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I.  SCOPE  AND  ARRANGEMENT  OF  THE  WORK.  —  The  purpose  of  this 
work  is  to  present  the  leading  principles  of  the  statutory  and  common  law  of  the 
United  States  relating  to  commercial  transactions. 

The  order  of  presentation    of  the  topics  is  as  follows : 
I.  Introduction. 
n.  BibUography. 
m.  Courts  and  Procedure. 


1)  The  Editor  desires  to  express  his  in-  ration  laws  of  West  Virginia,  to  the  Commissi- 

debtedness    to    the    Bancroft-Whitney   Com-  oners  for  Uniform  State  Laws,  for  permission 

pany,    San    Francisco,    for   permission   to   use  to  reprint  the  notes  to  the  uniform  acts  relat- 

the    captions    to    the    sections  reprinted  from  ing  to  sales,  bills  of  lading,  warehouse  receipts, 

the   Deering   Codes   of   California,   to   Messrs.  and   stock   transfers,   to   the   Isthmian   Canal 

T.  and  J.  W.  Johnson,  Philadelphia,  for  per-  Commission    for    information    regarding    the 

mission  to  reprint  certain  annotations  to  the  laws  of  the  Canal  Zone,  and  to  the  Secretaries 

partnership  statutes  of  Pennsylvania,   to    the  of  State  of  the  several   States  for  copies  of 

West  Publishing  Company,  St.  Paul,  for  per-  the  laws  of  their  jurisdictions, 
mission  to  reprint  the  captions  to  the  corpo- 
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IV.  Contracts. 
V.  Banks  and  Banking. 
VI.  Commercial  Paperi). 
Vn.  Bankruptcy  1). 
Vni.  Sale  of  Goods. 
IX.  Factors  and  other  Commercial  Agents. 
X.  Carriers  and  Warehousemen. 
XI.  Marine  Insurance. 
XII.  Partnership. 

XIII.  Commercial  Corporations. 

XIV.  Commercial  Treaties  and  Consular  Laws. 

In  the  Introduction  is  set  forth  a  brief  historical  sketch  of  the  commercial  law 
of  the  United  States,  the  influence  of  the  law  of  England  and  of  the  Civil  law  as 
developed  in  France  and  Spain  on  American  law,  the  relation  between  the  Federal 
law  and  laws  of  the  several  States  and  Territories,  and  the  efforts  to  codify  and 
render  uniform  the  commercial  law  of  the  United  States. 

The  Bibhography  contains  a  hst  of  the  late  compilations  of  Federal  and  State 
laws,  and  of  the  reports  of  the  higher  courts.  The  volumes  of  reports  of  inferior 
State  courts  and  of  courts  having  a  special,  non-commercial,  jurisdiction  are  omitted. 
A  list  of  the  principal  text-books  relating  to  American  commercial  law  is  included. 

The  article  on  Courts  and  Procedure  is  designed  to  present  the  leading  features 
•of  the  American  judicial  organization,  with  special  reference  to  the  Federal  courts, 
and  a  summary  of  the  rules  of  procedure  therein,  together  with  a  statement  as  to 
the  rights  of  aUens  in  the  courts,  both  State  and  Federal.  In  view  of  the  great 
diversity  of  the  laws  relating  to  the  organization  and  jurisdiction  of  the  courts  in 
the  several  States  and  Teriitories,  it  was  impossible  to  give  the  details  of  the  judicial 
organization  of  the  States. 

In  the  article  on  Contracts  are  set  forth  the  leading  principles  of  the  law  of 
contracts,  ^\ith  special  reference  to  the  common  law,  and  also  the  law  governing 
certain  special  contracts,  such  as  those  of  agency,  suretyship  and  guaranty,  charter 
parties,  bottomry,  and  respondentia,  not  treated  of  in  special  articles  in  this  work. 

The  general  scope  of  the  remaining  articles  is  sufficiently  indicated  by  their 
titles.  It  may  be  noted,  however,  that  the  statutory  law  relating  to  monopoUes 
and  trusts  is  contamed  in  the  article  on  Commercial  Corporations,  although  its 
provisions  are  in  no  wise  confined  to  corporations. 

Immediately  following  the  systematic  presentation  of  a  topic  the  statutory 
enactments  relating  thereto  are  reprinted.  The  acts  of  the  Federal  Congress  are 
given  as  in  force  on  March  5,  1911.  The  laws  of  the  several  States  and  Territories 
are  given  as  in  force  on  January  1,  1911,  with  the  exception  of  the  laws  of  the  Phi- 
lippine Islands,  which  are  given  as  in  force  on  ?vlarch  1, 1911 .  Laws  specifically  amend- 
ing former  laws  are  ordinarily  not  reprinted;  the  changes  effected  by  them  are  in- 
corporated in  the  original  acts.  Witliin  the  limits  assigned  to  this  work,  it  was 
obviously  impossible  to  repiint  aU  of  the  statutes.  In  the  selection  of  statutes  a 
two-fold  purpose  was  kept  in  view ;  first,  to  present  in  full  the  principal  statutes 
of  those  States  and  Territories  whose  commercial  relations,  especially  with  foreign 
countries,  make  a  knowledge  of  their  laws  of  compeUing  practical  importance; 
secondly,  to  present  such  parts  of  the  statutory  law  of  the  less  important  juris- 
diction as  may  be  of  interest  either  to  the  foreign  lawyer  or  to  the  student  of  com- 
parative commercial  law. 

IL  THE  AMERICAN  FEDERAL  SYSTEM.  —  A.  Powers  of  the  Federal  Govern- 
ment. —  Under  the  constitution  of  the  L'nited  States  there  is  a  division  of  govern- 
mental functions  between  the  Federal  government  and  the  governments  of  the  States 
composing  the  Union.    The  Federal  government  is  one  of  delegated,  enumerated 

1)  Part  VI.  Commercial  Paper,  and  Part  of  the  provisions  of  the  Codes  of  California  and 

VII.    Bankruptcy,    were  prepared    under    the  Georgia,  and  certain  other  statutes,  and,  in  the 

supervision  of  Mr.  VVUliam  Lawrence  Clark,  be-  case  of  Part  VII.,  by  the  addition  of  the  act 

fore  the  present  Editor  assumed  charge  of  the  of  Congress  of  June   25,    1910,  amending  the 

work.   These  parts  have,  however,  been  supple-  Bankruptcy    Act,     1898,    the    General    Rules 

inented  by  the  present  Editor  by  the  addition,  in  in    Bankruptcy,    and    of   the    Insolvency    Act 

the  case  of  Part  VI.,  of  the  modifications    of  of  the  Philippine   Islands.    The  text  of  Part 

the  Uniform  Negotiable   Instruments  Law  as  VII.  has  also  been  modified  so  as  to  present 

adopted  in  States  other  than  New  York,  and  the  existing  statutory  law. 
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powers,  but  these  powers  extend  not  alone  to  those  expressly  conferred  but  also  to 
such  as  arise  by  implication  from  the  powers  conferred. 

1.  FOREIGN,  INTERSTATE,  AND  INDIAN  COMMERCE.  —  Congress  is 
given  the  power  to  "regulate  commerce  with  foreign  nations  and  among  the  several 
States,  and  with  the  Indian  tribes" i).  Commerce  with  the  Indian  tribes  may  be 
dismissed  with  a  brief  statement.  The  Indians  Uving  in  distinct  communities,  even 
within  the  ten-itorial  limits  of  a  State,  are  subject  to  Federal  regulation,  and  trade 
with  Indians  on  the  reservations,  as  well  as  trade  with  the  individual  members  of 
an  Indian  tribe  outside  of  such  reservation,  is  subject  to  the  control  of  the  Federal 
government  2). 

The  power  of  the  Federal  government  is  confined  to  the  regulation  of  commerce 
with  foreign  nations,  and  among  the  several  States,  and  ■with  the  Indian  tribes. 
It  does  not  extend,  except  in  the  case  of  Indian  commerce,  to  purely  intrastate 
transactions.  The  power  is  one  to  regulate,  but  the  extent  of  regulation  is  within 
the  discretion  of  Congress,  and  may  extend  to  absolute  prohibition  of  commerce^). 

Commerce  with  foreign  countries  and  among  the  States  strictly  considered  con- 
sists in  intercourse  and  traffic,  including  in  these  terms  navigation  and  the  trans- 
portation and  transit  of  persons  and  property  as  well  as  the  purchase,  sale,  and  ex- 
change of  commodities*). 

Commerce  is  a  broader  term  than  traffic.  In  the  earUest  case  before  the  Supreme 
Court  of  the  United  States^),  involving  the  interpretation  of  tliis  clause  of  the  con- 
stitution, it  was  held  that  the  term  commerce  includes  navigation,  and  it  is  now 
unquestioned  that  it  includes  the  transportation  of  persons  and  property.  The  means 
of  such  transportation  is  immaterial,  —  the  saihng  vessel  and  the  steamer,  the 
stage  coach,  the  railroad,  and  the  street  railway,  the  pipe  hue  and  the  pneumatic 
tube,  the  tunnel  and  the  airship,  are  equally  within  the  scope  of  the  power  to  re- 
gulate. 

Though  once  questioned 8),  it  is  now  settled  that  commerce  includes  the  trans- 
portation of  persons.  If  extends  not  alone  to  the  transportation  of  tangible  property 
but  also  to  the  transmission  of  telegraphic  and  telephonic  messages''),  and  by  a 
parity  of  reasoning  to  wireless  messages. 

But  the  term  commerce,  as  here  employed,  does  not  extend  to  the  manufacture 
of  commodities,  even  though  the  products  are  destined  for  transportation  to  another 
State  or  to  a  foreign  country*).  Commerce  succeeds  to  manufacture,  and  is  not  a 
part  of  it®).  Neither  the  business  of  insurance^'*)  nor  the  buying  and  selling  of  foreign 
bills  of  exchange!!)  is  commerce  within  this  clause  of  the  constitution. 

In  the  early  cases  the  important  question  was  raised  whether  the  Federal 
power  to  regulate  commerce  was  an  exclusive  one,  or  whether,  in  the  absence  of 
congressional  legislation,  the  States  were  free  to  make  regulations.  The  question 
was  not  finally  decided  until  185112),  when  the  United  States  Supreme  Court  distin- 
guished between  subjects  national  in  their  scope  and  requiring  uniformity  of  regula- 
tion, in  which  cases  the  power  of  the  Federal  government  is  declared  to  be  exclusive, 
and  subjects  of  a  local  character,  where  the  States  may  legislate  until  Congress  acts. 
The  principle  is  thus  stated:  "Where  the  subject  upon  which  Congress  can  act  under 
its  commercial  power  is  local  in  its  nature  or  sphere  of  operation,  such  as  harbor 
pilotage,  or  improvement  of  harbors,  the  estabhshment  of  beacons  and  buoys  to 
to  guide  vessels  in  and  out  of  port,  the  construction  of  bridges  over  navigable  rivers, 
the  erection  of  wharves,  piers,  and  docks,  and  the  Uke,  which  can  be  properly  regul- 

1)  U.  S.  Const,  art.  1,  sec.  8  (3).  —  -)  The  Pet.  102.    See  now  Champion  v.  Ames,  (1902) 

Federal  government  may  prohibit  the  sale  of  188   U.  S.   321.   —  ")   Pensacola   Tel.    Co.   v. 

certain  commodities  (e.  g.,  liquor)  to  members  Western  Union  Tel.  Co.,  (1877)  96  U.  S.  1.  — 

of  Indian  tribes,  even  where  the  sale  takesplace  *)  Coe  v.  Errol,  (1885)  116  U.  S.  517.  —  *)  Uni- 

within  the  territorial  limits  of  a  State.    United  ted  States  v.  E.  C.  Knight  Co.,  (1895)  156  U. 

States  V.   HoUiday,    (1865)    3  Wall.    407.    —  S.  1 ;    Willoughby,  Constitution,    sec.  298.  — 

S)  Brig  "Williams,"  (1808)  2  Hall's  Am.  Law  i»)  Paul  v.  Virginia,  (1868)  8  WaU.  168,  (fire 

Jour.  255.  It  must  be  kept  in  mind  that  Federal  insurance);   Hooper  v.   California,   (1894)   155 

authority  over  foreign  commerce  can  also  be  U.   S.    648,    (marine    insurance);    N.   Y.    Ins. 

exercised  under  the  power  to  lay  and  collect  Co.  v.  Cravens,  (1899)  178  U.  S.  389,  (life  insur- 

duties  and   the   general   control   over   foreign  ance).  —  H)  Nathan  v.  Lousiana,  (1850)  8How. 

relations  vested  in  the  National  government.  73.     But  cp.   People  v.  Raymond,   (1868)  34 

—  4)  County  of  Mobile  v.  Kimball,  (1880)  102  Cal.  492.  —  1=)  Cooley  v.  Port  Wardens,  (1861) 

U.  S.   691.  —  6)  Gibbons  v.  Ogden,  (1824)  9  12  How.  299. 
■Wheat.  1.  —  8)  New  York  v.  Mihi,  (1837)  11 
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ated  only  by  special  provisions  adapted  to  their  localities,  the  State  can  act  until 
Congress  interferes  and  supersedes  its  authority;  but  when  the  subject  is  national 
in  its  character,  and  admits  and  requires  uniformity  of  regulation,  affecting  aUke 
all  the  States,  such  as  transportation  between  the  States,  including  the  importation 
of  goods  from  one  State  to  another.  Congress  can  alone  act  upon  it  and  provide  the 
needed  regulations.  The  absence  of  any  law  of  Congress  on  the  subject  is  equivalent 
to  its  declaration  that  commerce  in  that  matter  shall  be  free^)." 

The  right  to  engage  in  foreign  and  interstate  commerce  is  a  right  under  the 
constitution  of  the  United  States,  the  exercise  of  which  may  not  be  prohibited  or 
restricted  by  a  State^).  Thus,  though  a  State  may  prohibit  the  manufacture  and 
sale  of  hquors  within  its  borders  •'),  it  cannot  prohibit  the  sale  of  Uquor  in  the  original 
packages*)  in  which  it  was  imported^),  nor  the  importation  of  hquor^). 

A  state  cannot  prevent  a  foreign  corporation  from  carrying  on  interstate  or 
foreign  commerce  within  its  borders,  but  it  may,  within  Umits,  prohibit  such  cor- 
poration from  carrying  on  an  intrastate  business  unless  it  complies  with  the  con- 
ditions as  to  registration,  Ucense,  and  taxation  imposed  by  the  local  law.  But  where 
the  conditions  imposed  on  doing  a  local  business  are  in  fact  a  burden  on  the  inter- 
state or  foreign  business  they  are  unconstitutional"). 

The  questions  of  State  control  frequently  arise  in  reference  to  license  taxes. 
A  hcense  tax  on  the  business  of  importing  goods  and  selling  them  in  the  original 
packages  is  unconstitutional*).  Nor  can  a  State  prohibit  the  soliciting  of  orders 
for  goods  by  agents,  where  such  goods  are  in  another  State,  nor  impose  a  tax  on  such 
agent 9).  But  State  regulation  of  pedlers  is  vahd,  as  the  sale  by  a  pedler  of  goods 
not  in  the  original  packages  is  a  transaction  of  intrastate  commerce^O). 

The  States  may  exclude  things  that  are  not  legitimate  articles  of  commerce  or 
are  not  merchantable.  Such  are  diseased  cattle,  decayed  provisions,  infected  rags, 
etc."). 

In  the  exercise  of  its  power  to  regulate  foreign  and  interstate  commerce  ^2) 
Congress  has  passed,  inter  alia,  an  act  estabhshing  the  Interstate  Commerce  Commis- 
sion (1887),  the  so-called  Sherman  Anti-Trust  Act  (1890),  an  act  requiring  inter- 
state carriers  to  be  equipped  with  certain  safety  appUances  (1893),  an  act  for  the 
suppression  of  the  lottery  traffic  (1893),  an  act  for  the  regulation  of  charges  of  inter- 
state transportation  (1906),  an  act  hmiting  the  hoiu-s  of  labor  of  employes  of  inter- 
state railways  (1907),  and  an  act  relating  to  the  liabdity  of  employers  for  accidents 
to  employes  on  interstate  carriers  (1908).  Under  the  commerce  clause  in  part  maj' 
be  sustained  the  various  acts  of  Congress  relating  to  the  transcontinental  railroads, 
the  hcensing  and  inspection  of  vessels.  Federal  quarantine  measures,  and  the  building 
of  the  Panama  Canali^). 

The  exercise  of  the  power  to  regulate  commerce  is  subject  to  the  special  limi- 
tation that  "no  preference  shall  be  given  by  an  regulation  of  commerce  or  revenue 
to  the  ports  of  one  State  over  those  of  another^*)." 

2.  BANKRUPTCY.  —  The  constitution  gives  to  Congress  the  power  to  estabUsh 
uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States  i^).    The 


1)  Bowman  v.  R.  R.  Co.,  (1887)  125  U.  S.  held  constitutional  in  In  re  Rahrer,  (1890)  140 
465.  —  2)  Xhe  right  of  natural  persons  to  U.  S.  545)  liquor  is  subjected  to  State  control 
engage  in  intrastate  commerce  is  subject  to  upon  its  arrival  in  the  State.  —  ')  Western 
tlie  police  power  of  the  State.  Unless  sustai-  Union  Tel.  Co.  V.  Kansas,  (1910)  216  U.  S.  1. 
nable  imder  the  police  power  such  regu-  —  »)  Brown  v.  Maryland,  (1827)  12  Wheat, 
lation  may  be  in  violation  of  the  Fourteenth  419.  —  »)  Brennan  v.  Titusville,  (1893)  153 
Amendment.  —  3)  Mugler  v.  Kansas,  (1887)  U.  S.  289;  Rearick  v.  Permsylvania,  (1906) 
123  U.  S.  623.  —  *)  The  original  package  is  203  U.  S.  507.  —  i")  Emert  v.  Missouri,  (1894) 
the  case  or  bail  in  which  the  goods  are  imported.  156  U.  S.  296.  —  ii)  Bowman  v.  R.  R.  Co., 
May  V.  New  Orleans,  (1899)  178  U.  S.  496.  (1887)  125  U.  S.  465;  Rasmussen  v.  Idaho, 
But,  semble,  the  package  must  be  of  the  size  (1900)  181  U.  S.  198.  —  12)  Some  of  the  acts 
used  ordinarily  for  the  shipment  of  the  parti-  here  mentioned  are  also  sustainable  under 
cular  commodity.  Small  packages  of  cigarettes  other  provisions  of  the  constitution.  —  '3)  Wil- 
carried  in  baskets  or  shoveled  into  or  out  of  son  v.  Shaw,  (1906)  204  U.  S.  24.  —  i-*)  U.  S. 
a  car  are  not  original  packages.  Austin  v.  Const,  art.  1,  sec.  9  (6).  A  mere  incidental 
Tennessee,  (1900)  179  U.  S.  343;  Cook  v.  advantage  given  to  one  State  is  not  a  viola- 
Marshall,  (1905)  196  U.  S.  261.  —  ^)  Leisy  v.  tion  of  this  provision.  Pennsylvania  v.  Bridge 
Hardin,  (1889)  135  U.  S.  100.  —  «)  Bowman  Co.,  (1855)  18  How.  421.  —  15)  u.  S.  Const, 
v.  R.  R.  Co.,  (1887)  125  U.  S.  465.  By  the  art.  1,  sec.  8  (4). 
so-called  Wilson  Act  (26  U.  S.   Stats.  L.  313, 
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term  bankruptcy  as  here  used  includes  insolvency,  and  grants  the  power  to  legis- 
late in  reference  to  non-traders^).  It  may  apply  to  voluntary  as  well  as  to  invol- 
untary bankruptcy.  The  Federal  law  while  in  force  may  suspend  the  operation  of 
all  State  laws  deaUng  with  bankruptcy 2). 

The  constitution  requires  that  the  law  shall  be  uniform  throughout  the 
United  States.  The  uniformity  required  is  a  geographical  one.  The  law  must 
in  all  its  provisions  be  equallj'  appUcable  to  aU  of  the  States  and  to  the  in- 
corporated Territories^).  It  seems,  however,  that  the  law  need  not  be  made 
applicable  to  the  unincorporated  Territories*).  Nor  is  the  requirement  of  uni- 
formity infringed  by  provisions  such  as  those  of  the  Act  of  1898  allowing  to 
bankrupts  the  exemptions  in  force  in  the  State  where  they  had  their  domicile  for 
the  six  months,  or  the  greater  part  thereof,  immediately  preceding  the  filing  of 
the  petition^). 

3.  PATENTS  AND  TRADE  MARKS.  —  The  constitution  gives  to  Congress 
the  power  "to  promote  the  progress  of  science  and  useful  arts  by  securing  for 
limited  times  to  authors  and  inventors  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries^)."  The  grant  of  a  patent  right  does  not  give  to  the  patentee 
the  right  to  dispose  of  the  commodity  manufactured  under  it  in  violation  of  State 
law'''),  nor  exempt  him  from  payment  of  a  hcense  tax  for  the  sale  of  such 
commodity^). 

Trade  mark  legislation  is  not  sustainable  under  the  grant  of  power  to  protect 
authors  and  inventors.  The  Federal  government,  therefore,  has  power  to  legislate 
in  this  regard  only  under  the  power  to  regulate  commerce,  and  consequently  cannot 
extend  the  appUcation  of  its  trade  mark  legislation  to  intrastate  commerce^).  Tlie 
Federal  Trade  Marks  Acts  now  in  force  are  expresslj'  limited  in  their  operation  to 
foreign  and  interstate  commerce  and  commerce  with  the  Indian  tribesi"). 

4.  ADMIRALTY  AND  MARITIME  JURISDICTION.  —  The  exercise  of  ad- 
miralty and  maritime  jurisdiction  of  the  Federal  courts 'i)  is  interpreted  as  giving  to 
thesecourtsexclusive  jurisdiction  inall  cases  where  the  proceeding  is  in  rem^^).  Follow- 
ing English  precedents,  it  was  first  held  that  such  jurisdiction  was  confined  to  waters 
subject  to  the  ebb  and  flow  of  the  tide,  but  this  view  was  later  abandoned  and  the  test 
of  navigabihty  appUed^^).  It  is  now  estabUshed  beyond  question  that  the  Federal 
jurisdiction  extends  to  all  waters  actually  navigable,  and  which  are  by  themselves 
or  in  connection  with  other  navigable  waters,  highways  of  commerce  to  foreign' 
countries  or  between  the  States  of  the  Unioni*).  The  States,  however,  retain  a 
limited  maritime  jurisdiction  in  cases  where  the  remedy  is  one  afforded  by  the 
common  lawi*). 

5.  OTHER  EXPRESS  POWERS.  —  Congress  is  given  power  "to  coin  money, 
regulate  the  value  thereof,  and  of  foreign  coin,  and  to  fix  the  standard  of  weights 
and  measures"  1^).  The  States  are  expressly  denied  the  power  to  coin  money,  to  emit 
bills  of  credit,  or  to  make  anything  but  gold  or  silver  legal  tender  in  the  payment 
of  debts  1^).  The  Federal  government  may,  however,  attach  the  quaUty  of  legal 
tender  to  paper  currency i*).  In  the  absence  of  congressional  legislation,  the  States 
have  power  to  legislate  in  respect  to  weights  and  measures i^). 

The  power  to  levy  and  collect  taxes,  duties,  imposts,  and  excises^")  should  be 
mentioned  here  as  of  importance  in  commercial  law.  Subject  to  the  hmitations 
of  the  constitution,  this  power  may  be  exercised  not  alone  for  the  purpose  of  raising 

»)  Cp.  Sturges  v.  Crowninshield,  (1819)  (8).  —  ')  Patterson  v.  Kentucky,  (1878)  97 
4  Wheat.  123.  —  2)  As  to  the  effect  of  the  U.  S.  501.  —  s)  Webber  v.  Virginia,  (1880)  103 
Bankruptcy  Act  of  1898  on  the  laws  of  the  U.  S.  344.  —  ")  Trade  Mark  Cases,  (1879)  100 
States,  see  infra.  The  legislation  of  1898  and  U.  S.  82.  —  i")  Their  validity  has  been  su- 
its amendments  constitute  due  process  of  law  stained.  Ryder  v.  Holt.  (1888)  128  U.  S.  525. 
within  the  Fifth  Amendment,  even  though  —  H)  U.  S.  Const,  art.  3.  sec.  2.  —  i^)  The 
the  law  does  not  require  notice  to  creditors  Moses  Taylor,  (1866)  4  Wall.  411.  —  ^^)  Tlie 
of  the  filing  of  the  petition.  Hanover  Bank  Genesee  Chief,  (1851)  12  How.  443.  —  i*)Leory 
V.  Moyses,  (1901)  186  U.  S.  181.  —  3)  Wil-  v.  United  States,  (1899)  177  U.  S.  621.  — '5)  In 
loughby.  Constitution,  sec.  382.  —  *)  A  con-  general,  where  the  proceeding  is  in  personam 
trary  holding  would  render  inoperative  most  and  not  in  rem.  —  i^)  U.  S.  Const,  art.  1, 
of  the  provisions  of  the  Philippine  Insolvency  sec.  8  (5).  ■ —  i')  U.  S.  Const,  art.  1,  sec.  10  (1). 
Law  of  May  20,  1909,  (reprinted  in  another  —  18)  Legal  Tender  Cases,  (1870)  12  Wall.  457; 
part  of  this  work).  —  ^)  Bankruptcy  Act,  overruling  Hepburn  v.  Griswold,  (1869)  8  Wall. 
(1898)  sec.  6;  Hanover  Bank  v.  Moyses,  (1901)  603.  —  is)  Willoughby,  Constitution,  sec.  386. 
186  U.  S.  181.  —  6)  V.  S.  Const,  art.  l.sec.  8  —  20)  U  S.  Const,  art.  1,  sec.  8  (1). 
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revenue  but  also  for  the  purpose  of  protecting  industries  ^ )  or  prohibiting  certain 
acts2). 

In  the  exercise  of  its  powers,  the  Federal  government  is  subject  to  all  the  express 
hmitations  placed  upon  it  by  the  Federal  constitution^),  and  to  such  implied  hmi- 
tations  as  arise  from  the  general  nature  of  the  American  federal  system*). 

B.  Powers  of  the  State  Governments.  —  The  powers  not  granted,  expressly  or 
imphedly,  to  the  Federal  government,  nor  prohibited  by  the  constitution  to  the 
States,  are  reserved  to  the  States  respectively,  or  to  the  people*).  Wliere  a  power 
has  not  been  granted  to  the  Federal  government,  nor  prohibited  to  the  States  by 
the  Federal  constitution,  it  may  be  exercised  by  the  governmental  powers  of  the 
States  subject,  however,  to  any  limitations  that  may  be  imposed  by  the  consti- 
tution of  the  particular  State. 

The  Federal  constitution  was  framed  to  meet  the  conditions  of  a  small,  decen- 
traUzed,  agricultural  community.  It  is  a  written  instrument,  and  as  such  its  meaning 
does  not  alter.  But  it  was  intended  to  endure,  and  was  framed  in  general  language. 
As  changes  come  in  the  socialand  pohtical  life  it  must  be  applied  to  the  new  conditions, 
but  alv.ays  within  the  scope  of  the  powers  conferred^).  This  does  not  mean,  however, 
that  all  powers  which  are  national  in  their  scope  are  impliedly  vested  in  the  Federal  go- 
vernment"). The  warrant  for  the  exercise  of  anypower  bytheFederalgovemmentmust 
be  found  in  an  express  or  impUed  power  granted  by  the  constitution.  The  position 
of  the  United  States  as  a  world  power  and  the  ever-increasing  commerce  with 
foreign  nations  and  among  the  States  of  the  Union  necessitates  the  extension  of  Federal 
contiol.  But  the  authority  granted  by  the  constitution  is  ample  if  the  principles 
of  interpretation  formulated  by  the  great  Chief  Justice  are  adhered  to.  Xo  amend- 
ment of  the  fmidamental  lav/  is  required;  the  provisions  of  the  constitution  of  the 
United  States,  as  at  present  framed,  can,  in  the  hands  of  a  second  Marshall,  be  made 
to  meet  the  new  conditions  of  the  new  United  States. 

III.  THE  LAW  OF  THE  ENGLISH  COLONIES  IN  AMERICA.8)  —  The  accept- 
ed legal  theory  is  that  the  lav,'  of  England,  both  statutory  and  common  law,  was 
brought  by  the  settlers  to  the  English  colonies,  and,  so  far  as  apphcable,  was  from 
the  first  given  full  force  in  all  cases  where  it  had  not  been  super- eded  by  local  enact- 
ments. It  has  been  pointed  out,  however,  by  an  eminent  authority^),  that  this  theory 
is  not  bome  out  by  the  facts  of  early  colonial  history.  Simple  codes,  adapted  to  the 
needs  of  the  colonists,  supplemented  by  popular  law  (Volksrecht)  took  the  place 
of  English  law.  This  is  especially  true  of  the  New  England  colonies.  As  earty  as 
1636,  a  resolve  was  passed  bj'  the  General  Court  of  Massachusetts  entreating  the 
government  to  make  a  draft  of  laws  "agreeable  to  the  word  of  God,"  to  serve  as  the 
fimdamental  law,  and  m  the  meantime  the  magistrates  are  to  determine  all  causes 
according  to  the  existing  laws,  and  where  there  is  no  law  "then  as  near  the  law  of 
God  as  they  can." 

The  Body  of  Liberties  (1641),  which  was  not  formally  adopted  as  law  but  which 
Avas  sent  to  all  persons  in  authority  v.-ith  the  request  of  the  General  Court  that  it 
be  considered  as  law,  contains  a  similar  provision.  The  early  records  of  Massa- 
chusetts contain  abundant  evidence  that  the  Scriptures  were  frequenth'  cited  and 
their  rules  apphed  by  the  magistrates,  while  the  Enghsh  common  law  was  regarded 
rather  as  an  illustration  of  the  prmciples  of  the  law  of  God.  The  General  Court  as 
late  as  1681  expressly  denied  the  apphcabihty  of  the  Enghsh  law  to  the  colonies, 
and  it  was  not  until  the  beginning  of  the  eighteenth  century  that  EngUsh  law  books 
are  cited  with  any  frequency. 

In  Connecticut  and  New  Haven  a  similar  development  is  to  be  noted.  "If 
possible,  these  Colonies  departed  even  further  from  the  common  law  than  Massa- 

1)  The  constitutionality  of  protective  ta-  —  ^)  South  Carolina  v.  United  States,  (1905) 
riffs  is  sustainable  not  alone  under  the  power  199  U.  S.  437.  —  ")  Kansas  v.  Colorado,  (1907) 
to  levj'  import  duties  but  also  under  the  206  \J.  S.  46.  —  *)  See  the  excellent  mono- 
power  to  regulate  foreign  commerce.  —  ^)  The  graph  on  the  English  Common  Law  in  the 
excise  tax  of  ten  per  cent,  on  the  note  issues  Early  American  Colonies,  by  Professor  Paul 
of  State  banks  is  in  effect  prohibitory,  yet  it  S.  Reinsch,  published  in  Bidletins  of  the  Uni- 
is  constitutional.  Veazie  Bank  v.  Fenno,  (1869)  versity  of  Wisconsin,  Vol.  2,  and  reprinted  in 
8  Wall.  533.  — 3)  Monongahela  Co.  v.  United  Select  Essays  in  Anglo-American  Legal  History, 
States,  (1892)  148  U.  S.  312;  Adair  v.  United  Vol.  1.  The  writer  is  indebted  tliroughout  this 
States,  (1907)  208  U.  S.  161.  —  «)  WiUoughby,  section  to  this  essay.  —  »)  Professor  Reinsch. 
Constitution,  sec.  40.  —  ")  U.  S.  Const.  Am.  10. 
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chusetts  in  their  system  ot  popular  courts,  absence  or  radical  modification  of  the 
jury  trial,  discretion  of  the  magistrates,  and  in  the  case  of  New  Haven,  the  clear  and 
unequivocal  assertion  of  the  binding  force  of  divine  law  as  a  common  law  in  all 
temporal  matters." 

New  Hampshire  and  Vermont  appear  to  have  given  greater  authority,  at  least 
outwardly,  to  the  EngUsh  statutory  and  common  law,  while  tlie  Rhode  Island 
Code  of  1647  cites  English  statutes  to  some  extent. 

In  New  York  the  heterogeneous  character  of  the  population  prevented  to  some 
extent  the  development  of  a  popular  law.  A  compilation  known  as  the  Duke  of 
York's  Laws  was  promulgated  at  an  informal  assembly  at  Hampstead  in  1665,  and 
early  in  the  eighteenth  century  the  common  law  seems  to  have  been  generally 
applied,  though  its  complete  binding  force  was  not  declared  until  1761. 

In  East  Jersey  the  conditions  were  similar  to  those  in  New  York,  though  the 
early  laws  are  founded  largety  on  scriptural  authority,  wliile  West  Jersey  was  xinder 
Quaker  influence. 

The  most  complete  early  system  of  codes  is  to  be  found  in  Pennsylvania  (1682 
and  following  years).  These  early  laws  sought  to  cover  all  cases  likely  to  arise,  and 
from  the  first  there  is  discernible  a  desire  to  have  justice  administered  by  trained 
lawyers  and  to  circumscribe  the  discretion  of  the  judges.  But  there  are  frequent 
deviations  from  the  principles  of  English  law. 

In  Maryland  it  was  enacted  (1642)  that  civil  causes  should  be  determined  accord- 
ing to  the  law  and  usage  of  the  Province.  In  the  absence  of  local  law  resort  could 
be  had  to  equity,  good  conscience,  and  the  law  of  England.  In  1662  the  law  of 
England  in  so  far  as  suitable  to  local  conditions  was  given  subsidiary  force. 

In  Virginia  the  early  view  seems  to  have  been  that  English  laws  were  not  operat- 
ive, but  after  the  Restoration  the  colony  appears  to  have  fully  recognized  the  binding 
force  of  English  law.  In  the  Carohnas  the  example  of  South  Carolina  (1712)  in  adopt- 
ing the  Enghsh  common  law  was  followed  by  North  Carohna  (1715). 

Professor  Reinsch  thus  sums  up  the  legal  situation  in  the  colonies:  "The  process 
which  we  may  call  the  reception  of  the  English  common  law  by  the  colonies  was  not 
so  simple  as  the  legal  theory  would  lead  us  to  assume.  While  their  general  legal 
conceptions  were  conditioned  by,  and  their  terminology  derived  from,  the  common 
law,  the  early  colonists  were  far  from  applying  it  as  a  technical  system,  they  often 
ignored  it  or  denied  its  subsidiary  force,  and  they  consciously  departed  from  many  of 
its  most  essential  principles.  This  is  but  natural;  the  common  law  was  a  technical 
system  adapted  to  a  settled  community;  it  took  the  colonies  some  time  to  reach 
the  stage  of  social  organization  which  the  common  law  expressed;  then  gradually 
more  and  more  of  its  technical  rules  were  received." 

IV.  THE  CIVIL  LAW  IN  AMERICA.  —  A.  Louisiana.  —  In  1664  the  terri- 
tories of  France  m  the  Western  Hemisphere  were  given  to  the  West  India  Company, 
and  the  Coutiime  de  Paris  was  declared  to  be  in  force,  together  with  the  by-laws 
and  ordinances  of  the  realm.  Whether  the  grandes  ordonnances  of  Louis  XIV., 
including  the  Ordonnance  du  commerce  (1673)  and  the  Ordonnance  de  la  marine 
(1681),  were  extended  to  Louisiana  is  a  disputed  point.  These  ordonnances  were  not 
registered  in  any  of  the  colonies,  and  it  is  not  clear  that  their  registration  by  the 
Parhament  of  Paris  was  sufficient  to  extend  their  application  to  the  colonies.  The 
French  colonial  courts  commonly  accepted  their  provisions  as  binding^). 

In  1763  the  portion  of  Louisiana  lying  west  of  the  Mississippi,  together  with 
the  City  of  New  Orleans  and  the  island  on  which  it  stands,  were  ceded  by  France 
to  Spain,  while  the  remaining  territory  of  France  in  Louisiana  was  ceded  to 
England.  During  the  Spanish  regime  it  seems  that  Spanish  law  was  enforced. 
At  the  close  of  the  eighteenth  century  Spain  retroceded  the  Louisiana  territory  to 
France,  but  there  was  no  formal  transfer  of  possession  until  November  30,  1803. 
On  December  20,  1803,  the  United  States  took  formal  possession  of  the  Louisiana 
territory. 

The  territory  now  known  as  the  State  of  Louisiana  was  erected  into  the  Territory 
of  Orleans  (1804).  The  remainder  of  the  territory  acquired  from  France  was  first 
erected  into  the  District  of  Louisiana,  then  into  the  Territory  of  Louisiana  (1805), 
and  finally  into  the  Territory  of  Missouri  (1812). 


1)  Cp.  Walton,  Scope  and  Interpretation      Genesis  of  Roman  Law  in  America,  in  23  Harv. 
of  the  Civil  Code  of  Lower  Canada;  Munro,      Law  Rev.  579. 
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In  the  Territorj^  of  Orleans  the  civil  law,  as  established  during  the  French  and 
Spanish  domination,  continued  to  be  appUed,  while  in  the  remaining  territory  em- 
braced in  the  Louisiana  Purchase  the  common  law  of  England  and  America  was 
gradually  estabhshed  by  custom  or  legislation.  In  1805  the  common  law  was  adopted 
in  Orleans  as  the  basis  of  criminal  law  and  procedure.  In  1808  the  Orleans  legislature 
adopted  a  civil  code  based  largelj'  on  the  Code  Napoleon.  This  was  revised  in  1825, 
and  again  in  1870.  No  code  of  commerce  was  ever  adopted  in  Louisiana,  and  in 
mercantile  matters  the  law  of  Louisiana  does  not  differ  materially  from  the  law 
prevaihng  in  the  other  American  Statesi). 

B.  Philippines.  —  The  Philippine  Islands  were  acquired  by  cession,  and  con- 
sequently the  law  in  force  at  the  time  of  acquisition  remains  operative  in  so  far  as 
it  is  not  inconsistent  with  the  changed  political  conditions,  and  has  not  been  amended 
or  repealed  bj'  competent  legislative  authority  since  that  time^).  The  basis  of  the 
civil  and  commercial  law  is  the  Civil  Code  and  the  Code  of  Commerce  of  Spain  as 
in  force  in  1898.  The  provisions  of  the  latter  code  have  been  amended  in  important 
respects  by  the  adoption  of  the  Corporation  Law  and  the  Insolvency  Law,  reprinted 
below.  The  Federal  Bankruptcy  Act  is  not  in  force.  Procedure  is  regulated  by  an 
enactment  modeled  upon  that  of  California^).  In  1909  a  commission  was  authorized 
to  revise  the  codes  and  laws  of  the  Philippines 3). 

C.  Porto  Rico.  —  Porto  Rico  was  acquired  by  cession,  and  consequently  the 
law  in  force  at  the  time  of  the  acquisition  remained  operative,  except  in  so  far  as 
it  was  inconsistent  with  the  changed  poUtical  conditions*). 

The  Foraker  Act  (April  12,  1900)  expressly  provides  for  the  continuance  of  the 
existing  laws:  "The  laws  and  ordinances  of  Porto  Rico,  now  in  force,  shall  continue 
in  full  force  and  effect,  except  as  altered,  amended,  or  modified  hereinafter,  or  as 
altered  or  modified  by  miUtary  decrees  when  this  Act  shall  take  effect,  and  so  far 
as  the  same  are  not  inconsistent  or  in  conflict  with  the  statutory  laws  of  the  United 
vStates,  not  locally  mapplicable,  or  the  provisions  hereof,  until  altered,  amended,  or 
repealed  by  the  legislative  authority  hereinafter  provided  for  Porto  Rico,  or  by 
act  of  Congress  of  the  United  States s)." 

The  same  Act  vests  the  legislative  power  in  the  Insular  legislature.  The  law 
as  it  existed  at  the  time  of  the  cession  has  been  modified  in  many  particulars  but  the 
fundamental  law  remains  Spanish,  and  the  civil  code  and  code  of  commerce  regulate 
the  bulk  of  ordinary  transactions.  Those  portions  of  the  code  of  commerce  which 
relate  to  corporations  have  been  superseded  by  a  local  enactment,  modeled  upon  the 
laws  of  New  Jersey.  The  provisions  relating  to  bankruptcy  are  rendered  obsolete 
by  the  appUcation  of  the  Federal  Banliruptcy  Act  to  the  Island.  The  Spanish  penal 
code,  code  of  criminal  procedure,  and  code  of  civil  procedure  have  been  repealed 
and  replaced  by  codes  adapted  from  those  of  California. 

D.  Canal  Zone.  —  At  the  time  that  the  Repubhc  of  Panama  declared  its 
independence  (November  3,  1903)  the  Colombian  Civil,  Commercial,    Penal,  Fiscal, 


')  Howe,  Roman  and  Civil  Law  in  America,  wholly  inconsistent  with  our  system  of  govern- 
in  16  Harv.  Law  Rev.  342.  See  also  the  In-  ment  left  by  Spain  in  Porto  Rico,  and  not 
troduction  to  Saimders'  Civil  Code  of  Louisiana,  since  repealed  by  Congress  itself  or  by  the 
(1909).  Howe,  Law  in  the  Louisiana  Purchase,  local  legislature,  are  stiU  in  force  ....  There 
in  14  Yale  Law  Jour.  77,  and  Semmes,  The  may  be  policies  of  Spanish  and  civil  law  so 
Civil  Law  as  Transplanted  in  Louisiana,  in  un-American  in  the  sense  of  being  contrary 
5  Reports  Am.  Bar.  Assn.  243.  —  ^)  See  to  our  national  customs  and  poUcy,  and  that 
Lobingier,  A  Decade  of  Judicial  Fusion  in  of  the  several  States  and  Territories  of  the 
the  Philippines,  in  Annual  Bulletin  of  the  nation,  that  courts  of  the  United  States,  at 
Comparative  Law  Bureau  of  the  American  least,  even  in  the  absence  of  prohibitive  legia- 
Bar  Association.  1910;  Tracey,  Law  in  the  lation  by  Congress  would  not  feel  authorized  to 
Philippines,  in  33  Reports  of  the  New  York  enforce  them."  It  has  been  held  that  the 
Bar  Association,  334.  —  3)  Lobingier,  Codi-  Sherman  Anti-Trust  Act  is  in  force.  Peck  S.  S. 
fication  in  the  PhiHppines,  in  Annual  Bulletin  Line  v.  N.  Y.  &  P.  R.  S.  S.  Co.,  (1906)  2  P.  R. 
of  the  Comparative  Law  Bureau  of  the  Ameri-  Fed.  109.  The  National  banking  laws  are 
can  Bar  Association,  1910.  —  *)  Marimon  extended,  (23  Op.  Atty.-Gen.  169),  and  also 
V.  Pelegri,  (1902)  1  P.  R.  Dec.  225.  An  im-  the  Trade  Mark  Act,  (23  Op.  Atty.-Gen.  634). 
portant  qualification  is  made  by  Rodey,  J.,  The  Federal  Bankruptcy  Act  is  in  force, 
in  Rivera  v.  Cadiemo,  (1907)  3  P.  R.  Fed.  43:  Dominguez,  Americanizing  an  Old  System  of 
"We  are  not,  as  at  present  advised,  prepared  Law,  17  Case  and  Comment,  219.  —  ')  31  Stat, 
to  subscribe  as  a  whole  to  the  doctrine  that  L.  77,  sec.  8. 
all  the  laws  not  strictly  imconstitutional  or 
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Judicial,  Military,  and  Mining  Code,  and  the  Codigo  de  Fomento  were  in  force  in 
the  former  Department  of  Panama.  The  United  States  acquired  jurisdiction  over 
that  portion  of  the  Republic  of  Panama  now  known  as  the  Canal  Zone  by  the  rati- 
fication of  the  Hay-Bunau-Varilla  Treaty.  Congress  delegated  the  entire  control 
and  direction  of  the  Canal  Zone  to  the  President  of  the  United  States,  or  to  the 
person  or  persons  who  may  be  designated  by  him.  By  a  letter  of  May  9,  1904,  the 
President  directed  that  the  laws  which  were  in  force  on  February  20,  1904,  should 
continue  to  be  operative  in  the  Canal  Zone.  The  Penal  Code,  the  Code  of  Criminal 
Procedure,  and  the  Judicial  Code  (Code  of  Civil  Procedure)  have  been  superseded 
by  codes  modeled  upon  those  in  force  in  the  American  States.  The  remaining  law 
has  been  modified  from  time  to  time,  but  the  basis  of  the  civil  and  commercial  law 
of  the  Canal  Zone  is  the  same  as  that  of  Colombia^). 

V.  SOURCES  OF  AMERICAN  LAW.  —  The  sources  of  American  law  are: 
A.  The  constitution  of  the  United  States ;  B.  Acts  of  Congress  and  treaties ;  C.  Enact- 
ments of  legislative  bodies  acting  under  a  delegation  of  power  from  the  Federal 
government;  D.  Decrees  and  regulations  of  Federal  executive  officers;  E.  State 
constitutions;  F.  Acts  of  the  State  legislatures;  G.  Enactments  of  legislative  bodies 
acting  under  a  delegation  of  power  from  the  State  governments;  H.  Decr'ees  and 
regulations  of  State  execvitive  officers;  and  I.  The  subsidiary  law. 

A.  The  Constitution  of  the  United  States.  —  The  constitution  of  the  United 
States  is  the  supreme  law  of  the  land.  All  acts  of  the  legislative  and  executive  branches 
of  the  Federal  government  and  aU  acts  of  the  State  governments  in  order  to  be 
vahd  must  not  be  in  confUct  with  the  Federal  constitution.  The  power  of  the  courts, 
both  Federal  and  State,  to  determine  the  constitutionahty  under  the  Federal  con- 
stitution of  any  governmental  acts,  not  purely  political,  is  unquestioned. 

The  constitution  of  the  United  States  is  in  fuU  force  in  all  of  tlie  States  of  the 
Union,  in  the  District  of  Columbia,  and  in  all  the  so-called  incorporated  Temtories, 
whether  organized  (Arizona,  Hawaii,  New  Mexico)  or  unorganized  (Alaska).  The 
unincorporated  or  appurtenant  Territories  (the  Canal  Zone,  the  Pliilippines,  Porto 
Rico)  are  from  an  international  point  of  view  a  part  of  the  United  States;  but  from 
a  strict  constitutional  point  of  view,  they  do  not  constitute  a  part  of  the  United 
States  as  that  term  is  used  in  the  constitution,  and  not  all  of  the  constitutional 
provisions  are  operative  therein 2). 

B.  Acts  of  Congress  and  Treaties.  —  The  second  source  of  law  is  the  legislation 
of  Congress  and  the  treaties  made  by  the  United  States.  Both  of  these  classes  of 
law  are  from  the  standpoint  of  municipal  law  of  equal  vahdity.  A  subsequent  treaty 
will  supersede  an  act  of  Congress,  and  vice  versa.  An  act  of  Congress  may  expressly 
or  imphedly  be  operative  throughout  the  United  States,  including  all  places  subject 
to  the  j  urisdiction  thereof,  or  it  may  be  passed  in  the  exercise  of  the  power  of  Congress 
to  legislate  in  respect  of  territories  and  other  places  subject  to  the  exclusive  juris- 
diction of  the  Federal  government.  In  the  latter  case  the  Federal  Congress  fulfils 
the  functions  of  a  State  legislature,  and  acting  in  this  capacity  its  powers  are  not 
confined  to  those  expressly  or  imphedly  granted  to  the  Federal  Congress  acting  as 
a  national  legislature.  Acts  of  Congress  may  be  confined  in  their  operation  to  a 
limited  territory.  Of  this  type  are  the  acts  of  Congress  applying  to  Alaska  and  the 
District  of  Columbia'),  in  both  of  which  Territories  there  are  no  local  legislative 
bodies. 

C.  Enactments  of  Legislative  Bodies  Acting  under  a  Delegation  of  Power  from 
the  Federal  Government.  —  In  the  organized  Territories  (Arizona,  New  Mexico, 
Hawaii)  the  territorial  legislatures  exercise  the  function  of  state  legislatures,  but 
they  act  by  virtue  of  a  delegation  of  power  from  the  Federal  government.  The  Federal 
Congress  can  at  any  time  revoke  the  powers  of  a  territorial  legislature  to  make  laws, 
or  may  itself  legislate  for  the  Territory.  So  also  in  the  Phihppines  and  Porto  Rico 
the  local  legislature  acts  by  viilue  of  a  delegated  authority. 

1)  Hinckley,  Canal  Zone  Laws  and  Judi-  Diamond   Rings,   (1901)    183   U.  S.    176;    De 

ciary,   17  Case  and  Comment.  220 — 222.    For  Lima  v.  Bidwell,   (1900)  182  U.  S.  1;  Dorr  v. 

the    law    of    Colombia    and    the    Republic    of  United  States,  (1903)  195  U.  S.  138;  Gonzales 

Panama,  see  the  volumes  of  this  work  dealing  v.  Williams,   (1904)    192  U.  S.    1.  —  3)  U.  S. 

with  the  laws  of  these  States.  —  2)  Downes  Const,  art.  1,  sec.  8  (17).     See  Hodgkin,  Con- 

V.   Bidwell,   (1900)    182   U.S.    244;   Dooley  v.  stitutional  Status  of  the  District  of  Columbia, 

United  States,  (1900)   182  U.  S.   222;   Dooley  in  25  Political  Science   Quarterly,  257. 
V.  United  States,    (1901)    183  U.  S.  151;  The 
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D.  Decrees  and  Regulations  of  Federal  Executive  Officers.  —  To  a  limited  extent 
administrative  ordinances  of  certain  executive  officers  and  boards  are  a  recognized 
source  of  law.  Thus,  in  the  Canal  Zone  legislation  is  effected  by  the  decrees  of  the 
President  of  the  United  States.  Of  special  importance  in  commercial  law  are  the 
Customs  Regulations,  dealing  with  the  details  of  customs  entries,  shipments  in  bond, 
bonded  warehouses,  drawbaclis,  etc.,  the  Consular  Regulations  relating  to  consular 
invoices,  and  the  Regulations  of  Navigation. 

E.  State  Constitutions.  —  In  all  of  the  States  there  exist  written  constitutions. 
In  the  Territories  and  Dependencies,  the  place  of  the  constitution  is  taken  by  an 
organic  act  passed  by  Congress  in  the  exercise  of  its  power  to  govern  the  territories 
of  the  United  States.  These  constitutions  and  organic  acts  are  the  fundamental 
law  of  the  States  or  Territories,  and  all  governmental  acts  of  the  local  authorities 
must  be  done  in  conformity  therewith. 

F.  Acts  of  the  State  Legislatures.  —  The  legislation  enacted  by  the  local  legis- 
lative bodies  m  the  several  States,  Territories,  and  Dependencies  is  the  most  im- 
portant source  of  the  wTitten  law  of  the  United  States.  Under  this  head  come  the 
various  codifications  of  State  civil  and  commercial  law. 

G.  Enactments  of  Legislative  Bodies  Acting  under  a  Delegation  of  Power  from 
the  State  Governments.  —  Under  this  head  are  included  the  ordinances  and  regula- 
tions of  the  minor  poUtical  subdivisions  of  States  and  Territories.  These  enactments 
are  made  by  virtue  of  a  delegation  of  legislative  power  from  the  State  or  Territory. 
They  relate  chiefly  to  matters  of  sanitation  and  iJoUce,  and  contain  no  substan- 
tative  commercial  law  of  any  importance. 

H.  Decrees  and  Regulations  of  State  Executive  Officers.  —  As  in  the  case  of 
the  Federal  government  (supra  D)  there  is  a  hmited  amount  of  legislation  in  the 
States  and  Tenitories  by  means  of  administrative  ordinances.  The  regulations  of 
pilotage  and  of  State  harbor  boards  may  be  regarded  as  tj'pical. 

I.  Subsidiary  Lawr.  —  The  above  embrace  the  chief  sources  of  the  written  law. 
Subsidiary  thereto  in  the  States  and  Territories  where  the  civil  law  is  not  in  force 
is  the  American  common  law.  The  common  law  has  been  broadly  defined  as  "those 
principles,  usages,  and  rules  of  action  applicable  to  the  government  and  security 
of  persons  and  property,  which  do  not  rest  for  their  authoritj'  upon  anj^  expressed 
and  positive  declarations  of  the  will  of  the  legislature"  i). 

We  have  seen  that  before  the  Revolution  the  common  law  of  England  was  in 
force  m  the  Ihirteen  Colonies  that  became  the  United  States.  After  the  Declaration 
of  Independence  tliis  law  contmued  in  force,  except  in  so  far  as  it  was  not  inconsistent 
vfith.  the  new  political  conditions.  It  was  expressly  adopted  in  some  of  the  States^). 
By  the  Ordinance  of  1787  the  common  law  was  declared  to  be  in  force  over  that 
portion  of  the  United  States  kno^\Tl  as  the  Northwest  Territory 3).  In  Florida, 
acquired  by  cession  from  Spain  (1819),  the  common  law  of  England  soon  (1829) 
replaced  the  territorial  law*).  In  Texas,  where  the  Mexican  law  was  in  force  until 
the  estabhshment  of  the  Republic  of  Texas,  the  common  law  was  adopted  (1840) 
and  was  continued  in  force  after  Texas  became  one  of  the  States  of  the  Union.  The 
other  Territories  over  which  Mexican  law  prevailed  are  California,  Arizona,  and  New 
Mexico.  In  aU  of  these  it  has  been  replaced  by  the  common  law^).  In  Alaska,  acquired 
by  cession  from  Russia  (1867),  the  common  law  is  in  force^).  In  the  District  of 
Columbia  the  common  law  was  part  of  the  territorial  law  at  the  time  of  the  creation 
of  the  District,  and  continues  in  force'''). 

A  difficult  question  arises  as  to  what  is  comprehended  under  the  term  "common 
law."  In  England  the  term  in  its  orduiary  acceptation  includes  the  general  customs 
of  the  realm  and  particular  laws,  which  by  custom  are  used  by  particular  courts 
of  pretty  general  and  extensive  jurisdiction,  but  does  not  include  particular  customs 


1)  1   Kent  Coram.   469.   —  2)  Delaware,  —  5)  In  California:  by  Laws,  1850,  c.  95.     In 

Const.     1776;    Clawson    v.     Primrose,     (1873)  Arizona:  by  Laws  1885,  No.  68;  see  Luhrs  v. 

4Del.Ch.  643.  New  York,  Const.  1777;  Burtis,  Hancock,    (1901)    181    U.S.    567.     In    New 

V.  Burtis  (1825)  Hopk.  (N.  Y.)  557.    Pennsyl-  Mexico:    see    Browning    v.    Browning,    (1886) 

vania.  Act  January  28,  1777.     Massachusetts,  3    N.  M.    371;    Albright    v.   Territory,    (1905) 

Const,  c.  6,  art.  6.    Virginia,  Act  of  1776;   Scott  79  Pac.   714.   —  «)  31    Stat.   L.   552.  sec.  367; 

V.    Lunt,(1833)   7  Pet.   596.   —  »)  Johnson  v.  see  Valentine  v.  Roberts,  (1902)  1  .\laska,  536. 

Chambers,  (1859)  12Ind.  102;  O'FerraU  v.  Sim-  —  ')  De  Forrest  v.  U.  S.,  (1897)  11  App.  D.  C. 

plot,  (1857)  4  la.  381.  — -i)  See  Rev.  Stat.  1906.  458;  V.  S.  v.  Guiteau,  (1882)  I  Macke.v,  498. 
sec.  59;  Hart  v.  Bostwick,  (1872)  14  Fla.   162. 
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affecting  only  the  inhabitants  of  particular  districts i).  It  is  in  this  general  sense 
that  the  term  is  employed  m  the  United  States^).  The  authorities  are  agreed  that 
it  includes  the  law  merchant^). 

It  is  in  regard  to  the  adoption  of  EngUsh  acts  of  Parliament  that  the  greatest 
diversity  of  rules  exists.  The  generally  received  rule  is  that  acts  of  Parhament 
passed  prior  to  1G07,  m  aid  or  amendment  of  the  common  law,  are  in  force  as  parts 
of  the  common  law*).  Li  most  of  tlie  States  only  the  acts  of  Parliament  passed 
prior  to  the  fourth  year  of  James  I.  (1607)  are  adopted,  this  being  the  date  of  the 
estabhshment  of  the  first  English  settlement  in  America'').  Other  States  adopt  the 
Declaration  of  Independence  (July  4,  1776)  as  the  date  when  Enghsh  acts  ceased 
to  be  a  part  of  the  received  law 8).   A  few  States  adopt  other  dates'). 

All  of  the  authorities  agree  that  only  such  portions  of  tlie  law  of  England  be- 
came a  part  of  the  American  common  law  as  are  adapted  to  the  political,  social,  and 
economic  conditions  of  the  State  adopting  it^).  "The  common  law  of  England  is 
not  to  be  taken  in  aD  respects  to  be  that  of  America.  Our  ancestors  brought  with 
them  its  general  principles,  and  claimed  it  as  their  birthright;  but  they  brought 
with  them  and  adopted  only  that  portion  which  was  appUcable  to  their  condition"*). 

The  Cahfornia  Civil  Code,  and  those  of  the  western  code  States  (Idaho,  Montana, 
North  Dakota,  South  Dakota)  based  upon  it,  aim  to  contain  a  complete  presentation 
of  the  general  principles  of  the  civil  law  in  force.  Thej'  provide,  however,  that  the 
sections  of  the  code  so  far  as  they  are  substantially  the  same  as  the  statutes  that 
are  consolidated  or  the  common  law,  must  be  construed  as  continuations  there- 
of and  not  as  new  enactments!")^  and  in  fact  resort  is  constantly  had  to  the  common 
law  authorities  for  the  purpose  of  interpreting  the  provisions  of  the  codes.  In  all 
cases  the  common  law  of  England  so  far  as  it  is  not  repugnant  to  or  inconsistent 
with  the  constitution  of  the  United  States,  or  the  constitution  or  laws  of  the  State, 
is  the  rule  of  decision n). 

J.  General  Commercial  Law.  —  It  has  been  broadly  stated  that  there  is  no 
common  law  of  the  United  States  as  contradistinguished  from  the  law  of  the  indivi- 
dual States  12).  Under  the  constitution  of  the  United  States,  the  Federal  courts  are 
given  jurisdiction,  inter  alia,  in  suits  between  citizens  of  different  States  and  between 
citizens  of  a  State  of  the  United  States  and  ahensi^).  Under  the  Judiciary  Act  of 
1911  such  jurisdiction  is  exercisable  concurrently  with  that  of  the  State  courts  where 
the  amount  involved  is  three  thousand  dollars  exclusive  of  interests  and   costs. 

Beginning  with  the  Act  of  1789,  the  Federal  Acts  have  provided  that 
the  law  of  the  several  States  except  where  the  treaties,  constitution,  or  statutes 
of  the  United  States  shall  otherwise  require  or  provide,  shall  be  regarded  as  rules 
of  decision  in  trials  at  common  law  in  the  courts  of  the  United  States,  in  cases  where 
they  apply.  In  effect  the  Federal  courts  in  exercising  jurisdiction  by  virtue  of  the 
diversity  of  citizenship  of  the  parties  litigant  perform  the  functions  of  a  State  court. 
Where  the  constitution  or  statutes  of  a  State  expressly  cover  the  point  at  issue  the 
Federal  courts  wiU  apply  the  State  law,  and  will,  in  general i*),  follow  the  judicial 
interpretations  by  the  State  courts  of  such  laws.  I3ut  in  Swift  v.  Tyson'^),  decided  in 


1)  1  Bl.  Comm.  68.  —2)6  Am.  &  Eng.  Enc.  (1707).    O'Ferrall  v.  Simplot,  (1857)  4  la.  381. 

of  Law  (2d  Ed.)  273.  —  3)  Donegan  v.  Wood,  —  «)  Harrington  v.  Miles,  (1873)  11  Kas.  480: 

(1873)  49  Ala.    242;   Cook  v.   Renick,   (1858)  Reno    Smelting,    etc.,    Works    v.    Stevenson, 

19  111.  598;  Piatt  v.  Eads,  (1820)  1  Blackf.  80;  (1889)  20  Nev.  269.  —  '■>)  Per  Story,  J.,  in  Van 

Forepaugh   v.    Delaware,   etc..   Railroad    Co.,  Ness  v.  Pacard,  (1829)  2  Pet.   137.     See  also 

(1889)  128  Pa.  St.  217.  —  *)  Commonwealth  Williams   v.    Williams,    (1853)    8    N.  Y.    525 

V.  Knowlton,  (1807)  2  Mass.  530.  —  6)  Penny  McDill  v.  McDill,  (1782)   1  Dall.  63;  Clark  v 

V.  Little,  (1841)  4  111.  301;  Crawford  v.  Chap-  Goddard,    (1863)    39    Ala.    164;    Browning    v 

man,  (1848)  17  Ohio,  452.  —  «)  Florida,  Rev.  Browning,  (1886)  3  N.  M.  371.  —  i")  Cal.  Civ 

Stat.  1906,  sec.  59;  Rhode  Island,  Gen.  Laws,  Code,  sec.  5.  —  ")  Cal.  Pol.  Code,  sec.  4468; 

1909,  c.  366,  sec.  4;  Ex  parte  Blanchard,  (1874)  See  Lux  v.  Haggin,  (1886)  69  Cal.  255.    Idaho, 

9  Nev.  101;  Cobum  v.  Harvey,  (1864)  18  Wis.  Rev.    Codes,    1908,    sec.  18.     Montana,    Rev. 

148,  but  cp.  Spaulding  v.  Chicago,  etc.,  R.  Co.,  Codes,    1907,  sec.  3552;  see  Thorp  v.   Freed, 

(1872)  30  Wis.    110.  —  ')  Pennsylvania:  the  (1872)    1    Mont.    651.     North    Dakota,    Rev. 

date  of  the  settlement  of  that  colony.    Morris  Codes,   1905,  sec.   4006.    South  Dakota,  Civil 

v.  Vanderen,  (1782)  1  Dall.  64.  New  Hampshire:  Code,    1908,   sec.  6.  —  12)   People  v.  Folsom, 

the  organization  of  the  provincial  government.  (1855)  5  Cal.   373;  Dawson  v.   Shaver,   (1822) 

State  V.  Rollins,  (1837)  8  N.  H.  550.  New  York:  1  Blackf.  204.  —  i3)  U.  S.  Const,  art.  3,  sec.  1. 

May  1,  1788.    Cons.  Laws,  1909,  c.  27,  sec.  70.  —  i*)  Cp.  Gelpcke  v.  Dubuque,  (1863)  1  Wall. 

Iowa:    the   union  of   England    and   Scotland  175.  —  16)  (1842)  16  Pet.  1. 
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1842,  Mr.  Justice  Story  said  that  the  true  intendment  and  construction  of  the  section 
of  the  Judiciary  Act  of  1789  was  to  limit  the  meaning  of  the  word  law  as  used  therein 
"to  State  laws  strictly  local,  that  is  to  say,  to  the  positive  statutes  of  the  State, 
and  the  construction  thereof  adopted  by  the  local  tribunals,  and  to  rights  and  titles 
to  things  having  a  permanent  locality,  such  as  the  rights  and  titles  to  real  estate, 
and  other  matters  immovable  and  intraterritorial  in  their  nature  and  character. 
It  never  has  been  supposed  by  us  that  the  section  did  apply,  or  was  designed  to 
apply,  to  questions  of  a  more  general  nature,  not  at  all  dependent  upon  local  statutes 
or  local  usages  of  a  fixed  and  permanent  operation,  as,  for  example,  to  the  construc- 
tion of  ordinary  contracts  or  other  written  instruments,  and  especially  to  questions 
of  general  commercial  law,  where  the  State  tribunals  are  called  upon  to  perform  the 
like  functions  as  ourselves,  that  is,  to  ascertam  upon  general  reasoning  and  legal 
analogies,  what  is  the  true  exposition  of  the  contract  or  instrument,  or  what  is  the 
just  rule  furnished  by  the  principles  of  commercial  law  to  govern  the  case.  And  we 
have  not  now  the  slightest  difficulty  in  holding,  that  this  section,  upon  its  true 
intendment  and  construction,  is  strictly  hmited  to  local  statutes  and  local  usages 
of  the  character  before  stated,  and  does  not  extend  to  contracts  and  other  instru- 
ments of  a  commercial  nature,  the  true  uiterpretation  and  effect  whereof  are  to 
be  sought,  not  in  the  decisions  of  the  local  tribunals,  but  in  the  general  principles 
and  doctrmes  of  commercial  jurisprudence.  Undoubtedly,  the  decisions  of  the  local 
tribunals  upon  such  subjects  are  entitled  to,  and  wiU  receive,  the  most  deliberate 
attention  and  respect  of  this  court ;  but  they  caimot  furnish  positive  rules,  or  con- 
clusive authority,  by  which  our  own  judgments  are  to  be  bound  up  and  governed." 

The  view  thus  announced,  though  often  criticised,  has  never  been  repudiated^). 
Obviously  it  is  open  to  the  practical  objection  that  the  decision  of  a  case  in 
favor  of  the  plaintiff  or  of  the  defendant  may  be  determmed  by  the  chance  circum- 
stance of  the  particular  court  obtaining  jurisdiction  of  the  case,  but  it  has  been  an 
important  factor  in  rendering  more  uniform  a  branch  of  the  law  where  uniformity  is 
of  the  highest  practical  value 2). 

VI.  SPECIAL  TOPICS  OF  COMMERCIAL  LAW.  —  A.  Partnership.  —  Even 
prior  to  the  Revolution  the  form  of  association  known  as  partnership  was  well 
recognized.  One  of  the  earhest  of  these  associations  was  the  Undertakers  of  the 
Iron  Works,  which  received  certain  special  privileges  from  Massachusetts  m  1643 
and  1645.  In  1686  a  banking  partnership  was  sanctioned  by  Governor  Dudley  of 
Massachusetts.  About  the  same  time  the  Frankfort  Company  was  organized  to 
operate  in  Pennsylvania.  The  Bank  of  New  York  did  a  large  business  until  1791 
without  a  charter 3). 

Fundamentally  the  American  law,  whether  codified  or  not,  relating  to  general 
partnerships  is  the  same  as  that  of  England.  Greater  differences  exist  in  the  several 
States  and  Territories  in  regard  to  the  law  of  limited  partnerships,  which  is  a  stat- 
utory institution  adopted  from  the  civil  law.  The  registered  partnerships  authori- 
zed by  statute  in  several  States  are  analogous  to  the  EngUsh  joint  stock  association. 
An  uniform  partnership  act  is  under  consideration  by  the  Commissioners  for  Uni- 
form State  Laws,  and  several  draft  acts  have  been  submitted. 

In  Louisiana  the  law  relating  to  partnership  is  based  on  the  French  law.  In  the 
PhiUppines  and  in  Porto  Rico  the  provisions  of  the  Spanish  Code  of  Commerce,  as 
amended,  are  in  force. 

B.  Corporations.*)  —  The  beguinings  of  American  corporation  law  must  be 
sought  in  the  law  of  pubhc  corporations  appUcable  to  the  colonies  existing  under 

i)RailroadCo.v.  Prentice,  (1893)  147  U.S.  diction.  —  2)  jjor  does  it  impair  the  theory 

101 ;  Railroad  Co.  v.  Lockwood,  (1873)  17  Wall.  of  the  singleness  of  law  in  a  particular  jiiris- 

357;    W.   U.  Tel.   Co.   v.   Call   Publishing   Co.,  diction.     The    conflict   is   one    that    can    arise 

(1901)    181   U.   S.   92.     In  Kuhn   v.   Fairmont  in   any   State   where  two   sets  of  courts   with 

Co.,  (1910)   215  U.  S.   349,  the  Federal  court  no   common   superior   exercise   of   jurisdiction 

held  that  it  was  competent  to  decide  for  itself  over  the  same  subject  matter.     Beale,  Cases 

a   question   relating   to    real   property    within  on  the  Conflict  of  Laws,   Summary,  sees.    12, 

a  State,  the  State  courts  not  having  decided  13.  — ^)  Baldwin,  in  Two  Centuries'  Growth  of 

the  point  before  suit  was  brought,  but  having  American  Law,  pp.  268 — 271. — ■*)  This  section  is 

decided  it  before  the  Federal  case  was  decided.  based  on  the  valuable  chapter  on  Private  Cor- 

On  the  equity  side  of  the  Federal  courts  there  porations.  in  Two  Centuries'  Growth  of  Ameri- 

has  been  developed  a  system  of  equity  some-  can    Law,    contributed   by    Governor    Simeon 

times  at   variance  with  that  of  the   State   in  E.  Baldwin.  The  essay  is  also  reprinted  in  Select 

which   the   Federal  court  is  exercising  juris-  Essaysin  Anglo-American  Legal  History,  Vol.  3. 
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charters  gi-anted  by  the  EngHsh  Cro^^ii.  The  colonial  governments  insisted  not  only 
that  they  were  themselves  pubhc  corporations,  but  that  they  had  an  implied  power 
to  create  other  corporations  for  pohtical  and  governmental  purposes.  Massachusetts, 
in  1639,  incorporated  a  mihtary  company,  and  in  1650  granted  a  charter  to  Harvard 
College.  This  latter  act  was,  however,  regarded  as  a  clear  violation  of  the  royal 
prerogative,  and  the  colony  was  called  to  account  for  this  act  a  few  years  later.  In 
1741  Parliament  intervened  and  forbade  any  further  grants  of  corporate  privileges 
by  the  American  assembUes.  During  the  wliole  of  the  eighteenth  century,  including 
the  period  subsequent  to  the  date  of  Declaration  of  Independence,  there  were  prob- 
ably less  than  two  hundred  and  fifty  charters  granted.  Most  of  these  were  to  cor- 
porations of  a  quasi-public  nature. 

A  few  private  corporations  operated  in  the  colonies  under  charters  received 
directly  from  the  Crown.  Of  this  nature  were  the  Oliio  Company  and  the  Indiana 
Company.  One  of  the  earhest  monej'ed  corporations  chartered  by  the  colonies  was 
the  New  London  Societj^  United  for  Trade  and  Commerce  in  Connecticut,  which 
received  a  charter  in  1732.  Pennsylvania  incorporated  a  fire  insurance  company 
in  1768. 

After  the  colonies  had  obtained  their  independence  charters  were  granted  more 
liberally.  The  Bank  of  North  America  received  a  charter  from  the  United  States 
Congress  in  1781,  from  Pennsylvania  and  New  York  in  1782,  and  from  Delaware 
in  1786,  thus  acquiring  a  legal  existence  under  the  laws  of  several  distinct  so- 
vereignties. The  first  general  incorporation  law  was  enacted  in  New  York  in 
1784.  Then  followed  Delaware  in  1787,  and  Pennsylvania  in  1791.  The  first 
general  act  for  the  incorporation  of  tradingcompanies  was  that  of  New  York  (1811). 

During  the  first  half  of  the  nineteenth  century  incorporation  under  special 
acts  was  the  rule.  The  abuses  arising  from  this  procedure  led  a  number  of  States  to 
prohibit  by  constitutional  provision  the  granting  of  special  charters  by  the  corpo- 
rations, and  at  the  present  time,  even  where  no  constitutional  provisions  exist, 
the  incorporation  of  trading  companies  is  generally  effected  under  general  laws. 

General  incorporation  laws  are  in  force  in  all  the  States  and  Territories.  The 
principle  of  free  incorporation  was  early  established,  and  as  a  corollary  thereto  the 
principle  of  strict  constmction  of  corporate  rights  and  privileges. 

As  the  result  of  a  decision  of  the  Supreme  Court  of  the  United  States  i )  that  a 
charter  of  a  private  corporation  is  a  contract  protected  by  that  clause  of  the  Federal 
constitution  which  proliibits  a  State  from  impairing  the  obhgation  of  a  contract,  it 
is  now  generally  provided  either  in  the  State  constitution  or  in  the  general  cor- 
poration law  or  the  special  act  that  the  charter  is  granted  subject  to  the  exercise  of 
the  power  of  the  States  to  alter,  amend,  or  repeal  the  same. 

A  few  corporations  of  a  quasi-public  nature  have  been  organized  imder  special 
acts  of  Congress,  and  there  is  a  general  act  for  the  incorporation  of  national  banks 
under  the  Federal  law.  Bills  have  been  introduced  in  Congress  for  the  enactment 
of  a  Federal  law  for  the  incorporation  of  companies  engaged  in  interstate  and  foreign 
commerce,  but  no  act  of  this  nature  has  ever  been  passed.  A  limited  amount  of 
control  is  exercised  by  the  Federal  government  over  certain  corporations  engaged 
in  interstate  and  foreign  commerce  under  the  Interstate  Commerce  Act  and  the  so- 
called  Sherman  Anti-Trust  Act,  as  well  as  under  the  Corporation  Tax  Law  of  1909, 
but  on  the  whole  trading  corporations  are  exclusively  subject  to  State  control. 

An  uniform  corporation  law  has  been  suggested,  and  some  work  has  been  done 
toward  the  formulation  of  a  draft  law.  But  in  view  of  the  great  divergence  of  local 
laws  and  poUcies  on  the  subject  this  much  needed  unification  is  hardly  to  be  expected 
for  many  years.  An  uniform  act  relating  to  stock  transfers  has,  however,  received 
the  assent  of  five  States. 

Owing  to  the  great  divergence  in  the  laws  of  the  several  States  and  Territories 
it  is  almost  impossible  to  characterize  the  American  law  of  corporations  and  to  com- 
pare it  with  the  modern  law  of  England.  An  attempt  to  group  the  several  juris- 
dictions is  made  in  the  article  on  Commercial  Corporations.  The  English  law  forms 
the  basis  of  the  American  legislation,  even  in  Louisiana,  the  Philippines,  and  Porto 
Rico.  The  American  law  is  characterized  by  a  greater  ease  in  obtaining  the  charter, 
greater  freedom  from  responsibihty  on  the  part  of  promoters  and  directors,  and  a 
smaller  measure  of  control  by  the  state  in  the  matter  of  audit  and  reports,  resulting 


1)  Dartmouth  College  v.  Woodward,  (1819)  4  Wheat.  518. 
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in  a  diminished  protection  of  the  individual  shareholders.  On  the  other  hand,  there 
may  be  observed  a  tendency  on  the  part  of  the  American  courts  to  give  a  less  Uberal 
construction  to  the  powers  of  the  corporation  itself. 

C.  Sales,  Factors,  Carriers,  Bills  of  Lading,  and  Warehouse  Receipts.  —  The 
common  law  relating  to  sales  is  in  force,  except  in  Louisiana,  the  Canal  Zone,  and 
the  territory  acquired  from  Spain  in  1898.  In  a  number  of  States  and  Territories 
an  Uniform  Sales  Act,  based  on  the  EngUsh  Sale  of  Goods  Act,  1893,  has  been  adopted, 
and  in  a  few  States  (Georgia,  Cahfomia,  and  the  States  that  have  adopted  the  Cali- 
fornia law)  fairly  complete  codifications  of  the  law  of  sales  exist.  In  most  of  these 
States  the  provisions  of  the  17th  section  of  the  EngUsh  Statute  of  Frauds  (29  Chas.  2, 
c.  3)  have  been  adopted.  The  language  of  the  American  Statutes  of  Fraud  is  not 
uniform  and  sometimes  varies  considerably  from  the  English  act.  In  several  States 
and  Territories  there  are  speci&l  statutory  provisions  in  regard  to  sales  in  bulk  and 
conditional  sales. 

The  law  relating  to  factors  is  statutory i),  and  in  a  few  States  Factors  Acts  have 
been  passed,  foOowing  in  the  main  the  EngUsh  statutes  of  18242),  1826^),  and  1844*). 

The  rights  and  duties  of  common  carriers  are  governed  in  part  by  common 
law,  in  part  by  State  and  Federal  statutes.  The  Federal  legislation  covers  certain 
parts  of  the  law  relating  to  interstate  and  foreign  shipments,  navigation,  etc.,  espe- 
ciaUy  the  question  of  rate  regulation  and  of  the  responsibilty  of  the  carrier  for 
loss  of  shipments.  In  most  of  the  States  and  Territories  there  are  local  statutes 
regulating  internal  traffic. 

The  law  relating  to  bills  of  lading  and  warehouse  receipts  does  not  differ  essent- 
ially from  that  prevailing  in  England.  In  regard  to  both  topics  uniform  acts,  proposed 
by  the  Commissioners  for  Uniform  State  Laws,  have  been  adopted  in  a  number  of 
States. 

D,  Negotiable  Instruments.  —  The  uniform  Negotiable  Instruments  Law  as 
proposed  by  the  Commissioners  for  Uniform  State  Laws  has  been  adopted,  with 
sUght  amendments,  in  forty  States  and  Territories.  The  basis  of  this  Act  was  the 
EngUsh  BiUs  of  Exchange  Act,  1882,  and  many  of  the  provisions  of  the  latter  Act 
were  adopted  verbatim.  The  American  Act  is  confined  to  negotiable  instruments, 
and  requires  that  the  instrument  be  expressly  made  payable  to  order  or  to  bearer. 
It  contains  no  provisions  in  reference  to  crossed  checks,  nor  provisions  correspond- 
ing to  those  of  section  57  of  the  Bills  of  Exchange  Act  regarding  damages  and  re- 
exchange.  It  affords  no  protection  to  a  banker  who  in  good  faith  and  in  the  ordinary 
course  of  business  pays  a  check  held  under  a  forged  indorsement,  and  contains  no 
rules  relating  to  confUct  of  laws. 

On  the  other  hand,  the  American  Act  provides  that  the  addition  of  a  clause 
stipulatmg  for  the  payment  of  costs  of  coUection  or  attorney's  fees  in  case  payment 
is  not  made  at  maturity  shaU  not  invaUdate  the  instrument,  and  that  the  giving 
of  an  election  to  the  holder  to  require  something  to  be  done  in  Ueu  of  payment  in 
money  does  not  affect  the  negotiabiUty  of  an  instrument. 

In  regard  to  fictitious  or  non-existing  payees  the  American  Act  provides  that 
the  instrument  is  payable  to  bearer  if  it  is  payable  to  the  order  of  a  fictitious  or  non- 
existing  payee,  and  such  fact  was  known  to  the  person  making  it  so  payable,  or  where 
the  name  of  the  payee  does  not  purport  to  be  the  name  of  any  person.  A  person  signing 
in  a  representative  capacity  incurs  no  responsibiUty  if  he  was  in  fact  duly  authorized, 
but  the  mere  addition  of  words  indicating  that  he  signs  as  agent  or  in  a  represen- 
tative capacity,  without  disclosing  his  principal,  does  not  exempt  him  from  personal 
UabiUty.  The  American  Act  furthermore  places  the  mdorser  "without  recourse" 
in  the  same  legal  position  as  the  person  who  transfers  by  mere  deUvery  an  instrument 
payable  to  bearer. 

The  American  Act  deals  speciticaUy  with  the  case  of  presentment  for  payment 
to  partners.  It  aboUshes  days  of  grace,  although  some  of  the  States  in  adoptmg  the 
uniform  Act  have  retained  this  institution.  When  an  instrument  matures  on  a 
hoUday  it  is  payable  on  the  succeeding  business  day.  In  all  of  the  States,  except 
HUnois  and  Nebraska,  it  is  provided  that  where  an  instrument  is  payable  at  a  bank 
it  is,  so  far  as  the  rights  and  duties  of  the  bank  are  concerned,  a  check  drawn  on 
such  bank  by  the  acceptor  or  maker. 

1)  The  first  English  Factors  Act  was  not  passed  until  1824.  —  ')  4  G«o.  4,  o.  87.  — 
3)  6  Geo.  4,  c.  94.  —  •»)  5  &  6  Vic.  c.  39. 
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The  American  Act  allows  an  acceptance  to  be  wTltten  on  a  paper  other  than 
the  biU  itself,  and  an  unconditional  promise  in  writing  to  accept  a  biU  before  it  is 
drawn  is  deemed  an  actual  acceptance.  In  either  case,  however,  the  acceptor  is 
bound  only  in  favor  of  persons  who  upon  the  face  thereof  received  a  bill  for  value. 
A  destruction  of  the  biU  or  a  refusal  to  return  the  same  within  twenty-four  hours 
is  deemed  an  acceptance i). 

Besides  the  States  where  the  uniform  Negotiable  Instruments  Law  has  been 
adopted,  codifications  on  this  topic  are  in  force  in  Cahfomia  and  Georgia,  while 
in  most  of  the  other  States  there  exist  statutory  provisions  in  reference  to  this  topic. 

E.  Bankruptcy.  —  Four  Bankruptcy  Acts  have  been  enacted  by  the  Federal 

Congress  in  the  exercise  of  the  constitutional  power  "to  estabUsh 

uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States^)." 
The  first  was  the  Act  of  April  4,  1800.  This  Act  was  modeled  upon  the  then  existing 
Enghsh  bankruptcy  laws,  was  U  mi  ted  in  its  apphcation  to  traders,  and  provided 
ordy  for  involuntary  bankruptcy.  The  title  of  the  assignee  related  back  to  the  date 
of  the  act  of  bankruptcy.  The  bankrupt  was  entitled  to  an  allowance,  and,  with 
the  consent  of  the  commissioners  and  of  two-thirds  in  number  and  value  of  the 
creditors  who  had  proved  claims  in  excess  of  fifty  dollars,  to  a  certificate  of  discharge. 
This  Act  was  repealed  December  19,  1803. 

The  second  of  the  Federal  Acts  was  passed  August  19,  1841.  It  provided  for 
the  involuntary  bankruptcy  of  traders  and  for  the  voluntary  bankruptcy  of  all 
persons  provided  the  debt  was  not  created  by  defalcation.  The  title  of  the  assignee 
to  the  bankrupt's  property  dated  from  the  decree,  and  did  not  extend  to  after- 
acquired  property.  A  bankrupt  who  was  not  guilty  of  fraudulent  acts  was  entitled 
to  a  certificate  of  discharge,  unless  a  majority  in  number  and  value  of  the  creditors 
who  had  proved  their  claims  filed  a  written  dissent.  The  Act  of  1841  was  repealed 
March  3,  18433). 

The  third  Act  was  passed  March  2,  1867,  and  was  frequently  amended.  This 
Act  provided  for  both  voluntary  and  involuntary  bankruptcy,  and  was  not  confined 
in  its  operation  to  traders.  The  title  of  the  assignee  to  the  bankrupt's  property 
related  back  to  commencement  of  the  proceedings  in  bankruptcy.  Under  the  amend- 
ment made  June  22,  1874,  an  involmitary  bankrupt  was  entitled  to  discharge  from 
aU  his  provable  debts,  with  certain  exceptions,  and  a  voluntary  bankrupt  was  so 
entitled,  provided  that  the  assets  amounted  to  thirty  per  cent,  of  the  debts  proved 
against  the  estate,  or  that  at  least  one-fourth  in  number  and  one-third  in  value  of 
hjs  creditors  assented.  The  Act  of  1867,  together  with  its  amendments,  was  repealed 
June  7,  1878. 

The  Act  at  present  in  force  was  enacted  July  1,  1898,  and  has  been  amended 
by  the  Acts  of  February  5,  1903,  of  June  15,  1906,  and  of  June  25,  1910. 

In  the  absence  of  Federal  legislation,  the  States  have  fuU  power  to  pass  bank- 
ruptcy and  insolvency  acts,  subject,  however,  to  the  provisions  of  the  Federal 
constitution  prohibiting  a  State  from  passing  laws  impairing  the  obhgations  of  con- 
tracts, and  laws  in  violation  of  the  Fourteenth  Amendment.  Consequently  a  State  can- 
not under  such  an  act  provide  for  the  discharge  of  a  debt  contracted  before  the  law 
went  into  effect,  or  of  a  contract  made  in  another  State  or  in  a  foreign  country*). 

At  the  time  when  the  present  Bankruptcy  Act  was  passed  most  of  the  States 
had  laws  deaUng  with  the  subject  of  bankruptcy  and  insolvency.  The  state  of  this 
legislation  is  thus  summarized  by  Professor  WiUiston^): 

Some  States  had  what  may  be  called  a  real  bankrupt  law;  that  is,  provision 
was  made  for  involuntary  as  w'ell  as  voluntary  distribution  of  a  debtor's  property, 
and  a  discharge  from  aO  provable  debts  was  gi'anted.  These  States  are  Cahfomia, 
Connecticut,  Georgia,  Louisiana,  Maine,  Maryland,  Massachusetts,  Minnesota, 
Nevada,  New  Hampshire,  North  Dakota,  Rhode  Island.  In  the  other  States  the 
insolvency  laws  were  in  general  merely  regulations  and  changes  of  more  or  less 
importance  of  the  law  of  assignments  in  trust  for  creditors.    In  Kentucky,  New 

* )  See  an  interesting  comparison  between  comparisons  between  the   American  and   the 

the  American  Act  and  the  English  Bills  of  Ex-  English  acts.  — ")  V.  S.  Const,  art.  I,  sec.  8  (4). 

change  Act  by  Sir  Mackenzie  Chalmers  in  a  —  ^)  Williston,  Cases  on  Bankruptcy,  pp.  4 — 6. 

paper  read  before  the  Institute  of  Bankers  on  *)  Ogden  v.  Saunders,  (1827)  12  Wheat.  213; 

January    13,    1909,   and   reprinted   in    Senate  Hanover  v.  Moyses,  (1901)  186  TJ.  S.   181.  — 

Document   No.  768,    61st   Cong.,    3d    Session.  ^)  Cases  on  Bankruptcy,  p.  6 
The  writer  is  indebted  to  this  address  for  the 
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Mexico,  Tennessee,  and  Wisconsin  a  preference  by  an  insolvent  debtor  operated 
itself  as  an  assignment  or  afforded  ground  for  the  appointment  of  a  receiver.  But 
with  this  exception  no  involuntary  proceedings  were  provided  for.  A  few  States 
belonging  to  this  class  allowed  a  debtor  making  a  voluntary  assignment  a  discharge 
from  all  provable  debts;  namely,  Colorado,  Idaho,  New  York,  Oregon,  Washington, 
Wisconsin.  Others  allowed  such  a  debtor  a  discharge  from  debts  actually  proved; 
namely,  Arizona,  Arkansas,  Indian  Territory,  New  Jersey,  South  CaroUna,  Texas 
(if  creditors  received  33  '/s  per  cent),  Wyoming.  A  majority  of  the  States  of  this 
class  forbade  assignments  with  preferences,  but  a  considerable  minority  allowed 
them,  namely,  Arkansas,  Georgia,  Indian  Territory,  Mississippi,  Montana,  New 
York  (only  to  the  extent  of  one-third  of  the  estate).  North  Carolina,  Utah,  Virginia. 
In  many  other  States  there  was  nothing  to  prevent  a  debtor  from  giving  preferences 
M  hen  insolvent,  and  then  making  a  general  assignment  of  such  property  as  remained. 

The  better  view  is  that  the  present  Federal  Act  covers  the  whole  subject  of 
bankruptcj',  and  suspends  the  operation  of  aU  State  laws  dealing  with  that  topic. 
The  fact  that  the  Act  does  not  apply  to  the  involuntary'  bankruptcy  of  v,  age-earners 
and  farmers, norto  the  voluntary  bankruptcy  of  certain  corporationsor  the  involuntary 
bankruptcy  of  certain  non-trading  corporations  does  not  indicate  an  intention  on 
the  part  of  Congress  to  give  to  the  State  acts  a  limited  apphcation^).  But  the 
contrary  view  has  been  upheld  by  some  courts^). 

The  American  Act  does  not  provide  for  the  distribution  of  the  insolvent  estates 
of  deceased  or  insane  debtors,  and  the  State  la\\s  relating  to  these  matters  remain 
in  force^).  So,  too,  the  right  to  make  a  general  assignment  for  the  benefit  of  creditors 
remains  subject  to  State  regulation.  But  in  so  far  as  the  State  laws  seek  to  attach 
the  incidents  of  a  bankruptcy  to  such  assignments  (e.  g.,  the  discharge  of  the  debtor) 
they  are  inoperative^).  The  ordinary  jiower  of  courts  of  equity  to  appoint  receivers 
of  insolvent  corporations  is  not  affected^). 

VII.  CODIFICATION  AND  UNIFICATION.  —  The  early  attempts  at  codific- 
ation in  the  colonies  have  been  noted  above.  The  New  York  constitution  of  1846 
contained  a  provision  for  the  appointment  of  three  commissioners  "to  reduce  into 
a  written  and  systematic  code"  the  whole  body  of  the  law  of  the  State.  A  commission 
was  appointed  in  the  following  year,  but  ceased  to  exist  in  1850.  In  1857  new  com- 
missioners were  appointed,  and  draft  codes  submitted  to  the  legislature  diuing 
the  following  years.  The  draft  civil  code  was  cliiefly  the  work  of  David  Dudley 
Field,  and  was  submitted  to  the  legislature  in  1865.  This  code  was  adopted  at  the 
session  of  1878 — 79,  but  was  vetoed  by  the  governor.  In  the  succeeding  sessions  of 
the  legislature  further  efforts  to  secure  the  adoption  of  the  proposed  code  were  made, 
but  the  decided  opposition  of  a  large  number  of  the  members  of  the  New  York  bar, 
and  notably  of  the  Association  of  the  Bar  of  the  City  of  New  York,  prevented  legis- 
lative action  on  the  matter. 

By  an  Act  of  December  9,  1858,  provision  was  made  for  the  election  of  three 
commissioners  for  the  codification  of  the  laws  of  Georgia.  The  code  drafted  by  the 
commissioners  was  adopted  by  Act  of  December  19, 1860,  to  go  into  effect  on  January  1 
1862.  The  commencement  of  the  code  was  afterward  extended  one  year.  It  was 
ratified  by  the  constitution  of  1865,  and  was  revised  in  1865,  1872,  1882,  1895,  and 
1910. 

The  history  of  the  adoption  of  the  civil  code  of  Louisiana  is  briefly  given  in 
another  part  of  this  introduction.  The  draft  civil  code  of  New  York  was,  with  slight 
modifications,  adopted  in  California  in  1872.  The  CaUfomia  civil  code  in  turn  has 
formed  the  basis  of  the  codes  of  Idaho,  Montana,  North  Dakota,  and  South  Dakota. 

While  general  codifications  of  the  civil  law  have  been  few,  there  is  a  growing 
tendency  toward  codification  of  special  topics  of  commercial  law.  It  has  been  said 
by  a  high  authority®)  that:  "WTiile  any  branch  of  the  law  is  in  process  of  formation 

1)  Harbaugh  v.  CosteUo,  (1900)  184,  HI.  (1902)  136  Cal.  279;  Keystone  Driller  Co.  v. 
110;  Moody  V.  Port  Clyde  Co..  (1907)  102  Me.  Supreme  Court,  (1903)  138  Cal.  738;  MiUer 
365;  Parmenter  Mfg.  Co.  v.  Hamilton,  (1898)  v.  Jackson,  (1907)  34  Pa.  Super.  Ct.  31.  — 
172  Mass.  178.  See  an  excellent  review  of  the  ^)  Hawkins  v.  Learned.  (1874)  54  N.  H.  333. 
authorities  in  an  article  by  Professor  WUlison,  —  ■*)  Boese  v.  King,  (1883)  108  U.  S.  379.  — 
The  Effect  of  a  National  Bankruptcy  Law  upon  —  ^)  Williston,  Effects  of  a  National  Bank- 
State  Laws,  in  23  Harv.  Law  Rev.  547.  —  ruptcy  Law,  in  23  Harv.  Law  Rev.  547.  — 
2)01dTownBankv.  McCormick,  (1903)96Md.  «)  aialmers.  Codification  of  Mercantile  Law, 
341 ;   R.    H.    Herron   Co.   v.    Supreme   Court.  in  25  Reports  of  Am.   Bar  Assn.,  p.  282. 
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it  is  unwise  to  attempt  to  codify  it.    A  code  should  be  founded  on  a  firm  basis  of 

experience A  practical  and  working  code  cannot  spring  from  the  head 

of  the  draftsman,  as  PaUas  Athene  is  fabled  to  have  sprung,  fuUy  equipped  from  the 

head  of  her  father  Zeus When  the  principles  of  the  law  are  well  settled, 

and  when  the  decided  cases  that  accumulate  are  rare  illustrations  of  accepted  general 
rules,  then  the  law  is  ripe  for  codification." 

It  is  submitted  that  the  leading  topics  of  commercial  law  in  the  United  States 
have  reached  this  stage.  The  beginning  has  been  made  in  the  Negotiable  Instruments 
Law,  the  Sales  Act,  and  the  BiU  of  Lading  Act,  as  proposed  by  the  Conference  of 
Commissioners  for  Uniform  State  Laws.  The  law  of  bankruptcy  is  embodied  in  a 
statute.  The  law  of  partnership,  of  marine  insurance,  and  of  carriers  has  reached 
a  point  in  its  development  that  it  can  be  made  appropriately  the  subject  of  codi- 
fication and  of  uniform  legislation  throughout  the  United  States.  The  great  bulk 
of  the  law  of  corporations  is  statutory,  and  the  mass  of  judicial  decisions  is  certainly 
a  sufficient  basis  for  a  more  complete  statutory  presentation  than  is  contained 
in  the  general  corporation  laws  of  the  States.  Whatever  the  attitude  of  the  Ameri- 
can bar  to  the  question  of  codification  as  a  whole,  there  is  no  question  that  the  next 
quarter  century  wiU  wtness  a  substantial  codification  of  the  commercial  law. 

In  1889  the  American  Bar  Association  appointed  a  committee  on  uniform  State 
legislation,  and  in  1892  seven  States  sent  representatives  to  a  conference  held  at 
Saratoga  to  consider  the  feasibihty  of  uniform  State  laws  on  certain  topics.  New 
York  was  the  first  State  to  provide  for  the  appointment  of  official  representatives 
(1890).  At  present  fifty  States,  Territories,  and  Possessions  are  represented  at  the 
annual  conferences.  On  topics  of  commercial  law,  the  conference  of  Commissioners 
for  Uniform  State  Laws  has  drafted  and  submitted  to  the  States  five  acts.  Of  these 
the  Negotiable  Instruments  Laws  has  been  adopted  by  forty  States  and  Territories, 
the  Warehouse  Receipts  Act  by  twenty-two,  the  Sales  Act  by  eight,  the  Bills  of 
Lading  Act  by  six,  and  the  Stock  Transfer  Act  by  five.  The  conference  has 
under  consideration  an  uniform  partnership  act  and  an  uniform  corporation  law. 

Absolute  uniformity  has  not  been  secured.  For  example,  a  number  of  the  States 
in  adopting  the  Negotiable  Instruments  Law  have  modified  in  important  particulars 
the  draft  act  submitted  by  the  Commissioners.  The  courts  of  the  different  States 
have  in  certain  cases  also  placed  different  interpretations  upon  the  same  provisions 
of  the  law.    These  difficulties  are  unavoidable  under  the  federal  system. 
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Crane,  A.  N. :  Catalogue  of  the  Books  in  the  Library  of  the  Law  Library  Association  of 
St.  Loui.'i.    St.  Loui.s.    1895. 

Finch,  James  A.:  Catalogue  of  the  Library  of  the  Department  of  Justice  to  Sept.  1,  1904. 
Washington.    1904. 

Harvard  Universlly ;  Catalogue  of  the  Library  of  the  Law  School.   2  vols.  Cambridge.   1909. 

Hoffman,  David:  Course  of  Legal  Study.    2  vols.  2d  ed.    Baltimore.    1836. 

Marvin,  J.  G. :  Legal  Bibliography,  or  a  Thesaurus  of  American,  English,  Irish  and  Scotch 
Law  Books,  together  with  some  continental  treatises,  with  critical  observations  upon  their 
various  editions  and  authority.    Philadelphia.    1847. 

Moak,  N.  C. :  Subject-Index  of  Elementary  Law  Books.    Albany.    1880. 

Ram,  Jas. :  Science  of  Legal  Judgments.    Townshend  ed.    New  York.    1871. 

Soule,  Charles  C. :  The  Lawyer's  Reference  Manual  of  Law  Books  and  Citations.  Boston  1883. 

B.  Treaties.    Treaty-making  Power. 

Butler,  C.  H. :  Treaty-Making  Power  of  the  United  States.    2  vols.    New  York.    1902. 

Devlin,  R.  T.:  The  Treaty-Making  Power,  or  Commentaries  on  the  Treaty  Clauses  on  tha 
Constitution  of  the  United  States.    San  Francisco.     1910. 

Herod,  J.  R.:  Favored  Nation  Treatment;  An  Analysis  of  the  Most  Favored  Nation  Clause 
with  commentaries  on  its  uses  in  treaties  of  commerce  and  navigation.    New  York.    1901. 

C.  Collection  of  Statutes. 
1.   United  States. 
Statutes  at  Large,  1789—1910.  36  vols. 
Revised  Statutes  2d  ed.   1878. 

Supplement  vol.  1    1874—1891. 

Supplement  vol.  2  1891—1901. 
Complied  Statutes,  3  vols.  1901. 

Supplement  to  1909. 
Federal  Statutes  Annotated.    10  vols.    1903—8. 
Pierce's  Federal  Code,  1910. 
Scott  &  Beaman's  Federal  Laws  Indexed,  1873—1907.  1909. 

2.  Compilations  of  Statutes  of  the  States  and  Territories. 
Alabama:  Code.     3  vols.    1908. 
Alaska:  Carter's  Laws.    1900. 
Arizona:  Revised  Statutes.    1901. 
Arkansas:  Kirby's  Digest  of  the  Laws.    1904. 
California:  Deering's  Codes.    5  vols.    1909. 
Canal  Zone:  Laws.    1906. 
Colorado:  Code.    1909. 
Connecticut:   General  Statutes.    1902. 
Delaware:  Revised  Code.    1893. 

District  of  Columbia:  Ford's  Annotated  Code  of  Law.    1910. 
Florida:  Revised  Statutes.    1906. 
Georgia:  Code,  2  vols.    1910. 
Hawaii:  Revised  Laws.    1904. 
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Idaho:  Revised  Code.    2  vols.    1908. 

lUinols:  Kurd's  Revised  Statutes.    1909. 

Indlania:  Bum's  Annotated  Statutes,  3  vols.    1908. 

Indian  Territory:  Carter's  Statutes.    1899. 

Iowa:  Revised  Code,  1897;  Supplement.     1907. 

Kansas:  Dassler's  General  Statutes.    1909. 

Kentucky:  Carroll's  Statutes,  4th  ed.    1909. 

Lonsiana:  Wolff's  Revised  Laws.    2  vols.   1904;  Supplement,  1910. 

Maine:  Revised  Statutes.    1903. 

Maryland:  Poe's  General  Code.    2  vols.    1904. 

Massachusetts:  Revised  Laws.    3  vols.    1902;  Supplement,  1910. 

Michigan:  Annotated  Compiled  Laws.    3  vols,  and  Index,  1897. 

Minnesota:  Revised  Laws.    1905.    Supplement,  1909. 

Mississippi;  Revised  Code.    1906. 

Missouri:  Revised  Statutes.  5  vols.    1906. 

Montana:  Revised  Code.    2  vols.    1907. 

Nebraska:  Compiled  Statutes.    1909. 

Nevada:  Compiled  Laws.    1900. 

New  Hampshire:  Chase's  Public  Statutes.    1901. 

New  Jersey:  General  Statutes.  3  vols.    1895. 

New  Mexico:  Compiled  Laws.    1898. 

New  York:  Consolidated  Laws.    7  vols.    1909. 

North  Carolina:  Code,  2  vols.    1905. 

North  Dakota:  Revised  Code.    1905. 

Ohio:  General  Code.     1910. 

Oklahoma:  Code.    1909. 

Oregon:  Bellinger  &  Cotton's  Annotated  Code.    2  vols.    1902. 

Pennsylvania:  Purdon's  Digest  of  Laws,  4  vols.    1910. 

Philippine  Islands:  Acts  of  Philippine  Commission.    1901 — 1910. 

Rhode  Island:  General  Laws.    2  vols.    1909. 

South  Carolina:  Revised  Laws,    2  vols.    1902. 

South  Dakota:  Revised  Code.    2  vols.    1908. 

Tennessee:  Shannon's  Code,  1897;  Supplement,  1904. 

Texas:  Sayles'  Civil  Statutes.    3  vols.    1906.    Supplement,  1910. 

Utah:  Revised  Statutes.    1907. 

Vermont:  Revised  Statutes.    1906. 

Virginia:  Revised  Code  Annotated.    2  vols.    1904. 

Washington:  Ballinger's  Code.    1910. 

West  Virginia:  Code,  1906;  Supplement,  1909. 

Wisconsin:  Annotated  Statutes,  2  vols.    1898;  Supplement,  1906. 

Wyoming:  Compiled  Statutes.    1910. 


D.  Reports  and  Leading  Cases. 
1.  United  States  Reports. 


Supreme  Court  Reports. 

Vols. 

How 
cited 

Serial  No. 

Period 
covered. 

Dallas 

4 

Dal. 

1—     4,  U.  S. 

1790—1800 

Cranch 

9 

Cr. 

5—  13,  U.  S. 

1801—1815 

Wheaton 

12 

AVheat. 

14—  25,  U.  S. 

1816—1827 

Peters 

16 

Pet. 

14—  25,  U.  S. 

1828—1842 

Howard 

24 

How. 

26—  41,  U.  S. 

1843—1860 

Black 

2 

Black 

42—  65,  U.  S. 

1861—1862 

Wallace 

23 

WaU. 

66—  67,  U.  S. 

1863—1874 

Otto 

17 

Otto 

68—  90.  U.  S. 

1875—1882 

United  States 

110 

U.S. 

108—217,  U.  S. 

1882—1910 

24 
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Circuit  and  District  Courts. 

Vols. 

How  cited. 

Period  covered. 

United  States  Appeals  Reports 

63 

U.  S.  App. 

1891—1899 

Circuit  Court  of  Appeals  Reports 

100 

C.  C.  A. 

1891—1910 

Federal  Cases 

31 

Fed.  Cas. 

1789—1879 

Federal  Reporter 

178 

Fed.  Rep.  or  Fed. 

1880—1910 

Court  of  Claims 

Devereux 

1 

Dev.  C.  C. 

1855—1856 

Court  of  Claims  Reports 

44 

Ct.  aaims 

1863—1909 

Treasury  Reports 

United  States  Treasury  Decisions 

53 

T.  D.  no.  G.  A.  no. 

1868—1910 

Bankruptcy  Reports 

National  Bankruptcy  Register 

19 

Nat.  Bkcy.  Reg. 

1867—1880 

American  Bankruptcy  Reports 

26 

Am.  Bkcy. 

1899—1910 

Interstate  Commerce 

Reports 

15 

Interst.  Com. 

1887—1909 

30  vols.     St.  Louis,  1884—9.     (ttted:  Fed.  Dec.) 


2.  State  Reports. 


Supreme  and  District  Courts. 

Vols. 

How  cited. 

Period  covered. 

Alabama: 

Minor 

1 

Minor 

1820—1826 

Stewart 

3 

Stew. 

1827—1831 

Stewart  and  Porter 

5 

Stew.  &  P. 

1831—1834 

Porter 

9 

Port. 

1834—1839 

Alabama 

162 

Ala. 

1840—1910 

Alaska: 

Reports 

3 

Alaska 

1867—1910 

Arizona: 

Reports 

11 

Ariz. 

1866—1910 

Arkansas: 

Reports 

93 

Ark. 

1837—1910 

California: 

Supreme  Court  Reports 

156 

Cal. 

1850—1910 

Appellate  Reports 

12 

Cal.  App. 

1905—1910 

Canal  Zone: 

Reports 

1 

C.  Z. 

1906—1910 

Colorado : 

Supreme  Court  Reports 

■  47 

Colo. 

1864     1910 

Court  of  Appeals  Reports 

20 

Colo.  App. 

1891—1906 

Connecticut: 

Kirby 

1 

Kirby 

1785—1788 

Root 

2 

Root 

1764—1797 

Day 

5 

Day 

1802—1813 

Connecticut 

82 

Conn. 

1814—1909 

Dakota: 

Reports 

6 

Dak. 

1866—1889 

Delaware: 

Harrington 

5 

Harr. 

1832—1855 

Houston 

9 

Houst. 

1855—1892 

Marvel 

2 

Marv. 

1893—1897 

Peimewill 

6 

Peimewill 

1897—1910 

Chancery 

8 

Del.  Ch. 

1814—1908 

District  of  Columbia: 

Cranch 

6 

Cr.  C.  C.  (1—6  D.  C.) 

1801—1840 

Hayward  and  Hazelton 

2 

Hay.  &  Haz. 

1840—1863 

Mackey 

2 

D.  C.  (6—7) 

1863—1872 

Mao  Arthur 

3 

MacAr.  (8—10  D.  C.) 

1873—1879 

Mac  Arthur  &  Mackey 

1 

MacAr.  &M.  (11  D.  C.) 

1879—1880 

Mackey 

9 

Mackey  (12— 20  D.  C.) 

1880—1892 

D.  C.  Reports,  vol.  21 

1 

D.  C.  (21) 

1892—1893 

Appeal  Cases  D.  C. 

34 

App.  D.  C. 

1893—1910 

Florida: 

Reports 

57 

Fla. 

1846—1909 

LAW  REPORTS. 

25 

Supreme  and  District  CJourts. 

Vols. 

How  cited. 

Period  covered. 

Georgia: 

Charlton,  T.  U.  P. 

1 

T.  U.  P.  Charlt. 

1805—1811 

Charlton,  R.  M. 

1 

R.  M.  Charit. 

1811—1837 

Dudley 

1 

Dud. 

1831—1833 

Georgia  Decisions 

1 

Ga.  Dec. 

1841—1843 

Georgia  Reports 

133 

Ga. 

1846—1910 

Georgia  Appeal  Reports 

7 

Ga.  App. 

1907—1910 

Idaho: 

Reports 

17 

Ida. 

1866—1909 

Illinois : 

Supreme  Court  Reports 

244 

111. 

1819—1910 

Appellate  Reports 

151 

El.  App. 

1877—1910 

Indian  Territory: 

Reports 

7 

Ind.  Ty. 

1896—1908 

Indiana: 

Blackford 

8 

Blackf. 

1817—1847 

Smith 

1 

Smith  Ind. 

1848—1849 

Supreme  Court  Reports 

172 

Ind. 

1847—1910 

Appellate  Court  Reports 

43 

Ind.  App. 

1891—1910 

Iowa: 

Morris 

1 

Mor. 

1839—1846 

Greene 

4 

G.  Gr. 

1847—1854 

Iowa  Reports 

142 

la. 

1855—1910 

Kansas : 

McCahon 

1 

McCahon 

1858—1868 

Supreme  Court  Reports 

82 

Kas. 

1862—1910 

Appeals  Reports 

10 

Kas.  App. 

1895—1901 

Kentucky: 

Hughes  (1  Ky) 

1 

Hugh.  Ky. 

1785-1801 

Sneed  (2  Ky) 

1 

Snd.  or  Kv.Dec. 

1801—1805 

Hardin  (3  Ky) 

I 

Hard. 

1805—1808 

Bibb  (4—7  Ky) 

4 

Bibb 

1808—1817 

A.  K.  MarshaU  (8— 10  Ky) 

3 

A.  K.  Mar. 

1817—1821 

LitteU  (11— 15Ky) 

5 

LitteU 

1822—1824 

Lit  tell  Select  Cases  (16  Ky) 

1 

Lit.  Sel.  Cas. 

1795—1821 

Monroe  (17— 23  Ky) 

7 

T.  B.  Mon. 

1824—1828 

J.  J.  MarshaU  (24—30  Ky) 

7 

J.  J.  Mar. 

1829—1832 

Dana  (31— 39  Ky) 

9 

Dana 

1833—1840 

B.  Monroe  (40—57  Ky) 

18 

B.  Mon. 

1840—1857 

Metcalfe  (58—61  Ky) 

4 

Met.  Ky. 

1858—1863 

DuvaO  (62—63  Ky) 

2 

Duv. 

1863—1866 

Bush  (64—77  Ky) 

14 

Bush 

1866—1879 

Kentucky,  vols  78—137 

Ky. 

1879—1910 

Louisiana: 

Martin 

12 

Mart.  La. 

1809—1823 

Martin  (new  series) 

8 

Mart.  n.  s. 

1823—1830 

Louisiana 

19 

La. 

1830—1841 

Robinson 

12 

Rob.  La. 

1841—1846 

Louisiana  Annual 

52 

La.  An. 

1846—1900 

Louisiana,  vols.  104 — 125 

La. 

1900—1910 

Maine : 

Greenleaf 

9 

Greenl.  or  Me.  1—9 

1820—1832 

Fairfield 

3 

Fairf.  or  Me.  10—12 

1833—1835 

Maine,  vols.  13—105 

Me. 

1836—1909 

Maryland: 

—  Harris  and  M'Henry 

4 

H.  &  M'H. 

1658—1799 

Harris  &  Johnson 

7 

H.  &  J. 

1800—1826 

Han-is  &  Gill 

2 

H.  &G. 

1826—1829 

Gill  &  Johnson 

12 

G.  &  J. 

1829—1842 

Gill 

9 

Gill 

1843—1851 

Maryland  Reports 

112 

Md. 

1851—1909 

Chancery: 

Bland 

3 

Bland's  Ch. 

1811—1832 

Maryland  Chancery  Decisions 

4 

Md.  Ch. 

1847—1854 

Massachusetts: 

Massachusetts 

17 

Mass. 

1804—1822 

26 
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Supreme  and  District  Courts. 

Vols. 

How  cited. 

Period  covered. 

Pickering 

24 

Pick. 

1822—1840 

Metcalf 

13 

Met. 

1840—1847 

(Ashing 

12 

Cush. 

1848—1853 

Gray 

16 

Gray 

1854—1860 

AUen 

14 

Allen 

1861—1867 

Massachusetts  vols.  97 — 205 

Mass. 

1867—1910 

Michigan: 

—  Douglass 

2 

Doug.  Mich. 

1843—1847 

Michigan  Reports 

160 

Mich. 

1847—1910 

Chancery 

Harrington 

1 

Harr.  Mich. 

1836—1842 

Walker 

1 

Walk.  Mich. 

1842—1845 

Minnesota: 

Reports 

110 

Minn. 

1851—1910 

Mississippi : 

Walker 

1 

Walk.  Miss.  (1  Miss.) 

1818—1832 

Howard 

7 

How.  Miss.  (2—8  Miss.) 

1834—1843 

Smedes  and  Marshall 

14 

S.  &  M.  (9—22  Miss.) 

1843— 18.50 

Mississippi  vols.  23 — 94 

Miss. 

1851—1910 

Chancery 

Freeman 

1 

Ft.  Miss.  Ch. 

1839—1843 

Smedes  and  Marshall 

1 

S.  &  M.  Ch. 

1840—1843 

Missouri: 

Supreme  Court  Reports 

226 

Mo. 

1821—1910 

Appeals  Reports 

143 

Mo.  App. 

1877—1910 

Montana: 

Reports 

40 

Mont. 

1868—1910 

Nebraska: 

Reports 

86 

Nebr. 

1855—1910 

Nevada : 

Reports 

30 

Nev. 

1865—1910 

New  Hampshire: 

Smith 

1 

Smith,  N.  H. 

1802—1816 

New  Hampshire 

20 

N.  H. 

1816—1850 

Foster 

11 

Fost.  (21—31  N.  H.) 

1850—1855 

New  Hampshire  vols.  32 — 74. 

N.H. 

1855—1908 

New  Jersey: 

Law  Reports 

77 

N.  J.  Law 

1790—1910 

Equity  Reports 

74 

N.  J.  Eq. 

1830—1910 

New  Mexico: 

Reports 

14 

N.  M. 

1852—1910 

New  York: 

Supreme  Court 

Coleman's  Cases 

1 

Cole.  Cas. 

1794—1800 

Coleman  and  Caine's  Cases 

1 

C.  &  C.  Cas. 

1794—1805 

Johnson's  Cases 

3 

Johns.  Cas. 

1799—1803 

Caine's  Reports 

3 

Cai. 

1803—1805 

Caine's  Case 

2 

Cai.  Cas. 

1804—1805 

Johnson 

20 

John. 

1806—1823 

Co  wen 

9 

Cow. 

1823—1829 

Wendell 

26 

Wend. 

1828—1841 

Hill 

7 

Hill 

1841—1844 

Denio 

5 

Denio 

1845—1848 

Lalor's  Supplement  to  Hill  &  Denio 

1 

Lalor 

1842—1844 

Chancery 

Johnson 

7 

Johns.  Ch. 

1814—1823 

Hopkins 

1 

Hopk.  Ch. 

1823—1826 

Paige 

11 

Paige 

1824—1845 

Barbour 

3 

Barb.  Ch. 

1845—1848 

Edwards 

4 

Edw.  Ch. 

1831—1850 

Hoffman 

1 

Hoff.  Ch. 

1839—1840 

Clarke 

1 

Clarke 

1839—1841 

Sandford 

4 

Sandf.  Ch. 

1843—1847 

Court  of  Appeals 

Reports 

198 

N.  Y. 

1847—1910 

New  Supreme  Court 
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Supreme  and  District  Courts.           1 

Vols. 

How  cited. 

Period  covered. 

Barbour 

(37 

Barb. 

1847—1877 

Lansing 

7 

Lans. 

1869—1873 

Thompson  &  Cook 

6 

Th.  &C. 

1873—1875 

Hun 

92      i 

Hun 

1873—1895 

Silvemail 

5       ! 

Sil.  s.  c. 

1889—1890 

Appellate  Division 

136 

App.  Div.  or  N.  Y.  App.  Div. 

1896—1910 

New  York  Miscellaneous 

66 

N.  Y.  iliscl. 

1892—1910 

New  York  Supplement 

124 

N.  Y.  Supp. 

1892—1910 

North  Carolina: 

Martin 

2 

Mart.  (N.  C.)  ) 

Tay.  (N.  C.)        (1  N.  C.) 

N.  C.  Conf.     J 

1778—1797 

Taylor 

1 

1798—1802 

Conference 

1 

1800—1804 

Haywood 

2 

?arL.'£'-'}(2-3N.C.) 

1789—1806 

Carolina  Law  Repository 

2 

1813—1816 

N.  C.  Term  Reports  (Taylor) 

1 

N.  C.  Term  (4  N.  C.  Rep.) 

1816—1818 

Murphey 

3 

Murph.  (5—7  N.  C.) 

1804—1819 

Hawks 

4 

Hawks  (8— UN.  C.) 

1820—1826 

Devereux 

4 

Dev.  (12— 15N.  C.) 

1826—1834 

Devereui  Equity 

2       i 

Dev.  Eq.  (16— 17N.  C.) 

1826—1834 

Devereux  &  Battle's  Law 

4 

Dev.  &Bat.  (18— 20N.  C.) 

1834     1839 

Devereux  &  Battle's  Equity 

2 

Dev.&  Bat.  Eq.  (21— 22N.C.) 

1834     1839 

IredeU 

13 

Ired.  (23—35  N.  C.) 

1840—1652 

Lredell's  Equity 

8 

Ired.  Eq.  (36—43  N.  C.) 

1840—1852 

Busbee's  Law 

I 

Busb.  (44  N.  C.) 

1852—1853 

Busbee's  Equity 

1 

Busb.  Eq.  (45  N.  C.) 

1852—1853 

Jones 

8 

Jones  (46—53  N.  C.) 

1853—1862 

Jones  Equity 

6 

Jones  Eq.  (54— 59N.  C.) 

1853—1863 

Winston 

1 

Winst.  (60  N.  C.) 

1863—1864 

Winston's  Equity 

1 

Winst.  Eq. 

1864 

Phillips'  Law 

1 

Phil.  (61  N.  C.) 

1866—1868 

PhiUips'  Equity 

1 

Phil.  Eq.  (62N.  C.) 

1866—1868 

North  Carolina  vols.  63 — 152. 

N.  C. 

1868—1910 

North  Dakota: 

Reports 

17 

N.  Dak. 

1890—1910 

Ohio: 

Reports 

20 

Ohio 

1821—1871 

State  Reports 

81 

Ohio  St. 

1871—1910 

Circuit  Court  Reports 

30 

Ohio  C.  C. 

1885—1909 

Nisi  Prius  Reports 

14 

Ohio  N.  P. 

1982—1908 

Oklahoma: 

Reports 

23 

Okla. 

1890—1910 

Oregon: 

Reports 

54 

Oreg. 

1853—1910 

Pennsylvania: 

Supreme  Court 

Dallas  (Pa.   &  U.  S.) 

4 

Dal. 

1754—1806 

Addison 

1 

Add.  Pa. 

1791—1799 

Yeates 

4 

Yeates 

1791—1808 

Binney 

6 

Binn. 

1791—1814 

Sergeant  &  Rawie 

17 

S.  &R. 

1814—1828 

Rawle 

5 

Rawle 

1828—1835 

Penrose  &  Watts 

3 

P.  &  W. 

1829—1832 

Watts 

10 

Watts 

1832—1840 

Wharton 

6 

V\Tiart. 

1835—1841 

Watts  &  Sergeant 

9 

W.  &S. 

1841—1845 

Pennsylvania  State 

227 

Pa.  St. 

1845—1910 

County  Court  Reports 

37 

Pa.  C.  C. 

1885—1910 

Superior  Court  Reports 

41 

Pa.  Super. 

1885—1910 

District  Reports 

18 

Pa.  Dist.  Ct. 

1892—1910 

Phihppine  Island: 

Reports 

14 

Phil. 

1901—1910 

Porto  Rico: 

Decisiones 

3 

P.  R.  Dec. 

1906—1908 

Federal  Reports 

5 

P.  R.  Fed. 

1906—1910 

Rhode  Island: 

Reports 

30 

R.  L 

1828—1910 

28 
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Supreme  and  District  Courts. 

Vols. 

How  cited. 

Period  covered. 

South  Carolina: 

Law 

Bay 

2 

Bay 

1783—1801 

Brevard 

3 

Brev. 

1793—1816 

Treadway 

2 

Tread. 

1812—1816 

Mill 

2 

Mill 

1817—1818 

Nott  &  M'Cord 

2 

N.  &  M'C. 

1817—1820 

McCord 

4 

1821—1828 

Harper 

1 

Harp. 

1823—1826 

Bailey 

2 

Bail. 

1828—1832 

Hill 

3 

Hill,  S.  C. 

1833—1837 

Riley  Law 

1 

Riley 

1836—1837 

Dudley 

1 

Dud.  S.  C. 

1837—1838 

Rice 

1 

Rice 

1838—1839 

Cheves 

1 

Chev. 

1839—1840 

McMullan 

2 

McMull. 

1840—1842 

Speers 

2 

Speers 

1842—1844 

Strobhart 

4 

Strobh. 

1846—1850 

Richardson 

15 

Rich. 

1844—1868 

Equity 

Desausaure 

4 

Desauss. 

1784—1816 

Harper 

1 

Harp.  Eq. 

1824 

M'Cord 

2 

M'Cord  Eq. 

1825—1827 

Bailey 

1 

Bail.  Eq. 

1830—1831 

Richardson's  Equity  Cases 

1 

Rich.  Eq.  Cas. 

1831  —  1832 

Hill 

2 

HiU,  Eq. 

1833—1837 

Riley 

1 

Riley,  Eq. 

1836—1837 

Dudley 

1 

Dud.  Eq. 

1837—1838 

Rice 

1 

Rice,  Eq. 

1838—1839 

Cheves 

1 

Chev.  Eq. 

1839—1840 

McMullan 

1 

McMull.  Eq. 

1840—1842 

Speers 

1 

Speers  Eq. 

1842—1844 

Strobhart 

4 

Strobh.  Eq. 

1846—1850 

Richardson 

14 

Rich.  Eq. 

1844—1868 

New  Series  South  Carolina  Reports 

84 

S.  C. 

1878—1910 

South  Dakota: 

Reports 

22 

S.  Dak. 

1890—1910 

Tennessee: 

Overton 

2 

Over.  (1— 2Tenn.) 

1791—1817 

Cooke 

1 

Cooke,  Tenn.  (3  Tenn.) 

1811  —  1814 

Haywood 

3 

Hayw.  Tenn.  (4— 6  Tenn.) 

1816—1818 

Peck 

1 

Peck  (7  Tenn.) 

1822—1824 

Martin  &  Yerger 

1 

Mart.  &  Yerg.  (8  Tenn.) 

1825—1828 

Yerger 

10 

Yerg.  (9—18  Tenn.) 

1818—1837 

Meigs 

1 

Meigs  (19  Tenn.) 

1838—1839 

Humphreys 

11 

Humph.  (20—30  Tenn.) 

1839—1851 

Swan 

2 

Swan  (31— 32  Tenn.) 

1851—1853 

Sneed 

5 

Sneed  (33— 37  Tenn.) 

1853—1858 

.   Head 

3 

Head  (38—40  Tenn.) 

1858—1859 

Coldwell 

7 

Cold.  (41-47  Tenn.) 

1860—1870 

Heiskell 

12 

Heisk.  (48—59  Tenn.) 

1870—1874 

Baxter 

9 

Baxt.  (60— 66  Tenn.) 

1872—1878 

Lea 

16 

Lea  (69— 84  Tenn.) 

1878—1886 

Tennessee  vols.  85—121 

Tenn. 

1886—1910 

Texas: 

Dallam 

1 

DaU.  Tex. 

1840—1844 

Supreme  Court  Reports 

102 

Tex. 

1846—1910 

Court  of  Appeals,  Civil  Cases 

4 

Tex.  Civ.  Cas. 

1877—1892 

Civil  Appeals  Reports 
Utah: 
Reports 

50 

Tex.  Civ.  App. 

1892—1910 

35 

Utah 

1850—1910 

Vermont : 

Chipman,  N. 

1 

N.  Chip. 

1789—1791 

Chipman,  D. 

2 

D.  Chip. 

1789—1824 

Tyler 

2 

Tyi. 

1800—1803 

Brayton 

1 

Bray. 

1815—1819 
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Supreme  and  District  Courts. 

Vols. 

How  cited. 

Period  covered. 

Aiken 

2 

Aik. 

1825—1827 

Vermont 

81 

Vt. 

1826—1909 

Virginia : 

Jefferson 

1 

Jeff. 

1730—1772 

Wjrthe's  Chancery 

1 

Wythe 

1788—1799 

Washington 

2 

Wash.  Va. 

1790—1796 

CaU 

6 

Call 

1779—1818 

Hening  &  Mumford 

4 

Hen.  &  M. 

1806—1810 

Mumford 

6 

Mumf. 

1810—1820 

Gilmer 

1 

Gilmer 

1820—1821 

Randolph 

6 

Rand. 

1821—1828 

Leigh 

12 

Leigh 

1829—1842 

Robinson 

2 

Rob.  Va. 

1842—1844 

Gratton 

33 

Grat. 

1844—1880 

Virginia,  vols.  75 — 110 

Va^ 

1881—1910 

Washington : 

Washington  Territory 

3 

Wash.  Ter. 

1854—1888 

Washington 

56 

Wash. 

1889—1910 

West  Virginia: 

Reports 

66 

W.  Va. 

1863—1910 

Wisconsin: 

Pinney 

3 

Finn. 

1839—1852 

Wisconsin 

Tt7 

142 

Wis. 

1852—1910 

Wyoming: 
Reports 

17 

Wyo. 

1870—1910 

3.  Selected  Cases. 
Allen,  Charles:  Telegraph  Cases  decided  in  the  Courts  of  America,  Great  Britain  and  Ire- 
land.   New  York.    1873. 

American  Corporation  Cases.    10  vols.    Chicago.    1872 — 1887. 
American  Decisions  (1754—1869).    100  vols.    San  Francisco.    1878—1888. 
American  Reports  (1868—1887).    60  vols.    Albany.     1871—1888. 

American  State  Reports,   1886—1910.     134  vols,   (current)   San  Francisco.     1888—1910. 
American  Railway  Cases.  With  notes  by  Chaimcey  Smith  and  S.  W.  Bates.  2  vols.  Boston. 
1856—1857. 

American  Railway  Reports.  By  J.  H.  Truman,  J.  A.  MaUory,  H.  A.  Shipman,  W.  W.  Ladd, 
Jr.  and  G.  C.  aemens.    21  vols.    New  York.  1873—1881. 

American  and  Enghsh  Annotated  Cases.    16  vols.  (Current)  Northport,  L.  I.    1904 — 1910. 
American   and  Enghsh   Corporation   Cases.    48  vols.     1883 — 1896;   new   series,    19  vols. 
1896—1906. 

American  and  English  Railway  Cases.  61  vols.  1881 — 1896;  new  series,  56  vols,  (current 
1896—1910. 

Banking  Cases.    5  vols.    1900—1905. 

Lawyers  Reports  Annotated.   70  vols.  1888 — 1906 ;  new  series  (current)  27  vols.  1906—1910. 
McMaster,  J.  S.:  Summary  of  Special  Commercial  Decisions  affecting  the  Banker.  13  vols. 
(current)   1896—1910. 

National  Bank  Cases.  (1864 — 89)  vol.  1,  By  Thompson;  vols.  2  and  3,  By  Browne.  3  vols. 
Albany  and  San  Francisco.     1878 — 98. 

National  Reporter  System.  Reports  of  all  the  current  Decisions  of  the  Supreme,  Circuit 
and  District  Courts  of  the  United  States  and  the  Courts  of  Last  Resort  of  all  the  States  and 
Territories. 

Atlantic  Reporter,  76  vols.    1885—1910.  (Cited:  Atl.) 
Pacific  Reporter,  110  vols.    1884—1910.  (Cited:  Pac.) 
Northeastern  Reporter,  91  vols.    1885—1910.  (Cited:  N.  E.) 
Northwestern  Reporter,  127  vols.    1879—1910.  (Cited:  N.  W.) 
Southeastern  Reporter,  68  vols.     1887—1910.   (Cited;  S.  E.) 
Southwestern  Reporter,  130  vols.    1887—1910.  (Cited:   S.  W.) 
Southern  Reporter    52  vols.    1887—1910.  (CMted:  So.) 
New  York  Supplement,   124  vols.    1888—1910.   (Cited:  N.  Y.  Supp.) 
Supreme  Court  Reporter.  30  vols.    1883—1910.  (Cited:  S.  C.  R.) 
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Federal  Cases,  31  vols.  (1789—1880).    1894—1897.  (Cited:  Fed.  Cas.) 
Federal  Reporter,  180  vols.    1880—1910.  (Cited:  Fed.) 

Ames,  J.  v.:  Cases  on  the  Law  of  Admiralty.    Cambridge,  Mass.  N.  D. 

Ames,  J.  B.:  Selection  of  Cases  on  the  Law  of  Bills  and  Notes  and  other  Negotiable  Paper. 
2  vols.    Bo-iton.    1881. 

Ames,  J.  B.:  Cases  on  the  Law  of  Partnership.    Cambridge,  Mass.    1894. 

Ames,  J.  B.:  Cases  on  the  Law  of  Suretyship.    Cambridge,  Mass.    1896. 

Baldwin,  S.  E.:  Cases  on  Railway  Law.    St.  Paul.    1896. 

Beale,  J.  H.:  Cases  on  the  Law  of  Carriers.    Cambridge,  Mass.    1909. 

Bigelow,  M.  M.:  Reports  of  Life  and  Accident  Insurance  Cases.  5  vols.  New  York.   1874 — 77. 

Burdick,  F.  M.:  Selected  Ca.se8  on  the  Law  of  Partnership.    Boston.    1898. 

Burdick,  F.  M.:  Selected  Cases  on  Sales  of  Personal  Property.    2d.  ed.    Boston.    1901. 

Dean,  M.  B.:  Corporation  Oases.    New  York.    1906. 

Erwin,  F.  A.:  Cases  on  Sales.    New  York.    1898. 

Gllmore.  E.  A.:  Cases  on  Partnership.    St.  Paul.    1909. 

Hecker,  G.  W. :  Law  Reports  of  Cases  argued  and  determined  in  England  and  the  United 
States  on  WaiTanty  on  the  Sale  of  Personal  Property.    Meadville,  Pa.    1874. 

Huf fcut,  Ernst  W. :  Cases  on  the  Law  of  Agency.    3d  ed.  by  F.  D.  Colson.    Boston.    1907. 

Huffcut,  E.  W.:  Negotiable  Instruments  Cases,  Statutes  and  Authorities.   New  York.   1898. 

Keener,  W.  A.:  A  Selection  of  Cases  on  the  Law  of  Contracts.    2  vols.    New  York.    1981. 

Keener,  Wm.  A. :  A  Selection  of  Cases  on  the  Law  of  Private  Corporations.   2  vols.    New 
York.    1899. 

Langdell,  C.  C:  Selection  of  Cases  on  the  Law  of  Contracts.   2d  ed.  2  vols.    Boston.    1879. 

Langdell,  C.  C:  Selection  of  Cases  on  Sales  of  Personal  Property.    Boston.    1872. 

McClain,  Emlin:  Cases  on  the  Law  of  Carriers.    2d.  ed.    Boston.    1896. 

Redlield,  Isaac  F. :  Leading  American  Railway  Cases.    2  vols.    Boston.    1870 — 72. 

Smith,  H.  L.,  and  Moore,  W.  U.    Cases  on  the  Law  of  Bills  and  Notes.    St.  Paul.   1910. 

Tompkins,  L.  J. :  A  Selection  of  Cases  on  the  Law  of  Private  Corporations.  New  York.   1909. 

Wambaugh,  Eugene:  Cases  on  Agency.    Cambridge,  Mass.    1896. 

Wambaugh,  Eugene:  Cases  on  Insurance  (Marine,  Fire  and  Life).   Cambridge,  Mass.    1902. 

Warren,  Edward  H.:  Cases  on  the  Private  Corporations.    Cambridge,  Mass.    1909. 

Wllgus,  H.  L. :  Cases  on  the  General  Principles  of  the  Law  of  Private  Corporations.   2  vols. 
Indianapolis.    1902. 

Wllliston,  Samuel:  Cases  on  the  Law  of  Bankruptcy.    Cambridge,  Mass.    1906. 

Wllliston,  Samuel:  A  Selection  of  Cases  on  Contracts,  2  vols.    2d.  ed.    Boston.    1903. 

Wllliston,  Samuel:  Cases  on  Sales.    2d  ed.    Cambridge,  Mass.    1905. 

Woodruff,  E.  H.:  Cases  on  the  Law  of  Insurance.    New  York.    1900. 

Wyman,  Bruce:   Cases  on  Public   Sirvice  Companies,  Public  Carriers,  etc.    Cambridge, 
Mass,     1909. 

Wyman,  Bruce:  Cases  on  Restraint  of  Trade.    Cambridge,  Mass.    1902. 

E.  Journals. 
Albany  Law  Journal.    70  vols.    Albany,  New  York.    1870—1909. 
American  Law  Record.    15  vols.    Cincinnati,  1872 — 1887. 

American  Law  Register  and  University  of  Pennsylvania  Law  Review,  58  vols,  (current). 
Philadelphia.     1852—1910. 

American  Law  Review.    43  vols,  (current).    Boston  and  St.  Louis.    1866 — 1910. 

Central  Law  Journal.    71  vols,  (current).    St.  Louis.    1874—1910. 

Columbia  Law  Review.    10  vols,  (current).    New  York.    1901—1910. 

Harvard  Law  Review.    23  vols,  (current).    Cambridge,  Mass.    1887—1910. 

Illinois  Law  Review.    5  vols,  (current).    Chicago.    1906—1910. 

Insurance  Law  Journal.    38  vols,  (current).    New  York.    1871 — 1910. 

Internal  Revenue  Record  and  Customs  Journal,    40  vols.    New  York.    1865 — 1894. 

Michigan  Law  Review.    8  vols,  (current).    Ann  Arbor,  Mich.    1902 — 1910. 

New  Jersey  Law  Journal.    33  vols,  (current).    SomerviUe,  N.  J.    1878 — 1910. 

Pacific  Coast  Law  Journal.    12  vols.    San  Francisco.    1878 — 1884. 

Railway  and  Corporation  Law  Journal.    12  vols.    New  York.    1987 — 1892. 
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Virginia  Law  Register.    15  vols,  (current).    Richmond  and  Charlottesville.    1895—1910. 
Washington  Law  Reporter.    38  vols,  (current).    Washington.    1874 — 1910. 
Weekly  Law  Bulletin.    54  vols,  (current).    Cincinnati  and  Norwalk.    1876 — 1910. 
Yale  Law  Journal.    19  vols,  (current).    New  Haven,  Conn.    1892 — 1910. 

F.  Systematic  Views  and  Introductions  of  Law.     Encyclopaedia,  Dictionaries. 

Abbott,  Benj.  Vaughan:  Dictionary  of  Terms  and  Phrases  used  in  American  or  English 
jurisprudence.    2  vols.    Boston.    1879. 

American  and  English  Encyclopaedia  of  Law.  (Cited:  Am.  &  Eng.  Encycl.  of  Law.)  2d  ed. 
32  vols.    Northport,  L.  I.    1896—1905.    Supplements,  5  vols.    1906—1909. 

Anderson,  William  C:  Dictionary  of  Law.    Chicago.    1889. 

Black,  Henry  C:  Dictionary  of  Law;  containing  definitions  of  the  terms  and  phrases  of 
American  and  English  jurisprudence,  ancient  and  modem.    St.  Paul.    1891. 

Bouvler,  J.:   Law  Dictionary.    An  Encyclopedic    Dictionary  of   American  and  English  . 
Law  Terms  and  Phrases.    New   and  enlarged  edition.    By  Francis  Rawle.    2  vols.    Boston. 
1897—1898. 

Bryce,  James:  Studies  in  History  and  Jurisprudence.    New  York.    1901. 

Burrill,  Alexander  M.:  Law  Dictionary  and  Glossary;  containing  full  definitions  of  the 
principal  terms  of  the  common  and  civil  law,  together  with  translations  of  the  various  technical 
phrases  in  different  languages.    2  vols.    New  York.    1850 — 1851. 

Cyclopedia  of  Law  and  Procedure.  (Cited  "Cyc".)  35  vols.  New  York.  1901—1910.  (To 
be  completed  in  about  40  vols.) 

Demarest,  T.  F.  C. :  Studies  in  American  Jurisprudence.    New  York.    1906. 

Dillon,  John  F. :  Laws  and  Jurisprudence  of  England  and  America.    Boston.    1894. 

Encyclopaedia  of  Forms  and  Precedents.    18  vols.    Northport,  L.  I.    1896 — 1904. 

Encyclopaedia  of  Pleading  and  Practice.    23  vols.    Northport,  L.  I.    1895—1902. 

English,  Arthur:  Dictionary  of  Words  and  Phrases  used  in  Ancient  and  Modem  Law. 
Washington.    1899. 

Hughes,  H.  T.:  Datum  Posts  of  Jurisprudence.    Chigaco.    1907. 

Kinney,  J.  K. :  Law  Dictionary  and  Glossary.    Ctiicago.    1893. 

Lawson,  John  D.:  Concordance  of  Words  and  Phrases  construed  in  the  Judicial  Reports 
and  of  Legal  Definitions  contained  therein.    St.  Louis.    1883. 

Lee,  G.  C. :  Historical  Jurisprudence;  an  introduction  to  the  systematic  study  of  the  deve- 
lopment of  law.    New  York.    1900. 

Merrill,  George:  Studies  in  Comparative  Jurisprudence  and  the  Conflict  of  Laws. 
Boston.    1886. 

Peloubet,  S.  S.:  Collection  of  Legal  Maxims  in  Law  and  Equity;  with  English  translations. 
New  York.    1880. 

Rapalje,  Stewart,  and  Lawrence,  Robert  L. :  Dictionary  of  American  and  Enghsh  Law, 
with  definitions  of  the  technical  terms  of  the  Canon  and  Civil  Laws.  2  vols.  Jersey 
City.     1883. 

Robinson,  WiUiam  C:  Elements  of  American  Jurisprudence.    Boston.    1900. 

Shumaker,  Walter  A.  and  Longsdoif,  Geo.  F.:  Cyclopedic  Dictionary  of  Law.  St.Paul.   1901. 

Stimson,  Frederic  J. :  American  Statute  Law.    2  vols.    Boston.    1886 — 92. 

Stimson,  Frederic  J. :  Glossary  of  Technical  Terms,  Phrases  and  Maxims  of  the  Common 
Law.    2d  ed.    Boston.    1910. 

Tayler,  Thomas:  Law  Glossary;  being  a  selection  of  the  Greek,  Latin,  Saxon,  French, 
Norman  and  Italian  sentences,  phrases  and  maxims  found  in  English  and  American  reports,  etc. 
9th  ed.    New  York.    1871. 

Taylor,  Hannis:  The  Science  of  Jurisprudence.    New  York.    1908. 

Winfleld,  Chas.  H.:  Adjudged  Words  and  Phrases.    Jersey  Qty.    1882. 

Words  and  Phrases  Judicially  Defined.    8  vols.    St.  Paul.    1904—1905. 

G.  Jurisdiction  of  Courts. 

Alderson,  W.  A.:  Practical  Treatise  on  the  Law  of  Judicial  Writs  and  Process  in  Civil 
and  Criminal  Cases.    New  York.    1895. 

Bailey,  W.  F.:  Law  of  Jurisdiction,  including  Impeachment  of  Judgments,  LiabUity  for 
Judicial  Acts,  and  Special  Remedies.    2  vols.    Chicago.    1899. 

Brown,  Timothy:  Commentaries  on  the  Jurisdiction  of  Courts.    2d  ed.    Chicago.    1901. 

Carter,  H.  M. :  Jurisdiction  of  Federal  Courts  as  limited  by  the  Citizenship  and  Residence 
of  the  Parties.    Boston.    1899. 
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Field,  G.  W.:  Treatise  on  the  Constitution  and  Jurisdiction  of  the  Courts  of  the  United 
States.    Philadelphia.    1883. 

Foster,  Roger:  Treatise  on  Federal  Practice.   4th  ed.    3  vols.    Chicago.    1909. 

Garland,  A.  H.  and  Ralston,  R.:  Treatise  on  the  Constitution  and  Jurisdiction  of  the  Uni- 
ted States  Courts.    2  vols.    Philadelphia.    1898. 

Holt,  G.  C:  Concurrent  Jurisdiction  of  the  Federal  and  State  Courts.    New  York.    1888. 

Richardson,  W.  A.:  History,  Jurisdiction  and  Practice  of  the  Court  of  Claims  (United 
States).    2d  ed.    Washington.    1885. 

Spear,  S.  T. :  Law  of  the  Federal  Judiciary;  a  treatise  on  the  jurisdiction  of,  and  practice 
and  pleading  in,  the  Federal  Courts.    New  York.    1883. 

Taylor,  H.:  Jurisdiction  and  Procedure  of  the  Supreme  Court  of  the  United  States.  Ro- 
chester, N.  Y.    1905. 

Van  Fleet,  J.  M.:  Law  of  Collateral  Attack  on  Judicial  Proceedings.    Chicago.    1892. 

Wells.  J.  C:  Treatise  on  the  Jurisdiction  of  Courts.    St.  Paul.    1880. 

H.  Contracts. 

Beach,  C.  F.,  Jr.:  Modem  Law  of  Contracts.    2  vols.    IndianapoUs.    1896. 

Bishop,  J.  P.:  Commentaries  on  the  Law  of  Contracts.    Chicago.    1887. 

Clark,  Wm.  L.:  Hand-Book  of  the  Law  of  Contracts.    St.  Paul.    1894. 

Greenhood,  E.:  Doctrine  of  Pubhc  Policy  in  the  Law  of  Contracts.    Chicago.    1886. 

Hammon,  Louis  L. :  General  Principles  of  the  Law  of  Contract.    St.  Paul.    1902. 

Hare,  J.  I.  C. :  Law  of  Contracts.    Boston.    1887. 

Hllllard,  Francis;  Law  of  Contracts.    2  vols.    Philadelphia.    1872. 

Holllngswortb,  S.  S.:  Law  of  Contracts.    Philadelphia.    1896. 

Jones,  Dwight  A. :  Treatise  on  the  Construction  or  Interpretation  of  Commercial  and  Trade 
Contracts.    New  York.    1886. 

Metcalf,  Theron:  Principles  of  the  Law  of  Contracts,  as  appUed  by  Courts  of  Law.  2d  ed. 
by  F.  F.  Heard.    Boston.    1888. 

Page,  W.  H.:  Law  of  Contracts.    3  vols.    Cincinnati.    1905. 

Parsons,  T.:  Law  of  Contracts.    9th  ed.  by  John  M.  Gould.    3  vols.    Boston.    1904. 

Plngrey,  D.  H.:  Extraordinary  Industrial  and  Interstate  Contracts.  Albany,  N.  Y. 
1905. 

Ray,  C.  A. :  Contractual  Limitations.    Rochester,  N.  Y.    1892. 

Story,  Wm.  W. :  Treatise  on  the  Law  of  Contracts.  5th  ed.  By  M.  M.  Bigelow.  2  vols. 
Boston.    1874. 

Street,  T.  A. :  Foundations  of  Legal  Liabihty.    3  vols.    Northport,  N.  Y.    1906. 

Thornton,  W.  W. :  The  Law  Relating  to  Oil  and  Gas.    Cincinnati.    1904. 

Wait,  .1.  C. :  Law  of  Engineering  and  Architectural  Contracts.    New  York.    1907. 

Waterman,  T.  W. :  Treatise  on  the  Law  relating  to  the  Specific  Performance  of  Contracts. 
New  York.    1881. 

Wharton,  Francis:  Commentary  on  the  Law  of  Contracts.    2  vols.    Philadelphia.    1882. 
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I.  ORGANIZATION  OF  THE  JUDICIARY.  —  A.  Courts  of  the  United  States.  — 

Prior  to  the  adoption  of  the  constitution  of  the  United  States  the  thii'teen  original 
States  were  independent  sovereignties.  The  constitution  coming  into  existence  some 
thirteen  years  after  the  colonies  had  acquired  their  independence  provided  for  a 
Federal  judicial  system.  This  constitution  is  one  of  granted,  and,  therefore,  limited, 
powers.  There  exists  in  the  United  States  a  dual  system  of  government,  certain 
powers  being  exercised  by  the  States  as  independent  units;  certain  others  by  the 
Federal  government  exclusively,  and  still  certain  others  in  which  the  Federal  and 
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State  governments  have  concurrent  jurisdiction.  When  the  Federal  government 
was  instituted  it  became  necessary  to  estabhsh  judicial  tribunals  to  protect  the 
rights  and  privileges  of  the  government,  construe  and  enforce  its  laws,  and  also  to 
protect  the  rights  of  aliens  and  non-residents  where  it  was  feared  they  might  be  made 
the  victims  of  local  prejudice.  Accordingly,  the  constitution  of  the  United  States 
provides  that: 

"The  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain 
and  establish.  The  Judges,  both  of  the  supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for  their 
services,  a  compensation,  which  shall  not  be  diminished  during  their  continuance 
in  office. 

The  judicial  power  shall  extend  to  all  cases  in  law  and  equity,  arising  under 
this  constitution,  the  laws  of  the  United  States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority;  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction;  to  contro- 
versies to  which  the  United  States  shall  be  a  party;  to  controversies  between 
two  or  more  States ;  between  a  State  and  citizens  of  another  State ;  between  citizens 
of  different  States,  —  between  citizens  of  the  same  State  claiming  lands  under 
grants  of  different  States,  and  between  a  State,  or  the  citizens  thereof,  and  foreign 
states,  citizens,  or  subjects. 

In  aU  cases  affecting  ambassador?,  other  public  ministers  and  consuls,  and  those 
in  which  a  state  shall  be  party,  the  Supreme  Court  shall  have  original  jurisdiction. 
In  aU  the  other  cases  before  mentioned,  the  Supreme  Court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and  under  such  regula- 
tions as  the  Congress  shall  make. 

Tlie  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury ;  and 
such  trial  shall  be  held  in  the  State  where  the  said  crimes  shall  have  been  commit- 
ted; but  when  not  committed  witliin  any  State,  the  trial  shall  be  at  such  place  or 
places  as  the  Congress  may  by  law  have  directed." 

FEDERAL  COURTS  ESTABLISHED.  —  Pursuant  to  the  authority  con- 
ferred by  the  constitution,  Congress  in  1789  divided  the  United  States  into  districts 
and  estabhshed  in  each  district  a  District  Court  and  a  Circuit  Court,  both  having 
original  jurisdiction.  The  htigation  arising  from  the  common  business  of  life  in- 
cluding cases  at  common  law  and  suits  in  equity  and  cases  in  which  capital  punish- 
ment might  be  infhcted  was  conferred  upon  the  Circuit  Court,  and  to  this  Court 
was  also  given  the  appellate  jurisdiction  of  many  of  the  subjects  of  which  the  Dis- 
trict Court  had  original  jurisdiction.  The  District  Court  by  this  statute  was  given 
jurisdiction  over  cases  of  a  pecuUar  or  special  character,  such,  for  instance,  as  ad- 
miralty and  bankruptcy  cases,  suits  for  penalties  and  criminal  cases  not  punishable 
with  death.  A  district  judge  was  appointed  for  each  district  who  was  authorized 
to  hold  both  the  District  and  the  Circuit  Court.  The  number  of  circuits  was  equal 
to  the  number  of  judges  of  the  Supreme  Court,  and  during  the  recess  of  that  Court 
each  Supreme  Court  justice  went  to  his  circuit.  Many  cases  arising  in  the  District 
Court  were  heard  on  appeal  by  the  Circuit  Court.  In  1869  an  additional  judge 
was  provided  for  each  circuit  known  as  the  circuit  judge,  and  he  was  allowed  to  hold 
the  Circuit  Court  in  any  district  in  his  circuit.  In  1891  the  appellate  jurisdiction 
of  the  Circuit  Court  was  abolished  and  an  additional  circuit  judge  was  appointed 
for  each  circuit.  A  Circuit  Court  of  Appeals  was  constituted  for  each  circuit 
composed  of  the  circuit  judges  and  a  district  judge  when  necessary  to  make  a 
fuU  court. 

B.  State  Courts.  When  it  is  remembered  that  the  Federal  courts  exercise  a 
limited  jurisdiction  dependent  either  upon  the  subject  matter  of  the  controversy 
or  the  citizenship  of  the  parties,  it  will  be  sufficient  to  say  that  jurisdiction  to  hear 
and  determine  the  controversies  that  arise  in  the  ordinary  business  of  hfe  is  vested 
in  the  State  Courts.  As  before  the  adoption  of  the  Federal  constitution,  all  juris- 
diction was  vested  in  these  courts,  they  stiO  retain  it,  except  in  so  far  as  the  Federal 
constitution  has  conferred  it  upon  the  Federal  courts,  either  exclusively  or  acting 
concurrently  with  the  State  courts.  At  the  time  when  the  constitution  was  adop- 
ted, the  courts  throughout  the  various  States,  exercised  the  common  law  and  equity 
jurisdiction  then  exercised  by  similar  courts  in  England,  and  they  continue  to  exer- 
cise such  jurisdiction  now,  to  the  same  extent  as  then,  except  of  course  where  such 
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jurisdiction,  in  the  cases  specified,  is  placed  in  the  Federal  courts.  In  some  States 
there  are  separate  courts  of  common  law  jurisdiction,  and  others  exercising  equity 
powers,  but,  quite  generally,  the  reformed  code  of  procedure  has  been  adopted 
in  which  the  same  tribunal  exercises  both  common  law  and  equity  jurisdiction 
and  grants  such  relief  as  the  evidence  may  warrant.  In  such  States,  while  the  rules 
that  formerly  prevailed  in  common  law  and  equity  pleading  are  abolished,  and  the 
plaintiff  is  required  to  state  the  facts  constituting  his  cause  of  action  in  plain  and 
concise  language,  yet  from  the  very  nature  of  things,  many  of  the  principles  recog- 
nized when  equity  was  administered  by  a  separate  court  are  still  recognized 
and  adopted.  At  common  law  actions  the  parties  are  entitled  to  a  trial  by  jury. 
While  a  jury  may  be  allowed  by  the  court  in  an  equity  case,  its  verdict  is  not  bind- 
ing on  the  court,  but  simply  advisory.  Where  the  same  court  has  both  common  law 
and  equity  jurisdiction,  it  may,  in  the  same  case,  grant  both  common  law  and 
equitable  relief.  Thus,  under  the  reformed  procedure,  a  suit  may  be  entertained 
to  reform  an  instrument,  because  it  does  not  correctly  state  the  contract  agreed 
upon  and  then  to  enforce  it  by  a  judgment  for  a  sum  of  money  or  otherwise.  It 
is  not,  however,  to  be  understood  where  the  same  tribunal  possei^ses  equity  and 
common  law  jurisdiction  that  the  rules  of  evidence  are  changed,  but  simply  that 
the  court  may  grant  the  relief  that  formerly  could  be  given  only  by  the  court  of  equity 
and  the  court  of  common  law  acting  separately. 

Each  State  may  adopt  any  system  of  courts  that  it  may  decide  upon,  so  long 
as  the  rights  guaranteed  by  the  constitution  of  the  United  States  are  not  infringed. 
Therefore,  while  there  is  a  general  similarity  in  the  different  State  systems,  of  trial 
and  appellate  courts,  there  is  not  complete  uniformity.  In  some  States,  matters 
relating  to  the  probate  of  wills,  the  care  and  disposition  of  the  property  of  minors 
and  absent  persons  are  entrusted  to  a  separate  tribunal  having  jurisdiction  over 
such  matters  exclusively,  while  in  other  States,  courts  of  general  jurisdiction  have 
control  also  of  probate  and  similar  proceedings.  The  right  of  appeal  is  universally 
recognized  and  every  State  has  its  appellate  court,  and  in  some  States  intermediate 
appellate  courts  are  provided  for  the  purpose  of  expediting  litigation.  A  non-resi- 
dent or  alien  may  resort  to  the  State  courts  for  the  enforcement  of  his  right  in  all 
cases  where  a  resident  may.  Personal  service  must  be  had  upon  the  defendant  to 
authorize  the  court  to  give  judgment  against  him,  except  where  the  controversy 
relates  to  an  interest  in  land  or  to  the  status  of  a  person  or  where  the  court  by  attach- 
ment or  simOar  process  has  the  actual  custody  of  the  property.  In  the  cases  last 
mentioned,  the  service  may  be  made  by  publication  in  some  newspaper  when  the 
defendant  cannot  be  found,  or  is  absent  from  the  jurisdiction,  but  the  judgment 
can  go  no  further  than  to  affect  the  subject  or  the  status  of  the  person.  When 
there  is  no  personal  service  the  judgment  cannot  be  for  any  money  in  excess  of 
that  over  which  the  court  has  control.  This  is  true  likewise  of  the  Federal  courts, 
as  a  defendant  cannot  be  deprived  of  his  property  witliout  personal  service  upon 
him,  except  in  those  cases  where  the  proceeding  is  one  in  rem  or  similar  to  one 
in  rem. 

II.  JURISDICTION  OF  THE  FEDERAL  COURTS.  —  A.  Supreme  Court  of 
the  United  States.  —  The  Supreme  Court  of  the  United  States  has  both  original 
and  appellate  jurisdiction.  It  has  original  jurisdiction,  both  legal  and  equitable, 
in  all  cases  affecting  ambassadors,  other  public  ministers,  and  consuls.  It  also 
has  original  jurisdiction  in  all  cases  in  which  a  State  is  a  party,  except  where 
a  citizen  of  that  State  is  a  party,  and  in  suits  of  this  character  it  adopts  the 
equity  practice.  A  bill  in  equity  cannot  be  maintained  by  a  State  to  enforce  a 
right  which  is  purely  political.  The  practice  in  ail  suits  against  a  State  is  extremely 
liberal.  A  State  cannot  maintain  a  suit  to  collect  a  judgment  for  penalties  secured 
in  the  State  court  against  a  foreign  coi^poration.  A  State  is  not  to  be  deemed  a 
party  to  a  suit  because  it  is  a  stockholder  in  a  corporation  either  acting  as 
plaintiff  or  defendant.  While  the  Supreme  Court  has  adopted  some  rules  of  prac- 
tice, yet  its  practice  as  a  court  of  original  jurisdiction  is  modeled  after  that  for- 
merly prevailing  in  the  Court  of  Chancery  and  of  the  King's  Bench  in  England. 
One  State  may  file  a  bill  against  another  State  to  settle  and  establish  a  disputed 
boundary  line. 

B.  Circuit  Courts.  —  The  original  jurisdiction  of  the  Circuit  Court  of  the  United 
States  as  defined  by  the  Revised  Statutes,  and  as  existing  at  this  writing,  (sec.  629) 
is  as  foUows: 
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First.  Of  all  suits  of  a  civil  nature  at  common  law  or  in  equity,  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  the  sums  or  value  of  two  thousand i) 
dollars,  and  an  ahen  is  a  party,  or  the  suit  is  between  a  citizen  of  the  State  where 
it  is  brought  and  a  citizen  of  another  State :  Provided,  Tliat  no  Circuit  Court  shall 
have  cognizance  of  any  suit  to  recover  the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  Court  to  recover  the  said  contents  if  no  assignment  had  been  made,  except 
in  cases  of  foreign  bills  of  exchange. 

Second.  Of  all  suits  in  equity,  where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  five  hundred  dollars,  and  the  United  States  are  peti- 
tioners. 

Third.  Of  all  suits  at  common  law  where  the  United  States,  or  any  officer 
thereof  suing  under  the  authority  of  any  act  of  Congress,  are  plaintiffs. 

Fourth.  Of  all  suits  at  law  or  in  equity,  arising  under  any  act  providing  for 
revenue  from  imports  or  tonnage,  except  civil  causes  of  admiralty  and  maritime 
jurisdiction,  and  seizures  on  land  or  on  waters  not  within  admiralty  and  maritime 
jurisdiction,  and  except  suits  for  penalties  and  forfeitures;  of  all  causes  arising  under 
any  law  providing  internal  revenue,  and  of  aU  causes  arising  under  the  postal  laws. 

Fifth.  Of  all  suits  and  proceedings  for  the  enforcement  of  any  penalties  pro- 
vided by  laws  regulating  the  carriage  of  passengers  in  merchant  vessels. 

Sixth.  Of  all  proceedings  for  the  condemnation  of  property  taken  as  prize, 
in  pursuance  of  section  fifty-three  hundred  and  eight,  title  "Insurrection." 

Seventh.    Of  all  suits  arising  under  any  law  relating  to  the  slave-trade. 

Eighth.  Of  all  suits  by  the  assignee  of  any  debenture  for  drawback  of  duties, 
issued  under  any  law  for  the  collection  of  duties  against  the  person  to  whom  such 
debenture  was  originally  granted,  or  against  any  indorser  thereof,  to  recover  the 
amount  of  such  debenture. 

Ninth.  Of  all  suits  at  law  or  in  equity  arising  under  the  patent  or  copyright 
laws  of  the  United   States. 

Tenth.  Of  all  suits  by  or  against  any  banking  association  estabUshed  in  the 
district  for  which  the  Court  is  held,  under  any  law  providing  for  national  banking 
associations. 

Eleventh.  Of  all  suits  brought  by,  (or  against)  any  banking  association  estab- 
lished in  the  district  for  which  the  Court  is  held,  under  the  provisions  of  title  "The 
National  Banks,"  to  enjoin  the  Comptroller  of  the  Currency,  or  any  receiver  acting 
under  his  direction,  as  provided  by  said  title. 

Twelfth.  Of  aU  suits  brought  by  any  person  to  recover  damages  for  any  in- 
jury to  his  person  or  property  on  account  of  any  act  done  by  him,  under  any  law 
of  the  United  States  for  the  protection  or  collection  of  any  of  the  revenues  thereof, 
or  to  enforce  the  right  of  citizens  of  the  United  States  to  vote  in  the  several  States. 

Thirteenth.  Of  aU  suits  to  recover  possession  of  any  office,  except  that  of  elec- 
tor of  President  or  Vice-President,  Representative  or  Delegate  in  Congress,  or 
member  of  a  State  legislature,  authorized  by  law  to  be  brought,  wherein  it  appears 
that  the  sole  question  touching  the  title  to  such  office  arises  out  of  the  denial  of 
the  right  to  vote  to  any  citizen  offering  to  vote,  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude:  Provided,  That  such  jurisdiction  shall  extend  only 
so  far  as  to  determine  the  rights  of  the  parties  to  such  office  by  reason  of  the  denial 
of  the  right  guaranteed  by  the  Constitution  of  the  United  States,  and  secured  by 
any  law  to  enforce  the  right  of  citizens  of  the  United  States  to  vote  in  all  the  States. 

Fourteenth.  Of  all  proceedings  by  the  writ  of  quo  warranto,  prosecuted  by 
any  district  attorney,  for  the  removal  from  office  of  any  person  holdiug  office,  ex- 
cept as  a  member  of  Congress  or  of  a  State  legislature,  contrarj'  to  the  provisions 
of  the  third  section  of  the  fourteenth  article  of  amendment  of  the  Constitution  of 
the  United  States. 

Fifteenth.  Of  aU  suits  to  recover  pecuniary  forfeitures  under  any  act  to  en- 
force the  right  of  citizens  of  the  United  States  to  vote  in  the  several  States. 

Sixteenth.  Of  all  suits  authorized  by  law  to  be  brought  by  any  person  to 
redress  the  deprivation,   under  color  of  any  law,  statute,  ordinance,   regulation, 

1)  The  Eunount  required  to  give  juris-  dollars.  After  January  1,  1912.  the  amount 
diction  has  been  raised  from  time  to  time  so  will  be  three  thousand  dollars.  See  section  D. 
that  it  is  at  the  present  writing  two  thousand      subdivision  1,  following. 
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custom,  or  usage  of  any  State,  of  any  right,  privilege,  or  immunity,  secured  by  the 
Constitution  of  the  United  States,  or  of  any  right  secured  by  any  law  providing 
for  equal  rights  of  citizens  of  the  United  States,  or  of  all  persons  within  the  juris- 
diction of  tlie  United  States. 

Seventeenth.  Of  all  suits  authorized  by  law  to  be  brought  by  any  person  on 
account  of  any  injury  to  his  person  or  property,  or  of  the  deprivation  of  any  right 
or  privilege  of  a  citizen  of  the  United  States,  by  any  act  done  in  furtherance  of  any 
conspiracy  mentioned  in  section  nineteen  hundred  and  eighty,  title  "Civil  Rights." 

Eighteenth.  Of  all  suits  authorized  by  law  to  be  brought  against  any  person 
who,  having  knowledge  that  any  of  the  wrongs  mentioned  in  section  nineteen  hun- 
dred and  eighty,  are  about  to  be  done,  and,  having  power  to  prevent  or  aid  in  pre- 
venting the  same,  neglects  or  refuses  so  to  do,  to  recover  damages  for  any  such 
wrongful  act. 

Nineteenth.  Of  all  suits  and  proceedings  aiising  under  section  fifty-three 
hundred  and  forty-four,  title  "CVimes,"  for  the  punishment  of  officers  and  o^^^lers 
of  vessels,  through  whose  negligence  or  misconduct  the  life  of  any  person  is  de- 
stroyed. 

Twentieth.  Exclusive  cognizance  of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States,  except  where  it  is  or  may  be  otherwise  provided 
by  law,  and  concurrent  jurisdiction  with  the  District  Courts  of  crimes  and  offenses 
cognizable  therein  i). 

C.  District  Courts.  —  The  jurisdiction  conferred  upon  the  District  Courts  of 
the  United  States  is  as  follows: 

First.  Of  all  crimes  and  offenses  cognizable  under  the  authority  of  the  United 
States,  committed  within  their  respective  districts,  or  upon  the  high  seas,  the  punish- 
ment of  which  is  not  capital,  except  in  the  cases  mentioned  in  section  fifty-four 
hundred  and  twelve,  title,  "CVimes." 

Second.  Of  all  cases  arising  under  any  act  for  the  punishment  of  piracy,  when 
no  Circuit  Court  is  held  in  the  district  of  such  Court. 

Third.  Of  all  suits  for  penalties  and  forfeitures  incurred  under  any  law  of  the 
United  States. 

Fourth.  Of  all  suits  at  common  law  brought  by  the  United  States,  or  by  any 
officer  thereof,  authorized  by  law  to  sue. 

Fifth.  Of  all  suits  in  equity  to  enforce  the  lien  of  the  United  States  upon 
any  real  estate  for  any  internal-revenue  tax,  or  to  subject  to  the  payment  of  any 
such  tax  any  real  estate  owned  by  the  delinquent,  or  in  which  he  has  any  right,  title, 
or  interest. 

Sixth.  Of  all  suits  for  the  recovery  of  any  forfeiture  or  damages  under  section 
thirty-four  hundred  and  ninety,  title  "Debts  due  by  or  to  the  United  States,"  and 
such  suits  may  be  tried  and  determined  by  any  District  Court  within  whose  juris- 
dictional limits  the  defendant  may  be  found. 

Seventh.  Of  all  causes  of  action  arising  under  the  postal  laws  of  the  United 
States. 

Eighth.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction;  saving 
to  suitors  in  all  cases  the  right  of  a  common  law  remedy,  where  the  common  law  is 
competent  to  give  it ;  and  of  all  seizures  on  land  and  on  waters  not  withui  admiralty 
and  maritime  jurisdiction.  And  such  jurisdiction  shall  be  exclusive,  except  m  the 
particular  cases  where  jurisdiction  of  such  causes  and  seizures  is  given  to  the  Circuit 
Courts.  (And  shall  have  original  and  exclusive  cognizance  of  all  prizes  brought 
into  the  United  States,  except  as  provided  in  paragraph  six  of  section  six  hundred 
and  twenty-nine.) 

Ninth.  Of  all  proceedings  for  the  condemnation  of  property  taken  as  prize, 
in  pursuance  of  section  fifty-three  hundred  and  (seventy-six,)  (eight,)  title  "In- 
surrection." 

Tenth.  Of  all  suits  by  the  assignee  of  any  debenture  for  drawback  of  duties, 
issued  under  any  law  for  the  collection  of  duties,  against  the  person  to  whom  such 
debenture  was  originally  granted,  or  against  any  indorser  thereof,  to  recover  the 
amount  of  such  debenture. 


1)  The  jurisdiction  of  the  Circuit  Court  out  in  section  D,  following.  After  January  1, 
as  given  above,  will,  after  January  1,  1912  be  1912  the  Circuit  Court  will  be  abolished  as  a 
merged  in   that  of  the  District  Court  as  set      separate  court. 
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Eleventh.  Of  all  suits  authorized  by  law  to  be  brought  by  any  person  for  the 
recovery  of  damages  on  account  of  any  injury  to  his  person  or  property,  or  of  the 
deprivation  of  any  right  or  privilege  of  a  citizen  of  the  United  States  by  any  act 
done  in  furtherance  of  any  conspiracy  mentioned  in  section  nineteen  hundred  and 
eighty-five,  title,   "Civil-Rights." 

Twelfth.  Of  all  suits  at  law  or  in  equity  authorized  by  law  to  be  brought  by 
any  person  to  redress  the  deprivation,  under  color  of  any  law,  ordinance,  regulation, 
custom,  or  usage  of  any  State,  of  any  right,  privilege,  or  immunity  secured  by  the 
constitution  of  the  United  States,  or  of  any  right  secured  by  any  law  of  the  United 
States  to  persons  within  the  jurisdiction  thereof. 

Thirteenth.  Of  aU  suits  to  recover  possession  of  any  office,  except  that  of 
elector  of  President  or  Vice-President,  Representative  or  Delegate  in  Congress, 
or  member  of  a  State  legislature,  authorized  by  law  to  be  brought,  wherein  it  ap- 
pears that  the  sole  question  touching  the  title  to  such  office  arises  out  of  the  denial 
of  the  right  to  vote  to  any  citizen  offering  to  vote,  on  account  of  race,  color,  or 
previous  condition  of  servitude :  Provided,  That  such  jurisdiction  shall  extend  only 
so  far  as  to  determine  the  rights  of  the  parties  to  such  office  by  reason  of  the  denial 
of  the  right  guaranteed  by  the  constitution  of  the  United  States,  and  secured  by  any 
law,  to  enforce  the  right  of  citizens  of  tlie  United  States  to  vote  in  all  the  States. 

Fourteenth.  Of  all  proceeding  by  the  writ  of  quo  warranto,  prosecuted  by  any 
district  attorney,  for  the  removal  from  office  of  any  person  holding  office,  except 
as  a  member  of  Congress,  or  of  a  State  legislature,  contrary  to  the  provisions  of  the 
third  section  of  the  fourteenth  article  of  amendment  of  the  Constitution  of  the 
United  States. 

Fifteenth.  Of  all  suits  by  or  against  any  association  established  under  any 
law  providing  for  national  banking  associations  within  the  district  for  which  the 
Court  is  held. 

Sixteenth.  Of  all  suits  brought  by  any  alien  for  a  tort  "only"  in  violation 
of  the  law  of  nations,  or  of  a  treaty  of  the  United  States. 

Seventeenth.  Of  all  suits  against  consuls  or  vice-consuls,  except  for  offenses 
above  the  description  aforesaid. 

Eighteenth.  The  District  Courts  are  constituted  courts  of  bankruptcy  and 
shall  have  in  their  respective  districts  original  jurisdiction  in  a41  matters  and  pro- 
ceedings in  bankruptcy  1). 

D.  Jurisdiction  of  District  Courts  under  the  Judiciary  Act  of  1911.  —  By  an 
act  of  Congress  approved  March  30,  1911,  and  taking  effect  on  January  1,  1912, 
the  laws  of  the  United  States  relative  to  the  judiciary  were  codified,  revised,  and 
amended.  When  this  act  becomes  effective,  the  Circuit  Courts  will  be  abolished 
and  the  jurisdiction  formerly  exercised  by  these  Courts  will  be  merged  in  that  of 
the  District  Courts.  Under  this  act  the  District  Courts  of  the  United  States  will 
have  the  following  original  jurisdiction : 

First.  Of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  brought  by 
the  United  States,  or  by  any  officer  thereof  authorized  by  law  to  sue,  or  between 
citizens  of  the  same  State  claiming  lands  under  grants  from  different  States;  or, 
where  the  matter  in  controversy  exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  of  three  thousand  dollars,  and  a)  arises  under  the  constitution  or  laws  of 
the  United  States,  or  treaties  made,  or  which  shall  be  made,  under  their  authority, 
or  b)  is  between  citizens  of  different  States,  or  c)  is  between  citizens  of  a  State  and 
foreign  states,  citizens,  or  subjects.  No  District  Court  shall  have  cognizance  of  any 
suit  (except  upon  foreign  bills  of  exchange)  to  recover  upon  any  promissory  note  or 
other  chose  in  action  in  favor  of  any  assignee,  or  of  any  subsequent  holder  if  such 
instrument  be  payable  to  bearer  and  be  not  made  by  any  corporation,  unless  such 
suit  might  have  been  prosecuted  in  such  Court  to  recover  upon  said  note  or  other 
chose  in  action  if  no  assigment  had  been  made:  Provided,  however,  that  the  fore- 
going provisions  as  to  the  sum  or  value  of  the  matter  in  controversy  shall  not  be 
construed  to  apply  to  any  of  the  cases  mentioned  in  the  succeeding  paragraphs  of 
this  section. 

Second.  Of  all  crimes  and  offenses  cognizable  under  the  authority  of  the  Uni- 
ted States. 


1)  The  jurisdiction  of  the  District  Court,      will,  after  January  1.   1912  be,  as  set  out  in 
owing   to   the  abolition  of  the  Circuit  Court,      the  following  section  D. 
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Third.  Of  all  civil  causes  of  admiralty  and  maritime  juridiction,  saving  to  suitors 
in  all  cases  the  right  of  a  common  law  remedy  where  the  common  law  is  competent 
to  give  it ;  of  all  seizures  on  land  or  waters  not  within  admiralty  and  maritime  juris- 
diction; of  all  prizes  brought  into  the  United  States;  and  of  all  proceedings  for  the 
condemnation  of  property  taken  as  prize. 

Fourtli.    Of  all  suits  arising  under  any  law  relating  to  the  slave  trade. 

Fifth.  Of  all  cases  arising  under  any  law  providing  for  internal  revenue,  or  from 
revenue  from  imports  or  tonnage,  except  those  cases  arising  under  any  law  providing 
revenue  from  imports,  jurisdiction  of  which  has  been  conferred  upon  the  Court  of 
Customs  Appeals. 

Sixth.    Of  all  cases  arising  under  the  postal  laws. 

Seventh.  Of  all  suits  at  law  or  in  equity  arising  under  the  patent,  the  copyright, 
and  the  trade- mark  laws. 

Eighth.  Of  all  suits  and  proceedings  arising  under  any  law  regulating  commerce, 
except  those  suits  and  prceedings  exclusive  jurisdiction  of  which  has  been  conferred 
upon  the  Commerce  Court. 

Ninth.  Of  all  suits  and  proceedings  for  the  enforcement  of  penalties  and  for- 
feitures incurred  under  any  law  of  the  United  States., 

Tenth.  Of  all  suits  by  the  assignee  of  any  debenture  for  drawback  of  duties 
issued  under  any  law  for  the  collection  of  duties,  against  the  person  to  whom  such 
debenture  was  originally  granted,  or  against  any  indorser  thereof,  to  recover  the  amount 
of  such  debenture. 

Eleventh.  Of  all  suits  brought  by  an3'-  person  to  recover  damages  for  any  injury 
to  his  person  or  property  on  account  of  any  act  done  by  him,  under  any  law  of  the 
United  States,  for  the  protection  or  collection  of  any  of  the  revenues  thereof,  or  to 
enforce  the  right  of  citizens  of  the  United  States  to  vote  in  the  several  States. 

Twelfth.  Of  all  suits  authorized  by  law  to  be  brought  by  any  person  for  the 
recovery  of  damages  on  account  of  any  injury  to  his  person  or  property,  or  of  the 
deprivation  of  any  right  or  privilege  of  a  citizen  of  the  United  States,  by  any  act  done 
in  furtherance  of  any  conspiracy  mentioned  in  section  nineteen  hundred  and  eighty, 
Revised  Statutes. 

Thirteenth.  Of  all  suits  authorized  by  law  to  be  brought  against  any  person 
who,  havmg  knowledge  that  any  of  the  wrongs  mentioned  in  section  nineteen  hundred 
and  eighty.  Revised  Statutes,  are  about  to  be  done,  and,  having  power  to  prevent 
or  aid  in  preventing  the  same,  neglects  or  refuses  so  to  do,  to  recover  damages  for 
any  such  wrongful  act. 

Fourteenth.  Of  all  suits  at  law  or  in  equity  authorized  by  law  to  be  brought 
by  any  person  to  redress  the  deprivation,  under  color  of  any  law,  statute,  ordinance, 
regulation,  custom,  or  usage,  of  any  State,  of  any  right,  privilege,  or  immunity, 
secured  by  the  constitution  of  the  United  States,  or  of  any  right  secured  by  any  law 
of  the  United  States  providing  for  equal  rights  of  citizens  of  the  United  States,  or 
of  all  persons  within  the  jurisdiction  of  the  United  States. 

Fifteenth.  Of  all  suits  to  recover  possession  of  any  office,  except  that  of  elector 
of  President  or  Vice  President,  Representative  in  or  Delegate  to  Congress,  or  member 
of  a  State  legislature,  authorized  by  law  to  be  brought,  wherein  it  appears  that  the 
sole  question  touching  the  title  to  such  office  arises  out  of  the  denial  of  the  right  to 
vote  to  any  citizen  offering  to  vote,  on  account  of  race,  color,  or  previous  condition 
of  servitude :  Provided,  that  such  jurisdiction  shall  extend  only  so  far  as  to  determine 
the  rights  of  the  parties  to  such  office  by  reason  of  the  denial  of  the  right  guaranteed 
by  the  constitution  of  the  United  States,  and  secured  by  any  law,  to  enforce  the  right 
of  citizens  of  the  United  States  to  vote  in  all  the  States. 

Sixteenth.  Of  all  cases  commenced  by  the  United  States,  or  by  direction  of 
any  officer  thereof,  against  any  national  banking  association,'  and  cases  for  winding 
up  the  affairs  of  any  such  bank ;  and  of  all  suits  brought  by  any  banking  associations 
established  in  the  district  for  which  the  Court  is  held,  under  the  provisions  of  title 
"National  Banks"  Revised  Statutes,  to  enjoin  the  Cbmptroller  of  the  Currency,  or 
any  receiver  acting  under  his  direction,  as  provided  by  said  title.  And  all  national 
banking  associations  established  under  the  laws  of  the  United  States  shall,  for  the 
purposes  of  all  other  actions  by  or  against  them,  real,  personal,  or  mixed,  and  all  suits 
in  equity,  be  deemed  citizens  of  the  States  in  whicli  they  are  respectively  located. 

Seventeenth.  Of  all  suits  brought  by  any  alien  for  a  tort  only,  in  violation  of 
the  laws  of  nations  or  of  a  treaty  of  the  United  States. 
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Eighteenth.    Of  all  suits  against  consuls  and  vice  consuls. 

Nineteenth.    Of  all  matters  and  proceedings  in  bankruptcy. 

Twentieth.  Concurrent  with  the  Court  of  Claims,  of  all  claims  not  exceeding 
ten  thousand  dollars  founded  upon  the  constitution  of  the  United  States,  or  any  law 
of  Congress,  or  upon  any  regulation  of  an  executive  department,  or  upon  any  contract 
express  or  implied,  with  the  government  of  the  United  States,  or  for  damages,  liqui- 
date<l  or  unliquidated,  in  cases  not  sounding  in  tort,  in  respect  to  which  claims  the  party 
would  be  entitled  to  redress  against  the  United  States,  either  in  a  court  of  law,  equity, 
or  admiralty,  if  the  United  States  were  suable,  and  of  all  set-offs,  counterclaims, 
claims  for  damages,  whether  liquidated  or  unliquidated,  or  other  demands  whatso- 
ever on  the  part  of  the  government  of  the  United  States  against  any  claimant  against 
the  government  in  said  Court;  Provided,  however,  that  nothing  in  this  paragraph 
shall  be  construed  as  giving  to  either  the  District  Courts  or  the  Court  of  Claims  juris- 
diction to  hear  and  determine  claims  growing  out  of  the  late  Civil  War,  and  commonly 
known  as  "war  claims"  or  to  hear  and  determine  other  claims  which  had  been  re- 
jected or  reported  on  adversely  prior  to  the  third  day  of  March,  eighteen  hundred 
and  eighty-seven,  by  any  court,  department,  or  commission  authorized  to  hear  and 
determine  the  same,  or  to  hear  and  determine  claims  for  pensions;  or  as  giving  to 
the  District  Courts  jurisdiction  of  cases  brought  to  recover  fees,  salary,  or  compensa- 
tion for  official  services  of  officers  of  the  United  States  or  brought  for  such  purpose 
by  persons  claiming  as  such  officers  or  as  assignees  or  legal  representatives  thereof; 
but  no  suit  pendmg  on  the  twenty-seventh  day  of  June,  eighteen  hundred  and  ninety- 
eight,  shall  abate  or  be  affected  by  this  provision:  And  provided  further,  that  no 
suit  against  the  government  of  the  United  States  shall  be  allowed  under  this  paragraph 
unless  the  same  shall  have  been  brought  within  six  years  after  the  right  accrued  for 
which  the  claim  is  made:  Provided,  that  the  claims  of  married  women,  first  accrued 
during  marriage,  of  persons  under  the  age  of  twenty-one  years,  first  accrued  during 
minority,  and  of  idiots,  lunatics,  insane  persons,  and  persons  beyond  the  seas  at 
the  time  the  claim  accrued,  entitled  to  the  claim,  shall  not  be  barred  if  the  suit  be 
brought  witliin  three  years  after  the  disability  has  ceased;  but  no  other  disability 
than  those  enumerated  shall  prevent  any  claim  from  being  barred,  nor  shall  any  of 
the  said  disabilities  operate  cumulatively.  All  suits  brought  and  tried  under  the 
provisions  of  this  paragraph  shall  be  tried  by  the  Court  without  a  jury. 

Twenty-first.  Of  proceedings  in  equity,  by  writ  of  injunction,  to  restrain  vio- 
lations of  the  provisions  of  laws  of  the  United  States  to  prevent  the  unlawful  inclosure 
of  public  lands;  and  it  shall  be  sufficient  to  give  the  Court  jurisdiction  if  service  of 
original  process  be  had  in  any  civil  proceeding  on  any  agent  or  employee  having 
charge  or  control  of  the  inclosure. 

Twenty-second.  Of  all  suits  and  proceedings  arising  under  any  law  regulating 
the  immigration  of  aliens,  or  under  the  contract  labor  laws. 

Twenty-thkd .  Of  all  suits  and  proceedings  arising  under  any  laws  to  protect 
trade  and  commerce  against  restraints  and  monopolies. 

Twenty-fourth.  Of  all  actions,  suits,  or  proceedings  involving  the  right  of  any 
person,  in  whole  or  in  part  of  Indian  blood  or  descent,  to  any  allotment  of  land  under 
anj^  law  or  treaty. 

Twenty-fifth.  Of  suits  in  equity  brought  by  any  tenant  in  common  or  joint 
tenant  for  the  partition  of  lands  in  cases  where  the  United  States  is  one  of  such  tenanta 
in  common  or  joint  tenants,  such  suits  to  be  brought  in  the  district  in  which  such 
land  is  situate. 

These  courts  also  have  appellate  jurisdiction  of  the  judgments  and  orders  of 
the  United  States  commissioners  arising  under  the  Chinese  exclusion  laws. 

E.  Federal  Jurisdiction  is  based  upon  Character  of  Parties  or  Character  of  the 
Suit.  —  It  should  be  borne  always  in  mind  that  the  Federal  courts  do  not  possess 
a  general  jurisdiction  of  controversies  between  persons,  but  their  jurisdiction  is 
founded  whoUy  on  the  character  of  the  parties  or  the  nature  of  the  controversy. 
Where  jurisdiction  is  based  upon  the  character  of  the  parties,  the  nature  of  the  case 
is  immaterial,  and  like^vise  where  tlie  jurisdiction  is  founded  on  the  nature  of  the  con- 
troversy the  character  of  the  parties  need  not  be  considered. 

The  word  suit  is  a  comprehensive  one  and  applies  to  any  proceeding  In  a  court 

of  justice  m  which  an  Individual  seeks  a  remedy  given  by  the  law.   Wliile  the  modes 

of  proceeding  may  vary,  yet  where  it  is  sought  to  enforce  a  right  in  a  court  of  justice, 

the  proceeding  is  a  suit.   The  words  "at  common  law  or  In  equity"  embrace  all  suits 
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in  which  legal  rights  are  to  be  ascertained  and  determined  in  contradistinction  to 
those  in  which  equitable  rights  alone  are  recognized  and  equitable  remedies  adminis- 
tered, and  to  admiralty  proceedings.  They  do  not  mean  merely  suits  which  the  com- 
mon law  recognized  among  its  old  and  settled  proceedings.  Proceedings  to  condemn 
property  for  a  public  use  under  the  power  of  eminent  domain  are  civil  suits  at  common 
law  within  the  meaning  of  this  term,  but  proceedings  to  establish  a  will  are  not  in- 
cluded by  it,  nor  do  proceedings  in  mandamus  come  under  the  scope  of  a  suit  at  com- 
mon law  or  in  equity. 

Under  the  provision  authorizing  suits  to  be  brought  under  tlic  laws  of  the  United 
States,  suits  under  the  patent  laws,  copyright  and  trademark  laws  may  be  commenced 
in  the  Federal  courts.  So,  jurisdiction  may  be  taken  where  a  party  to  the  action  is  a 
corporation  created  by  the  laws  of  the  United  States,  or  where  the  suit  is  to  enjoin 
the  erection  of  a  bridge  over  navigable  waters.  Upon  the  question  of  diverse  citizen- 
ship, it  may  be  remarked  that  a  corporation  is  considered  to  be  a  citizen,  but  a  State 
is  not;  nor  are  citizens  of  the  territories  of  the  United  States  or  of  the  District  of 
Columbia  considered  to  be  citizens  of  a  State.  A  person  may  be  a  citizen  of  the  United 
States  and  still  not  be  a  citizen  of  any  State.  Within  the  terms  of  the  Judiciary  Act 
to  constitute  citizenship,  there  must  be  residence  within  a  State  and  an  intention 
that  such  residence  shall  be  permanent.  Therefore,  in  pleading,  it  is  not  sufficient 
to  aver  that  a  party  is  a  resident  of  a  State,  as  residence  is  not  the  equivalent  of 
citizenship  for  the  purpose  of  sustaining  the  jurisdiction  of  the  courts  of  the  United 
States. 

F.  Local  Jurisdiction  of  the  Federal  Courts.  —  Wliere  an  offense  is  punishable 
with  death,  the  trial  should  be  had  in  the  county  in  which  the  offense  was  committed, 
if  that  can  be  done  without  great  inconvenience,  but  if  the  offense  was  committed 
upon  the  high  seas,  or  elsewhere  out  of  the  jurisdiction  of  any  particular  State  or 
district,  the  trial  shall  be  in  the  district  where  the  offender  is  found  or  into  which 
he  is  first  brought.  If  an  offense  against  the  United  States  is  commenced  in  one  judi- 
cial district  and  completed  in  another,  either  district  has  jurisdiction. 

If  there  are  several  defendants  in  any  suit  and  one  or  more  of  them  are  neither 
inliabitants  of,  nor  found  in  the  district  in  which  the  suit  is  brought  and  do  not  volun- 
tarily appear,  the  Court  may  nevertheless  entertain  jurisdiction  and  proceed  with 
a  trial  and  adjudication  of  the  suit  between  the  parties  who  are  properly  before  it, 
but  the  other  parties  who  have  not  I'egularly  been  served  with  process,  or  have  not 
voluntarily  appeared,  shall  not  be  concluded  or  prejudiced  by  the  judgment  or  decree. 

If  there  is  more  than  one  district  in  the  state,  every  suit  not  of  a  local  nature 
against  a  single  defendant,  inhabitant  of  such  State,  must  be  brought  in  the  district 
in  which  he  resides,  but  if  there  are  two  or  more  defendants  residing  in  different 
districts  of  the  State,  the  suit  may  be  brought  in  either  district. 

If  the  suit  is  of  a  local  nature  and  the  land  or  other  subject  matter  of  a  fixed  char- 
acter lies  partly  m  one  district  and  partly  in  another  in  the  same  State,  the  suit  may 
be  brought  in  the  District  Court  in  either  district,  and  the  Court  in  which  it  is  brought, 
ehall  have  jurisdiction  to  hear  and  decide  it. 

If  a  receiver  is  appointed  in  ,a  suit,  and  the  land  or  other  property  of  a  fixed 
character  which  is  the  subject  of  the  suit,  Ues  within  different  States  in  the  same 
judicial  circuit,  the  receiver,  upon  qualifying,  is  immediately  vested  with  full  juris- 
diction and  control  over  all  the  property  which  is  the  subject  of  the  suit,  and  which 
lies  within  such  circuit,  but  the  Circuit  Court  of  Appeals  for  such  circuit,  or  a  judge 
thereof,  may  disapprove  of  such  order  within  thirty  days  thereafter  after  reasonable 
notice  to  the  adverse  parties,  and  the  particvdar  party  heard  on  the  motion  for  such 
disapproval. 

The  receiver  is  required  to  file  in  the  District  Court  for  each  district  of  the  circuit 
in  which  any  portion  of  the  property  lies,  within  ten  days  after  his  apj)ointment,  a 
certified  copy  of  the  biU  and  tlie  order  of  his  appointment;  if  he  fails  to  do  so,  or  if 
an  order  of  disapproval  is  made,  tlien  he  becomes  divested  of  jurisdiction  over  all 
the  property  except  that  portion  of  it  lying  within  the  State  in  which  the  suit  is 
brought. 

In  suits  to  enforce  legal  or  equitable  liens  upon,  or  to  remove  encumbrances  or 
Hens  from  real  or  personal  property,  a  Court  may  make  an  order  for  absent  defend- 
ants to  appear,  which  shall  be  served,  if  practicable,  upon  the  defendant  wherever 
found,  and  also  upon  the  person  or  persons  in  charge  of  said  property,  if  there  be  any. 
But  if  such  personal  service  is  not  practicable  upon  such  absent  defendant,  the  order 
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shall  be  published  in  such  manner  as  the  Court  may  direct,  but  not  less  than  once  a 
week  for  six  consecutive  weeks. 

Tlie  parties  may  stipulate  that  any  civil  cause  at  law  or  in  equity,  may  be  trans- 
ferred to  the  Court  of  any  other  division  of  the  same  district,  and  if  the  judge  shall 
sign  a  written  order  to  such  effect,  such  cause  may  be  so  transferred. 

The  statute  permits  any  receiver  or  manager  of  any  property  appointed  by  any 
United  States  court,  to  be  sued  in  respect  to  any  of  his  act?  or  transactions,  in  carry- 
ing on  the  business  connected  with  such  property,  without  the  previous  permission 
of  the  court  appointing  such  receiver  or  manager.  Such  suit,  however,  is  subject 
to  the  general  equity  jurisdiction  of  the  court  appointing  the  manager  or  receiver, 
so  far  as  may  be  necessary  to  the  ends  of  justice. 

G.  Exclusive  Jurisdiction  of  the  Federal  Courts.  —  The  jurisdiction  vested  in 
the  courts  of  the  United  States  is  exclusive  of  the  jurisdiction  of  the  courts  of  the 
several  States  in  the  following  cases: 

First.  Of  all  crimes  and  offenses  cognizable  under  the  authority  of  the  United 
States. 

Second.  Of  all  suits  for  penalties  and  forfeitures  incurred  under  the  laws  of  the 
United  States. 

Third.  Of  aU  civil  causes  of  admiralty  and  maritime  jurisdiction;  saving  to 
suitors,  in  aU  cases,  the  right  of  a  common  law  remedy,  where  the  common  law  is 
competent  to  give  it. 

Fourth.  Of  all  seizures  under  the  laws  of  the  United  States,  on  land  or  on  waters 
not  within  admiralty  and  mai'itime  jurisdiction:  of  all  prizes  brought  into  the  United 
States;   and   of  aU  proceedings  for  the  condemnation  of  property  taken  as  prize. 

Fifth.  Of  all  cases  arising  under  the  patent  right,  or  copjTight  laws  of  the  United 
States. 

Sixth.    Of  all  matters  and  proceedings  in  bankruptcy. 

Seventh .  Of  all  controversies  of  a  civil  nature,  where  a  State  is  a  party,  except 
between  a  State  and  its  citizens,  or  between  a  State  and  citizens  of  other  States,  or 
aliens. 

Eighth.  Of  all  suits  and  proceedings  against  ambassadors,  or  other  public  mi- 
nisters, or  their  domestics,  or  domestic  servants,  or  against  consuls,  or  vice-consuls. 

H.  Concurrent  Jurisdiction  with  State  Courts.  —  Wliere  a  State  court  and  a 
Federal  court  have  concurrent  jurisdiction  either  court  may  proceed  with  the  case, 
but  if  a  State  court  has  obtained  the  custody  of  property,  the  Federal  courts,  on  the 
principle  of  judicial  comity,  will  generally  not  interfere,  and  where  a  Federal  court 
has  acquired  jurisdiction  ovei  property  it  will  not  allow  a  State  court  to  interfere  with 
its  control.  Where  a  receiver  has  been  appointed  by  a  State  court,  for  instance,  to 
take  possession  of  certain  property  a  Federal  court  will  not  undertake  to  deprive 
him  of  that  possession.  If  two  separate  suits  are  brought,  one  in  a  State  court  and 
one  in  a  Federal  court  on  the  same  cause  of  action,  the  practice  is  generaOy  to  allow 
the  case  first  commenced  to  proceed  and  to  stay  the  proceedings  in  the  second .  The 
motion  for  a  stay  should  be  made  in  tlie  court  which  last  acquired  jurisdiction.  Wliile 
a  Federal  court  cannot  enjoin  a  State  court  from  proceeding,  it  can  order  that  the 
parties  in  a  case  pending  before  it  shall  not  proceed  in  a  State  court  on  the  same  cause 
of  action.  It  cannot,  in  other  words,  stay  a  court  but  it  can  stay  the  parties  in  the 
case  pending  before  it.  The  principle  of  juc'icial  comity  also  prevails  where  one  Fede- 
ral court  has  taken  custody  of  property  and  another  suit  is  brought  on  the  same  cause 
of  action  in  another  Federal  court. 

I.  Removal  of  Causes  to  the  Federal  Courts.  —  All  suits  of  a  civil  nature,  at 
law,  or  in  equit}',  arising  under  the  constitution  or  laws  of  the  United  States  or  treaties, 
of  which  the  District  Courts  are  given  original  jurisdiction,  may  be  removed  by  the 
defendant  to  the  court  of  the  United  States  for  the  proper  district.  Under  the  statute 
of  1911,  such  removal,  of  course,  will  be  to  the  District  Court. 

Wliere  the  defendant  is  a  non-resident,  he  may  remove  any  other  suit  of  a  civil 
nature,  at  law,  or  in  equity,  of  which  the  District  Courts  are  given  jurisdiction. 

If  there  is  in  any  suits  of  this  class,  a  controversy  wholly  between  citizens  of 
different  States  which  can  be  full}-  determined  as  between  them,  either  one  or  more 
of  the  defendants  actually  interested  in  such  controversy  may  remove  the  suit  into 
the  District  Court. 

If  in  any  suit  pending  in  a  State  court  in  which  there  is  a  controversy  between 
a  citizen  of  the  State  in  which  suit  is  brought,  and  a  citizen  of  another  State,  it  is. 

4* 
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made  to  appear  to  the  District  Court  that  from  prejudice  or  local  influence,  any 
defendant  who  is  a  citizen  of  another  State,  will  not  be  able  to  obtain  justice  in  such 
State  court  or  in  any  other  State  court  to  wliich  the  defendant  may,  under  the  laws 
of  the  State,  have  the  right,  on  account  of  sucli  prejudice  or  local  influence,  to  remove 
the  case,  he  may  remove  such  suit  to  the  District  Court  of  the  United  States  for  the 
proper  district,  at  any  time  before  the  trial ;  but  if  such  suit  can  be  fully  determined 
as  to  the  other  defendants  in  the  State  court,  without  being  affected  by  such  prejudice 
or  local  influence,  and  if  it  appears  that  no  party  to  the  suit  will  be  prejudiced  by 
a  separation  of  the  parties,  the  District  Court  may  direct  the  suit  to  be  remanded,  so 
far  as  the  same  relates  to  such  other  defendants,  to  be  proceeded  with  in  the  State 
court. 

Wiere  a  suit  has  been  removed  to  a  District  Court  of  the  United  States  from 
a  State  court,  on  the  affidavit  of  a  party  plaintiff  that  he  had  reason  to  believe  and 
did  believe  that  from  prejudice  or  local  influence,  he  was  unable  to  obtain  justice 
in  the  State  court,  a  United  States  District  Court  shall,  on  application  of  the  other 
party,  examine  into  the  truth  of  the  affidavit  and  the  grounds  mentioned  therein,  and 
unless  the  District  Court  shall  be  satisfied  that  such  party  will  not  be  able  to  obtain 
justice  in  the  State  court,  it  shall  cause  the  suit  to  be  remanded  to  the  State  court. 

If,  from  any  cause,  the  District  Court  should  decide  that  a  cause  removed  from 
a  State  court  was  improperly  removed  and  should  order  the  case  to  be  remanded 
to  the  State  court  whence  it  came,  such  remand  is  inmiediately  carried  into  execution, 
and  no  appeal  or  writ  of  error  from  the  decision,  of  the  District  Court  in  so  remand- 
ing such  cause,  is  allowed,  with  the  exception  that  no  case  arising  under  the  statute 
relating  to  the  liability  of  common  carriers  by  railroads,  to  their  employees  in  cer- 
tain cases,  brought  in  any  State  court  of  competent  jurisdiction,  shall  be  removed 
to  any  court  of  the  United  States. 

Whenever  a  party  who  is  entitled  to  removal,  (except  in  suits  removable  on  the 
ground  of  prejudice  or  local  influence)  may  desire  to  remove  such  suit  from  a  State 
court  to  a  United  States  District  Court,  he  may  make  and  file  a  petition,  duly  verified, 
in  such  suit  in  said  State  court  at  the  time  or  at  any  time  before  the  defendant  is 
required  by  the  laws  of  the  State  or  the  rule  of  the  State  court  in  whicli  such  suit  is 
brought,  to  answer  or  plead  to  the  declaration  or  complaint  of  the  plaintiff  for  the 
removal  of  such  suit  to  the  United  States  District  Court,  and  shall  likewise  give  a 
bond  with  sufficient  surety  for  his  entering  in  the  District  Court  within  thirty  days 
from  the  date  of  filing  his  petition,  a  certified  copy  of  the  record  in  such  suit,  and 
for  paying  all  costs  that  may  be  awarded  by  the  United  States  District  Court,  if 
such  Court  shall  hold  that  the  suit  was  wrongfully  or  improperly  removed  thereto, 
and  also  for  his  appearing  and  entering  special  bail  in  such  suit,  if  special  bail 
was  originally  required  therein.  The  Court  is  compelled  to  accept  the  petition 
and  bond,  and  is  not  allowed  to  proceed  further  in  the  suit. 

It  is  required  that  written  notice  of  the  petition  and  bond  for  removal  shall  be 
given  to  the  adverse  party  before  filing.  After  the  copy  is  entered  within  the  time 
specified  in  the  District  Court  of  the  United  States,  the  removing  party  must  within 
thirty  days  thereafter,  plead,  answer,  or  demur  to  the  declaration  or  complaint  and 
the  cause  shall  then  proceed  in  the  same  manner  as  if  it  had  originally  been  commenced 
in  the  District  Court. 

If  an  action  is  commenced  in  a  State  court  affecting  the  title  to  land  and  the 
parties  are  citizens  of  the  same  State,  and  the  matter  in  dispute  exceeds  the  sum  or 
value  of  three  thousand  dollars,  exclusive  of  interest  and  costs,  one  or  more  of  the 
plaintiffs  or  defendants  may,  before  the  trial,  state  to  the  court,  and,  if  the  court 
requires  it,  make  affidavit,  that  he  or  they  claim  and  shall  rely  upon  a  right  or  title 
to  the  land  under  a  grant  from  a  State,  and  produce  the  original  grant  or  an  exempli- 
fication of  it,  unless  the  loss  of  public  records  shall  prevent  their  doing  so,  and  shaU 
move  that  any  one  or  more  of  the  adverse  parties  inform  the  court  whether  he  or 
they  claim  a  right  or  title  to  the  land  under  a  grant  from  some  other  State,  the  party 
or  parties  so  required  shall  give  such  information.  If  they  refuse  to  give  such  informa- 
tion, they  shall  not  be  allowed  to  plead  such  a  grant  or  give  it  in  evidence  upon  the 
trial.  If,  however,  they  do  inform  the  court  that  they  claim  under  sucli  a  grant,  any 
one  or  more  of  the  parties  moving  for  such  information  may,  then  on  petition  and 
bond,  remove  the  cause  for  trial  to  the  District  Court  of  the  United  States. 

If  any  civil  suit  or  criminal  prosecution  is  commenced  in  any  State  court  against 
any  person  who  is  denied  or  cannot  enforce  in  the  judicial  tribunals  of  the  State, 
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or  in  the  part  of  the  State  where  such  suit  or  prosecution  is  pending,  any  right  secur- 
ed to  him  bj-  any  law  providing  for  the  equal  civil  rights  of  citizens  of  the  United 
States,  or  against  any  officer  for  any  arrest  or  imprisonment  or  other  trespass  com- 
mitted under  color  of  any  authority  derived  from  any  law  providing  for  such  equal 
rights,  or  for  refusing  to  do  any  act  on  the  ground  that  it  would  be  inconsistent  with 
such  law,  such  suit  or  prosecution  may,  upon  petition  of  the  defendant  filed  in  the 
State  court  at  any  time  before  the  trial  or  final  hearing  of  the  case,  be  removed  for 
trial  to  the  next  District  Court  of  the  United  States,  and  if  such  petition  is  filed,  all 
further  proceedings  in  the  State  court  sliall  cease. 

J.  Duties  of  Officers  on  Removal  Proceedings.  —  It  is  the  duty  of  the  clerk  of 
the  District  Court  to  furnish  such  defendant  copies  of  aU  pleadings,  depositions,  and 
testimony,  and  if  the  defendant  files  such  copies  in  the  District  Court  on  the  first 
day  of  its  session,  the  cause  shall  proceed  in  such  Court  in  the  same  manner  as  if  it 
had  been  brought  there  by  original  process.  Should  the  clerk  refuse  or  neglect  to 
furnish  such  copies,  the  petitioner  may  docket  the  case  in  the  District  Court  and 
such  Court  shall  then  have  jurisdiction  and  may,  upon  proof  of  such  refusal  or  neglect 
of  the  clerk,  and  upon  reasonable  notice  to  the  plaintiff,  require  the  plaintiff  to  file 
a  declaration,  petition,  or  complaint  in  the  cause,  and  in  case  he  refuses  or  neglects 
to  do  so,  may  order  a  non-suit  and  dismiss  the  case.  But  if  the  clerk  furnishes  copies 
as  required  by  statute,  to  the  petitioner,  and  the  petitioner  fails  to  file  copies  in  the 
District  Court,  a  certificate  under  the  seal  of  the  District  Court  stating  such  failure 
shall  be  given,  and  upon  its  production  in  the  State  court,  the  cause  shall  proceed 
therein  as  if  the  petition  for  removal  had  not  been  filed. 

^Mien  all  the  acts  necessary  for  the  removal  of  any  suit  of  the  character  just 
mentioned,  have  been  performed,  and  the  defendant  petitioning  is  in  actual  custody 
on  process  issued  by  a  State  court,  it  becomes  the  duty  of  the  clerk  of  the  United 
States  District  Court  to  issue  a  writ  of  habeas  corpus  cum  causa,  and  the  marshal 
is  required  to  take  the  body  of  the  defendant  in  his  custody  to  be  dealt  with  in  the 
District  Court  according  to  law. 

If  a  civil  suit  or  criminal  prosecution  is  commenced  in  any  State  court  against 
officers  acting  under  any  revenue  law  of  the  United  States,  or  is  commenced  against 
persons  holding  property  by  title  derived  from  any  such  officer  or  against  any  person 
on  account  of  anything  done  by  him  while  an  officer  of  either  House  of  Congress  in 
discharge  of  his  official  duty,  the  suit  may,  at  any  time  before  its  trial,  likewise  be 
removed  to  the  District  Court  upon  the  fihng  of  an  affidavit  stating  the  facts,  with 
certificate  of  counsel  to  the  effect  that  he  has  examined  the  proceedings  and  has 
carefully  examined  the  matters  set  forth  in  the  petition,  and  beUeves  them  to  be  true. 

If  a  personal  action  is  brought  in  any  State  court  by  an  aUen  against  a  citizen 
of  a  state  who,  at  the  time  the  alleged  action,  was  a  civil  officer  of  the  United  States 
and  a  non-resident  of  that  State  in  which  jurisdiction  is  obtained  by  the  State  by 
personal  service  of  process,  the  action  may  be  removed  to  the  District  Court  of 
the  United  States. 

All  injunctions,  orders,  attachments,  and  processes  issued  in  the  State  court  remain 
in  force  and  effect  after  the  removal,  until  dissolved  or  modified  by  the  Court  to 
which  the  suit  may  be  removed. 

If  the  District  Court  of  the  United  States  is  satisfied  after  removal  that  the  suit 
does  not  really  and  substantially  involve  a  dispute  and  controversy  property  within 
the  jurisdiction  of  the  District  Court,  or  that  the  parties  to  the  suit  have  been  impro- 
perly or  coUusively  made  or  joined,  either  as  plaintiffs  or  defendants  for  the  purpose 
of  creating  a  case  cognizable  or  remediable  under  the  statute,  the  District  Court 
shall  proceed  no  further,  but  shall  either  dismiss  the  suit  or  transmit  it  to  the  court 
from  which  it  was  removed. 

If  a  clerk  of  the  State  court  shaU  refuse  to  any  one  of  the  parties  applying  to 
remove  the  same,  a  copy  of  the  record  after  a  tender  of  the  legal  fees,  such  clerk  shall, 
after  conviction,  be  fined  not  more  than  one  thousand  doUars  or  imprisonment  for 
not  more  than  one  year,  or  both. 

K.  Right  to  Remove  Case  from  State  to  Federal  Courts.  —  The  object  of  remov- 
ing a  case  from  a  State  court  to  a  Federal  court  is  for  trial,  and  it  can  be  removed 
for  no  other  purpose.  But  there  is  no  constitutional  right  of  removal,  as  the  power 
to  define  and  describe  to  what  extent  the  judicial  power  is  to  be  exercised  by  the 
federal  courts  is  vested  in  Congress.  Unless  Congress  has  conferred  upon  the  Federal 
courts  such  judicial  power  as  it  may  rightfully  confer,  such  power  remains  dormant. 
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But  when  Congress  has  provided  for  the  removal  of  causes  from  the  State  to  the 
Federal  courts,  the  right  of  removal  cannot  be  defeated,  nor  the  effect  of  such  removal 
limited  by  the  legislature  or  courts  of  a  State. 

Formerly,  either  the  plaintiff  or  defendant  might  remove  a  cause  from  the  State 
to  the  Federal  courts  on  the  ground  that  the  suit  arose  under  the  constitution  or  laws 
of  the  United  States.  But  in  1888  this  right  of  removal  was  limited  to  defendants 
and  was  restricted  to  that  class  of  suits  of  which  the  Circuit  Courts  at  that  time  pos- 
sessed original  jurisdiction. 

Wlien  the  petition  for  removal  is  filed  in  the  State  court  it  becomes  a  part  of 
the  record,  and  if  the  record  thus  shows  that  the  suit  is  removable  the  State  court 
can  proceed  no  further,  but  must  surrender  jurisdiction  to  the  Federal  court  to  which 
is  it  sought  to  remove  tlie  cause.  The  State  court  must,  for  the  purposes  of  removal, 
assume  that  the  facts  stated  in  the  petition  are  true,  and  if  the  opposite  party  desires 
to  controvert  any  of  the  facts  stated  in  the  petition  for  removal,  he  must  make  the 
issue  in  the  Federal  Court. 

To  authorize  the  removal  of  a  cause,  on  the  sole  ground  that  it  is  one  arising 
under  the  constitution,  laws,  or  treaties  of  the  United  States,  this  ground  must  appear 
or  the  plaintiff's  statement  of  his  own  claim. 

Where  it  does  not  appear  in  such  statement,  it  cannot  be  supplied  by  any  state- 
ment of  the  petition  for  removal,  or  in  the  subsequent  pleadings.  The  defendant 
cannot  secure  a  removal  by  stating  that  he  intends  to  make  a  defense  based  on  the 
constitution,  or  a  law  or  a  treaty  of  the  United  States,  or  in  a  State  of  Federal  statute 
which  he  claims  is  in  conflict  with  the  constitution  of  the  United  States,  as  such  fact 
to  justify  removal  must  appear  in  the  plaintiff's  statement.  In  cases  where  the  right 
of  removal  is  founded  upon  the  constitution  or  laws  of  the  United  States,  the  petition 
for  removal  is  not  required  to  state  the  citizenship  of  the  parties,  as  their  citizenship 
is  immaterial. 

L.  Amount  in  Controversy.  —  For  the  purpose  of  limiting  the  number  of  suits 
that  might  otherwise  be  commenced  in  or  removed  to  the  Federal  courts,  the  statute 
now  provides  that  the  value  of  the  matter  in  dispute  must  exceed  the  sum  of  two  thou- 
sand dollars,  and  interest  and  costs.  The  amount  by  the  Judiciary  Act  of  1911  is 
increased  to  three  thousand  dollars.  If  the  cause  of  action  stated  in  the  complaint 
is  one  where  the  damages  in  case  of  the  plaintiff's  recovery  are  not  fixed,  the  amount 
for  which  he  claims  judgment  is  the  amount  that  fixes  the  jurisdiction,  but  if  the 
amount  of  damages  that  would  be  allowed  on  a  default  is  liquidated  by  the  law,  that 
sum  and  not  the  sum  which  the  plaintiff  may  seek  to  recover  determines  the  juris- 
diction. However,  if  in  a  case,  where  the  damages  are  unliquidated,  the  plaintiff 
colorably  claims  an  excessive  amount,  the  Court  is  not  bound  to  retain  jurisdiction. 
When  a  suit  is  brought  for  the  purpose  of  securing  an  injunction,  the  test  of  jurisdiction 
is  not  the  amount  of  damages  which  the  plaintiff  has  sustained  but  the  value  of  the 
object  to  be  secured  by  the  bill  of  complaint,  and  so  when  it  is  sought  to  abate  a 
nuisance,  the  value  of  the  matter  in  dispute  is  the  value  of  the  property  that  may  be 
destroyed  and  not  the  amount  of  damages  which  the  plaintiff  may  suffer. 

By  the  matter  in  dispute  is  understood  the  subject  of  litigation,  and  the  pecu- 
niaiy  value  of  the  matter  in  dispute  may  be  determined  not  only  by  the  money  judg- 
ment prayed  for,  but,  in  some  cases,  by  the  increase  or  decrease  in  value  of  the  pro- 
perty directly  affected  by  the  relief  prayed,  or  by  the  pecuniary  result  from  the  judg- 
ment, to  one  of  the  parties  to  the  suit.  If,  from  the  nature  of  the  case,  as  stated  in 
the  pleadings,  a  judgment  for  an  amount  necessary  to  confer  jurisdiction  upon  the 
court  cannot  be  given,  the  jurisdiction  of  the  Court  wiU  not  attach,  notwithstanding 
the  fact  that  in  the  declaration,  the  damages  are  laid  for  a  larger  sum.  Therefore, 
if  a  suit  is  brought  for  an  amount  in  excess  of  that  necessary  to  confer  jurisdiction, 
the  jurisdiction  will  be  defeated,  if  it  appears  from  the  evidence  of  the  plaintiff  that 
the  amount  in  controversy  is  in  fact  less  than  the  required  minimum.  Wlien  an 
appeal  is  taken  by  the  plaintiff,  the  amount  in  controversy  is  the  amount  of  his 
claim ;  but  if  the  appeal  is  taken  by  the  defendant,  the  amount  of  the  judgment 
rendered  against  him  is  considered  to  be  the  amount  in  controversy. 

M.  General  Provisions  of  the  Judiciary  Act  of  1911.  —  Terms  of  court  are  pro 
vided  by  the  Judiciary  Act  of  1911  but  the  Act  declares  that  no  action,  suit,  pro- 
ceeding, or  process  in  any  district  shall  abate,  or  be  rendered  invalid  by  reason  of 
any  act  changing  the  time  of  holding  such  Court,  but  the  same  shall  be  deemed  to 
be  returnable  and  triable  in  the  term  established  next  after  the  return  day,  nor  shall 
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tlie  trial  of  any  case,  civil  or  criminal,  which  has  been  commenced  and  is  in  progress 
before  a  jury  or  the  Court  be  stayed  or  discontinued  before  the  arrival  of  the  time 
fixed  by  law  for  another  session  of  the  Court,  but  the  Court  may  proceed  to  bring  the 
case  to  a  conclusion  in  the  same  manner  and  with  the  same  effect  as  if  another 
stated  term  of  the  Court  had  not  intervened.  The  District  Courts,  as  courts  of 
admiralty  and  as  courts  of  equity  are  deemed  always  open  for  the  purpose  of  filing 
any  pleading  or  issuing  process. 

In  order  to  prevent  undue  expense  and  delays  in  criminal  cases,  the  Federal 
District  Courts  are  required  to  hold  monthly  adjournments  of  their  regular  terms, 
when  the  business  requires  it  to  be  done,  and  a  special  term  may  be  held  at  the  same 
place  where  any  regular  term  is  held,  or  such  other  place  in  the  district  as  the  nature 
of  the  business  may  require,  and  upon  such  notice  as  the  judge  may  direct. 

For  the  purpose  of  securing  impartiality,  it  Ls  provided  that  if  the  judge  of  any 
District  Court  is  any  way  concerned  in  interest  in  any  suit  pending  therein,  or  has 
been  of  counsel,  or  was  a  material  witness  for  either  party,  or  was  related  to  or  con- 
nected with  either  party  so  as  to  render  it  improper,  in  his  opinion,  for  him  to  sit 
on  the  trial,  it  shall  be  his  duty,  on  apphcation  by  either  party,  to  cause  that  fact  to 
be  entered  on  the  records  of  the  court,  and  when  an  authenticated  copy  of  this  order 
is  certified  by  the  senior  circuit  judge,  he  shall  appoint  another  district  judge  to  try 
the  case.  Wlienever  a  party  to  any  action,  civil  or  criminal,  shall  make  and  file  an 
affidavit  charging  the  judge  before  whom  the  action  or  proceeding  is  to  be  tried  or 
heard,  has  a  personal  bias  or  prejudice  either  against  him,  or  in  favor  of  any  opposite 
party  to  the  suit,  such  judge  shall  proceed  no  further  with  the  matter,  but  another 
judge  shall  be  called  in.  In  such  affidavit,  the  facts  and  the  reasons  for  the  belief  of 
the  existence  of  such  bias  or  prejudice  must  be  stated,  and  the  affidavit  must  be  filed 
not  less  than  ten  days  before  the  beginning  of  the  term  of  the  court,  unless  good  cause 
is  presented  for  the  failure  to  file  it  within  such  time.  A  party  shall  not  be  entitled 
in  any  case,  to  file  more  than  one  such  affidavit,  nor  shall  such  affidavit  be  filed 
unless  accompanied  by  a  certificate  of  counsel  of  record  that  such  affidavit  and 
application  are  made  in  good  faith. 

III.  RIGHTS  OF  ALIENS.  —  A.  Right  of  AUens  to  Sue  in  Court.  —  In  all 
matters  that  relate  to  their  personal  and  property  rights,  resident  aliens  have  prac- 
tically the  same  rights  and  privileges  as  citizens,  and  as  a  consequence,  they  possess 
the  riglit  to  resort  to  the  legal  remedies  necessary  for  the  protection  and  enforcement 
of  their  personal  and  property  rights.  Alien  friends,  irrespective  of  the  question  of 
their  residence  or  non-residence,  have,  in  the  absence  of  disabling  statutes,  the  right 
to  hold  and  dispose  of  property  and  make  contracts  for  the  protection  of  these  rights. 
But  a  suit  between  two  non-resident  aliens  upon  a  cause  of  action  arising  in  a  foreign 
state  can  be  maintained  only  on  principles  of  comity  and  not  as  a  matter  of  right. 
Actions  of  an  auxiliary  or  equitable  character  in  the  nature  of  attachment  and 
execution  are  governed  by  the  same  rule,  although  residents  of  the  state  may  be 
parties  to  the  auxUiary  actions  as  stockholders  or  claimants  of  the  property  sought 
to  be  reached.  As  to  the  right  of  aliens  to  sue  ii'  the  State  courts,  the  general  rule  is, 
that  all  foreigners  sui  juris  who  are  not  specially  disabled  by  the  law  of  the  place  where 
the  suit  is  brought  may  there  maintain  suits  to  vindicate  their  rights  and  redress  their 
wrongs.  Resident  alien  friends  possess  practically  the  same  right  and  privileges,  so 
far  as  the  protection  by  law  of  their  persons,  liberty,  reputation,  and  property  rights 
is  concerned,  as  citizens;  and  to  protect  these  rights  they  must  possess  the  legal 
remedies  necessary  for  their  due  vindication.  Alien  friends,  resident  or  non  resident, 
also  have  in  the  absence  of  disabling  statutes  at  least,  the  right  to  take,  hold,  enjoy, 
and  dispose  of  property,  real  and  personal,  and  to  make  contracts  with  residents, 
and  so  must  have  the  right  to  invoke  legal  remedies  to  maintain  these  rights.  In  both 
•cases  the  remedies  are  commensurate  with  the  rights  to  be  protected. 

A  State  possesses  jurisdiction  over  persons  found  within  its  boundaries,  and 
judgment  may  be  rendered  against  such  persons  in  all  cases  in  which  personal  service 
is  had  within  the  State.  The  fact  that  persons  are  found  within  the  limits  of  the 
jurisdiction  of  the  court,  does  not  obligate  it  to  assume  jurisdiction  of  a  transitory 
cause  of  action  arising  in  a  foreign  country,  but  it  may  exercise  in  such  suit  juris- 
diction on  principles  of  comity. 

Wliere  a  transitory  cause  of  action  is  based  upon  the  statute  of  another  country, 
owing  to  the  difficulties  that  would  arise  in  the  construction  of  the  statute,  and  the 
-inconvenience  and  danger  of  injustice  attending  such  an  investigation,  the  court 
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is  not  bound  to  take  jurisdiction  as  there  could  in  such  case,  by  no  reasonable  certainty 
that  the  rights  of  the  parties  would  be  adjusted  as  they  would  be  if  the  case  were 
tried  in  the  country  enacting  the  statute. 

B.  Property  Rights  of  Aliens  under  Treaties.  —  The  judicial  power  of  the  United 
States  extends  among  things  to  all  cases  arising  under  treaties  and  to  all  cases  af- 
fecting ambassadors  and  consuls.  The  most  common  case  in  which  the  laws  of  a 
State  have  been  altered  or  suspended  by  treaties  is  that  relative  to  the  right  of  aliens 
to  inherit  land.  At  common  law  an  alien  may  acquire  title  by  purchase  and  the  title 
BO  acquired  is  valid  against  everybody  but  the  State,  and  the  State  must  perform 
some  act  for  the  purpose  of  divesting  such  title  and  securing  possession  of  the  pro- 
perty. But  as  all  laws  in  conflict  with  the  provisions  of  a  treaty  are  void,  the  disabi- 
lity of  an  ahen  to  inherit  may  be  removed  by  treaty.  The  treaty  power  of  the  United 
States  extends  to  all  subjects  that  may  be  the  proper  subject  of  negotiation  between 
this  government  and  others,  and  hence  a  treaty  may  declare  what  protection  shall 
be  given  to  aliens  owTiing  property  in  the  United  States,  and  may  provide  the  manner 
in  which  property  may  be  transferred,  devised,  or  inlierited.  There  is  no  limitation 
on  the  treaty  power,  as  it  is  expressed  in  the  constitution,  unless  it  be  found  in  those 
restraints  against  the  action  of  the  government  or  its  various  departments,  or  in 
those  provisions  which  fix  the  nature  of  the  government  itself  and  that  of  the  States. 

A  treaty,  admittedly,  cannot  alter  the  character  of  the  government,  or  do  that 
which  is  forbidden  by  the  constitution,  but  it  may  properly  fix  the  status  of  aliens 
and  declare  what  rights  of  property  they  shall  enjoy.  Tlicrc  is  no  law  passed  by  the 
Federal  government  preventing  aliens  from  holding  land  in  United  States.  Wliile 
several  of  the  States  have  at  various  times  passed  laws  limiting  the  right  of  aliens 
to  hold  land  and  particularlj'  to  inlierit  property,  sucli  laws  must  \aeld  to  the  provi- 
sions of  a  treaty  when  they  come  into  conflict  with  it. 

IV.  PROCEDURE  IN  FEDERAL  COURTS.  —  A.  Distinction  between  Pro- 
cedure at  Common  Law  and  in  Equity.  —  The  constitution  of  the  United  States  makes 
a  distinction  between  actions  at  law  and  suits  in  equity,  and  the  equity  contemplated 
by  tlie  framers  of  the  constitution  was  that  prevailing  at  the  adoption  of  the  constitu- 
tion. Tlie  Revised  Statutes  declare  that  "suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States  in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law." 

In  common  law  cases  the  practice  followed  is  that  which  prevails  in  the  State 
courts,  the  statute  declaring  that  the  laws  of  the  several  States,  except  where  other- 
wise required  or  provided  by  the  constitution,  treaties,  or  statutes  of  the  United 
States,  shaO  be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the  courts 
of  the  United  States  in  which  they  are  applicable. 

But  with  reference  to  equity  procedure  the  statutes  of  the  United  States  pre- 
scribe that  the  forms  of  mesne  process  and  the  forms  and  modes  of  proceeding  in 
suits  of  equity  and  of  admiralty  and  maritime  jurisdiction  shall  be  according  to  the 
principles,  rules,  and  usages  which  belong  to  courts  of  equity  and  admiralty,  re- 
spectively, except  when  it  is  othei-wise  provided  by  statute  or  by  rules  of  court  made 
in  pursuance  of  such  statute.  These  rules  are  subject  to  alteration  and  addition  by 
these  courts,  respectively,  and  to  regulation  by  the  Supreme  Court,  by  rules  pre- 
scribed from  time  to  time,  to  any  Circuit  or  District  Court,  not  inconsistent  with  the 
laws  of  the  United  States. 

Under  a  statute  of  the  United  States,  the  Supreme  Court  has  power  to  prescribe 
from  time  to  time  and  in  any  manner  not  inconsistent  with  any  law  of  the  United 
States,  tlie  forms  of  writs  and  other  process,  the  modes  of  framing  and  filing  pro- 
ceedings and  pleadings,  of  taking  and  obtaining  evidence,  of  obtaining  discovery,  of 
proceedings  to  obtain  relief,  of  drawing  up,  entering,  and  enrolling  decrees,  and  of 
proceeding  before  trustees  appointed  by  the  Court,  and  generally  to  regulate  the 
whole  practice  to  be  used  in  suits  in  equity  or  admiralty  by  the  Circuit  and  District 
Courts. 

B.  Procedure  at  Common  Law.  —  1.  COMMON  LAW  RIGHTS.  —  We  shall  first 
consider  some  of  the  principal  points  to  be  observed  on  the  common  law  side  of  the 
court.  Where  there  is  no  conflict  with  the  constitution  or  Federal  statutes,  the 
statutes  of  a  State,  both  as  they  may  create  or  regulate  the  substantive  rights  of 
the  citizen  and  as  they  prescribe  remedies  are  recognized  by  the  Federal  courts  and 
enforced.  While  there  are  some  exceptions  to  the  rule,  the  Federal  courts  in  common 
law  actions  recognize  the  unwritten  law  of  the  State,  as  well  as  its  statutes,  and  gener- 
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ally  adopt  the  decisions  of  the  State  courts  as  binding  upon  them.  If  a  State  court 
has  construed  a  statute,  the  Federal  courts  adopt  such  a  construction  as  a  part  of 
the  statute  itself.  This  principle  is  carried  so  far  that  the  Federal  court  must  follow 
the  decisions  of  the  highest  court  of  a  State  to  the  effect  that  the  provisions  of  the 
State  constitution  respecting  the  passage  of  a  statute  are  mandatory,  irrespective 
of  the  rule  adopted  by  the  Federal  courts  relative  to  Federal  statutes. 

While  the  Federal  courts  follow  the  decisions  of  the  State  courts  in  relation  to 
the  title  to  real  property  and  matters  involving  the  construction  and  enforcement 
of  contracts,  as  well  as  in  controversies  founded  on  personal  relations,  they  do 
not  necessarily  pursue  this  course  when  the  question  is  one  of  a  general  character 
or  concerns  the  general  law  of  merchants.  Tlie  law  merchant  is  not  confined  to 
any  one  nation  and  to  enable  the  Federal  courts  properly  to  protect  the  interests  of 
aliens  and  non-residents,  they  must  be  left  free  to  act  on  their  own  conceptions  of 
the  law.  This  principle  is  also  observed  when  the  controversy  before  the  court  is  one 
to  enforce  a  UabUity  against  common  carriers  or  to  determine  the  vaUdity  of  clauses 
in  bills  of  lading  or  the  proper  construction  to  be  placed  upon  contracts  of  insu- 
rance or  the  UabiUty  of  a  master  to  his  employee  for  negligence,  as  these  are  aU 
questions  of  a  general  interest. 

2.  COMMON  LAW  PROCEDURE.  —  As  the  distinction  between  law  and  equity 
is  recognized,  the  common  law  side  of  the  court  cannot  entertain  suits  of  an  equitable 
character.  The  statutes  of  the  United  States,  provide  that  the  practice,  pleadings,  and 
forms  and  modes  of  proceedings  in  civil  causes,  other  than  equity  and  admiralty 
causes,  in  the  Circuit  and  District  Courts  shall  conform  as  near  as  may  be,  to  the 
practice,  pleadings,  and  forms  and  modes  of  proceedings  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  State  withm  which  such  Circuit  or  District  Court 
are  held. 

Power  is  also  conferred  upon  these  courts  to  make  rules  and  orders  not  inconsis- 
tent with  any  law  of  the  United  States,  or  with  any  rule  prescribed  by  the  Supreme 
Court.  Thus,  wliUe  the  courts  of  the  United  States  follow  in  common  law  actions 
the  State  practice  very  closely,  they  have  a  discretion  and  may  adopt  rules  of  their 
own  which  in  some  measure  may  prescribe  a  practice  different  from  that  followed 
by  the  State  Courts. 

The  statutes  of  the  United  States  give  to  the  plaintiff  in  common  law  causes, 
similar  remedies  by  attachment,  or  other  process  against  the  property  of  the  defendant, 
which  the  State  laws  provide,  and  such  statutes  permit  the  Federal  courts  to  adopt 
from  time  to  time  by  general  rules  such  State  laws  as  may  be  in  force,  in  the  States 
where  they  are  held,  in  relation  to  attachments  and  other  process.  But  the  party 
seeking  such  attachment  or  other  remedy  must  furnish  similar  preliminary  affidavits 
or  proofs  and  similar  security  as  required  by  the  laws  of  the  State. 

The  Federal  courts  follow  the  same  rules  in  pleading  in  common  law  actions  as 
are  recognized  by  the  State  courts  in  the  same  locality,  but  are  extremely  liberal 
in  allowing  amendments  so  as  to  promote  justice. 

Jury  trials  are  requii'ed  in  all  common  law  actions,  unless  expressly  waived  by 
the  parties.  The  statute  provides  that  issues  of  fact  in  any  Circuit  Court  may  be 
tried,  and  determined  by  the  court,  without  the  intervention  of  a  jury,  whenever 
the  parties,  or  their  attorneys  of  record,  file  with  the  clerk  a  stipulation  in  writing, 
waiving  a  jury.  In  such  case,  the  finding  of  the  court  upon  the  facts,  which  may  be 
either  general  or  special,  has  the  same  effect  as  the  verdict  of  a  jury. 

Generally  siJeaking,  the  rules  of  evidence  prevailing  in  the  State  courts  in 
common  law  causes,  also  prevail  in  the  same  class  of  cases  in  the  Federal  courts, 
but  there  are  some  exceptions  as,  for  instance,  in  the  manner  of  taking  depositions. 
In  the  majority  of  the  States  the  judge  cannot  charge  the  jury  upon  questions  of 
fact,  or  even  express  to  them  his  opinion  upon  any  fact  involved  in  the  issues  to  be 
tried.  But  in  the  Federal  courts  the  judges  are  not  so  restricted,  and  they  have  full 
power  to  charge  the  jury  and  may  express  their  opinions  upon  the  weight  and  effect 
of  the  evidence.  If  the  judge  believes  that  the  preponderance  of  the  evidence  in 
favor  of  one  of  the  parties  is  so  strong  that  there  should  be  no  dispute  among  reason- 
able men  as  to  the  conclusions  to  be  drawn,  he  may  direct  a  verdict  in  favor  of  such 
party. 

C.  Pleadings  in  Equity.  —  The  first  pleading  in  an  equity  suit  is  the  bill,  which 
among  other  requirements  should  show  that  the  court  has  jurisdiction  as  a  Federal 
court  to  entertain  the  biU  and  also  that  the  court  has  jurisdiction  of  the  cause  as 
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an  equity  cause.  The  bill  must  be  signed  by  counsel  as  a  pledge  of  good  faith.  The 
bill  may  contain  interrogatories  and  if  it  does,  the  defendant  must  answer  them. 
When  the  bill  is  filed,  process  issues,  but  it  is  usual  to  ask  the  clerk  by  a  praecipe  to 
issue  process.  If  there  is  no  appearance  on  the  part  of  the  defendant  within  the  time 
required  by  the  equity  rules  tiie  plaintiff  is  entitled  to  a  decree  by  default.  If  the 
bill  alleges  that  the  defendant  has  an  interest  in  the  subject  matter  in  controversy 
without  stating  such  interest  with  particularity  a  general  disclaimer  may  be  filed 
by  the  defendant  when  he  desires  to  renounce  all  interest  in  the  subject  matter. 
But  if  tlie  biU  contains  special  allegations,  showing  an  apparent  liability  on  the 
defendant's  part,  an  answer  must  accompany  the  disclaimer  as  the  plaintiff  is  entitled 
to  be  advised  whether  the  defendant  has  an  actual  interest  or  not.  If  tlie  bill  on  its 
face  shows  any  matter  of  abatement  the  question  may  be  raised  by  demurrer.  By 
a  plea  some  distinct  defense  is  interposed,  wliich  if  sustained,  will  save  the  necessity 
of  trying  the  suit  on  the  general  issues.  Under  one  of  the  equity  rules  every  demurrer 
or  plea  must  be  accompanied  by  a  certificate  of  counsel  that  in  hie  opinion  it  is  well 
founded  in  point  of  law  and  also  by  the  affidavit  of  the  defendant  that  it  is  not  inter- 
posed for  delay,  and  a  plea  must  be  accompanied  by  an  affidavit  tliat  it  is  true  in 
point  of  fact.  If  the  defendant  desires  to  raise  the  question  that  there  is  an  adequate 
remedy  at  law,  the  proper  mode  of  doing  so  is  by  demurrer.  The  defendant  as  a 
matter  of  right  can  interpose  only  one  plea  but  tliis  rule  is  not  an  absolute  one  as 
the  Court  may  in  its  discretion  allow  more  than  one  to  be  filled. 

The  defendant  by  answer  sets  up  his  defense  to  the  general  issues.  If  the  com- 
plainant does  not  waive  an  answer  under  oath,  tlie  answer,  if  made  under  oath,  has 
the  force  of  proof  and  is  conclusive  unless  contradicted  by  two  witnesses  or  one  witness 
and  corroborating  evidence.  The  answer  should  deny  or  admit  every  material  alle- 
gation in  the  bill  of  complaint  and  any  statement  in  the  bill  to  which  the  answer  does 
not  respond  is  not  admitted  by  the  failure  to  deny  it,  but  must  be  proved.  WhOe 
an  answer  may  set  up  inconsistent  defenses,  they  must  be  consistent  as  an  answer 
is  supposed  to  be  under  oath. 

After  the  answer  is  filed  the  complainant  may  except  to  the  answer  for  insuffi- 
ciency on  the  ground  that  the  allegatiops  of  the  bill  have  not  been  sufficiently  answered. 
If  he  is  satisfied  with  the  sufficiency  of  the  answer,  he  should  file  a  general  replication. 
Special  replications  are  no  longer  used.  Wliat  is  equivalent  to  demurring  to  the 
answer  is  the  setting  of  the  case  for  hearing  on  bill  and  answer.  By  this  proceeding, 
however,  the  complainant  admits  the  sufficiency  of  all  facts  well  pleaded  in  the  answer. 

The  general  rule  is  that  in  equity  cases  the  evidence  is  taken  by  deposition, 
but  the  Court  upon  notice  given,  may,  in  its  discretion,  permit  the  whole  or  any 
specific  part  of  the  evidence  to  be  adduced  orally  in  open  court.  The  court  may  also 
order  that  the  testimony  be  taken  by  an  examiner  of  the  Court  or  one  specially  ap- 
pointed. The  examiner  is  not  authorized  to  pass  upon  questions  of  evidence,  bat 
his  duty  consists  in  taking  down  the  evidence  and  reporting  it  to  the  Court.  The  case 
may  be  referred  to  a  master  in  chancery  either  to  report  his  conclusions  on  the  facts 
or  on  the  law,  or  on  both. 

D.  Practice  in  Admiralty..  —  Congress  passed  an  act  in  the  year  1842  directing 
that  the  Supreme  Court  should  prepare  and  promulgate  rules  to  control  the  procedure 
and  practice  in  equity  and  under  this  statute  the  court  adopted  rules  known  as  the 
"admiralty  rules." 

Admiralty  proceedings  are  divided  into  proceedings  in  rem  and  proceedings  in 
personam.  A  proceeding  in  rem  binds  the  whole  world  and  as  jurisdiction  is  obtained 
by  a  seizure  of  the  property  it  is  not  necessary  to  serve  notice  upon  the  owner.  The 
theory  of  the  proceeding  in  rem  is  that  the  thing  itself  is  proceeded  against  and  the 
owner  appears  as  a  claimant.  If  there  is  no  appearance  on  the  part  of  the  defendant, 
the  judgment  can  bind  only  the  property  taken  into  custody. 

A  proceeding  in  personam  is  like  an  ordinary  action  to  recover  judgment  against 
an  individual  for  a  sum  of  money. 

The  first  pleading  is  called  the  libel  which  states  the  cause  of  action  in  writing 
and  may  propound  interrogatories  to  the  adversary.  There  is  no  particular  form 
of  phraseology  to  be  used.  All  that  is  required  is  that  the  libel  should  state  the  cause 
of  action  in  clear  and  simple  language.  Amendments  are  very  liberally  allowed.  The 
application  to  amend  is  addressed  to  the  sound  discretion  of  the  Court  and  is  granted 
or  denied  with  a  proper  regard  to  the  rights  and  interests  of  both  parties.  When  the 
Ubel  is  filed  an  order  for  process  is  made  which,  though  supposed  to  be  signed  by  th© 
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judge,  is  as  a  matter  of  course  issued  by  the  clerk  on  orders  signed  in  blank  by  the 
judge  and  left  with  him  for  that  purpose.  The  process  is  directed  to  the  marshal 
instructing  him  to  seize  the  article  libeled  and  to  give  notice  that  on  a  certain  day  the 
case  will  come  on  for  hearing.  All  persons  interested  are  notified  to  appear  on  that  day 
and  interpose  their  claims.  If  a  vessel  is  in  the  custody  of  an  officer  of  a  State  court 
the  officer  of  the  admiralty  court  cannot  serve  process  upon  it,  but  he  may  proceed 
when  such  custody  has  terminated.  The  statute  provides  that  an  owner  of  a  vessel 
desiring  its  possession  may  give  a  bond  in  double  the  amount  of  the  value  of  the  vessel. 
A  decree  may  be  entered  by  default  if  no  person  appears  and  interposes  a  defense, 
but  the  Court  may  for  good  cause  open  the  default  and  permit  a  defense  to  be  made 
if  an  application  is  made  for  that  purpose  within  ten  days. 

A  demurrer  may  be  interposed  to  the  libel  on  any  legal  ground  appearing  upon 
the  face  of  the  libel,  and  any  defense  resting  upon  fact  may  be  set  up  by  answer. 
If  the  answer  is  not  complete  the  libelant  may  except  to  it.  The  defendant  in  his 
answer  may,  if  he  desires,  propound  interrogatories  to  be  answered  by  the  libelant. 
It  is  not  necessary  to  file  a  replication  but  the  answer  is  not  to  be  considered  as  ad- 
mitting allegations  not  denied  but  such  allegations  must  be  proved. 

The  rules  of  evidence  prevailing  in  the  State  courts  are  substantially  tlie  same 
as  those  observed  in  admiralty.  The  Revised  Statutes  of  the  United  States  provide 
that  no  witness  shall  be  excluded  on  account  of  color  or  interest,  with  the  exception 
that  in  actions  by  or  against  executors,  administrators,  or  guardians,  neither  party 
can  testify  as  to  transactions  with  the  testator,  intestate,  or  ward  unless  he  is  called 
by  the  opposite  party  or  is  required  to  testify  by  the  Court ;  but  in  all  other  respects 
the  rules  of  decision  are  the  laws  of  the  State. 

A  counter  claim  which  arises  out  of  the  same  transaction  may  be  set  up  as  a 
defense  to  reduce  the  damages,  but  a  set  off  —  that  is  a  debt  arising  out  of  another 
transaction  —  cannot  be  pleaded  because  such  plea  is  permitted  by  statutes  applying 
only  to  the  common  law  and  chancery  courts.  For  the  same  reason,  statutes  of  limit- 
ations do  not  bind  courts  of  admiralty,  but  an  admiralty  court  may  hold  that  a 
claim  is,  stale  by  analogy  when  it  would  be  barred  in  another  form  by  the  statute 
of  limitations,  and  in  some  cases,  where  the  rights  of  third  parties  have  attached,  in 
a  much  shorter  time. 

The  evidence  may  be  taken  by  deposition,  or  in  the  presence  of  the  Court,  or 
in  both  modes,  or  a  commissioner  may  be  appomted  to  take  the  evidence  down  in 
writing  and  report  it  to  the  Cburt.  Costs  are  not  allowed  as  a  matter  of  course,  but 
the  court  may  refuse  to  allow  them  to  a  plaintiff  when  the  Court  considers  it  inequitable 
to  do  so.  If  the  libelant  is  successful,  the  decree  may  be  enforced  by  selling  the  vessel, 
or,  if  a  bond  has  been  given  for  its  release,  the  decree  may  be  enforced  against  the 
signers  of  the  bond. 

An  appeal  may  be  taken  by  fUing  a  petition,  addressed  to  the  judges  of  the 
Circuit  Court  of  Appeals  praying  an  appeal  and  assigning  the  errors  claimed  to  have 
been  committed.  The  district  judge  or  any  judge  of  the  appellate  court  may  allow 
the  appeal  and  if  he  allows  it  may  sign  the  citation  citing  the  opposite  party  to  appear 
in  the  court  of  appeals  on  a  designated  day. 

E.  Bankruptcy  Proceedings.  —  The  Federal  Courts  have  jurisdiction  over 
bankruptcy  proceedings.  Power  to  confer  this  jurisdiction  is  not  exclusively  vested 
in  the  Federal  government,  but  where  it  has  not  acted,  the  States  have  power  to 
enact  bankruptcy  and  insolvency  laws.  Wlien,  however,  the  national  government 
acts  on  the  subject  the  state  laws  are  suspended.  As  the  subject  of  bankruptcy  is 
considered  in  another  part  of  this  work,  it  is  referred  to  here  only  incidentally  as 
being  one  of  the  branches  of  Federal  jurisdiction. 

F.  Writs  of  Injunction.  —  When  notice  is  given  for  a  motion  for  injunction  out 
of  the  District  Court,  the  Court  or  the  judge  may,  if  there  appears  to  be  danger  of 
irreparable  injury  from  delay,  grant  an  order  restraining  the  acts  sought  to  be  en- 
joined until  the  decision  upon  the  motion.  Such  order  may  be  granted  with  or  without 
security  in  the  discretion  of  the  Court  or  judge. 

Writs  of  injunction  may  also  be  granted  by  any  justice  of  the  Supreme  Court 
in  cases  where  they  might  be  granted  by  the  Supreme  Court,  and  also  by  any  judge 
of  the  District  Court  in  cases  where  they  might  be  granted  by  the  Court. 

No  justice  of  the  Supreme  Court  may  hear  or  allow  any  application  for  an  in- 
junction or  restraining  order  in  any  case  pending  in  the  circuit  to  which  he  is 
allotted  elsewhere  than  in  such  circuit  or  such  place  outside  of  the  circuit  ss  may  be 
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stipulated  by  the  parties  in  writing,  except  in  cases  when  it  cannot  be  heard  by  the 
district  judge  of  the  district. 

If  the  district  judge  is  absent  from  the  district  or  if  from  any  cause  is  unable  to 
act,  any  circuit  judge  of  the  circuit  in  which  the  district  is  situated,  may  grant  an 
injunction  or  restraining  order  in  a  case  pending  in  the  District  Court  where  the  same 
might  be  granted  by  the  district  judge. 

No  court  of  the  United  States  has  power  to  grant  a  writ  of  injunction  to  stay 
proceedings  in  any  court  of  a  State,  except  in  cases  where  such  injuction  may  be 
authorized  by  some  law  relating  to  proceedings  in  bankruptcy. 

No  interlocutory  injunction  which  suspends  or  restrains  the  enforcement,  opera- 
tion, or  execution  of  any  statute  of  a  State  by  restraining  the  action  of  any  officer 
of  such  State  in  the  enforcement  or  execution  of  the  statute,  can  be  issued  or  granted 
by  any  justice  of  the  Supreme  Court  or  by  any  District  Court  of  the  United  States. 
or  any  of  its  judges  or  by  any  circuit  judge  acting  as  district  judge  upon  the  ground 
that  such  statute  is  unconstitutional,  uidess  the  application  for  such  injunction  is 
presented  to  a  justice  of  the  Supreme  Court  of  the  United  States  or  to  a  circuit  or 
district  judge  and  heard  and  determined  by  three  judges  of  whom  at  least  one  must 
be  a  justice  of  the  Supreme  Court,  or  a  circuit  judge,  and  the  other  two  may  be  either 
circuit  or  district  judges,  or  else  unless  a  majority  of  the  three  judges  shall  concur  in 
granting  tlie  application. 

In  all  cases  where  such  an  application  is  presented  to  a  justice  of  the  Supreme 
Court  or  to  a  judge  he  shall  immediately  call  the  other  judges  to  his  assistance  to 
hear  and  determine  the  apphcation.  One  of  the  three  judges  must  either  be  a  justice 
of  the  Supreme  Court  or  a  circuit  judge. 

Such  application  cannot  be  heard  or  determined  before  at  least  five  days'  notice 
of  the  hearing  has  been  given  to  the  governor  and  to  the  attorney  general  of  the  State, 
and  also  to  such  other  persons  as  may  be  defendants  in  the  suit. 

If,  however,  any  justice  of  the  Supreme  Court  or  any  circuit  or  district  judge  is 
of  the  opinion  that  irreparable  loss  or  damage  will  result  to  the  complamant  unless 
a  temporary  restraining  order  is  granted,  he  may  grant  such  temporarj^  restraining 
order  at  any  time  before  such  hearing  and  determination  of  the  apphcation  for  in- 
terlocutory injunction.  Such  temporary  restraining  order,  nevertheless,  if  granted, 
shall  remain  in  force  only  until  the  hearing  and  determination  of  the  apphcation  for 
an  interlocutory  injunction  upon  notice. 

The  hearing  upon  an  application  for  an  interlocutory  injunction  is  entitled  to 
precedence  and  must  in  every  way  be  expedited  and  be  assigned  for  a  hearing  at 
the  earliest  practicable  date  after  the  expiration  of  the  notice  provided  for  by  statute. 

An  appeal  may  be  taken  dnectly  to  the  Supreme  Court  of  the  United  States 
from  any  order  made  granting  or  denymg,  after  notice  and  hearing,  an  interlocutory 
injunction  in  such  a  case. 

G.  Writs  of  Habeas  Corpus.  —  The  writ  of  habeas  corpus  directs  that  a  prisoner 
or  a  person  deprived  of  his  liberty  be  brought  before  a  court  or  a  magistrate  to  deter- 
mine the  cause  of  his  detention  and  to  liberate  him,  if  he  is  unlawfully  held.  It  may 
be  issued  by  the  Supreme  Court,  the  Circuit  Courts  and  District  Courts  of  the  United 
States,  but  the  writ  is  issued  by  the  Supreme  Court  only  in  cases  affecting  ambassadors, 
public  ministers,  and  consuls  or  for  the  purpose  of  reviewing  the  decision  of  some 
inferior  tribunal.  Any  judge  of  any  of  the  Courts  named  has  power  to  issue  the 
writ,  but  it  cannot  be  used  for  the  purpose  of  correcting  errors  and  irregularities 
in  a  trial,  and  it  can  be  issued  only  in  cases  where  a  person  is  actually  restrained 
or  where  such  restraint  is  threatened  with  power  to  enforce  it.  A  writ  of  habeas 
corpus  camiot  be  issued  by  a  State  court  for  the  release  of  a  person  who  is  held 
under  color  of  Federal  authority  and  no  person  can  be  discharged  by  the  writ 
by  a  Federal  court,  unless  the  person  seeking  release  is  in  custody  under  or  by  color 
of  the  authority  of  the  United  States,  or  is  in  custody  for  some  act  done  or  omitted 
in  pursuance  of  a  law  of  the  United  States,  or  of  an  order,  process  or  decree  of  a  Federal 
court  or  judge,  or  has  been  committed  to  trial  before  some  Federal  court,  or  is  in  custody 
in  violation  of  the  constitution  or  a  law  or  treaty  of  the  United  States.  It  may  also 
issue  where  a  revenue  officer  of  the  United  States  is  in  custody  for  any  act  done  or 
omitted  under  color  of  his  office  or  under  color  of  any  law  relating  to  the  revenue, 
or  where  the  subject  or  citizen  of  a  foreign  state  domiciled  therein  is  in  custody  under 
an  alleged  right,  authority,  protection,  or  exemption  claimed  under  the  sanction 
of  any  foreign  state,  the  vahdity  of  which  is  dependent  upon  the  law  of  nations. 
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It  may  also   issue  where  it  is  necessary  to  bring  the  prisoner  into  court  to  give 
testimony. 

If  a  prisoner  is  held  in  custody  under  process  based  upon  a  city  ordinance,  or 
an  act  of  the  legislature  of  a  State  or  of  Congress  which  is  repugnant  to  the  consti- 
tution of  the  United  States,  such  prisoner  may  be  discharged  on  habeas  corpus. 
If  a  crime  is  exclusively  within  the  jurisdiction  of  the  Federal  courts,  a  prisoner  may 
be  discharged  by  such  courts  when  held  by  a  State  court  under  a  charge  of  the  com- 
mission of  such  crime. 

It  is  provided  by  the  constitution  of  the  United  States  that  the  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspended,  unless  when  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it.  The  constitution  does  not  declare  who 
may  suspend  the  writ,  and  it  is  not  settled  whether  such  power  rests  in  the  President 
or  in  Congress. 

An  appeal  may  be  allowed  from  an  order  denying  a  discharge  on  the  writ. 

H.  Contempts.  —  The  Federal  courts  have  power  to  impose  and  administer 
al!  necessaiy  oaths  and  to  punish  by  fine  and  imprisonment  at  the  discretion  of  the 
court,  contempts  of  their  authority ;  but  the  statute  provides  that  the  power  to  punish 
contempts  shall  not  be  construed  to  extend  to  any  cases  except  where  the  misbe- 
havior of  any  person  in  their  presence  or  so  near  thereto  obstructs  the  administration 
of  just  ce,  or  where  the  misbehavior  is  by  an  officer  of  such  courts  in  his  official  trans- 
actions or  where  there  is  a  disobedience  or  resistence  by  any  such  officer  or  by  any 
party,  juror,  witness,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  decree, 
or  command  of  such  courts. 

New  trials  may  be  granted  by  the  Federal  courts  in  aU  cases  where  there  has 
been  a  trial  by  jury  for  reasons  for  which  new  trials  have  usually  been  granted  in 
the  courts  of  law. 

I.  Qualifications  of  Jurors.  —  Jurors  in  the  courts  of  the  United  States,  must 
have  the  same  qualifications,  generally  speaking  and  they  are  entitled  to  the  same 
exemptions,  as  jurors  of  the  highest  court  of  law  in  the  State  in  which  the  trial  is  had. 

All  jurors  must  be  publicly  drawn  from  a  box  containing  at  the  time  of  each 
drawing,  the  names  of  not  less  than  three  hundred  persons  possessing  the  necessary 
qualifications,  to  serve  as  jurors.  These  names  are  deposited  in  the  box  by  the  clerk 
of  the  court  and  the  commissioner  appointed  by  the  judge  of  the  Court. 

The  commissioner  must  be  a  citizen  of  good  standing,  residing  in  the  district 
in  which  such  court  is  held,  and  must  also  be  a  well  known  member  of  the  principal 
political  party  in  the  district  in  which  the  Court  is  held,  opposing  that  to  which 
the  clerk  may  belong.  The  clerk  and  the  commissioner  each  place  one  name  in  the 
box  alternately,  without  reference  to  party  affihations,  imtil  the  whole  number 
required  is  placed  in  the  box. 

No  citizen  who  possesses  all  other  qualifications  required  by  law,  shall  be  dis- 
quaUfied  to  serve  as' a  grand  or  petit  juror  on  account  of  race,  color,  or  previous  con- 
dition of  servitude. 

If,  from  challenges  introduced  and  allowed  or  otherwise,  there  is  not  a  petit 
jury  to  determine  any  civQ  or  criminal  case,  the  marshal  or  his  deputy,  shall  by  order 
of  the  Court,  in  which  such  defect  of  jurors  may  happen,  return  a  sufficient  number 
of  jurymen  from  the  by-standers  to  complete  the  panel.  If  for  any  reason  the  marshal 
or  his  deputies  are  disqualified,  the  Court  may  appoint  a  disinterested  person  who 
may  return  the  jurors. 

A  grand  jury  consists  of  not  less  than  sixteen  nor  more  than  twenty-three  persons. 

A  grand  jury  is  not  summoned  to  attend  m  a  District  Court  unless  the  judge  in 
his  discretion,  or  upon  notification  by  the  district  attorney  that  such  a  jury  wiU  be 
needed,  orders  a  venire  to  issue  therefor. 

In  cities  containing  at  least  tliree  hundred  thousand  inhabitants,  a  venire  may 
issue  for  a  second  grand  jury  if  the  United  States  attorney  shall  certify  in  writing 
to  the  district  judge  that  the  exigencies  of  the  public  service  require  it. 

No  person  shall  serve  as  a  petit  jury  in  any  District  Court  for  more  than  one  term 
in  a  year,  and  it  is  a  sufficient  cause  of  challenge  to  any  juror  called  to  be  sworn  in 
any  cause  that  he  has  been  summoned  and  attended  said  court  as  a  juror  at  any  term 
of  the  court  held  within  one  year  prior  to  the  time  of  such  challenge. 

The  defendant  is  entitled  to  twenty  and  the  United  States  to  six  peremptory 
challenges  when  the  offence  charged  is  treason  or  any  capital  offense.  The  defendant 
is  entitled  to  ten,  and  the  United  States  to  six  peremptory  challenges  on  the  trial 
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of  any  other  felony.  In  all  other  cases,  civil  and  criminal,  each  side  is  entitled  to  three 
peremptory  tliallenges. 

In  all  cases  where  there  are  several  defendants  or  several  plaintiffs,  the  parties 
on  each  side  are  considered  a  single  party  for  the  purpose  of  exercising  the  challenges. 
All  chaUenges  made  to  the  panel  or  individual  jurors  for  cause  or  favor,  shall  be  tried 
by  the  Court  without  the  aid  of  triers. 

V.  APPELLATE  JURISDICTION.  —  The  appellate  jurisdiction  of  the  Federal 
courts  is  placed  partly  in  the  Supreme  Court  and  in  the  Circuit  Courts  of  Appeals 
of  the  different  circuits.  In  1891  the  Circuit  CV)urts  of  Appeal  were  established  for 
the  purpose  of  relieving  the  Supreme  Court  from  the  excessive  burden  of  cases  arising 
from  the  rapid  growth  of  the  country  and  the  constant  increase  of  litigation.  Under 
this  Act  there  is  a  Court  of  Appeals  in  every  circuit  consisting  of  three  judges.  Two 
constitute  a  quorum.  The  Court  may  be  constituted  of  the  Supreme  judge  for  that 
circuit,  the  circuit  judges  and  in  the  absence  or  disqualification  of  a  circuit  judge,  of  a 
district  judge.  No  judge  who  presided  or  participated  in  the  trial  in  the  court  below 
is  qualified  to  sit  as  an  appellate  judge. 

Appeals  or  writs  of  error  may  be  taken  directly  to  the  Supreme  Court  in  any 
case  in  which  the  jurisdiction  of  the  court  is  in  issue;  from  the  final  sentences  and 
decrees  in  prize  causes;  in  cases  of  conviction  of  a  capital  crime;  in  any  case  that 
involves  the  construction  or  application  of  the  constitution  of  the  United  States; 
in  any  case  in  which  the  constitutionality  of  any  law  of  the  United  States,  or  the 
validity  or  construction  of  any  treaty  made  under  its  authority  is  drawn  in  question ; 
and  in  any  case  in  which  the  constitution  or  law  of  a  State  is  claimed  to  be  in  contra- 
vention of  the  constitution  of  the  United  States. 

The  Circuit  Courts  of  Appeal  have  appellate  jurisdiction  to  review  by  appeal 
or  writ  of  error  a  final  decision  in  the  lower  court  in  all  cases  other  than  those  just 
mentioned  in  which  an  appeal  or  a  writ  of  error  may  be  taken  directly  to  the  Supreme 
Court.  The  judgments  or  decrees  of  the  Circuit  Court  of  Appeals  are  final  in  all  cases 
in  which  the  jurisdiction  is  dependent  entirely  upon  the  fact  that  the  opposite  parties 
to  the  suit  or  controversy  are  aliens  and  citizens  of  the  United  States  or  citizens  of 
different  States,  and  also  in  all  cases  arising  under  the  patent  laws,  the  revenue  laws, 
and  under  the  criminal  laws  and  in  admiralty  cases.  The  Circuit  Court  of  Appeals 
may  at  any  time  certify  to  the  Supreme  Court  any  question  of  law  and  the  Supreme 
Court  upon  such  certification  may  eiher  instruct  the  Circuit  Court  of  Appeals  as 
requested,  or  may  order  the  whole  record  to  be  sent  up  to  it  for  its  consideration 
and  thereupon  may  decide  the  whole  matter  in  controversy  in  the  same  manner  as 
if  it  had  been  brought  there  for  review  by  writ  of  error  or  appeal. 

It  may  be  observed  that  an  appeal  is  the  proper  mode  of  bringing  an  equity  case 
before  the  appellate  court  for  review  while  a  writ  of  error  brings  up  a  criminal  case 
or  common  law  action  upon  the  assignment  of  errors  claimed,  and  the  only  questions 
that  may  be  reviewed  are  those  of  law. 

The  Supreme  Court  has  appellate  jurisdiction  over  the  Circuit  Court  of  Appeals 
by  a  certificate  of  the  judges  of  the  Circuit  Court  of  Appeals  when  they  certify  a 
question  to  the  Supreme  Court  for  decision,  by  a  writ  of  certiorari  addressed  to  the 
Circuit  Court  of  Appeals  when  it  is  desired  by  the  judges  of  the  Supreme  Court  to 
review  the  decision  of  the  Circuit  Court  of  Appeals  by  an  appeal,  or  writ  of  error  in 
any  of  the  cases  in  which  the  decision  of  the  Circuit  Court  of  Appeals  is  not  a  finality, 
and  also  in  certain  cases  arising  under  the  act  governing  bankruptcy  proceedings. 

When  the  circuit  judges  certify  a  proposition  of  law  concerning  which  it  desires 
the  instruction  of  the  Supreme  Court  for  a  proper  decision,  the  certificate  should 
present  separate  propositions  of  law,  and  a  statement  of  facts  on  which  the  question 
of  law  arises. 

A  party  who  desires  to  have  reviewed  the  decision  of  the  Circuit  Court  of  Appeals, 
when  an  appeal  does  not  lie  directly  to  the  Supreme  Court,  may  petition  the  latter 
court  for  a  writ  of  certiorari. 

VI.  WRITS  OF  ERROR  TO  STATE  COURTS.  —  The  Supreme  Court  of  the  United 
States  may  re-examine,  reverse,  or  affirm  upon  a  writ  of  error  a  final  judgment  or 
decree  in  the  highest  court  of  a  State,  in  which  a  decision  in  the  suit  could  be  had,  where 
is  drawn  in  question  the  validity  of  a  statute,  of,  or  an  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  its  validity,  or  where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  authority  exercised  under  any  State,  on  the  ground 
of  their  being  repugnant  to  the  constitution  treaties,  or  laws  of  the  United  States, 
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and  the  decision  is  in  favor  of  their  validity ;  or  where  any  title,  right,  privilege,  or 
immunity  is  claimed  under  the  constitution  or  any  treaty  or  statute  of,  or  commission 
held  or  authority  exercised  under,  the  United  States  and  the  decision  is  against 
the  title,  right,  privilege,  or  immunity  specially  set  up  or  claimed  by  either  party, 
under  such  constitution,  treaty,  statute,  commission,  or  authority.  The  writ  of  error 
when  issued  has  the  same  effect  as  if  the  judgment  or  decree  complained  of  had  been 
rendered  or  passed  in  a  court  of  the  United  States.  The  proceeding  upon  the  reversal 
is  also  the  same  as  if  the  judgment  or  decree  had  been  rendered  in  a  court  of  the 
United  States,  except  that  the  Supreme  Court  may  at  its  discretion  proceed  to  a 
final  decision  of  the  case,  and  may  re-affirm,  reverse,  or  modify  the  judgment  or 
decree  of  the  court  below,  and  award  execution  or  remand  the  same  to  the  court  from 
which  it  was  removed. 

If  the  State  court  decides  in  favor  of  the  title,  right,  privilege,  or  immunity 
claimed  under  the  federal  authority,  the  Supreme  Court  cannot  review  the  decision. 
This  writ  is  issued  as  a  matter  of  discretion  and  not  as  a  matter  of  right.  An  applica- 
tion for  the  writ  may  also  be  made  to  the  presiding  judge  of  the  highest  court  of  the 
State  in  which  the  judgment  was  rendered.  Cases  of  a  criminal  character  in  which 
the  writ  is  issued  have  precedence  on  the  docket  of  the  Supreme  Court  over  all  cases 
to  which  the  government  of  the  United  States  is  not  a  party,  excepting  only  such 
cases  as  the  Court,  in  its  discretion,  may  decide  to  be  of  public  importance. 

It  must  appear  to  justify  the  issuance  of  the  writ,  that  a  Federal  question  was 
involved  in  the  case  in  the  State  court,  and  if  the  decision  was  against  the  plaintiff 
upon  two  different  grounds,  one  of  which  does  not  involve  a  Federal  question,  the 
writ  of  error  will  be  dismissed ;  but  if  such  independent  ground  is  clearly  untenable 
the  Supreme  Court  may  entertain  jurisdiction.  The  object  of  the  statute  conferring 
this  right  of  review  is  to  protect  the  rights  guaranteed  by  the  Federal  constitution. 
The  statute  does  not  fix  any  pecuniary  limit  to  the  amount  involved  as  the  question 
involved  is  what  confers  jurisdiction.  If  a  court  lower  than  the  highest  court  in  the 
State  has  final  jurisdiction,  the  writ  may  issue  to  such  court.  Third  parties  who  may 
have  an  indirect  interest  in  the  decision  cannot  claim  the  right  of  review,  but  such 
right  is  limited  to  the  party  actully  affected  to  his  injury  by  the  adverse  decision. 
Where  it  is  sought  to  review  the  action  of  the  State  court  on  a  Federal  question  it 
must  appear  by  the  record  that  such  question  was  raised  in  the  State  court.  The 
claim  cannot  be  recognized  when  made  for  the  first  time  in  a  petition  for  rehearing 
after  judgment. 

VII.    COURTS    OF   SPECIAL    JURISDICTION,   —   A.    Commerce   Court.   — 

The  Commerce  Court  is  composed  of  five  judges  assigned  thereto  from  time  to 
time  by  the  Chief  Justice  of  the  United  States  from  among  tlie  circuit  judges  of  the 
United  States,  for  a  period  of  five  years. 

In  all  cases  within  its  jurisdiction,  the  Commerce  Court  and  each  of  the  judges 
assigned  thereto,  may  exercise  any  and  aU  powers  of  the  District  Court  of  the  United 
States  so  far  as  the  same  may  be  appropriate  to  the  effective  exercise  of  the  juris- 
diction of  such  Court. 

It  also  has  power  to  establish  from  time  to  time  such  rules  and  regulations  con- 
cerning pleadmg,  practice  or  procedure  in  cases  or  matters  within  its  jurisdiction, 
as  to  the  Court  shall  seem  wise  and  proper. 

This  Court  possesses  the  jurisdiction  formerly  possessed  by  the  Circuit  Courts 
of  the  United  States  over  the  following  classes  of  cases : 

1.  All  cases  for  the  enforcement  otlierwise  than  by  adjudication  and  collection 
of  a  forfeiture  or  penalty  or  by  infliction  of  criminal  punishment  of  any  order  of  the 
Interstate  Commerce  Commission  other  than  for  the  payment  of  money. 

2.  Cases  brought  to  enjoin,  set  aside,  annul  or  suspend  in  whole  or  in  part,  any 
order  of  the  Interstate  Commerce  Commission. 

3.  Certain  cases  under  acts  of  Congress  relative  to  the  regulation  of  commerce 
with  foreign  nations  and  among  states. 

4.  All  such  mandamus  proceedings  as  under  the  acts  to  regulate  commerce  are 
authorized  to  be  maintained  in  a  Circuit  Court  of  the  United  States. 

The  jurisdiction  of  the  Commerce  Court  over  cases  of  the  classes  mentioned,  is 
exclusive,  but  the  jurisdiction  possessed  by  any  Circuit  Court  or  District  Court  over 
cases  or  proceedings  not  within  the  classes  mentioned  is  not  affected. 

All  suits  to  enjoin,  set  aside,  annul,  or  suspend  any  order  of  the  Interstate  Com- 
merce Commission  must  be  brought  in  the  Commerce  Court  against  the  United  States. 
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The  pendency  of  such  a  suit  does  not  of  itself  stay  or  suspend  the  operation  of 
the  Interstate  Commerce  Commission  but  the  Commerce  Court  in  its  discretion  may 
restrain  or  suspend  in  whole  or  in  part,  the  operation  of  the  order  of  the  Commission 
pending  tlie  final  determination  of  the  suit. 

The  Commerce  Court  can  issue  no  order  or  injunction  restraining  or  suspending 
an  order  of  the  Interstate  Commerce  Commission  otherwise  than  upon  notice  and 
after  hearmg,  with  the  exception  that  in  cases  where  irreparable  damage  would 
otherwise  ensue  to  the  petitioner,  the  Court  or  a  judge  thereof  may,  on  hearing, 
after  not  less  than  thirty  days'  notice  to  the  Interstate  Commerce  Commission  and 
the  Attorney  General  allow  a  temporary  stay  or  suspension  in  whole  or  in  part,  of 
the  operation  of  the  order  of  tlie  Interstate  Commerce  Commission  for  not  more 
than  sixty  daj's  from  the  date  of  such  order. 

At  the  time  of  hearing  such  application,  the  Court,  if  it  finds  that  irreparable 
damage  may  result,  may  continue  the  temporary  stay  or  suspension  in  whole  or 
in  part,  until  its  decision  upon  the  application. 

The  jurisdiction  of  this  Court  attaches  by  filing  in  the  office  of  the  clerk  of  the 
Court,  a  written  petition  setting  forth  briefly  and  succinctly  the  facts  constituting 
petitioners'  causes  of  action,  and  specifying  tlie  relief  sought. 

It  is  rec£uired  that  a  copy  of  such  petition  shall  be  immediately  served  upon 
every  defendant  named,  and  when  the  United  States  is  a  party  defendant,  the  service 
is  made  by  filing  a  copy  of  the  petition  in  the  office  of  the  Secretary  of  the  Interstate 
Commerce  Commission  and  in  the  Department  of  Justice. 

An  answer  may  be  filed  within  thirty  days. 

The  Court  may  prescribe  the  method  of  taking  evidence  in  cases  pending  in 
the  Court,  but  generally  the  practice  and  procedure  of  the  Commerce  Court  must 
conform  as  nearly  as  may  be,  to  that  in  like  cases  in  the  District  Court.  Any  appeal 
from  the  final  order  or  decree  of  this  Court  may  be  reviewed  by  the  Supreme  Court 
of  the  United  States,  if  such  appeal  is  taken  within  sixty  days  after  the  entry  of  the 
final  judgment  or  decree. 

The  Supreme  Court  has  power  to  affirm,  reverse,  or  modify  the  final  judgment 
or  decree  of  the  Commerce  Court  as  the  case  may  require,  but  an  appeal  to  the  Supreme 
Court  does  not  supersede  the  stay,  judgment  or  decree  of  the  Commerce  Court  appealed 
from,  unless  the  Supreme  Court  or  a  Justice  thereof,  shall  so  direct. 

An  appeal  may  likewise  be  taken  to  the  Supreme  Court  from  an  interlocutory 
order  or  decree  of  the  Commerce  Court  granting  or  continuing  an  injunction  restrain- 
ing the  enforcement  of  an  order  to  the  Interstate  Commerce  Commission  and  such 
appeal  must  be  taken  within  thirty  days  from  the  entry  of  such  order. 

All  appeals  from  this  Court  to  the  Supreme  Court  are  entitled  to  priority  in 
hearing  and  determination  over  all  other  causes,  except  criminal  causes. 

The  Attorney  General  has  charge  and  control  of  the  interests  of  the  Government 
in  all  cases  and  proceedings  in  the  Commerce  Court,  and  in  the  Supreme  Court  upon 
appeal  from  the  Commerce  Court,  but  the  Interstate  Commerce  Commission  and 
any  party  or  parties  in  interest  to  the  proceedings  before  the  Commerce  Court  in 
which  order  or  requirement  is  made,  may  appear  as  parties  of  their  own  motion  and 
as  of  right  and  hv  represented  by  tlieir  counsel  in  any  suit  in  which  the  validity  of 
such  order  or  I'.'quirement  or  any  part  thereof,  is  involved. 

Likewise,  communities,  associations,  corporations,  firms,  and  individuals  who 
are  interested  in  the  controversy  or  question  before  the  Interstate  Commerce  Com- 
mission, may  intervene  in  the  suit  or  proceedings  at  any  time  after  its  institution. 

The  Attorney  General  is  not  allowed  to  dispose  of  or  to  discontinue  such  suit  or 
proceeding  over  the  objection  of  such  party  or  intervenor  but  such  intervenor  may 
prosecute,  defend,  or  continue  the  suit  of  proceed  with  in  unaffected  by  the  action 
or  non-action  of  the  Attorney  General. 

B.  Court  of  Claims.  —  The  Court  of  Claims  consists  of  a  chief  justice  and  four 
judges,  and  has  jurisdiction  to  hear  and  determine  all  claims,  except  those  for  pen- 
sions, founded  upon  the  constitution  of  the  United  States  or  any  law  of  Congress,  or 
upon  any  regulation  of  any  executive  department  or  upon  any  contract,  express  or 
implied,  by  the  government  of  the  United  States,  or  for  damages  liquidated  or  unli- 
quidated, in  cases  not  sounding  in  tort,  in  respect  to  which  claims  the  parties  would 
be  entitled  to  redress  against  the  United  States  either  in  a  court  of  law,  equity,  or 
admiralty  if  suit  could  be  brought  against  the  United  States  directly.  But  this  Court 
has  no  power  to  hear  or  determine  any  claim  arising  out  of  the  late  Civil  War.  It  has 
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power  to  hear  and  determine  all  set-offs,  counterclaims,  claims  for  damages,  whether 
liquidated  or  unliquidated,  or  other  demands  on  the  part  of  the  government  of 
the  United  States  against  any  claimant  against  the  government  in  the  Court  of 
Claims. 

If  any  claim  or  matter  is  pending  in  any  of  the  executive  departments  involving 
controverted  questions  of  fact  or  law,  the  head  of  such  department  may  transmit 
the  same  with  vouchers,  papers,  documents,  and  proofs  relating  to  it,  to  the  Court  of 
Claims,  which  shall  proceed  to  hear  and  determine  such  matter  under  such  rules  as 
the  court  may  adopt. 

The  Court  shall  report  the  facts  and  conclusions  of  law  which  it  finds  to  the 
department  by  which  it  was  transmitted. 

Aliens  who  are  citizens  or  subjects  of  any  government  according  to  citizens  of 
the  United  States  the  right  to  prosecute  claims  against  such  government  in  its 
courts,  possess  the  privilege  of  prosecuting  claims  against  the  United  States  m  the 
Court  of  Claims,  if  the  subject  matter  and  character  of  theii'  claims  are  such  that 
the  Court  may  porperly  take  jurisdiction  of  them. 

Any  claim  against  the  United  States  cognizable  by  this  Court,  is  barred,  unless 
the  petition  setting  forth  a  statement  of  it  is  filed  in  the  court  or  transmitted  to  it 
by  the  secretary  of  the  Senate  or  clerk  of  the  House  of  Representatives  within  six 
years  after  the  first  accrual  of  the  claim. 

This  Court  has  power  to  establish  rules  for  its  government  and  for  the  regulation 
of  its  practice,  and  may  punish  for  a  contempt  in  the  manner  prescribed  by  the  com- 
mon law  and  exercise  such  powers  as  are  essential  to  carry  into  effect  the  powers 
granted  to  it  by  law. 

A  person  making  a  claim  is  required  to  set  forth  in  his  petition,  the  action  taken 
on  the  claim  by  Congress,  or  any  department  of  the  government  if  such  action  has 
been  had,  what  persons  are  owners  or  interested  in  it,  and  when  and  upon  what 
consideration  such  persons  became  so  interested ;  that  there  has  been  no  assignment 
or  transfer. of  the  claim  or  any  part  of  it,  except  as  stated  in  the  petition,  and  that  the 
claimant  is  justly  entitled  to  the  amount  claimed  from  the  United  States  after  the 
allowance  of  all  just  credits  and  offsets;  that  the  claimant,  and  in  case  of  assignment, 
the  original  and  every  prior  owner  of  it,  if  a  citizen,  has  at  all  times  borne  true  al- 
legiance to  the  government  of  the  United  States  and  whether  the  claimant  is  a 
citizen  or  not.  The  petition  should  also  state  that  he  has  not  in  any  way  voluntarily 
aided,  abetted,  or  given  encouragement  to  rebellion  against  the  government  and 
that  he  believes  the  facts  stated  in  the  petition  to  be  true.  Tliis  petition  must  be 
verified  by  the  affidavit  of  the  claimant  or  his  agent  or  attorney. 

The  government  has  the  right  to  traverse  the  allegations  as  to  true  allegiance 
and  voluntarily  abetting,  aiding  or  giving  encouragement  to  rebellion  against  the 
government,  and  if,  upon  the  trial,  such  issue  is  decided  against  the  claimant,  his 
petition  shall  be  dismissed. 

C.  The  Court  of  Customs  Appeals.  —  The  Court  of  Customs  Appeals  consists 
of  a  presiding  judge  and  four  associate  justices  apj)ointed  by  the  president  with  the 
advice  and  consent  of  the  Senate.  This  Court  is  one  of  record  and  has  power  to  estab- 
hsh  rules  and  regulations  for  the  conduct  of  its  business,  and  may  review  any  decision 
of  a  matter  within  its  jurisdiction  and  may  affirm,  'modify,  or  reverse  the  same. 
The  Court  possesses  appellate  jurisdiction  to  review  by  appeal  fuial  decisions  by  a 
board  of  general  appraisers,  all  cases  as  to  the  construction  of  the  law  and  the  facts 
respecting  the  classification  of  merchandise  and  the  rate  of  duty  imposed  upon  it 
under  such  classification  and  the  fees  and  charge  connected  therewith,  and  has  juris- 
diction over  all  appealable  questions  as  to  the  jurisdiction  of  the  board  of  general 
appraisers  and  all  appealable  questions  as  to  the  law  and  regulations  governing  the 
collection  of  the  customs  revenues.  In  all  such  cases  the  judgment  and  decree  of 
this  Court  of  Customs  Appeals  are  final. 

If  an  importer,  owner,  or  consignee  of  any  imported  merchandise  or  if  the  col- 
lector or  Secretary  of  the  Treasury  is  dissatisfied  with  the  decision  of  the  board  of 
general  appraisers  as  to  the  construction  of  the  law  and  the  facts  respecting  the  classi- 
fication of  such  merchandise  and  the  rate  of  duty  imposed  thereon  under  such  classi- 
fication, or  with  any  other  appealable  decision  of  the  board,  they  or  either  of  them 
may,  within  sixty  days  after  the  entry  of  such  judgment,  apply  to  the  Court  of  Cus- 
toms Appeals  for  a  review  of  the  questions  of  law  and  fact  involved  in  such  decision. 
This  application  is  made  by  filing  with  the  clerk  of  the  Court  a  concise  statement  of 
B  5 
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the  errors  of  law  and  fact  complained  of.  A  copy  is  required  to  be  served  on  the 
collector,  importer,  owner,  consignee,  or  agent  as  the  case  may  be. 

The  decision  of  the  Court  of  Customs  Appeals  is  final. 

D.  Interstate  Commerce  Commission.  The  Interstate  Commerce  Commission  con- 
sists of  seven  members.  The  term  of  office  of  each  commissioner  is  seven  years.  Not 
more  than  four  commissioners  can  be  appointed  from  the  same  political  party.  The  Act 
creating  the  Commission  applies  to  any  person  or  coi-poration  engaged  in  the  trans- 
portation of  oil  or  other  commodity  (except  water  and  except  natural  or  artificial  gas) 
by  means  of  pipe  lines  and  partly  by  railroad,  or  partly  by  pipe  lines  and  partly  by 
water.  Tlie  Act  also  applies  to  telegraph,  telephone,  and  cable  companies  (whether  wire 
or  wireless)  engaged  in  sending  messages  from  one  State,  Territory,  or  district  of  the 
United  States  to  any  other  State,  Territory,  or  district  of  the  United  States  or  to  any 
foreign  country.  These  agencies  are  considered  as  common  carriers  within  the  meaning 
and  purpose  of  the  Act.  The  Act  also  applies  to  any  common  carrier  or  carriers 
engaged  in  the  transportation  of  passengers  or  property  wholly  by  railroad  (or  partly 
by  railroad  and  partly  by  water  when  both  are  used  under  a  common  control,  manage- 
ment or  arrangement  for  a  continuous  carriage  or  shipment)  from  one  State  or  Terri- 
tory of  the  United  States  or  the  District  of  Columbia  or  from  one  place  in  a  Terri- 
tory to  another  place  in  the  same  Territory,  or  from  <anj'  place  in  the  United  States 
to  an  adjacent  foreign  country,  or  from  any  place  in  the  United  States  througli 
a  foreign  country  to  any  other  place  in  the  United  States,  and  also  to  the  transpor- 
tation, in  like  manner,  of  property  shipped  from  any  place  in  the  United  States 
to  a  foreign  country  and  carried  from  such  place  to  a  port  of  transhipment,  or  shipped 
from  a  foreign  country  to  any  place  in  the  United  States  and  carried  to  such  place 
from  a  port  of  entry  either  in  the  United  States  or  an  adjacent  foreign  country. 
The  Act,  however,  does  not  apply  to  the  transportation  of  passengers  or  property, 
or  to  receiving,  delivering,  storage,  or  handling  of  property  wholly  within  one  State 
and  not  shipjied  to  or  from  a  foreign  country  from  or  to  any  State  or  Territory,  nor 
does  it  apply  to  the  transmission  of  messages  by  telephone,  telegraph,  or  cable  wholly 
within  one  State  and  not  transmitted  to  or  from  a  foreign  country  from  or  to  any 
State  or  Territory. 

The  term  "common  carrier,"  as  used  in  the  Act,  includes  express  companies 
and  sleeping  car  companies.  The  term  "railroad"  as  used  in  the  Act  includes  all 
bridges  and  ferries  used  or  operated  in  connection  with  any  railroad,  and,  also, 
all  the  road  in  use  by  any  corporation  operating  a  railroad,  whether  owned  or  ope- 
rated under  a  contract,  agreement,  or  lease.  The  term  "railroad"  also  includes  aU 
switches,  spurs,  tracks,  and  terminal  facilities  of  everj^  kind  used  or  necessary  in  the 
transportation  of  the  persons  or  property  designated  in  the  Act,  and,  also,  all  freight 
depots,  yards,  and  grounds  used  or  necessarj'  in  the  transportation  or  delivery  of 
any  of  such  property. 

The  term  "transportation"  includes  cars  and  other  vehicles  and  all  instrumen- 
talities and  facilities  of  shipment  or  carriage,  irrespective  of  ownership  or  of  any 
contract,  express  or  implied,  for  the  use  thereof,  and  all  services  in  connection  with 
the  receipt,  delivery,  elevation,  and  transfer  in  transit,  ventilation,  refrigeration 
or  icing,  storage,  and  handling  of  property  transported. 

It  is  the  duty  of  every  carrier  subject  to  the  provisions  of  the  Act  creating  the 
Interstate  Commerce  Commision  to  provide  and  furnish  such  transportation  upon 
a  reasonable  request  therefor  and  to  establish  through  routes  and  to  make  reasonable 
rates  and  regulations  with  respect  to  the  exchange,  interchange,  and  return  of  cars 
used  therein,  and  for  the  operation  of  such  through  routes  and  for  making  reasonable 
compensation  to  those  entitled  to  it. 

All  charges  must  be  just  and  reasonable  and  eveiy  unjust  and  unreasonable 
charge  is  prohibited  and  declared  to  be  unlawful.  Common  carriers  must  establish, 
observe,  and  enforce  just  and  reasonable  classification  of  property  for  transportation, 
with  reference  to  which  classifications,  rates,  tariffs,  regulations,  or  practices  may 
be  prescribed.  No  common  carrier  is  permitted  directly  or  indirectly  to  issue  or  give 
any  interstate  free  ticket,  free  pass,  or  free  transportation  for  passengers,  except  to  its 
employees  and  their  families,  its  officers,  agents,  surgeons,  physicians,  and  attorneys 
at  law,  and  except  to  ministers  of  religions  and  persons  employed  in  charitable 
work  and  to  inmates  of  certain  public  institutions,  and  certain  other  persons. 

No  common  carrier  can  directly  or  indii-ectly,  by  any  special  rate,  rebate,  draw- 
back or  other  device,  charge,  demand,  collect,  or  receive  from  an3'  person  a  greater 
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or  less  compensation  for  any  service  rendered  or  to  be  rendered  in  the  transpor- 
tation of  passengers,  or  property  than  it  obtains  for  a  like  service  from  another. 
Nor  can  any  undue  or  unreasonable  preference  or  advantage  be  given  to  any  parti- 
cular person. 

A  common  carrier  cannot  charge  or  receive  any  greater  compeasation  in  the 
aggregate  for  the  transportation  of  passengers  or  of  like  kind  of  property  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  or  route  in  the  same  direction.  But 
upon  application  to  the  Interstate  Commerce  Commission,  such  common  carrier 
may,  in  special  cases,  after  investigation,  be  authorized  by  the  commis-sion  to  charge 
less  for  longer  than  for  shorter  distances.  If  a  railroad  carrier,  in  competition  with 
a  water  route,  reduces  the  rate  on  any  kind  of  freight  to  or  from  competition  points, 
it  cannot  increase  such  rate  unless,  after  a  hearing  by  the  Interstate  Commerce 
Commission,  it  be  found  that  such  proposed  increase  rests  upon  changed  conditions 
other  than  the  elimination  of  the  water  competition. 

All  pooling  of  freights  and  division  of  earnings  by  one  common  carrier  with 
another  are  forbidden.  Every  common  carrier  is  required  to  file  with  the  Commission, 
and  print  and  keep  open  to  inspection,  schedules  showing  its  rates  and  fares.  No 
change  can  be  made  in  these  rates,  except  after  thirty  days'  notice  to  the  Commission 
and  to  the  public.  But  the  Commission  may,  m  its  discretion,  allow  changes  upon 
less  notice.  No  carrier  can  charge  more  than  its  published  rates.  Severe  penalties 
are  prescribed  by  the  Act  for  a  failure  to  comply  with  its  provisions. 

Persons  who  claim  to  be  damaged  may  elect  whether  they  will  complain  to 
the  Interstate  Commerce  Commission  or  will  bring  suit  in  the  United  States  courts, 
but  they  camiot  pursue  both  remedies. 

The  commission  has  the  authority  to  inquire  into  the  management  of  the  business 
of  all  common  carriers  subject  to  the  Act,  and  it  must  keep  itself  informed  as  to  the 
manner  in  which  such  business  is  conducted.  The  Commission  may  determine  and 
prescribe  reasonable  regulations  and  may  order  carriers  to  cease  and  desist  from 
any  unjust  practice.  It  has  power  to  determine  and  prescribe  just  and  reasonable 
rates  and  classifications  which  shall  be  observed  as  maximum  charges. 

VII.  AWARD  OR  ARBITRATION  OF  CONSUL  OR  COMMERCIAL  AGENT 
OF  A  FOREIGN  NATION.  —  The  District  Courts  and  the  United  States  Commis- 
sioners have  the  power  to  carry  into  effect,  according  to  its  true  intent  and  meaning, 
any  award  or  arbitration  or  decree  of  any  consul,  vice-consul,  or  commercial  agent  of 
any  foreign  nation  made  or  rendered  by  virtue  of  authority  conferred  on  him  as 
such  consul,  vice-consul,  or  commercial  agent  to  sit  as  judge  or  arbitrator  in  such 
differences  as  may  arise  between  the  captains  and  crews  of  the  vessels  belonging  to 
the  nation  whose  interests  are  committed  to  his  charge;  but  such  consul,  vice-consul 
or  commercial  agent  should  first  apply  bj'  petition,  for  the  exercise  of  such  power. 

Such  Courts  and  Commissioners  have  power  to  issue  all  proper  remedial  process, 
mesne  and  final,  to  carry  into  full  effect  such  award,  arbitration,  or  decree  and  to 
enforce  obedience  to  the  same  by  imprisonment  in  the  jail  or  other  place  of  confinement 
in  the  district  in  which  the  United  States  may  lawfully  imprison  any  person  arrested 
under  the  authority  of  the  United  States,  until  compliance  is  made  with  such  award 
arbitration,  or  decree,  or  until  the  parties  are  otherwise  discharged  by  the  consent 
in  writing  of  such  consul,  vice-consul,  or  commercial  agent  or  his  successor  in  office, 
or  by  the  authority  of  the  foreign  government  which  has  appointed  such  consul, 
vice-consul,  or  commercial  agent. 

The  foreign  government,  or  its  consul,  vice-consul,  or  commercial  agent,  requir- 
ing such  imprisonment,  must  bear  the  expenses  of  such  imprisonment  and  mainte- 
nance of  the  prisoners  and  the  cost  of  the  proceedings. 
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I.  INTRODUCTORY.  —  A.  Scope  of  the  Law  of  Contracts.  —  The  general  Law  of 
Contracts  has  to  do  with  the  theory  and  fundamental  principles  underlying  all 
agreements  b>'  which  one  person  obligates  himself  to  another,  and  deals  with  the 
requisites,  operation,  performance,  and  discharge  of  contracts  generally^). 

This  general  Law  of  Contracts  subdivides  into  many  individual  branches,  such 
as  Insurance,  Negotiable  Instruments,  Carriers,  Banks  and  Banking,  etc.  These  are 
more  or  less  specialized  topics  which  have  differentiated  themselves  as  the  courts 
have  construed  particular  Iduds  of  contracts  and  have  worked  out  the  obhgations 
incident  to  particular  transactions  and  relations.  It  is  not  within  the  scope  of  the 
present  article  to  expound  the  more  specific  topics  which  are  dealt  with  at  length  in 
separate  text  boolis  and  form  complete  and  independent  titles  in  Commercial  Law. 
Some  special  reference  will,  however,  be  made  to  contracts  of  Suretyship  and  Guaranty . 
Bottomry  and  Respondentia,  Charter  Parties  and  to  the  law  of  Principal  and  Agent 
in  its  relation  to  contracts.  The  topics  of  Insurance,  Negotiable  Instruments,  Carriers, 
Sales,  and  Factors  are  dealt  with  in  special  articles. 

B.  Arrangement.  —  The  essentials  to  a  vaUd  contract,  to  wit,  agi-eement  and 
consideration,  will  first  be  treated,  and  then  the  operation,  performance,  and  discharge 
of  vaUd  contracts.  Defects  which  invahdate  contracts  and  which  render  them  void, 
voidable,  or  unenforceable,  will  then  be  considered.  Among  these  negative  elements 
or  defenses  are: 

1.  lUegaUty,  or  some  taint  in  the  character  of  the  bargain  or  the  object  of  the 
contract,  as  usury,  gambling  transaction,  restraint  of  trade,  etc.; 

2.  Unfairness  of  the  bargain,  resulting  from  fraud,  mistake,  dm-ess,  or  undue 
influence ; 

3.  Incapacity  of  the  parties  from  infancy,  covertui'e  or  insanity; 

4.  Statutory  defenses,  particularly  the  Statute  of  Frauds  which  makes  the  ab- 
sence of  a  wTitten  memorandum  a  defense. 

C.  American  Common  Law  of  Contracts.  —  The  law  of  contracts  as  it  exists  to- 
day in  the  United  States  is  principally  unwritten  law  finding  its  authoritative  ex- 
position in  the  printed  reports  of  the  decisions  of  the  various  State  and  Federal  courts. 
There  is  a  common  law  of  each  State  which  differs  to  a  greater  or  less  extent  from  the 
common  law  of  every  other  State.  In  contract,  as  in  tort  and  property  cases,  where 
the  Federal  courts  acquire  jurisdiction,  they  administer  the  statutes  and  common 
law  of  the  State  in  wliich  the  court  sits,  but  there  is  a  general  commercial  law  recog- 
nized by  the  Federal  courts  which  may  differ  somewhat  from  the  conmiercial  law  as 
interpreted  by  the  courts  of  the  State  where  a  particular  case  arises^).    The  law  of 


1)  Writers  on  the  common  law  have  as  other  the  fulfilment  of  some  demand.  The 
yet  failed  to  recognize  any  such  great  division  term  was  first  adopted  into  the  common  law 
as  "the  Law  of  Obligations"  of  European  merely  to  signify  a  bond,  i.  o.,  a  formal  acknow- 
codes  and  systems.  "Obligation"  in  European  ledgment  of  debt  under  seal.  Tlie  Law  of 
and  in  Roman  law  is  a  word  of  large  extent,  em-  Contracts  is  the  most  general  department  re- 
bracing  all  claims  or  relations  between  parties  cognized  in  the  Law  of  Obligations.  —  *)  Swift 
which  entitle  one  of  them  to  claim  from  the  v.  Tyson,   (1842)    16  Pet.  1. 
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Massachusetts,  of  New  York,  of  Pennsylvania,  of  California,  of  the  Federal  courts 
and  the  various  States,  as  to  contracts,  torts,  and  property,  are  not,  however,  different 
systems  or  bodies  of  legal  doctrine.  The  basis  of  all  is  found  in  the  doctrines  originally 
evolved  by  the  EngUsh  courts  and  adopted  as  the  foundation  of  the  legal  system  in 
every  State  except  Louisiana i).  The  continual  study  and  citation  of  English  decisions 
and  decisions  from  the  other  States,  and  the  influential  authority  of  the  United 
States  Supreme  Court,  have  maintained  a  substantial  uniformity  and  similarity  in 
general,  although  there  may  be  great  divergence  and  confUct  of  authority  among  the 
States  on  particular  questions,  such  as  "moral  consideration,"  the  right  of  a  benefi- 
ciary to  sue  on  contracts  to  which  he  is  not  a  party,  the  vahdity  of  contracts  for 
additional  compensation  for  the  performance  of  an  existing  contract,  anticipatory 
breach,  etc. 

D.  What  Law  Governs  the  Validity  of  a  Contract.  —  When  a  contract  is  sought 
to  be  enforced  in  a  State  other  than  that  in  which  it  was  made  or  m  which  it  was  to 
be  performed,  the  law  of  the  forum  often  adopts  some  foreign  law  as  its  standard  to 
determine  the  requisites,  validity,  obUgation,  and  effect  of  the  contract.  This  foreign 
law  must  be  brought  to  the  attention  of  the  court  by  proper  evidence,  and  in  the 
absence  of  any  showing  as  to  the  foreign  law,  which  is  the  true  measure  of  the  rights  of 
the  parties,  the  court  will  assume  that  the  lex  loci  is  the  same  as  the  lex  fori,  and 
determine  all  questions  by  its  ordinary  rules.  A  foreign  contract,  valid  where  made, 
may  be  enforced  in  any  State  where  the  court  can  acquire  jurisdiction  of  the  person 
of  the  defendant,  unless  the  contract  contravenes  good  morals  or  the  settled  policy 
oi  the  State  in  whose  tribunals  its  enforcement  is  sought. 

There  is  a  great  confUct  of  authority  among  the  States  as  to  what  law  governs 
the  vahdity  of  a  contract.  On  sound  theory,  it  is  maintained  by  Professor  Joseph 
H.  Beale,  a  leading  American  authority  on  the  Confhct  of  Laws,  that  the  law  of 
the  place  of  making  (lex  loci  contractus)  should  govern  the  effect  of  the  contract  and 
determine  its  validity  or  invahdity.  The  Supreme  Court  of  the  Unitnd  States  seems  in 
different  cases  to  have  insonsistently  recognized  three  different  standards:  L  The 
law  of  the  place  of  making;  2.  The  law  of  the  place  of  performance,  and  3.  The  law 
by  which  the  parties  intended,  or  may  fairly  be  presumed  to  have  intended,  the 
contract  to  be  governed^). 

The  present  state  of  the  authorities  is  summarized  as  follows  by  Professor  Beale 
ill  an  exhaustive  and  elaborate  article*): 

1.  States  adopting  the  law  of  the  place  of  making:  Colorado,  Indiana,  Mary- 
land (?)  Massachusetts,  Tennessee,  West  Virginia. 

2.  States  adopting  the  law  of  the  place  of  performance:  Alabama,  Ai'kaiLsas  (?), 
California  (?),  Georgia,  Iowa,  Kansas,  Kentucky,  Louisiana  (?),  Maine  (?),  Missis- 
sippi, Michigan,  New  Hampshire,  New  Jersey,  Ohio,  Permsylvania,  South  Dakota. 

3.  States  adopting  the  law  intended  by  the  parties:  England  and  the  EngUsh 
Colonies,  Cormecticuf*),  District  Columbia,  Ilhnois,  Nebraska,  New  York,  North 
Carolina,  North  Dakota,  South  Carohna*),  Texas*),  Virginia*),  Washington,  Wis- 
consin; and  in  usury  cases,  also  the  Federal  courts,  Alabama,  Georgia,  Kansas, 
Missouri,  Mississippi,  Ohio,  and  Temiessee. 

The  present  tendency  of  the  authorities,  stimulated  by  the  late  English  and 
Federal  cases,  is  toward  the  adoption  of  the  law  actually  or  presumably  intended  by 
the  parties.  Professor  Beale  criticises  this  doctrine  as  giving  legislative  force  to  the 
intent  of  the  parties  and  postulates  that  rights  are  necessarily  created  by  the  law  of 
the  place  where  the  transaction  occurs ;  yet  it  should  be  remembered  that  the  forum 
merely  adopts  the  foreign  rules  as  its  own  pro  hac  vice,  to  work  out  justice,  and  the 
law  of  the  country  or  state  with  a  view  to  which  the  parties  contracted  would  seem 
to  be  the  just  standard  b}'  which  to  determine  the  validity  of  their  bargain  and  to 
measure  their  rights  and  duties  under  the  contract. 

IL  FORMATION  AND  EXECUTION  OF  CONTRACTS.  —  A.  Agreement  or 
Mutual  Assent.  —  1.  DEFINITION  OF  CONTRACT.  —  The  definition  of  a  contract 


1)  The  Civil  Code  of  Louisiana,  adapted  instruments,  insurance,  corporations,  and  part- 

from  the  Code  Napoleon,  makes  some  elaborate  nership,   is   in   its  general   features   and   prin- 

dispositions  as  to  the  Law  of  Obligations,  after  ciples,  the  same  as  the  commercial  law  of  the 

the  manner  of  the  Civil  Law,  differing  from  the  other  States  and  of  England.  —  -)  Joseph  H. 

nomenclature  and  conceptions  of  the  common  Beale,  in  13  Harv.  Law  Rev.  pp.  1,  79,  194,  260. 

law  of  Contracts.    The  commercial  law  of  Loui-  —  ')  Ibid.  p.  207.  —  *)  Presumably,  in  these 

siana,   however,   with   reference   to   negotiable  States,   the  law  of  the   place  of   performance. 
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most  commonly  adopted  is  that  given  by  Blackstone:  "An  agreement  upon  a  suffi- 
cient consideration  to  do  or  not  to  do  a  particular  thing i)".  The  term  contracts, 
however,  is  used  to  include  all  obligations  arising  from  a  promise,  agreement,  or 
voluntary  undertaking.  It  is  true  that  the  most  universal  ground  recognized  by  the 
law  for  giving  force  to  an  agi-eement  is  consideration.  But  promises  are  enforced  as 
contracts  in  some  jurisdictions  without  consideration,  if  they  are  expressed  in  solemn 
form  under  seal,  or  if  they  are  based  on  strong  moral  oV)ligation,  or  have  induced  the 
promisee  to  act  in  reliance  upon  them  to  his  prejudice. 

2.  EXPRESS  AND  TACIT  AGREEMENTS.  —  Express  contracts  are  those  in 
which  the  terms  of  the  agreement  are  declared  by  express  words.  Tacit  contracts, 
(contracts  implied  in  fact),  are  those  where  the  terms  of  the  agreement  are  expressed 
by  conduct,  e.  g.,  the  voluntary  acceptance  of  benefits.  Whenever  one  person.  A, 
confers  a  benefit  on  B,  with  the  expectation  of  being  paid  and  witli  the  knowledge 
of  the  other,  the  doing  of  the  work  with  B's  knowledge  is  the  proposal,  and  B's  accep- 
tance of  the  benefit  amounts  to  a  promise  to  pay  the  reasonable  value  of  the  goods 
or  services.  Where,  however,  the  defendant  has  no  opportunity  to  leject  the  benefit, 
then  the  obhgation  to  pay,  if  any,  is  quasi-contractual,  for  no  tacit  promise  may 
be  infeiTed^).  Thus,  where  services  are  rendered  to  another,  without  his  request  or 
knowledge,  however  meritorious  or  beneficial,  as  the  saving  of  his  property  from 
destruction  by  fire,  there  is  no  contract,  either  express  or  implied,  for  he  cannot  be 
deemed  to  have  agreed  to  pay  for  what  he  had  no  opportunity  to  reject^). 

"WTien  relatives  live  together  as  members  of  one  family,  or  as  one  household, 
the  right  to  compensation  for  board  and  personal  services  does  not  exist  in  the  absence 
of  an  express  contract;  but  when  .such  relation  does  not  exist  an  imphed  contract 
to  pay  remuneration  may  arise*)."  The  reason  is  that  the  household  familj'  rela- 
tionship is  presumed  to  abound  in  reciprocal  acts  of  kindness  and  good  will,  which 
are  gratuitously  performed.  Between  strangers  such  benefits  are  presumably  con- 
ferred on  the  basis  of  bargain,  and  with  a  reasonable  and  proper  expectation  of 
compensation^). 

3.  TACIT  AND  QUASI-CONTRACTS.  —  The  term  "implied  contracts"  is, 
unfortunately,  appHed  both  to  real  agreements,  tacitly  understood  from  conduct,  such 
as  the  silent  employment  of  another,  and  also  to  quasi-contracts,  where  the  promise 
to  pay  is  purely  constructive  and  imphed  by  law  from  the  circumstance  of  unjustified 
benefits  or  burdens  received  or  suffered  at  the  hands  of  another.  As  the  theorj'  of 
the  forms  of  action  of  our  early  common  law,  assumpsit,  covenant,  and  debt,  did 
not  embrace  obligations  quasi  ex  contractu,  these  cases  had  to  be  dealt  with  by  an 
implied  assumpsit  or  fictitious  promise  to  bring  them  within  the  theory  of  the  only 
available  remedy^). 

4.  PRELIMINARY  NEGOTIATIONS  LEADING  TO  FINAL  OFFER  AND 
ACCEPTANCE.  —  An  important  distinction  to  be  observed  at  the  outset  is  that  be- 
tween a  definite  proposal  or  acceptance,  and  the  prehminary  steps  in  the  negotiation 
of  the  contract. 

A  bargain  is  concluded  only  when  one  party  has  communicated  to  another  a 
definite  proposal  containing  all  the  terms  of  the  bargain  and  the  other  party  has 
accepted  it.  Mere  advertisements,  price  marks,  quotations  of  prices,  and  business 
cii'culars  are  not  offers  or  proposals  to  which  the  maker  can  be  held  by  an  acceptance, 
for  they  leave  various  important  matters  to  be  arranged.  Thej'  are  intended  merely 
as  tentative  or  introductory  negotiations.  If  an  order  of  a  specified  quantity  or 
amount  is  made  according  to  the  terms  quoted,  the  acceptance  of  the  order  by  the 
seller  is  necessary  to  complete  the  bargain  and  create  a  binding  contract').  So  a 
telegiam  to  a  bidder  for  pubhc  work,  "You  are  low  bidder — come  on  morning  train", 
does  not  conclude  a  contract  with  him,  and  he  may  refuse  to  comply  with  his  bid.  It  is 
simply  an  acknowledgment  that  he  was  the  lowest  bidder;  other  negotiations  are 
necessary  to  complete  the  contract^).  An  agreement  subject  to  the  preparation  and 
approval  of  a  formal  contract  is  not  a  contract,  and  the  mere  fact  that  the  parties 

1)    2  Bl.   Coram.   442.      Taney,    C.   J.,    in  20  Johns.  28.  —  «)  Disbrow  v.  Durand,  (1892) 

Charles  River  Bridge  V.  Warren  Bridge,  (1840)  54  N.   J.   L.    343.   —  ')   See  note    1   L.   R.   A. 

11   Pet.  420.  572,    Justice  v.   Lang,  (1870)  42  (N.  S.)  819;  also  note,  11  L.  R.  A.  (N.  S.)  254. 

N.    Y.   493,   496.      Cal.   Civ.   Code,   sec.    1549.  —   «)    Wald's   Pollock   on   Contracts    (3d   ed.) 

La.  Civ.  Code  (1909)  sec.   1761.  Ga.  Civ.  Code  p.    12.  —  ")    Jloulton    v.   Kershaw,    (1884)    59 

(1911)  sec.  4216.  —  2)  Harriman  on  Contracts,  Wis.    316.    —    «)    Cedar    Rapids    Lumber   Co. 

p.   7.  —  3)   Bartholomew  v.   Jackson,   (1822)  v.  Fisher,   (Iowa,    1906),    105  N.  VV.  395. 
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contemplated  a  formal  \\Titten  agreement  is  strong  evidence  that  the  previous 
negotiations  were  not  final i). 

5.  WHERE  ORAL  AGREEMENT  IS  TO  BE  REDUCED  TO  WRITING.  — 
"It  is  a  general  rule  that  when  it  is  a  part  of  the  understanding  between  the  parties, 
that  the  terms  of  their  compact  are  to  be  reduced  to  wTiting  and  signed  by  the  par- 
ties, the  assent  to  its  terms  must  be  evidenced  in  the  manner  agi'eed  upon,  or  it  does 
not  become  a  final  and  completed  contract^)." 

On  the  other  hand,  oral  negotiations  or  correspondence  may  settle  all  the  terms 
of  and  complete  the  contract,  although  it  is  understood  that  a  future  wTitten  memo- 
randum shall  be  signed  up^).  The  intention  to  put  the  contract  in  writing  at  a  sub- 
sequent time  is  not  necessarily  sufficient  to  show  the  bargain  not  final  and  complete. 
It  is  a  question  of  intention  whether  the  parties  concluded  a  contract  by  their  corre- 
spondence, of  which  a  formal  memorandum  was  to  be  made,  or  were  only  setthng 
the  terms  of  a  wTitten  agreement  into  which  they  proposed  to  enter  after  all  the  par- 
ticulars had  been  adjusted,  and  by  which  alone  the  contract  \\as  to  be  expressed. 
"A  vahd  contract  may  doubtless  be  made  by  coixespondence,  but  care  should  alwaj^s 
be  taken  not  to  construe  as  an  agreement  letters  which  the  parties  intended  only  as 
a  preliminary  negotiation.  The  question  in  such  cases  always  is,  Did  they  mean  to 
contract  by  their  coiTespondence,  or  were  the3^  only  setthng  the  terms  of  an  agree- 
ment into  wliich  they  proposed  to  enter  after  all  the  particulars  were  adjusted?*)" 
The  terms  of  payment,  as  well  as  other  elements  of  the  contract,  must  be  agreed  upon, 
and  nothing  be  left  open  for  future  arrangement. 

In  Brown  v.  N.  Y.  Central  Railroad^),  Earl,  J.,  quotes  from  Ridgway  v.  Whar- 
ton 8);  as  follows:  "An  agreement  to  enter  into  an  agreement  upon  terms  to  be  after- 
ward settled  between  the  parties  is  a  contradiction  in  terms.  It  is  absurd  to  say  that 
a  man  enters  mto  an  agreement  till  the  terms  of  that  agreement  are  settled.  Until 
those  terms  are  settled  he  is  perfectly  at  liberty  to  retire  from  the  bargain." 

6.  CERTAINTY  AND  DEFINITENESS*  OF  TERMS.  —  The  parties  must 
define  with  certainty  the  terms  of  the  contractual  undertaking  and  the  tilings  to 
be  performed.  Courts  cannot  assume  to  make  bargains  for  the  parties  or  to  speculate 
as  to  what  mutual  undertakings  they  might  properly  have  entered  into.  A  letter  to  the 
owner  of  a  building  proposing  to  lease  it  for  a  certain  term  and  rental,  upon  condition 
of  alterations  being  made  according  to  plans  "to  be  mutually  agreed  upon,"  and  a 
letter  from  the  owiier  accejiting  the  offer,  do  not  constitute  a  contract  for  a  lease. 
The  letters  do  not  form  a  completed  agreement,  but  are  conditioned  upon  a  future 
agreement  between  the  parties  as  to  plans  of  alterations.  The  lessee  cannot  waive 
any  claim  to  alterations  and  demand  a  lease  without  them'').  "Wliere  a  contract  is 
a  unit  and  is  left  uncertain  in  one  particular,  the  whole  will  be  regarded  as  inchoate, 
because  the  parties  have  not  been  ad  idem,  and  therefore  neither  is  bound."*)  A 
contract  by  wluch  the  defendant  oil  company  agreed  to  sell  plaintiff  its  oil  on  such 
reasonable  terms  as  to  enable  him  to  compete  successfully  with  other  parties  selling 
within  the  same  territory  was  held  too  indefinite  and  too  general  to  be  enforceable 
as  a  contract^). 

7.  COMPLETENESS.  —  A  Ijlank  left  in  a  printed  or  mitten  contract  may  be 
supphed  only  where  the  instrument  contains  the  means  of  supplying  it  with  certainty. 
Where  there  is  so  great  uncertainty  that  it  cannot  be  known  what  is  contracted  for 
the  contract  is  necessarily  void  on  that  account  i"). 

8.  LAPSE  AND  REVOCATION  OF  OFFERS.  —  A  mere  proposal,  without  a 
binding  contract  to  keep  it  open,  may  be  withdra\\n  at  any  time  before  acceptance. 
Thus,  an  application  for  hfe  insurance  is  not  a  contract,  and  does  not  bind  the 
applicant  to  take  the  policy  or  pay  the  premium  until  the  proposal  has  been  accepted 
by  the  company  and  a  pohcy  issued.  Even  if  the  apphcation  is  accompanied  by  a 
note  or  by  actual  cash  for  payment  of  the  premium,  «hile  the  company  is  free  to 
reject  the  apphcant,  he  is  free  to  withdi-aw  or  modify  hisapplicationii).  An  auctioneer 

1)  4  L.  R.  A.  (N.  S.)  177,  note.  —  2)  Spinney  304.  —  ')  Mayer  v.  McCreery,  ( 1890)  1 19  N.  Y. 

V.   Downing,   (1895)    108  Cal.    666;   Edgemoor  4.34;   23  N.   E.    1045.  —  »)  National  Bank  v. 

Bridge    Works    v.    County    of    Bristol,    (1898)  Hall,  (1879)  101  U.  S.  43,  49.  —  »)  Marble  v. 

170    Mass.    528.    —    3)    Sanders    v.    Pottlitzer  Standard   Oil   Co..    (1897)    169   Jlass.    553.    — 

Bros.    Fruit   Co.,    (1894)    144   N.    Y.    209;    29  i")  Church  v.  Noble,   (1860)   24  111.  291,   Dec. 

L.  R.  A.  431,  note.  —  *)  LjTnan  v.  Robinson,  Dig.  Contracts,  sec.  39.  —  'i)  Travis  v.  Neder- 

(1867)   14  Allen,  254.  —  ^)    (1871)  44  N.   Y.  land  Life  Insurance  Co.,  (1900)  104  Fed.  486. 
79.  —  6)  Per  Lord  Wensleydale,  6  H.  L.  Cas. 
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may  withdraw  the  property  put  up  for  sale  if  dissatisfied  with  the  bids,  as  he  luerely 
calls  for  offers,  which  are  not  binding  until  the  highest  bid  is  accepted,  and  the  goods 
are  finally  knocked  down  to  the  bidder.  Until  then,  either  goods  or  bid  maj'  be  with- 
drawn i).  An  agreement  to  keep  an  offer  open  for  a  certain  time  does  not  prevent 
revocation,  unless  part  of  a  valid  "option"  contract  to  that  effect^).  An  offer  remains 
open  until  notice  of  revocation  actuallj'  reaches  the  offeree  or  the  offer  expires  by 
its  own  terms,  and  mailing  an  acceptance  will  complete  the  contract  even  if  a  letter 
of  revocation  is  already  in  the  mails*). 

A  proposal  which  calls  for  a  replj'  "by  return  mail"  must  be  accejrted,  if  at  all, 
by  answer  sent  by  the  earliest  mail*).  Even  without  such  express  limit  an  offer 
continues  open  only  a  reasonable  time,  and  one  cannot  hold  under  advisement  for 
two  days  an  offer  of  goods  whieli  fluctuate  rapidly  in  price,  as  this  would  not  be  a 
reasonable  time  in  commercial  matters^).  So  conditions  may  be  prescribed  by  the 
offer  as  to  the  place  and  mode  of  acceptance,  and  any  departure  therefrom  is  no 
acceptance*). 

9.  ACCEPTANCE  AND  MEETING  OF  THE  MINDS.  —  Acceptance,  to  result 
in  a  contract  must  be  an  absolute  and  unqualified  assent  to  the  terms  of  the  offer. 
If  one  party  offers  to  sell  another  oOOO  tons  of  iron  rails,  and  the  prospective  buyer 
directs  the  seller  to  enter  an  order  for  1200  tons  on  the  same  terms,  this  amounts 
to  a  rejection  of  the  original  proposal.  A  subsequent  attemjrt  to  accept  the  prior 
offer  amounts  only  to  a  new  offer  and  creates  no  contract').  So,  the  answer  to  an 
offer  which  proposes  modifications  or  introduces  a  new  term,  whether  as  to  quantity, 
price,  time,  or  place  of  performance  constitutes  a  coimter  pioposal®). 

10.  ACCEPTANCE  BY  PROMISE  OR  BY  PERFORMANCE.  —  Some  propo- 
sals such  as  an  offer  to  guarantee  payment  of  goods  sold  or  money  advanced  to  a 
third  party,  or  an  order  of  goods  to  be  sliipped,  or  the  advertisement  of  a  reward  for 
the  arrest  and  conviction  of  a  criminal  and  the  like,  can  be  accepted  only  by  complete 
performance  of  the  acts  and  rendering  the  full  consideration  requested^).  Such 
contracts  are  called  "unilateral,"  as  there  is  a  promise  only  on  one  side,  the  conside- 
ration on  the  other  being  executed.  In  contracts  of  guaranty  notice  of  the  trans- 
action with  the  principal  debtor  by  which  one  accepts  the  offer,  should  be  given  to 
the  guarantor!").  Where,  as  is  usually  the  case,  the  bargain  proposed  contemplates 
a  bilateral  contract  with  an  immediate  engagement  on  both  sides,  the  commencing 
of  the  work  or  performance  is  not  an  acceptance i^). 

11.  CONTRACTS  BY  CORRESPONDENCE.  —  "It  is  to  be  taken  as  settled 
law,  both  in  this  country  and  England,  in  cases  of  conti-acts  between  parties  distant 
from  each  other  but  communicating  in  njodes  recognized  in  commercial  business, 
that  where  an  offer  is  made  by  one  person  to  another,  the  minds  of  the  parties  meet 
and  a  contract  is  to  be  deemed  concluded  when  the  offer  is  accepted  in  reasonable 
time,  either  by  telegram  duly  sent  in  the  oidinary  way,  or  by  letter  duly  posted  to 
the  proposer,  provided  either  be  done  before  the  offer  be  withdrawn,  to  the  know- 
ledge of  the  other  party"  12). 

12.  TIME  OF  CON'SUMMATION.  —  The  contract  is  completed  as  soon  as  a 
letter  of  acceptance  in  response  to  a  previous  offer  by  letter  is  deposited  in  the  mail 
properly  addressed  and  postage  prepaid.  The  same  rule  appUes  to  contracts  by 
telegraph  1*).  The  contract  is  complete  as  soon  as  the  telegram  of  acceptance,  in 
response  to  an  offer  by  telegraph  is,  deposited  v\ath  the  telegraph  company  for  trans- 
mission to  the  offeree  1*).  It  as  lieen  held  however,  that  an  acceptance  by  telegraph 
of  an  offer  by  mail  does  not  complete  the  contract  until  the  telegram  is  dehvered  to 
the  sender  and  if  the  company  is  negUgent  in  promptly  transmitting  the  message, 
no  contract  results^^). 


1)  Blossom  V.  RaUroad  Company,   (1866)  i")    Bishop    v.   Eaton,    (1894)    161   Mass.   496; 

■i  Wall.  (U.  S.)   196.  —  2)  Hayes  v.  O'Brien,  cp.  Davis  v.  Wells,  (1881)  104  U.  S.   107.  — 

(1894)  149  111.  403,  411.  —  3)  \Vheat  v.  Cross,  ")  White  v.  Corlies,  (1871)  26  N.  Y.  467.  — 

(1869)   3i   Md.   99.   —  *)  McClay  v.   Harvey,  12)  Taylor  v.  Merchants   Fire   Insurance   Co., 

(1878)  90111.  525. —  5)  Averillv.  Hedge,  (1838)  (1850)   9  How.   390;    Burton  v.    U.   S.,   (1906) 

12Conn.  424.  —  6)  Eliason  V.  Henshaw,  (1819)  202  U.   S.   344.   —  ")  Brewer  v.  Horst-Lach- 

4    Wheat.    225.    —    ')    Minneapolis    Railway  mund  Co.,  (1900)  127  Cal.  643;  50  L.  R.  A. 

V.  Columbus  Rolling  Mill  Co.,  (1886)  119  U.  S.  240,  note.  —  ")  Andrews  v.  Schreiber,  (1899) 

149.  —  8)  Jenness  v.  Mt.  Hope  Iron  Co.,  (1804)  93  Fed.  367.  —  i')   Lucas  v.   Western  Union 

.^.3  Me.  20.  —   9)  Williams  v.   West   Chicago,  Telegraph  Co.,  (Iowa,  1906)  6  L.  R.  A.  (N.  S.) 

etc.,    Railroad    Co.,    (1901)    191    111.    610.    —  1016,  note. 
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13.  ACTUAL  RECEIPT  OF  COMmJNTCATION  NOT  NECESSARY  UNLESS 
STIPULxA.TED.  —  The  mailing  of  a  letter  of  acceptance  is  not  in  and  of  itself  com- 
munication, but  it  normally  results  in  that,  and  is  directed  to  that  end.  The  posting 
of  a  letter  is  therefore,  Uke  speaking  to  one  present,  the  requisite  expression  of  agree- 
ment which  clinches  the  matter.  The  "minds  of  the  parties  meet,"  though  not  to  the 
simultaneous  knowledge  of  each.  The  letter  must  be  properly  addressed,  stamped, 
and  deposited  in  the  post  office  or  in  one  of  the  street  letter  boxes ;  otherwise  it  wiU 
not  be  a  sufficient  expression  of  agreement  until  it  arrives  at  the  destination.  A 
proposal  may  of  course  make  the  formation  of  the  contract  dependent  on  actual 
communication  or  receipt  of  the  acceptance i). 

14.  ACCEPTANCE  BY  TAKING  DOCUMENT.  —  Many  contracts  are  made 
by  the  delivery  and  acceptance  of  a  document,  such  as  a  railroad  ticket,  telegraph 
blank,  bill  of  lading,  warehouse  receipt,  or  other  instrument  containing  various  terms 
and  conditions.  If  the  %\Titing  containing  these  terms  and  stipulations  be  accepted 
by  the  person  to  whom  it  is  tendered  he  will  as  a  rule  be  bound  by  its  contents,  fine 
print  and  all,  whether  he  takes  the  trouble  to  read  the  document  or  not ;  and  he  cannot 
set  up  that  he  neither  read,  understood,  or  consented  to  them^).  A  party  will  not, 
however,  be  bound  by  conditions  of  a  paper  which  he  accepts,  where  the  paper  is  a 
mere  receipt  not  purporting  to  be  a  contract,  or  \\  here  the  terms  are  not  reasonably 
discernible  and  brought  to  his  notice 3). 

15.  WRITTEN  CONTRACTS.  —  a)  Necessity  of  Writing.  —  All  contracts  may 
1)6  oral,  and  made  by  mere  word  of  mouth,  except  such  as  are  especially  required 
by  statute  to  be  evidenced  by  some  note  or  memorandum  in  writing  signed  by  the 
party  to  be  charged.  Thase  statutes  are  knoAvn  as  the  "Statutes  of  Frauds"  and  are 
dealt  with  later*). 

b)  Execution  of  Written  Contracts. — Tlie  execution  of  an  instrument  is  the  signing 
and  delivering  it,  with  or  without  affixing  a  seal^).  A  written  instrument  does  not 
bind  the  party  signing  it  if  he  suppresses  or  destroys  it  before  he  delivers  it  as  a  con- 
tract''). An  instrument,  whether  operating  as  an  executorj^  contract  or  as  a  con- 
veyance, must  be  dehvered  in  order  to  be  effectual.  The  dehvery,  however,  need  not 
be  a  manual  transmission,  but  may  be  any  act  of  acknowledgment  or  assent  showing 
an  intent  to  put  the  document  into  effect'). 

There  is  no  method  of  authenticating  contracts  in  the  United  States  by  registra- 
tion or  inscribing  them  in  the  official  records  of  a  notary  public  or  court,  as  is  done 
in  civil  law  countries.  Acknowledgment  before  a  notary  is  frequently  made  by 
statute  prima  facie  evidence  of  the  execution  of  the  writing^). 

c)  Conditional  Execution.  —  A  contract  executed  by  two  alone,  although  in  the 
body  of  the  contract  a  third  person  was  named  as  a  joint  contractor  with  the  defen- 
dant was  held  valid  against  the  party  executing  it,  unless  at  the  time  he  signed  and 
deUvered  it  he  had  expressly  declared  that  he  would  not  be  bound  unless  the  contract 
were  executed  by  the  third  party^).  There  is,  however,  a  conflict  of  authority  as  to 
the  effect  of  the  conditional  execution  of  a  contract  under  parol  agreement  that  it 
shall  not  take  effect  until  others  have  signed  iti").  A^Tien  a  contract  provides  for  the 
furnishing  of  a  bond  to  secure  the  performance  of  the  contract,  it  is  not  complete  until 
the  bond  is  furnished,  and  until  that  time  the  parties  may  withdrawn). 

d)  Signatures  to  Written  Contract.  —  An  agreement  need  not  invariably  be  signed 
by  all  parties  named  in  the  body  of  the  contract  in  order  to  become  operative^2)_  An 
agreement  though  signed  onlj^  lay  one  will  bind  the  other  party  who  adopts  and  acts 
upon  it  as  much  as  2  he  had  signed  it^*). 

Where  signatures  are  called  for  and  contemplated  by  the  body  of  a  document, 
however,  the  absence  of  some  of  the  names  may  raise  a  serious  question  whether  the 
contract  has  ever  been  finaUj^  executed,  especially  where  the  contract  contains 
reciprocal  stipulations  and  covenants  on  the  part  of  one  who  fails  to  sign^*). 

I)   Lewis  V.  Browning,   (1880)    130  Mass.  »)   Dillon  v.   Anderson.   (1870)  43  N.    Y.  231. 

173.  —  2)Boylan  v.  Hot  Springs  R.  Co.,  (1889)  —  i")  45  L.  R.  A.,  note.  — ")  Standard  Manu- 

132  U.  S.  146.  —  3)  Michigan  Central  v.  Michi-  facturing  Co.  v.  Lembke,  (1903)  108  111.  App. 

gan  Springs,  etc.,  Co.,  (1873)  16  WaU.  318.  —  530.  —  12)  Dillon  v.  Anderson,  (1870)  43  N.  Y. 

*)  See  infra,  VII.  G.  —  5)  Cal.  Code  Civ.  Proc.  231.  —  ")  Bloom  v.  Hazzard,  (1894)  104  Cal. 

sec.  1933.  —  «)  La  Prade  V.  Fitchburg  &  L.  St.  310;    Sellers  v.    Greer.    (1898)    172    111.    549; 

Ry.  Co.,  (1910)  205  Mass.  77.  —  ')  Hockett  v.  50  N.  E.   246.  —  i<)   Arnold  v.  Scharbauer, 

Jones,    (1880)    70  Ind.  227;    Cal.    Civ.    Code,  (1902)    116   Fed.    492;    Spinney   v.    Downing, 

1626.  —  8)  Cal.  Code  Civ.  Proc.  sec.  1948.  —  (1895)  108  Cal.  666. 
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e)  Parol  Evidence  to  Vary  Terms.  —  Wlien  the  legal  act  of  the  parties  is  expressed 
in  writing,  whether  the  law  requires  such  a  contract  to  be  evidenced  by  writing  or  not 
the  written  instrument  is  regarded  as  merging  or  "integrating"  all  prior  and  contem- 
poraneus  negotiations.  No  evidence,  oral  or  written,  is  admissible  to  vary,  contradict, 
or  add  to  the  terms  of  the  written  instrument.  Every  jurisdiction  in  the  country  has 
indorsed  this  rule,  which,  however,  does  not  apply  to  a  contract  wliich  is  only  partly 
reduced  to  writing i).  Written  contracts  may  be  varied  by  subsequent  oral  agi-ee- 
ments  and  may  be  interjireted  in  the  light  of  the  circumstances  under  which  the  agree- 
ment was  made^).  So  parol  evidence  may  be  given  to  connect  different  writings, 
unless  the  contract  is  within  the  Statute  of  Frauds 3). 

f)  Expression  of  Consideration  in  Writing.  —  While  the  common  law  makes  it 
essential  to  the  validity  of  every  contract  not  under  seal  that  it  l)e  supported  by  a 
sufficient  consideration,  it  is  not  necessary  that  a  contract  in  writing,  if  not  within 
the  Statute  of  Frauds,  should  express  a  consideration,  as  it  may  be  proved  by  parol 
evidence,  or  may  be  inferred  from  the  terms  and  obvious  import  of  the  contract*). 
There  is  a  conflict  among  the  decisions  of  the  courts  of  the  different  States  where 
the  statute  requires  that  the  agreement  shall  be  in  writing,  some  holding  that  only 
the  promise  need  be  in  writing,  others  that  the  consideration,  as  w  ell  as  the  promise 
must  be  expressed^). 

The  acknowledgment  of  receipt  of  consideration  in  a  contract  may  always  be 
explained  or  contradicted  like  any  other  receipt.  Where,  however,  a  receipt  also 
embodies  a  contract  obligation  parol  evidence  is  inadmissible  to  vary  or  contradict 
the  contractual  portion^). 

III.  GROUNDS  OF  ENFORCEMENT.  —  A.  Covenants  and  Specialty  Contracts.  — 
A  bare  agreement,  without  any  formality  or  reciprocity,  Is  not  sacred  or  enforceable 
in  the  common  law.  The  ancient  actions  of  covenant  and  debt,  remedies  whose 
theories  were  recognized  long  before  assumpsit  on  simple  contracts  was  developed, 
enforced  a  promise  or  acknowledgment  of  debt,  when  embodied  in  a  specialty  or 
deed  executed  with  the  formality  of  a  seal.  The  obligatory  force  given  to  an  instru- 
ment signed,  sealed,  and  delivered  did  not  rest  on  bargain,  coiisideration,  or  agree- 
ment. It  was  binding  on  the  promisor  from  the  moment  of  its  execution  by  him,  even 
before  any  acceptance  bj^  the  promisee.  The  man  who  set  his  hand  to  a  deed  was 
bound  by  the  force  of  the  dehberate  and  solemn  form  in  which  his  intention  was 
expressed,  and  no  assent  or  consideration  were  needed  to  give  it  legal  efficacy'). 

DISUSE  OF  SEALS.  —  Although  in  ancient  times  great  importance  was  at- 
tached to  private  seals  as  attesting  in  the  most  formal  manner  the  execution  of  an 
instrument,  in  many  jurisdictions  seals  have  been  entirely  abolished  by  statute  as  to 
contracts.  In  many  others  a  seal  upon  an  executory  contract  is  only  presumptive 
evidence  of  a  sufficient  consideration,  which  may  be  inquired  into^).  In  other  States 
the  distinction  between  sealed  and  unsealed  writings  is  abolished  and  all  are  open 
to  the  defence  of  want  of  consideration,  although  all  contracts  in  writing  prima  facie 
import  a  consideration^).  While  in  a  lnvi  of  the  more  conservative  jurisdictions,  such 
as  Massachusetts,  Pennsylvania,  Delaware,  and  Mar^'land,  the  seal  is  still  respected, 
the  tendency  of  the  modern  law  is  to  aboUsh  entirely  the  ancient  distinction  between 
sealed  and  unsealed  writings,  and  to  assimilate  the  theory  of  specialty  contracts 
to  that  of  simple  contracts,  requiring  acceptance  and  consideration  to  charge  the 
makeri**).  It  is  only  with  simple  contracts  that  we  are  concerned  in  commercial 
affairs. 

The  common  law  courts  might  rationally  have  decided  that  any  undertaking, 
assumed  by  voluntary  act,  provided  it  rested  upon  any  reasonable  and  worthy  basis 
(causa)  should  be  vahd  and  enforceable  as  a  covenant.    Lord  Mansfield  indeed  sug- 


1)  Chapin  v.  Dobson,  (1879)  78  N.  Y.  74.  344.  —  »)  Baird  v.  Baird,  (1895)  145  N.  Y. 
—  2)  Cal.  Code  Civ.  Proc,  sec.  1856;  Cal.  Civ.  659;  N.  Y.  Code  Civ.  Proc,  sec.  840,  Stimson, 
Code,  sec.  1625.  —  3)  Bradley  v.  Wa-shington  Am.  Stat.  Law,  4121.  —  '■•)  Cal.  Code  Civ.  Proc, 
&  Packet  Co.,  (1839)  13  Pet.  89.  10  L.  Ed.  72,  sec.  1932;  Cal.  Civ.  Code,  sec.  1629.  —  i»)  A 
note;  Bailey  v.  Railroad  Co.,  (1873)  17  Wall.  voluntary  deed  or  conveyance  of  land  under 
96,105;  see  10  L.  R.  A.  689,  note. — *)  60  Am.  seal  is  generally  good  witliout  actual  consi- 
st. Rep.  432,  note.  —  ^)  Browne's  Statute  of  deration,  although  it  is  customary  to  recite  one 
Frauds,  sec.  391;  Patmor  v.  Haggard,  (1875)  to  rebut  any  possibility  of  a  "resulting  use." 
78111.607,610.  —  8 )  Fire  Insurance  Association  A  scroll  or  scrawl  with  a  pen  or  the  letters 
v.  Wickham,  (1891)  141  U.  S.  504,  35  L.  Ed.  "L.  S."  or  the  word  "Seal"  are  sufficient. 
860,  note.  —  -•)  Sharp  v.  Bates,  (1905)  102  Md. 
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gested  that  there  is  no  reason  why  all  agreements  in  wxiting,  at  least  in  commercial 
affairs,  should  not  be  binding,  as  furnishing  as  good  evidence  of  an  intent  to  bound 
as  a  covenant  under  seali).  If  this  suggestion  had  been  adopted  the  principles  of  the 
English  law  of  contract  might  have  been  more  nearly  assimilated  to  those  of  the 
modern  civil  law,  as  adopted  by  the  law  of  Scotland^). 

B.  Consideration.  —  1.  ORIGIN.  —  The  Enghsh  and  American  theory  of  con- 
tractual obUgation  rests  primarily  on  the  doctrine  of  consideration.  This  is  a  not 
very  successful  attempt  to  reduce  to  a  rule  of  thumb  that  reciprocity  which  must 
exist  in  an  agreement  to  raise  a  right  to  performance  in  favor  of  one  party  and  to 
make  non-performance  a  legal  wrong  on  the  part  of  the  other.  The  doctrine  grew  up 
by  a  more  or  less  accidental  and  obscure  historical  evolution  in  the  judicial  process 
of  furnishing  a  remedy  to  those  cases  which  could  be  brought  within  the  theory  of 
the  action  of  assumpsit.  The  judges  were  doubtless  somewhat  influenced  by  the 
maxim,  ex  nudo  pacto  non  oritur  actio,  by  the  analogy  of  quid  pro  quo  in  the  action 
of  debt,  and  by  the  delictual  analogy  of  trespass  on  the  case,  which  called  for  a  remedy 
where  there  was  a  wTong  or  injury  infhcted. 

2.  CONSIDERATION  A  DOUBLE  TEST.  —  If  we  rationaUze  the  doctrine 
of  consideration,  we  shall  find  that  the  apparently  arbitrary  and  technical  rules  of 
consideration  furnish  a  touchstone  or  test  of  two  substantive  qualities  in  the  trans- 
action, \'iz:  1)  Is  the  engagement  of  the  parties  put  on  the  basis  of  bargain,  or  is  the 
real  basis  gratuitous?  2.  If  a  bargain  is  found,  does  the  subject  matter  given  in 
exchange  have  sufficient  possibility  of  value  to  be  the  foundation  of  a  legitimate 
claim,  or  is  it  obviously  insufficient? 

3.  BASIS  ON  BARGAIN.  —  The  typical  contract  in  the  common  law  may 
be  defined  as  an  obhgation  arising  from  bargain.  All  business  deaUngs  consist 
in  the  last  analysis  of  bargains,  or  arrangements  for  present  and  future  exchange. 
Without  some  positive  sanction  for  the  expectation  that  bargains  wiU  be  honestly 
fulfilled  men  would  be  unable  to  do  business  or  make  reliable  arrangements  for 
the  future. 

Consideration  is  primarily  the  test  of  bargain,  and  may  be  defined  as  the  thing 
which  the  promisee  gives  or  promises  to  give  in  exchange  for  the  thing  promised; 
not  for  the  promise,  as  it  is  usually  expressed.  Nothing  is  a  consideration  which  is 
not  regarded  or  treated  as  an  item  of  the  exchange  by  the  parties.  To  give  it  that 
effect  it  must  have  been  offered  by  one  party  and  accepted  by  the  other  as  the  induce- 
ment or  moving  cause  or  reciprocal  concession  for  what  is  promised.  "The  mere 
presence  of  some  incident  to  a  contract,  wliich  might  under  certain  circumstances 
be  upheld  as  a  consideration  for  a  promise,  does  not  necessarily  make  it  the  conside- 
ration for  the  promise  in  that  contract" 3).  Thus,  an  agreement  in  wTiting  to  pay  the 
debt,  note,  or  obhgation  of  another,  if  it  remains  unpaid  at  a  future  date,  finds  no 
consideration  by  reason  of  the  mere  forbearance  of  the  creditor  to  sue,  although  in 
reUance  on  the  promise  of  the  guarantor,  where  the  latter  makes  no  request  for  forbear- 
ance of  suit  and  the  creditor  does  not  agree  to  forbear  suit  in  consideration  of  the 
guaranty*). 

a)  Subscriptions  to  Charitable  Olijects.  —  Subscriptions  of  money  to  charitable 
objects,  such  as  the  building  of  churches,  though  originally  invalid  for  want  of  conside- 
ration, are  generaUy  held  to  become  binding  contracts  where  money  is  expended  and 
Habilities  are  incurred  on  the  faith  of  the  subscription^).  The  courts  in  then-  endeavor 
to  apply  the  ordinary  tests  of  consideration  to  such  a  contract  have  indulged  in  a 
variety  of  speculations  more  curious  than  useful,  e.  g.,  finding  the  consideration  in 
the  mutuahty  of  promises  among  the  subscribers  or  a  supposed  request  to  proceed 
on  the  strength  of  the  subscription.  The  truth  is  that  the  dealing  does  not  proceed 
on  the  basis  of  consideration,  exchange,  or  the  reciprocity  of  bargain,  but  of  bene- 
v^olence  or  generosity.  The  doctrine  of  consideration  is  not  ■nide  enough  to  cover  aU 
cases  of  just  obligation  and  has  to  be  strained  to  cover  cases  of  change  of  position  in 
reliance  on  a  promise  to  make  a  gift^).  In  general,  however,  promises  to  make  a  gift, 
as  by  the  dehvery  of  one's  promissory  note,  even  where  one  feels  in  honor  boiind  to 
reimburse  a  loss,  or  a  promise  to  jiay  an  aimuity  to  a  friend  or  relative  out  of  motives 

»)  PiUans  v.  Van  Mierop,  (1765)  3  Burr.  19  L.  R.  A.  (N.  S.)  842,  note.  —  °)  Presby- 

1664.  — 2)  Wald'sPoUockonContracts,  (3ded.)  terian  Church  v.   Cooper,   (1889).    112  N.   Y. 

p.   198.  —  3)    Fire    Insurance    Association  v.  517,  8.  Am.  St.  Rep.  767  —  «)  See  Wald's  Pollock 

Wickham,  (1891)  141  U.  S.  564,  579.  — *)  Oneal  on  Contracts  (3d  ed)  p.  215,   note  24. 
Co.  V.  Peterson,  (Iowa,  1908),  116  N.  VV.  593; 
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of  love  and  gratitude  for  past  services^),  are  held  to  be  without  sufficient  basis  in 
consideration. 

b)  Element  of  Consideration  in  Bilateral  Contracts. — It  is  pointed  out  by  Professor 
WiUiston,  the  leading  American  authority  on  the  law  of  contracts  and  sales,  that 
there  has  been  nmch  difference  of  opinion  among  legal  scholars  on  the  elementary 
question  of  what  is  the  essential  element  consideration  in  bilateral  contracts^).  When 
the  action  of  assumpsit  was  first  introduced  the  only  consideration  recognized  was  an 
executed  consideration,  a  detriment  already  incurred.  But  in  the  17th  century  the 
formula  was  adopted  that  "mutual  promises  are  a  consideration  for  each  other." 
This  formula  is  misleading.  When  we  say  that  "mutual  promises  are  consideration 
for  each  other,"  we  speak  elliptically  and  use  "promise"  for  "promised  performance." 
Professor  WiUiston  points  out  that  the  parties  to  a  bilateral  contract  always  contem- 
plate that  the  performance  on  one  side  shall  be  the  exchange  or  price  of  performance 
on  the  other^).  Courts  and  writers,  however,  have  got  tangled  up  in  the  formula,  and 
have  attempted  to  find  the  "legal  detriment"  of  consideration  in  the  promises  at  the 
moment  when  they  are  given.  But  it  is  a  complete  circle  to  say  that  promises  are 
binding  because  they  are  consideration  for  each  other,  and  that  they  are  consideration 
because  they  are  binding,  and  so  a  legal  detriment*).  If  there  will  be  a  real  exchange 
by  performance  the  test  of  bargain  is  satisfied  6) ;  we  do  not  have  to  figure  out  a  detri- 
tnent  already  incurred  at  the  making  of  the  contract.  To  insist  on  that  is,  in  effect,  to 
deny  the  possibihty  of  executory  consideration  altogether. 

4.  SUFFICIENCY  OF  CONSIDERATION.  —  A  consideration  need  not  be 
adequate,  in  the  sense  of  being  a  fair  equivalent  of  what  is  promised.  The  parties 
must  make  their  bargains  for  themselves.  Nevertheless  the  consideration  must  have 
some  possible  value  in  the  eye  of  the  law.  This  is  expressed  by  the  formula  that  the 
consideration  must  be  a  "legal  detriment"  to  the  promisee,  involving  some  real 
concession  or  change  of  legal  position.  The  giving  of  a  less  siun  of  money  for  a  greater, 
the  abstaining  from  a  crime,  tort,  or  breach  of  legal  dutj',  the  forbearance  to  insist 
on  a  claim  clearly  untenable,  are  not  regarded  by  the  law  as  sufficient  inducement 
to  create  a  contractual  claim*). 

a)  Recital  of  Payment  of  Nominal  Sum.  — ■  "A  consideration  of  one  dollar  is  just 
as  effectual  as  a  larger  sum  stipulated  for  or  paid.  A  valuable  consideration,  however 
small  or  nominal,  is  sufficient  to  support  a  contract  of  guaranty  or  any  other  contract. 
If  the  promisor  has  not  received  it  in  fact,  he  will  be  entitled  to  receive  it"^).  It  has 
been  held,  however,  that  a  recited  consideration  of  one  dollar  for  an  option  to  purchase 
real  estate  extending  over  a  year  is  so  flagrantly  disproportionate  to  the  value  of  the 
privilege  in  such  as  a  case  that  it  is  obviously  nominal.  The  parties  could  not  have 
regarded  it  as  an  equivalent  or  the  agreed  value  of  the  thing  contracted  for,  and  it  is 
as  a  matter  of  law  not  a  consideration  at  all^). 

b)  Forbearance  and  Compromise.  —  The  waiver,  release,  or  surrender  of  any  legal 
right,  as  the  forbearance  to  sue  even  for  a  day  or  the  compromise  of  a  debatable 
claim,  are  sufficient  consideration.  There  is  some  difference  of  judicial  opinion 
whether  it  is  sufficient  that  a  claim  be  honestly  asserted,  or  whether  it  must  also 
be  reasonably  doubtful  in  fact  or  law  to  be  the  basis  of  a  valid  compromise^).  The 
release  of  an  entire  debt  admittedly  due  on  payment  of  part  is  not  a  satisfaction  of 
the  whole,  but  if  there  be  a  bona  fide  dispute  over  the  amount  due,  the  adjustment  of 
the  dispute  may  be  the  basis  of  a  settlement  in  full  by  the  payment  of  parti**). 

c)  Completing  a  Contract,  as  Consideration  for  Promise  of  Additional  Compen- 
sation. —  If  a  contractor  threatens  to  break  his  contract  on  account  of  unforeseen 
difficulties  and  expense,  uidess  he  is  promised  an  increased  jarice  for  his  services  over 
and  above  the  contract  price,  can  he  recover  the  additional  compensation?    There 


1)  Richardson  v.  Richardson,   (1893)    148  22  Atl.  892.  —  ')  Davis  v.  Wells,    (1881)    104 

111.  563;   Parsons  v.  Jeller,   (1907)   188  N.  Y.  U.  S.  167;  26  L.  ed.  690;  Lawrence   v.  McCal- 

318.  —  2)  Wald's  Pollock  on  Contracts,  3d  ed.  mont,  (1844)  2  How.  426,  per  Story  J. ;  Southern 

p.  201,   not«  141,  p.   324,  note.  —  3)  8  Harv.  v.  Harris,   (1903)   44  S.   E.  885.   —  «)  Murphy 

Law  Rev.   27.   —   ■*)  Wald's  Pollock   on  Con-  v.  Raid,  (Ky.   1907)   10  L.  R.  A.    (N.  S.),   195, 

tracts,  (3d  ed.)  p.  209;  James  Barr  Ames,   13  note;   see   Pollock  v.   Brookover,    (1906)   6  L. 

Harv.   Law  Rev.  29.   —  ^)  Take    the   case    of  R.  A.   (N.  S.),  403;   Great  Western   Oil  Co.  v. 

an   infant's  promise,   or   that   of  a  party  wlio  Carp.  (Tex.   1906)   95  S.  W.  57.  —   ")  Wahl  v. 

does  not  sign  a  contract  within  the  Statute  of  Barnum,   (1889)   116  N.  Y.  87;    22  N.  E.  280. 

Frauds.  —  ^)  Feet«r  v.  Weber,  (1879)  78  N.  Y.  —  i")  Fire  Insurance  Association  v.  Wickham^ 

334;  Luken's  Appeal,   (1891)    143  Pa.  St.  386,  (1891)   141  U.  S.  564. 
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is  a  sharp  conflict  of  authority  whether  the  promise  made  to  induce  the  contractor 
to  complete  what  he  was  aheady  bound  to  do  is  supported  by  sufficient  consideration. 
It  is  difficult  to  find  a  "legal  detriment"  in  such  a  case,  although  there  may  be  a 
very  great  detriment  in  fact  on  the  contractor's  part  and  a  very  valuable  benefit  to  the 
promisor.  Subtle  refinements  of  speculation  are  indulged  in  by  some  courts  to 
satisfy  the  requirement  of  a  "legal  detriment,"  for  example,  an  imaginary'  rescission 
of  the  old  contract  and  the  making  of  a  new  one  in  its  place,  for  a  larger  compensation, 
but  without  reciprocal  advantage  to  the  promisor i),  or  the  waiver  of  a  supposed 
right  to  break  the  contract  and  pay  damages^).  Looking  at  the  question  of  suffi- 
ciency of  consideration  broadly  the  real  issue  in  such  cases  would  seem  to  be,  not 
the  metaphysical  possibihty  of  finding  a  "legal  detriment,"  but  whether  good 
faith  and  business  pohcy  are  promoted  in  the  long  run  by  permitting  a  contractor 
to  exact  additional  compensation  to  prevent  a  breach  of  his  contract.  In  some  cases 
conditions  unforeseen  when  the  contract  was  made  justify  a  demand  for  more  pay, 
and  when  the  contractor  goes  ahead  in  reUance  on  the  promise,  there  seems  little 
justice  in  excusing  the  promisor  who  was  sane,  sui  juris,  was  not  imposed  upon,  knew 
what  he  was  about,  acted  for  his  own  advantage  and  got  what  he  bargained  for^). 
On  the  other  hand,  the  court  properly  refuses  its  aid  to  a  contractor  who  takes  un- 
justifiable advantage  of  the  necessities  of  the  other  party  to  coerce  a  promise  to  pay 
increased  compensation*). 

The  contractor  may  easily  protect  himself,  however,  for  the  slightest  modification 
of  the  contract  in  favor  of  the  party  agreeing  to  pay  additional  compensation  for 
completion,  such  as  additional  work  or  the  compromise  of  any  honestly  disputed 
pomt  concerning  the  contract  will,  according  to  all  authorities,  furnish  sufficient 
consideration^). 

d)  Completion  of  CJontract  with  Third  Party  as  Consideration  for  Promise.  —  A 
promise  of  additional  compensation  for  the  performance  of  what  one  is  already  under 
obUgation  to  a  third  party  to  do,  is  held  by  the  weight  of  authority  in  the  United 
States  to  be  invahd  as  lacking  consideration 8).  The  contrary  is  the  law  in  England, 
at  least  as  to  bilateral  contracts.  It  is  assumed  in  the  American  cases  that  by  the 
doing  or  by  the  undertaking  to  do  what  one  is  already  bound  to  do  for  another,  one 
incurs  no  "legal  detriment."  It  may  well  be  that  on  grounds  of  justice  and  good 
faith  a  contractor  should  not  be  assisted  to  exact  more  pay  from  the  other  party  to 
a  contract.  But  if  a  stranger  to  the  contract  wishes  to  offer  additional  inducements  to 
complete  performance,  it  seems  rather  far-fetched  to  deny  the  contractor  a  recovery. 
To  hold  that  what  the  promisor  receives  is  not  adequate  or  sufficient  in  value  to  form 
the  basis  of  a  contract,  merely  because  another  may  be  entitled  to  insist  on  the 
performance  of  the  same  thing,  seems  to  be  carrj^ng  the  test  of  coiLsideration  to  a 
ridiculous  extreme  and  to  be  losing  sight  of  the  purpose  for  which  it  is  appHed.  That 
there  may  be  a  contract  for  the  same  thing  with  another  is  none  of  the  promisor's 
business.  That  is  a  matter  purely  between  the  parties  to  that  contract.  To  inquire 
into  the  condition  of  obhgations  of  one  of  the  parties  to  a  stranger  to  the  contract 
serves  no  purpose  of  justice  or  utiHty,  but  results  from  the  bhnd  and  mechanical 
appUcation  of  the  test  of  consideration  as  a  mere  rule  of  thumb ^). 

e)  Mutuahty  of  ObUgation.  —  As  a  general  rule  a  purely  executory  bargain  does 
not  bind  either  party  unless  both  parties  are  bound  to  something  definite  and  certain. 
Mutuahty  of  obhgation  is  an  essential  feature  of  e^ery  bilateral  contract  resting  on 
mutual  promises  or  imdertakings^).  If  one  party  caimot  hold  the  other  to  anything 
definite  and  certain  by  the  terms  of  the  agreement  the  transaction  is  "unilateral" 
and  no  contracts  exists  against  either.  Thus,  where  a  proposal  was  accepted  to 
furnish  another  "what  pails  he  might  want,"  the  price  and  terms  of  piu-chase  being 
fixed,  the  agreement  was  held  void  for  want  of  mutuality,  as  the  defendant  neither 


1)  Monroe  v.  Perkins,  (1830)  9  Pick.  298:  v.  Louisville  &  N.  R.  Co.,  (1908)  131  Ky.  46; 

Abbott   V.    Doane,    (1895)    163   Mass.  433;    34  114   S.   W.    308;   Osborne   v.    O'ReiUy,    (1887) 

L.  R.  A.  38,  note.    Linz  v.  Schunck,  (Md.  1907)  42  N.  J.  Eq.  468,  473;  9  Ail.  209.  —  «)  Wald's 

11  L.  R.  A.  (N.  S.)  789.  —  2)  Bishop  v.  Busse,  Pollock  on  Contracts  (3d  ed.)  p.   210,    Willi- 

(1873)  69  111.  403,  407.  —  ^)  Abbot  v.  Doane,  ston's  note  19;  Vanderbilt  v.  Schreyer,  (1883) 

supra.;   Evans  v.  Oregon  &  Washington  Rail-  91   N.    Y.    392;    L'Amoreux   v.    Gould.    (1852) 

road,   (Wash.  1910)  28  L.  R.  A.  (N.  S.)   455.  7  N.  Y.  349;  57  Am.  Dec.  524.  —')  See  Harri- 

—    *)    Alaska    Packers    Ass'n.    v.    Domenico,  man    on    Contracts.    —   *)    Parsons    on    Con- 

(1902)    117   Fed.   99;   Shriner  v.   Craft,   (Ala.  tracts,   (9th  ed.)  p.  486;  Page  on  Contracts, 

1909)  28  L.  R.  A.  (X.  S.)  450,  note.  —  °)  King  p.  452;   Harriman  on  Contracts,  p.  682. 
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agreed  to  take  or  want  such  pails  as  he  might  sell  in  his  trade,  nor  to  take  or  want 
any  pails  whatever i). 

An  accepted  offer  to  furnish  such  goods  and  merchandise  at  certain  prices  and 
in  such  quantities  as  the  tentative  buyer  shall  require  or  want  in  his  business  is 
without  consideration,  unless  there  is  an  express  or  implied  agreement  by  the  buyer 
to  purchase  all  the  articles  he  may  recjuire  of  the  seller.  If  the  quantity  to  be  delivered 
be  conditioned  by  the  will  or  wish  of  the  buyer  alone  and  be  capable  of  infinite  varia- 
tion, the  bargain  is  void  for  want  of  mutuahty  and  consideration.  But  an  obligation 
to  take  the  entire  supply  of  an  established  business  is  broken  by  buying  elsewhere, 
and  it  is  not  entirely  optional  with  the  buyer  whether  to  order  or  not^). 

The  later  decisions  are  liberal  in  upholding  such  contracts,  by  implj'ing  an 
agreement  on  the  part  of  the  buyer  that  he  will  purchase  all  of  the  commodity  covered 
by  the  contract  which  he  may  need  in  his  business,  thereby  making  the  obligation 
mutual*).  But  where  a  contract  of  agency  or  employment  does  not  bind  one  of  the 
parties  for  either  a  definite  or  an  indefinite  time,  although  l)y  its  terms  it  does  bind  the 
other,  there  is  no  mutuahty  of  obligation  and  the  agreement  is  void*).  A  contract 
by  an  employer  to  give  another  person  permanent  employment  at  stipulated  wages 
in  consideration  of  giving  up  a  claim  for  damages  for  personal  mjuries  received  by 
the  servant  is  not  lacking  in  mutuality,  because  the  employee  does  not  bind  himself 
to  continue  in  the  emploj-ment,  but  has  the  option  of  quitting  whenever  he  sees  fit^). 

A  contract  does  not  lack  mutuality  merely  because  every  obligation  of  the  one 
party  is  not  met  by  an  equivalent  counter  obhgation  of  the  other  party. 

C.  Promises  Binding  Without  Consideration.  —  The  common  law  courts  have 
refused  to  go  so  far  as  the  civil  law  in  recognizing  an  agreement  or  declaration  of 
intention  to  be  bound,  as  a  sufficient  legal  reason  for  enforcing  a  promise.  The  doc- 
trine of  consideration  takes  bargain  as  the  exclusive  and  universal  ground  of  con- 
tractual obligation.    To  this  there  are  certain  exceptions: 

1.  Bonds  and  covenants  under  seal,  which  came  down  from  antiquity,  and  which 
are  almost  obsolete ; 

2.  Promises  founded  on  the  existence  of  some  moral  obhgation,  or  moral  "con- 
sideration" as  it  is  loosely  called,  where  a  person  has  received  value  from  or  occasioned 
by  loss  to  another,  and  there  is  no  question  of  unconsidered  motive  or  ill-judged 
benevolence. 

1.  MORAL  OBLIGATION  AS  A  GROUND  FOR  ENFORCEMENT  OF  A 
PROMISE.  —  The  broad  doctrine  that  had  some  support  m  the  early  English  cases^), 
particularly'  under  the  influence  of  Lord  Mansfield,  that  a  moral  obhgation  is  a 
sufficient  legal  reason  to  make  a  promise  obhgatory,  was  practically  overthrown  by 
the  reporter's  note  to  the  case  of  Wennall  v.  Adney').  The  idea,  however,  of  existing 
legal  liabihty  as  sufficient  foundation  to  make  an  express  promise  binding  was  the 
origin  of  the  action  of  indebitatus  assumpsit  on  a  debt,  and  is  still  sometimes  recog- 
nized*). The  moral  obligation  to  compensate  for  past  benefits  received  or  past  pre- 
judice iiifhcted  is  (in  certain  cases  of  clear  injustice)  sufficient  basis  for  the  law  to 
imply  a  promise  and  extend  a  quasi-contractual  remedy.  The  acknowledgment  of  an 
equitable  obhgation  in  the  natiu'e  of  debt  by  a  trustee  makes  him  legally  liable.  In 
the  case  of  certam  obviously  just  claims,  such  as  debts  barred  by  the  statute  of  limi- 
tations, by  bankruptcy,  or  by  want  of  notice  to  an  indorser,  when  such  claim  is 
recognized  by  a  promise,  or  even  by  an  acknowledgment  or  admission,  it  will  be 
enforced  without  any  fresh  consideration,  on  the  ground  that  it  is  still  due  in  con- 
science, notwithstanding  the  discharge  by  positive  rule  of  law. 

The  explanation  is  sometimes  attempted  that  such  promises  merely  amount  to 
the  waiver  of  a  personal  defense  or  privilege  against  an  existing  contract,  and  a 
renewal  of  the  preexisting  legal  liabihty  on  which  the  remedy  merely  is  suspended. 
But  the  obhgation  in  such  cases  arises  not  from  the  original  habihty,  but  on  the 

1)  Higbie  V.  Rust,  (1904)  211  111.  333:  103  1.57  111.  339;  8  L.  R.  A.  (N.  S.)  1004.  —  f^)  Carney 

Am.  St.  Rep.  204.  —  2)  Coldblast  Transp.  Co.  v.  Carr,   (Mass.    1897)  35  L.   R.   A.   512,  note. 

V.  Kansas  City  Bolt  cfe  Nut  Co.,  (1902)  114  Fed.  —  «)  Lee  v.  Muggeridge,   (1813)  5  Taunt.  37. 

77;  57  L.  R.  A.  646.    Wells  v.  Alexandre,  130  —  ')  (1802)  3  Bos.  &  P.  249;  see  Eastwood  v. 

N.  Y.  642.  —  3)  Lima  Locomotive  &  M.  Co.  Kenyon,  (1840)  11  Ad.  &  El.  438.  —  »)  Beadle 

V.  Nat'l.  S.  C.  Co..  (1907)   155  Fed.  77:  see  U  v.  MTiitlock,   (1869)   64  Barb.  287;  Cent.  Dig. 

L.  R.  A.  (N.  S.)  713,  note;  1  L.  R.  A.  (N.  S.)  Contracts  sees.  240.  255;  Dec.  Dig.  Contracts, 

445;  19  L.  R.  A.  (N.  S.)  598,  note.  —  *)  20  L.  sec.  67. 
R.  A.  (X.  S.)  899,  note;  Vogel  v.  Pekoe,  (1895) 
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circumstances  creating  a  strong  moral  obligation  recognized  by  the  subsequent 
promise,  which  is  the  measure  of  the  amount  and  conditions  of  the  claim,  and  the 
basis  of  the  remedy. 

a)  Moral  Obligation  where  Former  Debt  Barred  by  Technical  Defence. — The  moral 
obUgations  most  commonly  recognized  are  those  where  the  subsequent  promise  is 
founded  on  a  formerly  enforceable  contract  obhgation,  barred  by  some  technical 
or  statutory  defense.  The  fact  that  a  debt  may  be  barred  by  the  Statute  of  Limita- 
tions can  affect  the  remedy  only,  but  in  no  degree  can  it  release  the  debtor  from  the 
moral  duty  of  paying  it,  and  the  moral  obhgation  will  support  a  promise  to  pay  it 
in  whole  or  in  part,  conditionally  or  unconditionally i).  An  acknowledgment  or 
promise  made  while  the  contract  is  a  subsisting  habihty  extends  the  term  of  limitation 
prescribed,  and  when  made  after  the  bar  of  the  statute  establishes  a  new  contract^). 
In  most  states  statutes  provide  that  no  promise  or  ackno^^-ledgment  is  sufficient  basis 
of  a  new  or  continuing  contract  by  ^hich  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations,  unless  made  in  wTiting,  signed  by  the  party  to  be 
charged  3). 

A  new  promise  to  pay  after  a  discharge  in  bankruptcy  or  insolvency  is  obli- 
gatory by  force  of  the  subsisting  moral  obligation  to  pay*).  But  a  new  promise  to  pay 
a  debt  discharged  by  an  accord  and  satisfaction,  or  by  a  voluntary  release  by  the 
creditor,  cannot  thus  be  supported 5).  A  promise  by  one  after  attaining  majority  to 
pay  debts  incurred  during  infancy  needs  no  consideration.  It  is  commonly  spoken  of 
as  a  "ratification"  or  "affirmance"  of  the  former  voidable  contract. 

b)  Moral  Obligation  where  there  was  no  Original  Legal  or  Quasi-Contractual 
Liability.  —  It  is  generally  conceded  that  a  mere  conscientious  duty,  arismg  from 
relationship  or  moral  sentiment,  but  not  based  on  material  value,  is  insufficient  as 
a  ground  of  enforcement 6).  There  is,  however,  a  square  conflict  of  authority  as  to 
the  sufficiency  of  moral  obhgation  arising  from  the  receipt  of  material  or  financial 
benefit,  without  any  original  contractual  or  quasi -contractual  habUity,  to  support  a 
promise  to  pay.  Such  are  cases  where  one  promises  to  repay  another  who  has  paid 
his  indebtedness,  without  request  or  authority '').  There  is  some  authority  in  favor 
of  enforcing  a  promise  by  a  woman  after  discoverture  to  pay  a  void  indebtedness 
incurred  during  coverture^).  The  cases  are  also  in  confhct  as  to  whether  there  is 
any  liabihty  on  a  promise  to  pay  for  improvements  placed  on  property  without  request 
on  the  supposed  credit  of  the  lessor,  or  by  mistake^). 

All  of  the  authorities  admit  that,  where  an  action  to  recover  a  debt  is  barred  bj' 
the  statute  of  limitations,  or  by  a  discharge  in  bankruptcy,  a  subsequent  promise  to 
pay  is  supported  by  the  moral  obhgation  to  pay,  although  the  legal  obhgation  is  gone 
forever;  and  there  seems  no  just  distinction  between  such  cases  and  those  in  which 
there  never  was  any  legal,  but  only  a  moral  obligation  to  payi**).  The  weight  of 
American  authority  seems  to  be  in  favor  of  enforcing  a  promise  to  compensate  for  past 
benefits  or  services,  (an  "antecedent  valuable  consideration,"  as  it  is  called),  although 
unsohcited  and  rendered  under  circumstances  not  sufficient  to  create  a  contractual  or 
quasi-contractual  hability  originally  H).  But  a  moral  obhgation  to  support  a  promise 
must  be  an  obhgation  of  justice  and  common  honesty,  based  on  value  received,  almost 
sufficient  to  raise  a  quasi-contract;  not  a  mere  obligation  of  benevolence,  relationship, 
or  piety.  It  seems,  furthermore,  that  the  moral  obhgation  must  be  coextensive  with 
the  promise,  which  may  fall  short  of,  but  cannot  go  beyond  it. 

IV.  DUTIES  OF  CONTRACTING  PARTIES.  —  A.  Law  Governing  Duties.  —  While 
it  is  frequently  stated  that  the  rights  and  duties  of  the  contracting  parties  are  to  be 


1)  McCormick  V.  Brown,  (1868)  36Cal.  180;  76  App.  Div.  (N.  Y.)  178;  78  N.  Y.  Supp.  389. 

see  102  Am.  St.  Rep.  751,  note.  —  2)  Southern  —  «)  Goulding  v.  Davidson,   (1863)   26  N.  Y. 

Pacific   V.    Prosser,    (1898)    122    Cal.    417.    —  604;  see  7  L.  R.  A.  (N.  S.)  1053.  note.  —  9)  Nota- 

3)  Cal.  Code  Civ.  Proc.  sec.  360.  —  *)  Mutual  bly   Bailey    v.    Rutjes,    (1882)   80   X.   C.    517; 

Reserve  Fund  v.  Beatty.  (1899)  93  Fed.  747;  contra   Cornell  v.  Vanartsdalen,   (1846)  4   Pa. 

Lambert  v.  Schmalz,  (1897)   118  Cal.   33;  see  369.  —  i")  Ferguson  v.  Harris,  (1893)  39  S.  C. 

38    Am.    St.    Rep.    737,    note.    —    5)    Warren  323;    17  S.  E.  782.  —  ")  See  exhaustive  notes 

V.  WTiitney,  (1845)  24  Me.  561;  41  Am.  Dec.  to  Mnir  v.  Kane,  (1910)  26  L.  R.  A.  (X.  S.), 

406.    —    6)    Mills    V.    Wyman,    (1825)    3    Pick  532;   53   L.   R.   A.    353,   note;   Drake   v.    BeU, 

(Mass.)  207.  —  ')  Ingraiiam  v.  Gilbert.  (1855)  (1899)  55  X.  Y.  Supp.  945:  Ferguson  v.  Harris, 

20  Barb.   (N.   Y.)   152;  Mass.  Mutual  Life  In-  (1893)    39   S.    C.    323;    17    S.    E.    782;    Landis 

siu-ance   Co.   v.   Green,   (1904)    70  N.    E.    202;  v.  Royer,  (1868)  59  Pa.  St.  95;  In  re  Kern's 

185  Mass.  306;  Thompson  v.  Thompson,  (1902)  Estate,    (1895)    171    Pa.  55;    33   Atl.  129. 
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determined  with  reference  to  the  law  of  the  place  where  the  contract  is  made  (lex- 
loci  contractus),  the  statement  is  subject  to  a  qualification  of  first  importance. 
If  the  contract  is  made  in  one  jurisdiction,  but  is  performable  in  another,  the 
law  of  the  place  of  performance  (lex  loci  solutionis)  will  control  the  contractual 
duties  1). 

The  American  authorities  are  not  entirely  harmonious  in  this  comiection, 
but  the  general  trend  of  the  decisions  is  unmistakable.  The  law  thus  follows  the 
presumed  intent  of  the  parties,  for  in  the  words  of  Lord  Esher,  "the  business  sense 
of  all  business  men  has  come  to  a  conclusion,  that  if  a  contract  is  made  in  one 
country  to  be  carried  out  between  the  parties  in  another  country,  either  m  whole 
or  in  part,  unless  there  appears  something  to  the  contrary,  it  is  to  be  concluded 
that  the  parties  must  have  intended  that  it  should  be  carried  out  according  to 
the  law  of  that  other  country"^).  On  the  other  hand,  if  it  should  appear,  from 
an  examination  of  the  terms  of  the  contract,  that  the  parties  intended  their 
contractual  responsibilities  to  be  governed  by  the  law  of  the  place  where  the 
contract  was  made  or  even  that  of  some  other  jurisdiction,  that  intent  wdll  be 
effectuated  unless  in  derogation  of  the  established  pubhc  policy  or  a  statutory 
enactment  of  the  forum  (place  of  trial).  Accordingly,  if  two  persons  enter  into 
an  undertaking  within  the  United  States  to  be  carried  into  execution  in  England, 
tiie  law  of  England  will,  in  default  of  agreement  to  the  conti'ary,  measure  their 
respective  obligations.  But  if  it  is  in  terms  provided  that  the  law  of  New  York 
or  the  law  of  France  shall  afford  the  measure  of  the  rights  and  duties  arising  under 
the  contract,  the  expressed  intent  will  prevail^).  In  short,  the  criterion  generally 
recognized  is  the  true  intent  of  the  parties^). 

B.  Rules  of  Construction.  —  1 .  The  intent  of  the  parties  is  to  be  ascertained  prima- 
rily from  the  terms  of  their  undertakings  in  the  light  of  the  attendant  circumstances. 
It  is  immaterial  that  one  party  did  not  intend  the  meaning  wliich  his  words  conveyed 
to  the  other,  —  he  is  held  to  their  natural  and  necessary  import.  The  necessity  of  this 
doctrine  is  self-evident,  for  if  one  could  be  heard  to  say  that  the  language  in  wWch 
his  jiromise  was  couched  did  not  represent  his  actual  purpose,  contractual  obligations 
would  promptly  be  deprived  of  the  last  vestige  of  certainty.  Consequently,  it  is 
universally  held  that  a  promise  must  be  construed  as  the  maker  knew,  or  ought  to 
have  known,  that  it  would  be  miderstood  by  the  other  contracting  party^).  Secret 
intent  and  undisclosed  motive  are  immaterial. 

2.  The  intent  of  the  parties  is  to  be  determined  through  an  examination 
of  the  contract  as  an  entirety').  It  is  often  possible  that  certain  provisions, 
considered  individually,  will  bear  a  construction  entirely  at  variance  with  the 
meaning  which  mil  properly  attach  to  them  when  read  in  conjunction  with  the 
rest  of  the  contract. 

3.  The  prehminary  negotiations  and  agreements  of  the  parties  may  often  be  takeji 
into  consideration  as  shedding  hght  on  the  terms  eventually  formulated^).  It  shoidd 
be  observed,  however,  that  such  preliminary  negotiations  are  not  ordinarily  entitled 
to  weight  except  when  the  impoit  of  the  formal  undertaking  is  doubtful^).  Further- 
more, they  are  usuall\'  rendered  unavailable,  except  in  the  case  of  verbal  contracts  i"), 
by  the  operation  of  the  parol  evidence  rule,  infra. 


1)  Pritchard  v.  Norton,  (1882)  106  U.  S.  111.   2.50;  Metropolis  Nat.   Bank  v.   Kennedy, 

124;  Hall  v.Cordell,  (1801)  142  U.  S.  116;  Mason  (1872)  84  U.  S.  19;  McConnell  v.  City  of  New 

V.  Dousay,  (1864)  35  111.  424;  Lee  v.  Selleck,  Orleans,  (1883)  35  La.  Ann.  273;  9  Cyc.  577; 

(1860)    32    Barb.    522;    Carnegie   v.    Morrison,  Wald's  Pollock  on  Contracts,  revised  by  Wil- 

(1841)    43    Mass.    381;    Succession    of    Wilder,  liston,  p.   317.  —  ')  Mauran  v.  BullvLS,  (1842) 

(1879)  22  La.  Ann.   219;  2  A\Tiarton.  Conflict  41  U.  S.  528;  Ches.   &  Ohio  Canal  Co.  v.  Hill, 

of  Laws,  sec.  439a.  —  2)  Chatenay  v.  Brazilian  (1872)  82  U.  S.  94;  WUson  v.  Marlow,  (1872) 

Submarine  Tel.  Co.,  (1891)  1   Q.  B.  79,  82,  60  06    111.    385;    Potter    v.    Berthelet,    (1884)    20 

L.  J.  Q.  B.  295,  63  L.  T.  Rep.  (N.  S.)  739.  —  Fed.  240;    Hull  v.   Burr,    (1909)    58   Fla.  432; 

3)McAli8terv.  Smith,  (1856)  17  111.  328;  Hyatt  9  Cyc.  579.   —    »)  Gill  Manuf.  Co.   v.  Hurd, 

V.  Bank  of  Kentucky,  (1871)  71  Ky.  193;  First  (1883)  18  Fed.   673;    Jennings  v.   Wliitehead, 

Nat.  Bk.  V.   Shaw,  (1874)  61   N.   Y.   283.  —  etc.,  Co.,    (1885)   138  Mass.  594;  Kennedy  v. 

*)  Greer  v.  Poole,  (1880)  5  Q.  B.  D.  272,  49  Porter,   109   N.   Y.    (1882)    526;    9   Cyc.   579. 

L.  J.  Q.  B.  463,  42  L.  T.  Rep.  N.  S.  687;  Le  —  »)  Glynn  v.  Moran,  (1899)   174  Mass.  233; 

Breton  v.  Miles,  (1846)   8  Paige  (N.   Y.)  261;  Jennings  v.  Whitehead,   etc.,   Co.,   (1885)    138 

—  6)  9  Cyc.  665.  —  «)  Mansfield  v.  Hodgdon,  Mass.  594.   —  »")  Pierson  v.  Hoag,   (1866)  47 

(1888)  147  Mass.  66;  Tallcot  v.  Arnold,  (1874)  Barb.  (N.  Y.)  243. 
6!   N.    Y.   610;  Nichols  v.   Mercer,   (1867)  44 
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4.  Parol  evidence  is  not  admissible  to  vary  the  terms  of  a  wTitten  contract^). 
Wlien  the  parties  have  undertaken  to  embody  the  terms  of  their  transaction  in  a 
WTitten  instrument,  the  document  becomes  the  exclusive  memorial  of  their  legal  act. 
If  extrinsic  evidence  could  be  used  to  show  that  the  transaction  was  different  from 
that  recorded  in  the  writing,  written  contracts  would  lose  much  of  their  security, 
and  fraud  could  readily  be  practiced^). 

The  parol  evidence  rule  is,  however,  subject  to  certain  well  recognized  exceptions, 
or,  perhaps  more  accurately,  qualifications:  a)  Proof  of  the  invalidity  of  a  written 
instrument,  as  by  reason  of  non-dehvery  or  conditional  execution^),  or  of  extrinsic 
cu'cumstances  such  as  mistake*)  or  fraud^),  is  not  precluded;  b)  If  the  document 
does  not  purport  on  its  face  to  comprehend  aU  the  incidents  of  the  transaction  be- 
tween the  parties,  collateral  agreements,  whether  prior  to  or  contemporaneous  with 
the  execution  of  the  written  instrument,  may  be  shown^) ;  c)  Alterations  and  erasures 
in  the  text  of  the  written  instrument  are  properly  subject  to  explanation  by  oral  evi- 
dence'); d)  Ambiguous  words  and  expressions  are  necessarily  open  to  parol  explana- 
tion in  order  that  the  coiul;  may  determine  with  certainty  the  actual  import  of  the 
instrument*) ;  e)  Technical  and  commercial  terms^),  local  usages i")^  abbreviations ^^i), 
signs  12),  foreign  language!^),  and  matters  of  a  similar  nature  going  to  the  real  meaning 
of  the  contractual  undertaking  are  invariably  subject  to  outside  evidence  in  aid  of 
construction;  f)  Discharge  of  obligation  by  performance  of  contract^*),  mutual 
rescission!^),  accord  and  satisfaction i^),  novation,  subsequent  agreement^'),  or  any 
other  effective  means  may  always  be  established  by  oral  testimony. 

5.  When  a  contractual  provision  is  susceptible  of  conflicting  interpretations,  it 
wiU  be  accorded  the  construction  most  consonant  with  the  general  purposes  of  the 
contract  18).  It  would  be  folly  to  so  interpret  a  contract  as  to  render  it  nugatory  or 
partially  ineffective,  it  that  result  can  be  avoided. 

6.  When  one  construction  will  make  a  contract  legal  and  another  wiU  render  it 
illegal,  the  former  result  will  be  achieved  if  possiblei^). 

7.  Wlien  the  language  of  a  provision  is  of  uncertain  meaning,  it  will  be  construed 
most  strongly  against  the  party  who  framed  it^O).  The  object  of  this  rule  is  to  prevent 
one  person  from  misleading  another  by  an  equivocal  promise,  and  then  seeking  to 
derive  an  advantage  by  construing  it  most  strongly  in  his  own  favor. 

8.  When  it  appears  that  the  parties  have  proceeded  in  accordance  with  a  particu- 
lar construction  of  the  contract's  terms,  the  court  wiU  adopt  that  interpretation, 
unless  prevented   bv  other  principles  of  controUing  weight  ^i). 

C.  Impossibility  of  Performance.  —  1.  DUTY  OF  PERFORMANCE  ABSO- 
LUTE. —  The  parties  to  a  contract  are  vmder  an  absolute  duty  to  perform  their 
respective  undertakings  under  the  contract  unless  circumstances  intervene  which 

1)   Godkin  v.  Monahan,   (1897)   83   Fed.  v.  Wead,  (1892)   142  111.    132.  —  12)  De  Blois 

116;    Poole    v.    Mass.    Plush    Co.,    (1898)    171  v.    Reis.    (1880)    32    La.    Ann.     586;    Arthur 

Mass.   49;   Frink  v.   Roe,   (1886)   70  Cal.   296;  v.   Roberts,   (1871)   60  Barb.   (N.    Y.)   580.   — 

St.   Landry  State  Bank  v.   Meyers,   (1898)  52  ")  Erusha  v.  Tomash.  (1896)  98  Iowa,  510.  — 

La.  Ann.   1769;  Pike  v.  Mcintosh,  (1897)   167  i-»)  Howard  v.  Stratton,  (Cal.  1884)  2  Pac.  263; 

Mass.  309;  Johnson  v.  St.  Louis,  etc.,  R.  Co.,  Juilliard  v.  Chaffee,   (1883)  92  N.   Y.   529.   — 

(1891)   141   U.   S.   602;   17  Cyc.   567,   596.   —  i")  Alschuler  v.  Schiff,  (1896)  164  lU.  298.  — 

2)  Wald's  Pollock  on  Contracts,  (3d  ed.)  p.  310;  "5)  Savage  v.  Blanchard,  (1889)  148  Mass.  348; 

17  Cyc,  sec.  568,  9.  —  3)  Verzan  V.  McGregor,  Tucker   v.    Tucker,    (1887)    113    Ind.    272.    — 

(1863)  23  Cal.  339;  Burke  v.  Dulaney,  (1894)  i')  Mackenzie  v.  Hodgkin,  (1899)  126  Cal.  591; 

153   U.    S.    228;   Higgins   v.    Ridgway,    (1897)  126  Cal.  591;  Janney  v.  Brown,  (1884)  36  La. 

153  N.  Y.  130. —•*)  Lloyd  V.  Sandusky,  (1903)  Ann.    118;    Bradford   v.    Union   Bank,    (1851) 

203   111.    621;    Camden,   etc..    Works    v.    Fox,  13  How.  57.   —  18)  Watts  v.  Camors,   (1881) 

(1887)    34   Fed.    200.   —   6)   Race   v.    Weston,  10  Fed.  145;  Tiernan  v.  Jackson,  (1831)  5  Pet. 

(1877)  86  111.  91;  Miller  v.  Barber,  (1876)  66  580;   Saunders   v.   Clark,   (1865)   29   Cal.    299; 

N.  Y.  558. —  «)Raynorv.  Drew,  (1887)  72  Cal.  Field  v.  Leiter,  (1886)   118  111.   17;  Steinsping 

307;  Taylor  v.  WUcox,  (1897)  167  Mass.  572;  v.  Bennett,  (1861)  16  La.  Ann.  201;  9  Cyc.  586. 

17  Cyc.  713,  and  cases  cited.  —  ")  Robinson  —  ")  u.  S.  v.  Cent.  Pac.  R.  Co..  (1886)   118 

V.  Nevada  Bank,  (1889)  81  Cal.   106;  Curtice  U.    S.    235;   Crittenden   v.    French,    (1859)    21 

V.  West,   (1888)  50  Hun  (N.   Y.)  47;   Thomas  111.  598.  —  2°)  Dodge  v.  WaUey,  (1863)  22  Cal. 

V.  Thomas,  (1899)  76  Minn.  237.  —  »)  Stevens  224;  Duryea  v.  N.   Y.,  (1875)  62  N.   Y.   592; 

V.  Wait,  (1885)  112  111.  544;  McLeroy  v.  Duck-  Phoenix  Ins.  Co.  v.  Slaughter,  (1870)  12  Wall 

worth,  (1858)  13  La.  Ann.  410;  Southampton  404.  —  21)  People  v.  Murphy,   (1886)   118  111. 

V.  Jessup,  (1903)  173  N.  Y.  84.  —  9)  Collender  159;    Millikin   v.   Minnis,   (1838)    12   La.    539; 

V.  Dinsmore,  (1873)55  N.  Y.  200.  —  i»)  Myers  Katz  v.   Bedford,   (1888)   77  Cal.  319. 
V.  Walker,  (1860)  24  lU.  133.  —  ")  Converse 
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suspend  or  excuse  their  responsibility.  A  promisor  is,  as  a  general  rule,  liable  for  the 
non-performance  of  his  promise,  even  if  he  is  not  guilty  of  wilful  default,  negligence, 
or  remissness.  He  must  perform  his  promise  according  to  its  literal  terms,  as  inter- 
preted by  the  ordinary  canons  of  construction,  even  though  an  accidental  calamity 
may  render  the  performance  of  his  promise  unexpectedly  burdensome  or  even  im- 
possible i).  The  utmost  good  faith  and  dihgence  will  afford  no  excuse  for  failure  unless 
the  fatal  obstacle  has  been  expressly  made  an  excepted  risk,  or  comes  within  certain 
exceptions  where  the  law  impUes  an  intention  that  in  such  an  event  the  contract  shall 
cease  to  be  binding. 

In  ascertaining  the  duties  under  contract  the  law  has,  for  the  most  part,  followed 
the  literal  wording  of  the  promise,  and  has  refused  to  look  beyond  the  constraction 
of  the  terms  into  the  nature  or  justice  of  the  transaction.  Partly  from  failure  to 
appreciate  the  nature  of  contractual  relations,  partly  from  unwillingness  to  declare 
new  law,  the  tendency  may  be  observed,  even  to  this  day,  to  reduce  all  rules  as  to 
duties  under  contract  to  rules  of  construction  or  interpretation. 

The  general  doctrine  as  to  the  absolute  character  of  contractual  duties  was  pro- 
nounced in  the  early  case  of  Paradine  v.  Jane^) :  "Where  the  law  creates  a  duty  or 
charge  and  the  party  is  disabled  to  perform  it  without  any  default  in  him,  there  the 

law  will  excuse  him But  when  the  party  by  his  own  contract  creates  a  duty  or 

charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he  might  have  provided  against  it  by  his 
contract,  and  therefore  if  the  lessee  covenant  to  repair  a  house,  though  it  be  burnt  by 
lightning,  or  thrown  down  by  enemies,  yet  he  ought  to  repair  it." 

Astounding  as  the  fact  may  seem,  it  is  still  the  general  American  rule  that 
impossibihty  of  performance  by  act  of  God  will  not  discharge  the  promisor  from  his 
contractual  liabiUty.  The  cases  exemplifying  the  doctrine  are  numerous  and  varie- 
gated. One  who  contracted  to  build  a  canal  on  certain  lands  was  unable  to  perform 
his  agreement  because  of  the  refusal  of  the  owners  of  the  lands  to  sell  them.  It  was 
held  that  this  circumstance  afforded  no  release  from  responsibiUty').  One  who 
contracted  to  pasture  on  another's  land  "all  the  cattle  it  shall  be  capable  of  grazing, 
in  no  case  less  than  3000  head,"  was  held  Uable  for  the  pasturage  of  3000  head, 
although  the  land  could  not  possibly  sustain  that  number*).  A  manufacturer  is  not 
relieved  of  hability  for  failure  to  perform  his  contract  for  the  sale  of  goods  by  reason 
of  the  breakdown  of  his  machinery S).  One  who  contracts  to  deliver  goods  within  a 
designated  period  of  time  is  not  excused  from  performance  by  the  freezing  of  a  river 
on  which  the  goods  are  to  be  transported*). 

If  a  building  contractor  agrees  to  construct  a  house  on  the  land  of  another,  and 
performance  is  rendered  impossible  by  reason  of  a  latent  defect  in  the  soil  or  by 
destruction  of  the  building  by  fire  or  earthquake  shoi'tly  before  the  day  named  for 
completion,  liability  for  the  breach  cannot  be  avoided^).  In  fact,  such  accidental 
calamity  would,  in  all  probability,  afford  no  excuse  for  the  delay  in  construction. 
The  contractor  must  perform  his  promise  or  respond  in  damages  for  the  breach, 
notwithstanding  the  fact  that  unforseen  accidents  have  rendered  the  performance 
of  the  contract  unexpectedly  burdensome  or  even  impossible. 

2.  EXCEPTIONS  IN  CERTAIN  CASES  OF  IMPOSSIBILITY.  —  Certam 
rules  excusing  a  party  from  the  performance  of  an  undertaking  which  becomes 
impossible  have  found  a  place  in  our  law  as  rules  of  construction  or  interpretation 
of  the  intent  of  the  parties.  These  "unexpressed  conditions  of  the  agreement" 
covering  contingencies  not  contemplated  by  the  parties,  are  in  fact  created  by  law 
from  the  nature  of  the  transaction  and  principles  of  justice  as  between  the  parties. 
The  object  of  the  law  of  contracts  is  to  establish  a  positive  sanction  for  the  expec- 
tation of  good  faith  in  business  deaUngs.  The  fact  that  a  promise  is  binding  does  not 
necessarily  involve  the  consequence  that  the  promisor  is  to  be  held  bound  by  general 
words,  which  were  not  used  with  reference  to  the  possibility  of  the  particular  con- 
tingency which  afterwards  happens.   If  something  has  happened  which  it  is  obvious 

1)  Summers  V. Hibbard,  (1894)  153  111.  102;  (Ala.  1836)  3  Port.  231.  —  *)  WUliams  v.  Miller, 

Adams  v.   Nichols,   (1837)    19  Pick.  275;    The  (Cal.  1885)6Pac.  14. —«)  Summers  v.  Hibbard, 

Harriman,(1869)  76U.S.  161;  Boothv.Spuyten  (1894)  153111.  102.  —  «)  Eugster  v.  West,  (1883) 

Duyvil  Co.,  (1875)  60  N.  Y.  487;  Wald's  Pollock  35  La.   Ami.    119.  —  ')  Tompkins  v.   Dudley. 

on  Contracts,  revised  by  WUUston,  p.  528,  note.  (1862)  25  N.  Y.  272;  Simpson  v.  U.  S.,  (1898) 

—  2)  (1660)  Aleyn,  26.  —  3)  Stone  v.  Dennis,  172  U.  S.  372. 
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that  no  person  of  intelligence  could  have  contemplated,  this  sliould  be  regarded  as 
outside  of  the  risks  fairly  undertaken  by  the  promisor  and  beyond  the  measure  of 
his  duty. 

Early  law  knew  only  express  conditions.  Once  having  recognized  a  promise  as 
binding,  it  seemed  incapable  of  finding  any  other  measure  of  duty  than  the  hteral 
terms.  It  might  reasonably  have  been  supposed  that  the  law  would  excuse  the 
promisor  from  the  non-performance  of  an  obligation  when  due  to  some  risk  which  he 
had  not  undertaken  and  for  which  he  was  not  responsible,  and  when  his  failure  could 
not  have  been  avoided  by  the  exerci.se  of  all  diligence  and  skill.  But  it  is  only  in  cer- 
tain specific  classes  of  casses,  where,  it  is  said,  an  intention  may  be  presumed,  that 
the  law  reUeves  from  an  apparently  unqualified  undertaking.  These  paiticular 
instance  of  simpossibihty  exist  by  virtue  of:  a)  the  nature  of  the  undertaking  itself, 
and  b)  inability  resulting  from  the  circumstances  of  the  promisor. 

a)  Public  interference  with  the  subject-matter. — A  promisor  is  excused  from  perfor- 
mance where  the  thing  to  be  done  is  rendered  impossible  by  some  legislative,  exe- 
cutive, or  judicial  interference  on  the  part  of  the  public  authorities i).  Where  land  is 
taken  by  the  exercise  of  the  power  of  eminent  domain^),  or  where  a  corporation  is 
enjoined  from  carrying  on  business  at  the  instance  of  the  State  ^),  or  in  case  of  declara- 
tion of  war*),  the  performance  of  certain  contracts  is  rendered  impossible.  Such 
impossibility  affords  an  excuse  which  the  law  caimot  ignore  without  inconsistency^). 

b)  Destruction  or  impairment  of  specified  subject-matter.  —  When,  from  the 
words  of  the  contract,  it  appears  that  the  parties  must  from  the  beginning  have 
known  that  it  could  not  be  fulfilled  unless  some  particular  specified  tiling  continued 
to  exist,  the  promisor  is  excused  if  performance  becomes  impossible  through  the 
destruction  of  the  specified  thing  without  default  on  the  promisor's  part 6).  This  is 
explained  upon  the  theory  of  a  condition  implied  from  what  the  parties  must  have 
contemplated  when  entering  into  the  contract.  Thus,  where  the  contract  contem- 
plates work  on  a  specified  chattel  or  building,  the  destruction  of  the  subject-matter 
excuses  each  party  from  further  performance,  being  a  misfortune  equally  affecting 
them  both'').  When  one  contracts  to  lease  and  work  certain  specified  mines  for  a 
stipulated  period  and  the  mines  become  exhausted,  the  lessee  is  excused^).  If  the 
contract  is  to  deliver  a  future  crop  from  certain  specified  land,  destruction  of  the 
crop  by  blight,  frost,  or  other  unexpected  cause  will  relieve  the  promisor  from  liabi- 
hty^).  If  a  contract  is  made  for  the  sale  of  the  product  of  a  particular  mill  and  the 
mill  is  destroyed,  this  circumstance  wiD  afford  a  complete  defense  for  non-perfor- 
mancei").  In  each  of  the  foregoing  illustrations  it  is  clear  that  the  parties  contracted 
with  reference  to  the  continued  existence  of  a  particular  subject-matter,  and  the 
destruction  of  that  subject-matter  without  fault  on  the  part  of  the  promisor  operated 
to  discharge  the  obligation. 

When  the  continued  existence  of  a  definite  object  is  not  plainlj'  the  basis  of 
the  contract,  impossibility  of  performance  caused  by  the  destruction  of  the  means 
or  materials  on  which  the  promisor  depended  will  not  excuse  him  from  habihty  for 
non-performance.  Such  is  the  law  even  though  it  be  apparent,  from  the  nature  of  the 
contract,  that  a  certain  state  of  facts  was  contemplated  as  the  foundation  of  what  was 
to  be  done  and  although  the  untoward  contingency  was  outside  of  the  risks  fairly 
undertaken  by  the  promisor  and  beyond  his  control.  This  is  true  where  performance 
becomes  impossible  entirely ;  a  fortiori  there  is  no  excuse  when  performance  is  only 
inconvenient  or  impracticable. 

3.  INABILITY  RESULTING  FROM  CIRCUMSTANCES  RELATIVE  TO 
THE  PROMISOR.  —  It  is  seldom  that  the  promisor  is  released  from  the  duty  of 
performance  by  difficulty  or  impossibility  of  a  subjective  kuid,  arising  out  of  circum- 
stances relative  merely  to  himself  ^i).  A  debtor,  who  owes  a  certam  amount  but  has 
neither  money  nor  credit,  is  not  thereby  absoh-edi^).   The  promisor  is  held  to  an 

1)  Wald's  Pollock  on  Contracts,  revised  by  9  Cyc.  631.  —  ')  Gilbert  Manu.  Co.  v.  Butler, 

Williston,  p.  525;  9  Cyc.   629,  630.  —  2)  Baily  (1888)   146  Mass.  82.  —  8)  Walker  v.  Tucker, 

V.  DeCrespigny,  (1869)  L.  R.  i  Q.  B.  180.  —  (1873)   70   111.  527.   —  »)  Ont.   Fruit   Assn.   v. 

3)  People  V.  Globe  Mutual  Life  Ins.  Co.,  (1883)  Cutting  Packing  Co.,  (1901)   134  Cal.   21:  Lo- 

91  N.  Y.  174.  —  *)  Esposito  V.  Bowden,  (1857)  secco    v.    Gregory,    (1901)     108    La.    648.    — 

7  E.   &  B.  763.  —  5)  Cordes  v.  Miller,  (1878)  i")  St«wart  v.  Stono,  (1891)  127  X.  Y.  500.  — 

39  Mich.   581.  —  6)  The  Tornado,  (1882)   108  ")  Jones  v.  Anderson,  (1887)  82  Ala.   302.  — 

XJ.  S.   342:  Walker  v.  Tucker,   (1873)  70   111.  i")  Dean  v.  Lowey,  (1893)  50  111.  App.  254. 
527;  Thomas  v.  Knowles,  (1879)  128  Mass.  22; 
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external  standard ;  he  is  answerable  if  the  thing  can  be  accomplished  by  anyone  with 
the  proper  means  and  requisite  skill,  knowledge,  and  diligence  even  if  he  personally 
be  wholly  unable  to  perform i).  To  this  general  rule,  however,  there  are  certain 
exceptions,  which  furnish  further  instances  where  impossihbity  is  recognized  as 
an  excuse. 

a)  Physical  incapacity  for  personal  service.  —  Where  performance  relates  to 
personal  services  which  can  be  rendered  only  by  the  promisor,  the  death  or  serious 
illness  of  the  promisor  will  constitute  an  excuse  for  non-performance^).  But  where 
the  duty  of  performance  is  not  of  an  individual,  personal  nature,  it  is  no  excuse  that 
the  promisor  is  disabled  by  illness,  even  though  the  execution  of  the  undertaking  by 
him  may  require  his  personal  labor  or  supervision^). 

b)  Personal  danger.  —  Reasonable  fear  of  a  contagious  disease,  such  as  small-pox, 
justifies  a  workman  in  refusing  to  perform  under  such  circumstances  of  personal 
danger  that  no  prudent  man  would  incur  the  risk*). 

c)  Pubhc  interference.  —  When  performance  becomes  impossible  by  the  exercise 
of  pubhc  authority  over  the  person  of  the  promisor,  he  should  be  excused  from  per- 
formance, just  as  in  the  case  of  public  interference  with  the  subject-matter.  Thus, 
jury  duty  or  a  subpoena  to  testifj'  in  court  should  entitle  one  to  postpone,  if  not  to 
withdraw  entirely  from  performance  of  his  contracf^). 

d)  Private  interference.  —  Interference  by  private  Utigants  with  the  promisor, 
as  by  injunction  or  writ  of  attachment,  ordinarily  does  not  excuse*).  The  promisor 
is  held  to  the  obligation  of  controlhng  the  acts  of  thkd  persons  so  far  as  may  be 
necessary  to  enable  him  to  perform  his  contract. 

e)  Failure  of  means  of  performance.  —  The  destruction  or  impairment  of  the 
promisor's  factory  does  not  excuse  from  performance  of  a  contract  to  deliver  goods 
at  a  stated  time  if  the  contract  did  not  require  the  goods  to  be  manufactured  in  that 
factory').  Nor  is  the  promisor  excused  from  hability  on  a  contract  to  sell  goods 
manufactured  at  a  particular  mill  by  the  fact  that  the  machinery  in  the  mill  broke 
down  thereby  making  the  performance  impossible^).  There  are,  however,  a  few 
American  decisions  to  the  effect  that  the  continued  existence  of  the  means  of  perfor- 
mance, if  contemplated  by  the  contract,  is  an  imphed  condition  of  contractual 
liabiUtyS). 

4."  MEASURE  OF  DUTY  DEFECTIVE.  —  The  specific  classes  of  exceptional 
cases  in  which  an  excuse  is  recognized  for  failure  to  perform  the  contractual  under- 
taking do  not  comprehend  all  cases  in  which,  upon  principle,  an  excuse  should  be 
permitted.  The  only  escape  from  the  express  terms  of  the  promise  is  found  in  the  fiction 
that  the  excuse  was  impliedly  provided  for  and  may  be  attained  by  construction.  It 
should,  however,  be  apparent  that  for  the  law  to  make  a  rule  as  to  the  measure  of 
contractual  duty  is  not  subject  to  the  objection  that  the  court  is  enforcing  a  different 
contract  from  that  which  the  parties  have  made  for  themselves.  It  is  not  altering 
or  adding  to  a  contract  to  refuse  to  visit  on  one  party  the  results  of  a  common  mis- 
fortune equally  affecting  both  in  the  accomphshment  of  the  objects  of  the  contract. 

It  may  be  presumed,  from  considerations  of  policy  and  caution,  that  a  risk  is 
assumed  unless  of  such  a  nature  that  it  obviously  would  not  be  assumed  by  a  reason- 
able man.  But  it  should  not  be  assumed  that  either  party  intended  to  be  bound 
to  do  something  impossible  in  itself  or  clearly  outside  the  realm  of  bargain.  It  is 
unjust  to  throw  upon  the  promisor  the  entire  responsibihty  of  anticipating  and 
guarding  against  every  difficulty  and  providing  against  every  contingency  that  may 
intervene  and  result  in  hardship,  no  matter  how  absurd  the  idea  of  execution  there- 
after may  be. 

5.  CONTRAST  WITH  THE  CIVIL  LAW.  —  Under  the  Civil  Law  the  promisor, 
as  a  general  rule,  is  not  liable  for  the  non-performance  or  incomplete  performance  of 
his  promise,  if  rendered  impossible  by  any  circumstance  not  brought  about  by  his 
negligent  or  wilful  default  or  omission  of  the  diligence  usual  in  ordinary  intercourse. 
Even  if  a  debtor  is,  by  the  terms  of  his  promise,  bound  in  a  particular  case  without 
reference  to  any  default  on  his  part,  failure  of  performance  is  excused  if  unavoidable 

1)   Kenwood  Bridge  Co.   v.   Dunderdale,  403.  —  5)  9  Cyc.  630.  —  ")  Klauber  v.  Street 

(1893)  50  lU.  App.  581.  —  2)  Spalding  V.  Ross,  Ry.    Co.,   (1892)   95   Cal.    353.   —   ')   Jones  v. 

(1877)   71  N.  Y.  40;  Stewart  v.  Loring,  (1862)  U.   S.,   (1877)   96  U.   S.   24.   —  «)  Summers  v. 

5  Allen,  306;  Blakely  v.  Sousa,  (1900)  197  Pa.  Hibbard,   (1894)    153  111.    102.  —  »)  Dexter  v. 

St.  305.  —  3)  Jennings  v.  Lyons,  (1876)  39  Wis.  Norton,   (1871)  42  N.  Y.   62. 
.=553.  —  *)  Lakeman  v.  Pollard,  (1857)  43  Me. 
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by  the  application  of  the  highest  degree  of  dihgence^).  The  Civil  Law  does  not  visit 
on  one  party  the  results  of  a  common  misfortune  upon  the  fallacious  assumption 
that  otherwise  it  would  be  making  a  new  contract  for  the  parties.  The  object  of  the 
law  of  contracts  is  to  require  good  faith  in  the  fulfilment  of  contractual  engagements, 
—  not  to  make  the  promisor  an  insurer  against  risks  unforeseen  and  outside  the  scope 
of  the  bargain. 

Lex  non  cogit  ad  impossibiha.  In  order  to  escape  the  hardships  of  the  law  with 
respect  to  impossibihty  of  performance,  the  cautious  contractor  will  expressly  stipulate 
that  his  undertaking  is  contingent  upon  strikes,  fires,  floods,  earthquakes,  acts  of 
God,  and  ail  other  causes  beyond  his  control. 

D.  Dependency  of  Duties  on  Reciprocal  Performance. — The  early  EngHsh  decisions 
treated  the  reciprocal  duties  of  the  parties  to  a  bilateral  contract  as  independent, 
unless  expressly  or  by  construction  made  dependent  upon  performance  on  the  other 
side.  One  party  might  hold  the  other  hable  for  failure  to  perform  irrespective  of 
default  on  his  own  part.  The  pursuit  of  these  principles,  however,  led  to  such  anoma- 
hes  and  worked  results  so  subversive  of  justice  that  the  old  doctrine  has  been  broken 
through.  The  prevailing  rule  in  both  England  and  America  is  to  regard  mutual 
imdertakings  as  dependent  wherever  possible. 

1.  BREACH  OF  CONTRACT  BY  ONE  WHOSE  CONSIDERATION  IS  DUE 
AS  AN  EXCUSE  FROM  RECIPROCAL  DUTY.  —  Where  a  party  to  a  bilateral 
contract  totally  or  partially  fails  to  perform  what  he  has  promised  at  the  proper  time, 
the  other  party  frequently  may  in  turn  dechne  to  perform  his  reciprocal  duty.  It 
would  be  unfair  to  compel  A  to  live  up  to  his  side  of  an  exchange  when  B  has  made 
default  in  the  consideration  for  which  he  bargained.  A  is  accordingly  excused  by 
the  failure  of  the  other  party  to  perform  his  obhgation  when  due,  just  as  he  is  excused 
by  prematm'e  refusal  to  perform,  his  expectation  of  consideration  thus  being  thereby 
destroyed  or  disappointed 2).  Breach  of  contract  always  gives  a  right  of  action,  but 
not  always  an  excuse  to  the  other  party. 

What  total  or  partial  default  entitles  A  to  say  that  the  basis  upon  which  he  made 
his  promise  is  broken,  that  the  consideration  for  it  has  failed,  that  he  wiU  no  longer 
go  ahead  with  the  bargain  ?  This  is  frequently  a  difficult  question,  and  depends  upon 
circumstances. 

a)  Shght  breach  "in  limine."  —  Even  a  shght  breach  at  the  outset  may  be  fatal 
and  terminate  the  duty  on  the  other  side 3).  More  serious  breach  is  required  after  part 
performance  than  before,  since  if  nothing  has  been  done,  there  is  less  hardship  in 
withholding  performance  even  for  a  slight  fault*).  Even  so  the  fault  must  be  a 
substantial  one,  not  merely  a  breach  of  some  subsidiary  promise. 

An  illustration  of  a  breach  in  limine  constituting  a  sufficient  defeiLse  to  an  action 
upon  a  contract  is  afforded  by  the  case  of  Davison  v.  Von  Lingen^).  The  defendant 
chartered  the  steamship  "Dove"  "now  sailed  or  about  to  sail  from  Benizaf  with  cargo 
for  Philadelphia."  In  fact,  the  vessel  was  then  loading  at  Benizaf  and  did  not  sail 
until  seven  days  later.  The  charterer  decUned  to  accept  her  on  the  gi'omid  that  she 
had  neither  sailed  nor  was  she  about  to  sail  at  the  time  when  the  charter-party  was 
entered  into.  It  was  held  that  the  time  and  situation  of  the  vessel  were  essential 
and  substantive  parts  of  the  contract  and  that  the  charterer  need  not  accept  the  ship. 

b)  Material  breach  after  part  performance.  —  After  the  contractor  has  gone  ahead, 
wliat  is  a  material  breach  becomes  a  very  different  question.  Even  a  WTongdoer 
ought  not  to  forfeit  the  benefit  of  part  performance  unless  in  serious  default.  After 
accepting  substantial  part  performance  it  may  be  a  breach  of  good  faith  for  one  to 
call  the  contract  off  by  reason  of  teclinical,  inadvertent,  or  unimportant  omissions 
or  defects  in  comphance  with  the  terms  of  the  contract.  Accordingly,  it  is  no  longer 
competent  for  the  recipient  to  insist  upon  hteral  and  exact  performance  as  a  condition 
precedent  to  performance  by  himself;  he  must  perform  and  bring  an  action  for  da- 
mages sustained  in  not  having  received  the  whole  consideration,  unless  the  short- 
coming is  so  vital  that  his  legitimate  expectation  has  in  substance  been  defeated^). 
It  is  often  very  difficult  to  determine  whether  a  breach  is  of  the  essence  of  the  con- 
sideration and  justifies  a  party  in  refusing  to  proceed  further.  Lm:-.  sir.; 


^)  Schuster,  Principles  of  the  German  Civil  113  U.  S.  40.  — *)  McDonough  v.  Evan.s  Marble 

Law,  p.  153.  —  2)  9  Cyc.  641.  —  3)  Blossom  Co.,  (1902)  112  Fed.  634;  Feeney  v.  Bardaley, 

V.   Shotter,  (1891)  59  Hun,  481.  —  *)  McCue  (1901)  66  N.  Y.  L.  239. 
V.  OrbitueU,  (1892)  156  Mass.  205.  —  ')  (1885) 
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In  the  case  of  Nolan  v.  Wliitney*),  the  plaintiff  had  agreed  to  construct  a  build- 
ing in  accordance  with  certain  specifications.  He  endeavored  in  good  faith  to  peifoirn 
his  part  of  the  contract,  but  there  were  trivial  defects  in  the  plastering  which  could 
be  covered  by  a  deduction  of  $  200.  The  defendant  refu.sed  to  pay  for  the  l)uikling, 
but  occupied  it  nevertheless.  The  court  allowed  the  plaintiff  to  recover  upon  the 
contract,  holding  that  where  a  substantial  performance  is  established,  slight  devia- 
tions, not  wilful,  may  be  an  offset,  but  will  not  defeat  suit.  It  would  ha\e  been  other- 
wise if  the  contractor  had  used  inferior  materials  or  intentionally  \iolated  the  specifi- 
cations. 

2.  DIVISIBLE  CONTRACTS.  —  In  divisible  contracts,  the  consideration  is 
apportioned  to  different  items.  Thus  in  contracts  for  carriage  of  goods,  the  debt  lor 
freight  arises  on  delivery  of  each  pound  oi'  bushel.  The  plaintiff  can  recover  freight 
in  proportion  to  the  amount  delivered,  leaving  the  defendant  to  his  action  for  short 
delivery^).  So  where  the  contract  relates  to  separate  matters,  breach  as  to  one  matter 
does  not  excuse  the  party  from  performance  as  to  the  other  matter.  Thus  in  a  charter- 
party  a  provision  that  the  vessel  shall  be  "tight,  staunch,  and  strong"  is  a  condition 
to  taking  the  vessel;  "keeping  tight  and  sea-worthy"  is  a  condition  to  continued  use; 
delivery  is  a  condition  to  payment  of  freight ;  but  unseaworthiness  is  no  defense, 
after  the  freight  is  delivered,  to  the  collection  of  the  debt  for  caiTiage. 

3.  ENTIRE  CONTRACTS.  —  When  in  a  bargain  the  consideration  for  perfor- 
mance of  the  promise  of  one  party  is  the  performance  of  the  whole  of  the  promise  of 
the  other,  so  that  failure  in  an>-  part  is  failure  in  the  whole,  the  contract  is  said  to 
be  entire  and  not  divisible.  In  the  leading  American  case  of  Norrington  v.  Wright*), 
Wright  had  contracted  to  purchase  5000  tons  of  iron  to  be  sliipped  in  iiLstalnients 
of  1000  tons  per  month  and  to  be  ])aid  for  upon  delivery.  Norrington  shipped  only 
400  tons  during  the  first  month  and  800  tons  dui-ing  the  second,  and  Wright  thereupon 
dechned  to  accept  any  further  deliveries,  asserting  the  right  to  rescind  the  contract. 
It  was  claimed  on  the  other  hand  that  each  shipment  was  a  separate  undertaking 
and  that  default  in  one  instance  could  afford  no  justification  for  refusal  to  accept 
subsequent  instalments.  The  Supreme  Court  held  that  the  contract  was  entire  and 
that  the  subsidiary  i^rovisions  as  to  periodical  delivery  or  payment  woidd  not  render 
the  undertaking  divisible  or  severable,  as  in  cases  where  the  consideration  is  apjior- 
tioned  to  different  items,  as  independent  exchanges*). 

4.  REPUDIATION  AS  A  DEJ^ENSE  EXCUSING  INNOCENT  PARTY 
FROM  PERFORMING  OR  TENDERING.  —  V\Tiere  the  co-contractor  has  made  it 
plain,  in  the  course  of  performance  or  even  before  his  performance  is  due,  that  he 
will  not  give  the  performance  agreed  upon  as  consideration,  either  because  he  cannot 
or  because  he  will  not,  this  excuses  the  other  party  from  any  duty  of  proceeding  to 
execute  the  bargain^).  "A  promisor  can  no  more  be  expected  to  perform  his  promise 
when  he  is  not  going  to  receive  counter-performance,  than  when  he  has  actually 
failed  to  receive  it."  The  duty  in  bilateral  contracts  is  dependent  on  the  just  expec- 
tation of  consideration. 

a)  Must  the  aggrieved  party  elect?  —  It  is  said  in  the  EngUsh  cases  that  after  re- 
pudiation, the  other  party  may  at  his  option  treat  the  contract  as  at  an  end,  or  elect 
to  keep  the  contract  ahve  and  give  the  repudiator  a  period  for  repentance.  But  it  is 
held  in  the  American  cases  that  the  plaintiff  must  not  enhance  the  damages.  He 
cannot  treat  the  notice  of  repudiation  as  inoperative  and  go  on  with  the  contract"). 

b)  Retraction.  —  The  voluntary  exercise  of  the  right  to  refuse  to  continue  per- 
formance and  stand  on  the  defensive,  does  not  terminate  the  contract.  Repudiation 
or  inability  to  perform  will  excuse  the  innocent  party  from  performing,  but  retraction 
of  the  repudiation  before  performance  is  due  would  seem  to  make  tender  of  per- 
formance necessary  by  the  other  party.  The  repudiator  is  estopped,  however,  to 
withdraw  his  repudiation  after  the  plaintiff  has  acted  in  the  representation,  e.  g., 
by  failure  to  prepare  for  performance. 

1)  (1882)  88  N.  Y.  649.  —   *)  Hutchin-  and   whether    it   is   a  defense   for   refusal    to 

Bon  on  Carriers,   (3d  ed.)  sec.  800.  —  ^)  (1885)  proceed  further.  —  6)  BaUou  v.  Billings,  (1884) 

115  U.  S.   188.  —  *)  The  English  cases  seem  136   Mass.    307;    Anvil   Min.    Co.    v.    Humble 

to  require  such  a  failure    in    instalment   con-  (1894)    153    U.    S.    540;    Feinberg   v.    VVeiher, 

tracts   as   amounts    to   a   renunciation   of   the  (1892)    19  N.    Y.    Supp.    215;   Brusie  v.    Peck 

contract,   but   the   American    cases   hold   that  Bros   &  Co.,   (1893)  64  Fed.   820.   —  6)  Clark 

repudiation    is  only  one  circumstance    among  v.  Marsiglia,   (1845)   1   Den.   317:   Kingman   v. 

others  to  show  the  materiality  of  the  breach  Western  Mfg.  Co.,  (1899)  92  Fed.  486. 
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c)  Rescission  distinguished  from  excuse.  —  WTiere  the  party  wishes  to  ter- 
minate his  legal  relations  entirely,  and  rescind  the  contract,  he  must  manifest  his 
election  to  do  so.  Tliis  is  different  from  merely  standing  on  the  defensive.  It  is  the 
assertion  of  an  affirmative  right,  a  remedy  alternative  to  the  right  to  damages,  which 
is  usually  exercised  -inhere  tlie  aggi-ieved  party  has  performed  fully  or  in  part  and 
wishes  to  recover  what  he  has  given.  As  rescission  is  an  alternative  remedy,  a  party 
must  manifest  his  election  without  undue  delaj'i);  but  it  is  not  necessary  to  manifest 
acceptance  of  renunciation  by  refusal  to  perform,  in  order  to  make  it  operate  as  an 
excuse  for  further  performance^).  One  waives  his  excuse  from  performance  only  by 
positive  acts  and  estoppel. 

5.  PROSPECTIVE  INABILITY  TO  PERFORM  BY  REASON  OF  INSOL- 
VENCY OR  OTHER  CAUSE.  —  Where  one  party  to  a  contract  disables  himself 
from  making  the  conveyance  or  doing  the  work  wliich  the  contract  calls  for,  or 
becomes  insolvent,  the  other  party  is  in  certain  cases  excused  from  prior  performance 
on  his  part,  just  as  in  case  of  repudiation  of  the  contract^). 

6.  FAILURE  OF  CONSIDERATION.  —  Failure  of  consideration  implies 
that  the  rewas  a  consideration  sufficient  to  support  a  contract,  but  that  it  has  sub- 
sequently failed,  in  whole  or  in  part,  without  the  fault  of  the  promisor.  It  is  not 
properly  apphed  to  contracts  wanting  in  consideration  at  their  formation,  or  even 
where  consideration  fails  by  the  default  of  the  other  party,  although  frequently  so 
employed.  Failure  of  consideration  is  a  defense  even  to  imilateral  contracts  or  to 
specialties,  if  in  fact  the  contract  was  based  on  an  exchange.  Thus,  the  dependency 
of  performances  of  the  two  sides  of  an  exchange  may  appear  after  both  have  been 
executed,  where  the  basis  of  the  contemplated  exchange  breaks  down,  in  the  right  to 
rescind  and  recover  what  has  already  been  rendered  on  the  false  basis*). 

a)  Exchange  illusory.  —  Where  a  man  agrees  to  buy  that  which  is  already  his 
own,  the  basis  of  his  reciprocal  duty  proves  entirely  inadequate.  So  where  the  seller 
has  no  title  to  the  subject  matter  and  his  deed  is  inoperative,  or  where  he  purports 
to  transfer  void  patents,  the  bargain  falls  through;  the  consideration  fails  although 
the  promisee  has  done  everything  in  his  power  to  execute  the  consideration^).  Where 
one  party  is  excused  by  impossibihty  of  performance,  the  other  is  excused  from  his 
reciprocal  duty  by  failure  of  consideration®). 

b)  Destruction  of  continuing  consideration.  —  One  who  rents  the  use  of  offices  or 
apartments  in  a  building  for  a  period  of  time,  with  no  interest  in  the  soil  upon  which 
the  building  stands,  is  released  from  lus  duty  by  the  accidental  destruction  of  tlae 
edifice,  whereby  he  is  deprived  of  the  continued  use  and  enjoyment  which  is  the 
consideration  for  his  promise  to  pay  periodic  rent^).  It  is  so  in  the  case  of  letting  and 
hiring  of  chattels,  if  the  rental  value  of  the  personalty  is  lost. 

Where  a  house  rented  for  a  term  is  destroyed  before  the  end,  this  does  not  relieve 
the  lessee  from  duty  to  pay  rent.  While  letting  and  hiring  agreements  relating  to 
chattels  or  the  use  of  apartments  are  of  a  purely  contractual  nature,  leases  of  land 
with  buildings  thereon  confer  an  estate  for  years  in  the  soil.   The  destruction  of  the 


1)  Hennessy  V.  Bacon,  (1890)  137  U.  S.  78.  ged  to  give  credit  to  one  who  is  insolvent  or 
—  2)  Wald's  Pollock  on  Contracts  (3d  ed.)  bankrupt,  performance  of  his  promise  being 
p.  351.  —  2)  Professor  Williston  on  this  point  thereby  rendered  insecure.  Insolvency  or 
says:  "There  is  some  difficulty  in  determining  bankruptcy  affords  a  defense  to  any  such 
when  it  is  sufficiently  certain  that  one  side  contractual  obligation,  and  payment  may  be 
of  a  contract  will  not  be  performed,  to  justify  required  on  delivery,  though  the  contract  ex- 
a  refusal  to  perform  the  other  side.  Certainly  pressly  provides  for  a  term  of  credit.  And  if 
if  a  party  annoimces  that  he  cannot  perform,  a  contract  is  of  such  a  natiu-e  that  an  assignee 
the  other  party  is  justified  in  taking  him  at  cannot  carry  it  out,  insolvency  will  excuse 
his  word.  Destruction  of  the  subject-matter  further  performance  by  the  other  party.  These 
of  the  promise  of  one  party  is  clearly  a  de-  seem  to  be  the  only  cases  in  which  prospec- 
fense  to  the  other.  Transfer  to  a  third  person  tive  inability  of  one  party  is  sufficiently  cer- 
of  property  forming  the  subject-matter  of  the  tain  to  be  a  defense  to  the  other  party." 
contract  is  not  so  clear,  since  it  is  possible  Wald's  Pollock  on  Contracts,  (3d  ed.)  p.  354. 
that  the  grantor  may  recover  the  title  in  time  —  *)  Sterling  v.  Gregory  (1900)  149  C'al.  117; 
to  fulfill  the  contract,  but  ordinarily  the  Roberts  v.  Fisher,  (1873)  (55  Barb.  303.  — 
cnance  seems  so  remote  that  the  defense  ^)  Harlow  v.  Putnam,  (1878)  124  Mass.  553; 
should  be  allowed.  A  bankrupt's  trustee  may  3  Page  on  Contracts,  sec.  1480.  —  <^}  German- 
find  it  for  the  advantage  of  the  insolvent  Amer.,  etc..  Go's  Assignee  v.  McCullock,  (1885) 
estate  to  complete  the  bargain,  and  if  so  he  28  Ky.  Law,  133.  —  ')  Shawmut  Bank  v. 
ought  to  have  that  right.    But  no  one  is  obli-  Boston,  (1875)   118  Mass.  125. 
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building  is  regarded  as  a  common  misfortune,  depriving  hoth  parties  to  some  extent 
of  their  interests  in  the  property,  and  the  tenant  must  continue  to  pay  occupation 
rent  for  a  burnt-out  plot  of  ground  i). 

Under  the  Civil  Law  and  the  older  English  law,  the  letting  of  land  only  confers 
a  contractual  right  on  the  lessee  of  the  same  legal  character  as  the  letting  of  a  horse 
or  bicycle  for  an  hour.  The  obUgation  to  pay  rent  does  not  last  if  the  fitness  for  the  use 
agreed  upon  is  destroyed  or  impaired^).  But  by  the  modern  common  law  to  rent 
land  is  one  thing,  to  rent  a  room  or  a  chattel  is  a  different  thing.  Thus,  where  one 
leases  land  with  a  building  upon  it  for  five  years,  and  the  building  is  next  day  destroyed 
by  fire,  the  tenant  must  during  the  whole  five-year  period  regularly  pay  his  rent, 
there  being  no  implied  covenant  on  the  part  of  the  landlord  to  repair  or  rebuild. 

c)  Risk  of  loss  in  an  executory  contract  of  sale.  —  In  contracts  of  sale  of  a  house 
or  building  there  is  no  abatement  of  the  purchase  price  in  case  of  destruction  of  the 
building,  even  if  such  accident  deprives  the  premises  of  all  their  value ^).  At  common 
law,  it  would  seem  that  the  buyer  would  be  protected  by  "implied  conditions" 
against  failure  of  consideration;  the  owner  cannot  furnish  the  consideration  agreed 
upon,  namely,  a  house  and  lot  for  the  purchase  price.  In  equity,  however,  where 
the  buyer  of  land  has  the  remedy  of  specific  performance,  he  is  regarded  as  the  sub- 
stantial owner  of  the  land  from  the  moment  of  making  the  contract.  The  buyer  is 
in  the  position  of  a  mortgagor  and  the  seller  in  that  of  a  mortgagee  who  holds  legal 
title  simply  as  security  for  the  payment  of  the  purchase  price.  The  contract  effects 
an  immediate  transfer  of  all  the  substantial  interest  in  the  property.  The  considera- 
tion bargained  for  having  been  received,  it  does  not  afterward  fail  if  it  become  of 
no  value,  since  it  is  at  the  risk  of  the  true  and  substantial  owner. 

So  in  contracts  for  work  and  labor,  where  a  debt  arises  at  certain  stages  of  the 
work,  such  debt  is  not  discharged  by  the  destruction  of  the  product  of  the  work  after 
it  has  been  received*). 

7.  INDEPENDENT  DUTIES.  —  The  duty  of  performance  is  not  always  depen- 
dent upon  complete  performance  of  the  contract  by  the  other  side^).  Where  a  per- 
formance is  uncertain  or  contingent,  as  in  contracts  of  in.surance,  where  chance  is 
intended  to  play  an  essential  part,  the  consideration  consists  largely  in  assuming  the 
risk ;  accordingly,  nonpayment  of  the  premium  is  no  defense  to  liability  for  insurance 
in  case  of  loss ;  one  performance  not  being  the  equivalent  or  the  exchange  for  the  other. 
If  both  performances  are  subject  to  the  same  risk  they  may  be  an  exchange  for  each 
other  and  the  duties  will  then  be  interdependent. 

On  the  other  hand,  where  severable  exchanges  are  contemplated,  only  those 
considerations  which  are  definitely  set  off  against  each  other  are  dependent.  Thus, 
in  a  lease  covenants  to  repair  and  to  pay  rent  are  independent,  eviction  alone  excuses 
rent,  the  tenant  must  rescind  altogether  or  perform  his  part  and  sue  for  damages; 
while  non-repair  only  excuses  the  tenant  from  the  duty  of  accepting  or  keeping  the 
house.  Thus,  in  a  charter-party  keeping  the  vessel  tight,  staunch  and  strong  may 
be  a  condition  to  taking  her  or  to  continued  use,  but  unseaworthiness  is  not  defense 
to  payment  of  freight  after  the  goods  are  delivered. 

E.  Prevention  of  Performance.  —  The  prevention  of  one's  performance  of  his 
contract  by  natural  causes,  third  persons,  or  inability  is  not  recognized  as  a  general 
excuse  for  failure,  independently  of  the  construction  of  the  contract ;  yet  any  wilful 
hindrance,  however  sUght,  by  an  act  of  the  other  party  excuses  performance®).  If  the 
hindrance  by  the  other  party  is  not  wilful  and  yet  casts  an  added  burden  of  a  material 
character  upon  the  promisor,  the  latter  is  excused,  at  least  to  the  extent  of  the  inter- 
ference with  performance. 

F.  Refusal  to  Accept  Performance.  —  The  refusal  by  the  creditor,  promisee,  or 
obligee  to  accept  a  tender  of  performance,  satisfies  the  duty  of  performance  and  ex- 
cuses the  promisor  from  further  effort').  The  countermand  or  repudiation  of  <a  con- 
tract dispenses  with  the  necessity  of  tender,  wlrich,  having  been  refused  in  advance, 
would  be  a  nugatory  act.  The  debtor  is  not  required  to  force  on  the  creditor  an 
unwelcome  performance  when  the  lattter  directed  otherwise. 

1)  Cowell  V.  Lvimley,  (1870)  39  Cal.  151;  —  ■»)  Central  Lithographing  Co.  v.  Moore,  75 

Stubbings  v.  Evanston,  (1891)   136  lU.  37.  —  Wis.  (1882)   170.  —  »)  7  Am.   &  Eng.  Encyc. 

2)   Vit«rboro  v.  Friedlander,  (1887)   120  U.  S.  of  Law,  124. —«)  Anvil  Mining  Co.  v.  Humble, 

707.  —  3)  Wainscott  V.  Silvers,  (1859)  13  Ind.  (1894)    153   U.    S.    540;    Nelson  v.   Plimpton, 

497;    Mesks  v.  Tichenor,    (1887)   85  Ky.   536;  etc.,    Co.    (1874)    55  N.    Y.   480.   —  ')    Cassa- 

Pomeroy's    Equity   Jurisprudence,    sec.    1406.  day  v.   Clarke,   (1846)   7  Ark.    123. 
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f  •,    IV.  DISCHARGE  OF  CONTRACTUAL  DUTIES.  —  A.  Law  Governing.  —  In 

general  it  may  be  said  that  the  discharge  of  contracts  is  governed  by  the  law  of  the 
place  of  performance,  for  such  is  presumed  to  have  been  the  intent  of  theparties^). 
If,  however,  it  is  expressly  or  imphedly  agreed  that  the  law  of  some  other  jurisdiction 
shall  control,  the  agreement  is  ordinarilj'  recognized^). 

When  a  contractual  obligation  is  terminated  through  reUance  upon  a  defense 
which  is  processual  in  character  (i.  e.,  going  to  the  remedy),  the  law  of  the  forum, 
or  place  of  trial,  will  control*).  The  most  common  illvistration  of  such  a  defense  is 
the  statute  of  Umitations.  In  some  jurisdictions  the  statute  operates  to  extinguish 
the  obligation,  and  when  this  is  true  with  respect  to  the  law  of  the  place  of  perfor- 
mance, the  obligation  must  be  held  discharged  in  the  place  where  suit  is  brought*).  If, 
on  the  other  hand,  the  statute  merely  confers  an  affirmative  defense,  the  law  of  the 
place  of  trial  will  apply S). 

The  defense  of  banJo-uptcy  offers  more  serious  complications.  The  general  rule 
is  that  if  the  obHgor  receives  his  discharge  within  the  jurisdiction  where  the  obUgation 
was  performable  and  where  the  obhgee  is  domiciled,  the  discharge  will  be  universally 
recognized^).  A  discharge  in  a  jurisdiction  other  than  that  of  the  obhgation  will  not 
be  recognized  elsewhere  except  as  to  creditors  who  were  parties  to  the  bankruptcy 
proceeding'). 

A  discharge  in  bankruptcy  under  the  Federal  law  is  recognized  as  binding 
throughout  all  the  States^). 

B.  Performance.  —  1.  SUBSTANTIAL  PERFORJIANCE.  Complete  per- 
formance of  the  contractual  undertaking  is  ordinarily  essential  to  constitute  dis- 
charge *).  The  common  law  was  very  strict  in  requiring  absolute  conformity  with  the 
terms  of  the  contract,  but  this  rule  has  been  modified  by  the  equitable  doctrine  that 
substantial  performance  will  suffice,  if  the  contract  is  of  such  a  nature  that  exact 
fulfilment  of  its  conditions  cannot  reasonably  be  expected  i" ) .  In  commercial  contracts 
parties  are  still  held  to  strict  performance  for  manifestly  anjiihing  less  would  not 
satisfy  the  contract").  Inthecaseof  such  contracts  as  building  contracts,  on  the  other 
hand,  the  courts  recognize  the  need  for  elasticity;  it  is  therefore  established  that  w-hen 
the  builder  has  in  entire  good  faith  substantially  fulfilled  the  obligations  of  the 
contract,  shght  or  unintentional  deficiencies  will  not  defeat  his  rights i^). 

2.  PERFORMANCE  TO  SATISFACTION  OF  ANOTHER.  —  It  is  often  provi- 
ded by  the  contracting  parties  that  the  performance  of  one  party  must  be  satisfactory 
to  the  other.  Great  injustice  would  be  occasioned  if  one  party  could  be  allowed  to 
defend  arbitrarily  upon  the  ground  that  the  execution  was  not  in  accordance  with 
his  personal  taste.  The  present  tendency  of  the  decisions  therefore  is  to  hold  that 
if  the  performance  of  the  contract  sliould  be  satisfactory  to  a  reasonable  person  the 
contract's  terms  wiU  be  deemed  fulfilledi^).  As  a  corollary  of  this  rule,  if  it  is  clear 
that  the  parties  undertook  to  make  personal  taste  the  measiu'e  of  performance,  the  con- 
tract will  be  enforced  to  the  letter  i*).  The  rule  established  by  the  courts  of  New  York 
is  exemplified  by  the  case  of  Duplex  Safety  Boiler  Company  v.  Garden  i^).  The  con- 
tract provided  for  alterations  to  certain  boilers  and  payment  was  to  be  made  only 
when  the  defendants  "were  satisfied  that  the  boilers  as  changed  were  a  success." 
The  defendants  continued  to  use  the  boilers  without  complaint,  but  refused  to  pay 
the  plaintiff  upon  the  plea  that  the  alterations  were  not  satisfactory.  The  court 
held  that  since  the  object  of  the  contract  was  not  to  gratify  individual  taste  or  prefe- 
rence, the  defendai\ts  were  obhgated  to  accept  what  reasonably  ought  to  satisfy 
them  on  grounds  of  fitness  and  utihty. 

Building  contracts  frequently  contain  a  stipulation  that  the  builder  will  not  be 
entitled  to  recover  his  contract  price  until  the  production  of  the  architect's  certificate 


1)    Scudder    v.    Union     National    Bank,  Vol.  2,  sec.  523.  —  ")  Leopold  v.  Salkey,  (1878) 

(1875)  91  U.  S.  406.  —  2)  Le  Breton  v.  Miles,  89  lU.  412;  Glacius  v.  Black,  (1872)  50  N.  Y. 

(1840)  8  Paige   (N.   Y.)    261.    —  3)    Bank    of  145.   —  i»)    Heckmann    v.    Pinckney,    (1880) 

United    States    v.    Donnally.    (1834)    8    Pet.  81    N.   Y.   211.   —  ")   Norrington   v.   Wright, 

361;     WTiarton,     Conflict    of    Laws,     Vol.    2,  (1885)  115  U.  S.  188.  —  »2)  Philip  Hiss  Co.  v. 

sec.  535,  and  cases  cited.  —  *)  Lincoln  v.  Bat-  Pitcairn,   (1901)    107  Fed.  425.   —   ")   Doll  v. 

telle,  (1831)  6  Wend   475.  —  »)  Townsend  v.  Noble,  (1889)  116  N.  Y.  230;  McNeil  v.  Arm- 

Jemison,  (1850)  9  How.  407.  —  «)  5  Cyc.  407,  strong,  (1897)  81  Fed.  943.  —  i*)  Crawford  v. 

and  cases  cited.  —  ")  Phelps  v.  Borland,  (1886)  MaU  Pub.  Co.  ,(1900)  163  N.  Y.  404.  — ")  (1886) 

103  N.  Y.  406;  3  Parsons  on  Contracts,  (9th  ed.)  101  N.  Y.  38. 
439,   note    —   ')  \Miarton,    Conflict  of  Laws, 
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to  the  effect  that  the  work  has  been  satisfactorily  accomplished.  In  such  instances 
the  builder  cannot  be  denied  recovery  because  of  his  inability  to  secure  favorable 
action  from  the  designated  arbiter.  If  the  architect  fraudulently  refuses  to  exer- 
cise an  honest  judgment,  the  fulfilment  of  the  condition  is  dispensed  with  and  the 
builder  may  recover i). 

Even  though  the  execution  of  the  contract  cannot  be  conisidered  a  substantial 
comphancc  with  its  terms,  a  party  may  nevertheless  be  entitled  to  recover  quasi- 
contractually  or  on  a  quantum  meruit  for  the  value  of  the  work  done  or  services 
given  2). 

3.  TIME  OF  PERFORMANCE.  —  If,  according  to  the  terms  of  the  contract, 
it  must  be  performed  upon  a  designated  date,  any  delay  will  be  a  fatal  breach  unless 
it  appears  that  s>ich  was  not  the  real  intent  of  the  parties 3). 

When  the  time  of  performance  is  not  expressly  fixed  by  the  parties,  it  will  be 
presumed  that  the  contract  is  to  be  performed  within  a  reasonable  time*).  The 
question  of  what  is  a  reasonable  time  must  be  determined  by  the  court  or  jury  when 
suit  is  brought  upon  the  contract^). 

In  commercial  contracts,  such  as  contracts  for  the  manufacture  or  sale  of  goods, 
time  is  presumed  to  be  the  essence  and  stipulations  relating  to  the  time  of  execution 
are  strictly  adliered  to^). 

C.  Accord  and  Satisfaction.  —  The  discharge  of  a  contractual  obhgation  by 
accord  and  sati.sfaction  may  take  place  in  either  of  two  ways :  1 .  by  accord  executed 
and  2.  by  accord  executory. 

1.  ACCORD  EXECUTED.  —  When  the  parties  mutually  agree  that  the  existing 
obligation  shall  be  discharged  by  the  acceptance  of  a  designated  satisfaction,  the 
original  contract  is  terminated  forthwith').  It  is,  of  cour.se,  essential  that  the  agree- 
ment comply  with  all  the  requirements  respecting  mutual  consent  and  consideration. 
If  the  satisfaction  agreed  upon  is  less  than  what  the  original  obligation  calls  for 
the  accord  will  fail  for  want  of  consideration;  but  if  the  satisfaction  consists  in 
giving  something  more  than  or  something  different  from  that  required  by  the  original 
contract,  the  accord  is  valid  and  the  original  undertaking  discharged. 

2.  ACCORD  EXECUTORY.  —  An  accord  executory  is  a  bilateral  agreement 
whereby  the  parties  undertake  to  give  and  accept  a  substitute  for  what  the  contract 
calls  for^).  The  promise  of  the  obligor  is  to  perform  in  accordance  with  the  new  agree- 
ment, while  the  obligee  agrees  on  his  part  to  accept  the  performance  under  the  new 
agreement  in  Ueu  of  the  execution  of  the  original  contract.  If  the  new  undertaking  is 
fulfilled  in  accordance  \nth  its  terms  the  obligations  subsisting  between  the  parties 
are  totally  discharged.  If,  however,  the  obligor  fails  to  execute  the  new  agreement, 
he  is  hable  to  suit  thereon  or  upon  the  old  one,  at  the  plaintiff's  election^). 

If  the  obligee  should  bring  suit  for  the  enforcement  of  the  original  obligation 
prior  to  the  time  fixed  for  the  performance  of  the  new  agreement,  a  court  of  equity 
may,  at  the  instance  of  the  obligor,  enjoin  the  proceeding  i"). 

D.  Release.  —  A  contractual  obhgation  may  be  abrogated  at  common  law  by  a 
release  under  seaPi). 

By  statute  in  many  States,  seals  have  been  abolished  and  this  has  frequently 
had  the  effect  of  abrogating  this  method  of  dischargei^).  However,  in  some  States 
where  seals  have  been  abolished  the  courts  have  held  that  a  written  release  is  as 
efficacious  as  a  release  under  seal,  while  in  still  other  jurisdictions  statutes  have  been 
enacted  with  the  same  end  in  view. 

E.  Novation.  —  Novation  is  the  substitution  of  a  new  obhgation  for  an  existing 
one,  either  by  a  change  of  parties,  as  the  substitution  of  one  debtor  for  another i*), 
or  by  a  change  in  the  substance  of  the  contract  between  the  same  parties,  or 
bothi4). 

1)  Crane   Elevator   Co.   v.  Clark,   (1897)  v.  Tomlinson,  (1896)  148  N.  Y.  326.  —  »)  Teal 

80  Fed.  705;   Foster  v.  McKeown,   (1901)  192  v.  BUby,  (1887)  123  U.  S.  572;  Greene  v.  Paul, 

111.   339.   —   2)    Kauffman   v.    Raeder,    (1901)  (1893)  155  Pa.  St.  126.  —  »)  Babcock  v.  Haw- 

108  Fed.   171.  —  3)  Henderson  v.  McFadden,  kins,     (1851)     23    Vt.     561.   —   l")    Bomeisler 

(1901)    112    Fed.    389;    Underwood    v.    Wolf,  v.  Forster,  (1897)   154  N.  Y.   229.  —  »i)  Mills 

(1890)    131    111.    425.    —  *)   Brennan   v.    Ford  v.  Lorrance,  (1900)  186  lU.  635.  —  12)  vVabash 

(1873)  46  Cal.  7;   HamUton  v.   ScuUy,   (1886)  Ry.  v.  Brow,  (1895)  65  Fed.  941.— 13)  Stiide- 

118   111.    192.   —   °)   Cotton   v.   Cotton,   (1883)  baker  Bros.  Mfg.  Co.  v.  Endom,  (1899)  51  La. 

75  Ala.   345.   —  «)   Cleveland  Rolling  Mill   v.  Ann.    1263.   —  ")    McCreery   v.    Day,    (1890) 

Rhodes,  (1887)   121  U.  S.   255.  —  ')  Nassoiy  119  N.  Y.   1. 


REMEDIES  FOR  ENFORCEMENT.  97 

F.  Rescission.  —  An  executory  contract  may  at  any  time  be  rescinded  by  agree- 
ment between  the  parties').  Rescission  by  mutual  agreement  should  be  carefully 
differentiated  from  rescission  by  one  party  as  exemplified  bj'  section  B,  para.  4, 
supra.  In  the  latter  case  the  right  may  be  exercised  by  one  party  without  the  consent 
of  the  other,  being  a  remedy  for  default  or  repudiation  of  the  contract.  Rescission 
under  the  present  title,  on  the  other  hand,  is  by  mutual  consent. 

G.  Operation  of  Law.  — In  addition  to  discharge  by  act  of  the  parties,  contractual 
obhgations  may  be  determined  by  operation  of  law. 

1.  MERGER.  —  When  a  simple  contract  is  embodied  in  a  formal  instrument, 
it  becomes  merged  in  tlie  new  obligation^).  Judgment  likewise  has  the  effect  of  mer- 
ging the  obhgation  upon  which  it  is  based 3). 

2.  BANKRUPTCY.  —  A  valid  discharge  in  bankruptcy  does  not  extinguish 
the  debtor's  obligation,  but  affords  a  complete  defense  to  action  upon  it*).  Contrac- 
tual relations  are  not  dissolved  by  discharge  except  when  they  are  mergeable  in  a 
provable  debt  at  the  time  of  the  bankruptcy^). 

In  this  connection  it  should  be  noted  that  a  discharge  in  bankruptcy  under  the 
Federal  bankruptcy  statute  does  not  impair  valid  hens  acquired  more  than  four 
months  prior  to  the  fihng  of  the  petition  in  bankruptcy.  If,  therefore,  the  creditor 
has  secured  a  vahd  hen  upon  the  property  of  the  bankrupt  more  than  four  months 
prior  to  bankruptcy,  his  right  to  satisfy  the  debt  out  of  the  property  to  which  the 
lien  attaches  camiot  be  disturbed^). 

3.  STATUTES  OF  LIMITATION.  —  Statutes  of  limitation  operate  either  to 
a)  extinguish  the  obhgation');  or  b)  to  provide  an  effective  defense  to  action  upon 
it^).    In  either  event,  the  contract  is  rendered  unenforceable. 

VI.  REMEDIES  FOR  ENFORCEMENT  OF  CONTRACTUAL  DUTIES.  —  A.  Law 
Governing  Remedies.  —  Matters  relating  to  the  remedies  for  breach  of  contract,  such 
as  the  form  of  the  action,  the  admissibility  of  evidence,  and  matters  of  procedure 
generally,  are  governed  by  the  law  of  the  forum,  or  place  where  suit  is  instituted^). 

B.  Action  of  Debt.  —  By  the  action  of  debt,  one  of  our  oldest  actions,  the  common 
law  specifically  enforced  the  duty  to  pay  money  in  a  sum  certain,  or  capable  of  being 
reduced  to  a  certainty,  however  it  may  have  become  due  i").  Judgment  for  the  plain- 
tiff was  to  the  effect  that  he  recover  his  debt,  and  in  general,  nominal  damages  for 
its  detention.  The  remedy  was  based  on  the  conception  of  proprietorship  in  a 
sum  of  money  in  the  hands  of  the  debtor.  Just  as  if  he  detained  chattels  of  tlie 
creditor. 

The  debtor  was  not,  at  common  law,  in  the  absence  of  special  promise,  hable 
to  pay  interest  on  his  debt'i).  In  the  United  States,  however,  interest  is  generally 
allowed  on  a  liquidated  claim  in  case  of  detention  of  money  due'^). 

C.  Action  for  Damages.  —  In  all  cases  except  debt,  the  common  law  method  of 
enforcement  of  contractual  duty  in  event  of  the  non-performance  of  any  sort  of 
undertaking  was  by  a  substituted  nietliod  of  performance,  namely,  the  payment  of 
an  equivalent  sum  of  money  by  way  of  damages,  which  should  put  the  injured 
party,  so  far  as  possible,  in  the  same  position  as  if  the  dutj^  had  been  performed 
and  the  claim  satisfied  in  specie i^). 

I.  MEASURE  OF  DAMAGES.  —  The  value  of  the  performance  of  wliich  the 
plaintiff  may  have  been  deprived  is  measured  by  general  rules  for  assessing  the  loss 
sustained.  Detriment  which  is  the  natural  and  direct  consequence  of  the  breach 
is  the  normal  measure  of  compensation  in  lieu  of  performance ;  e.  g.  the  difference  be- 
tween contract  price  and  the  market  price  at  time  of  performance,  and  the  conse- 
quent cost  of  replacement  1*). 

1)  Brigham  V.  Herrick,  (1899)  173  Mass.  v.  Mayer,  (1884)   111  U.  S.   31.  —  »)   Union 

460.  —  2)  Att'y-  Gen.  v.  Whitney,  (1884)  137  National  Bank  v.  Chapman,  (1902)  169  N.  Y. 

Mass.   450.   —  »)   Gray    v.   Richmond    Bicycle  538.  —  lO)  Wald's  Pollock  on  Contracts,  (3d  ed.) 

Co.,  (1901)    167  N.   Y.  348.  —  *)  Lowenberg  151,  152.  —  ")  16  Am.  &  Eng.  Encvcl.  of  Law. 

V.   Levine,    (1892)   93  Cal.   215.   —  6)  Watson  p.  992.  —  12)  Nashua,  etc.,  R.  Co."  v.  Boston. 

V.  Merrill,   (1905)   136  Fed.   363;  In  re  Brew.  etc.,  R.  Corporation,  (1894)  61  Fed.  237;  Emer- 

Co.,  (1906)  16  Am.  Bankr.  Rep.  110;  Reming-  son  v.  Schoonmaker,  (1890)  135  Pa.  St.  437.  — 

ton  on  Bankruptcy,  sees.  451,  641,  1118,  2275.  13)  Chicago,  etc.,  R.  Co.  v.  Cicero,  (1895)  157 

—   6)   In   re   Blumberg,    (1899)    94   Fed.   476.  111.  56;  8  Am.   &  Eng.  Encyc.  of  Law,  p.  545. 

Phelps  V.  Curts,  (1875)  80  111.  109;  5  Cyc.  403,  —  1*)  Marston  v.  Singapore  Rattan  Co.,  (1895) 

and  cases  cited.  —  ')  New  York  Life  Insurance  163  Mass.   296. 
Co.  V.  Aitkin,  (1891)  125  N.  Y.  660.  — S)  Walsh 
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Exceptional  loss  is  not  recoverable  unless  within  the  contemplation  of  the  pai'- 
ties  as  the  probable  result  of  a  breach  at  the  time  of  making  the  contract i).  It 
would  be  unjust  to  hold  a  defendant  liable  for  coiLsequence  far  bej'ond  the  ordinary 
value  of  performance,  unless  he  had  notice  of  what  was  dependant  upon  performance, 
or  of  special  circumstances  from  which  an  extra  burden  or  risk  was  assumed  in  making 
the  contract.  The  creditor  moreover  must  take  all  reasonable  means  of  mitigating 
his  loss  and  avoid  damages  as  far  as  possible^). 

2.  LIQUIDATED  DAMAGES.  —  If  a  sum  agreed  to  be  paid  upon  a  breach  of 
contract  is  liquidated  damages,  that  is,  a  contractual  assessment  by  the  parties  of 
the  true  value  of  performance,  the  injured  party  may  recover  such  sum  in  full 3). 
It  is  often  a  difficult  question  to  determine  whether  a  stipulated  payment  is  a  penalty 
or  liquidated  damages;  tliis  must  be  determined  b}'  the  facts  of  the  bargain,  not 
merely  by  what  it  is  called*).  !-  ;    f,    f';      ' 

If  the  performance  is  the  payment  of  money  or  a  matter  of  certain  value,  and 
the  stipulated  sum  of  monej'  is  in  excess  of  that  value,  it  is  obviously  a  penalt.y.  If 
the  value  of  performance  be  uncertain,  a  specified  sum  will  be  construed  to  be  liqui- 
dated damages.  If,  however,  a  fixed  sum  be  provided  for  breach  of  different  promises 
indifferently,  some  certain  and  some  uncertain  in  value,  this  is  a  penalty^). 

3.  ANTICIPATORY  BREACH.  —  When  a  party  to  a  contract  has  repudiated 
his  obligation,  or  has  by  some  act  put  it  out  of  his  power  to  perform,  the  other  party 
is  entitled  to  maintain  immediate  action  without  waiting  until  the  time  set  for  per- 
formance^). Upon  fundamental  principle,  it  is  difficult  to  justify  the  doctrine  of 
anticipatory  breach  for  it  camiot  truly  be  said  that  a  breach  is  possible  until  the  time 
fixed  for  performance  has  arrived.  The  doctrine  has,  however,  become  firmly  estab- 
lished in  England'),  and  in  the  majority  of  AmericanStates*),  although  it  is  repudiated 
in  Massachusetts^)  and  a  immber  of  other  jurisdictions^"). 

Ii\om  the  practical  point  of  view,  there  are  impoi'tant  considerations  supporting 
the  right  of  the  innocent  party  to  bring  immediate  action  when  the  obligation  of  the 
contract  has  been  repudiated  by  the  other.  Many  courts  hold  that  a  legal  injury  is 
occasioned  by  repudiation  inasmuch  as  the  promisee's  right  under  the  contract  is  a 
legitimate  expectation  upon  which  he  is  entitled  to  rely.  This  inchoate  right  to  the 
performance  of  a  bargain  camiot  become  complete  until  the  time  for  performance 
has  arrived,  but  in  the  meantime  it  may  be  violated  by  disregarding  the  obligation. 
The  measure  of  the  promisor's  duty  is  not  merely  the  literal  language  of  the  promise ; 
it  is  faithfulness,  diligence  and  respect  for  the  relation.  A  right  of  action  may  accrue 
by  refusal  to  accept  performance,  and  in  general  any  prevention  of  a  sufficiently  serious 
character  is  regarded  as  an  immediate  breach  gi\ing  rise  to  a  cause  of  action  for  the 
loss  of  the  entire  contract.  Such  an  effect  may  follow  from  countermanding  work.  So 
anticipatory  breach  is  a  present  injury  to  the  other  party  although  the  promisor  only 
promised  performance  at  a  future  day  and  not  at  the  date  of  repudiation.  "The  pro- 
misee has  a  right  to  have  the  contract  kept  open  as  a  subsisting  and  effective  contract. 
Its  unimpaired  and  unimpeached  efficacy  may  be  essential  to  his  interests ^i)". 

D.  Specific  Performance.  —  One  might  suppose  a  priori  that  the  primary  and 
normal  remedial  right  would  be  the  right  to  performance  in  kind,  and  that  as  a  general 
rule  every  obhgation  would  give  rise  to  a  right  of  specific  performance,  the  promise 
to  be  enforced  by  order  of  the  court  directing  the  defendant  to  perform  under  threat 
of  imprisonment  or  finei^). 

1)  Safety  Insulated  Wire,  etc.,  Co.  V.  Balti-  109  Cal.   125;  Union  Ins.  Co.  v.  Central  Trust 

more,  (1895)  66  Fed.  140. —2)  Scott  V.  Boston,  Co.,   (1899)    157  N.   Y.   633.  —  «)  Daniels  v. 

etc., SteamshipCo.,  (1871)  106 Mass.  468;  Clark  Newton,  (1874)   114  Mass.  530  —  i")  Perkins 

V.  Marsiglia,  (1845)  1  Den.  317;  Wald's  Pollock  v.  Frazer,  (1901)  107  La.  390.  —  ")  The  doc- 

on  Contracts,  (3d  ed.)  349.  — ')  Clark  v.  Bar-  trine  of  anticipatory  breach  has  been  inciai- 

nard,  (1883)  108 U.S.  436;  Hennessyv.Metzger,  vely  criticized   by   Professor  Williston   in   the 

(1894)152111.  505. —*)Radloffv.Haa8e,  (1902)  third  edition  of  Wald's  Pollock  on  Contracts, 

196111.365;  Sun  Pub.  Co.  v.  Moore,  (1902)  183  pp.  355— 369. —  ")  So  in  tort  we  should  expect 

U.  S.  642.  —  ')  Charleston  Fruit  Co.  v.  Bond,  the  primary  remedial  right  to  be  specific  repa- 

(1885)  26  Fed.   18;   Trower  v.  Elder,  (1875)  77  ration,  the  right  to  compel  the  tortfeasor  to 

111.  452;  AnsouonContracts,  p.  330.  —  *)  Roehm  restore   the  state   of   things   that  would   have 

V.  Horst,  (1900)  178  U.  S.   1,  18.  —  ')  Frost  existed,  if  the  wrongful  disturbance  had  not 

V.  Knight,  (1872)  L.  R.  7  Exeh.   Ill,  41  L.  J.  been    committed.      We    find,    however,    that 

Exch.  78,  26  L.  T.  Rep.  (N.  S.)  77;  Hochster  restoration   of   the   status   quo   or   restitution 

V.  De  La  Tour,  (1853)  2  E.  &  B.  678,  22  L.  J.  in  kind,  like  specific  performance,  is  an  extra- 

Q.  B.  455.  —  8)  Garberino  v.  Roberts,  (1895)  ordinary  remedy. 
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We  find  that  at  common  law  the  only  obligation  specifically  enforced  is  debt, 
the  obligation  to  jjay  a  definite  sum  of  money,  and  that  the  remedy  for  the  non-per- 
formance of  any  sort  of  undertaking  is  an  action  for  damages  merely.  The  remedy 
of  specific  performance  had  its  origin  in  the  courts  of  equity  and  is  only  granted 
where  damages  would  not  be  adequate  compensation  or  an  equivalent  for  the  pro- 
mised performance  1). 

1.  CLASSES  OF  CONTRACTS  SPECIFICALLY  ENFORCEABLE.  —  It  is 
to  be  presumed  that  contracts  to  create  or  transfer  interests  in  land  cannot  be  ade- 
quately reUeved  by  pecuniary  compensation.  They  are  therefore  as  a  class  specifically 
enforceable  2). 

Contracts  relating  to  moveables,  to  supply  goods,  merchandise,  etc.,  are  not 
specifically  enforceable  in  the  absence  of  special  circumstances').  It  is  otherwise  if 
the  article  is  unique  and  has  no  adequate  pecuniary  equivalent*).  Contracts  for 
personal  service  or  to  employ  another  cannot  be  specifically  enforced  on  grounds  of 
convenience  and  public  policy,  even  if  damages  be  inadequate 5). 

2.  EQUITIES  OF  DEFENDANT.  —  Since  the  purpose  of  this  equitable  remedy 
is  to  do  more  perfect  and  complete  justice  between  the  parties  than  is  possible  bj' 
legal  relief,  equity  will  not  intervene  if  tliis  \viU  involve  substantial  hardship  or  be 
inequitable  toward  the  defendant.  The  specific  rehef  is  said  to  be  discretionary,  that 
is,  all  the  special  conditions  to  warrant  the  extraordinary  interposition  must  be 
present^). 

a)  Mutuality.  —  One  cannot  obtain  a  decree  of  specific  performance  unless  he 
himself  has  performed  or  can  be  made  to  perform  specifically'). 

b)  Adequacy  of  consideration.  —  The  court  will  not  specifically  enforce  gratuitous 
promises;  nor  will  it  lend  its  aid  to  contracts  which  are  not  just  and  reasonable,  or 
contracts  which  are  improvident  on  the  part  of  the  defendant*). 

c)  Unfairness.  —  If  the  contract  be  unfair  to  the  defendant  by  reason  of  any 
fraud,  mistake,  or  suspicion  of  sharp  practice,  equitj*  wiU  leave  the  plaintiff  to  such 
relief  as  he  may  obtain  at  law 9). 

E.  Rescission  and  Restitution.  —  The  aggrieved  party  may  terminate  the  contract 
entirely  and  extinguish  all  legal  relations  with  the  other  party  without  more,  merely 
seeking  the  restoration  of  what  he  has  rendered !•*).  This  is  rescission,  which  is  an 
alternative  remedy  to  claiming  performance  of  contractual  duty,  or  of  an  equivalent 
by  way  of  compensation.  The  remedy  of  rescission  is  to  be  distinguished  from  a 
contract  of  rescission,  or  mutual  release  by  consent,  the  former  being  imposed  in 
invitum  by  law  at  the  option  of  the  injured  partj',  if  the  conduct  of  the  other  party 
is  such  as  to  justify  a  refusal  on  his  part  to  proceed  farther.  Being  an  alternative 
remedy  an  election  to  adopt  it  must  be  manifested^).  In  this  it  is  unlike  the  mere 
refraining  from  further  performance,  which  does  not  involve  a  total  termination  of 
tlie  contract,  and  does  not  prevent  an  action  for  its  enforcement. 

1.  WHEN  PROMISOR  MAY  RESCIND.  —  The  remedy  by  rescis.sion  is  open 
in  the  following  cases : 

1.  In  cases  of  repudiation  by  the  other  party  i^). 

2.  In  case  of  material  breach  by  failure  to  perform  i')  (In  England  an  inference  of 
repudiation  or  abandonment  is  regarded  as  essential,  on  the  fictitious  theory  that 
rescission  is  based  upon  mutual  consent,  an  offer  by  the  defaulter  accepted  by  the 
other  party)!*). 


1)  Canal  Commissioners  v.  Sanitary  Dis-  v.  Nehls.  (1908)  233  111.  438;  Shubert  v.  Wood- 
trict,  (1901)  191  111.  326;  Fleisliman  v.  Woods,  ward,  (1909)  167  Fed.  47.  —  »)  Goodwin  v. 
(1901)  13.5  Cal.  256;  Hyer  v.  Richmond  Springer,  (1908)  233  111.  229;  Newton  v.  Wool- 
Traction  Co.,  (1897)  168  U.  S.  471.  —  2)  Cum-  ley,  (1900)  105  Fed.  541.  —  9)  Miss.,  etc.,  R. 
berledge  V.  Brooks,  (1908)  235111.  249;  Wilhite  Co.  v.  Cromwell,  (1875)  91  U.  S.  643.  — 
V.  Skelton,  (1900)  149  Fed.  67.  —  ')  Mee-  l")  Wald's  Pollock  on  Contracts  (3d  ed.)  334, 
han  V.  Owens,  (1900)  196  Pa.  St.  69;  Sugar  347.  Tennessee  v.  Bacon.  (1890)  137  U.  S.  78. 
Beets  Product  Co.  v.  Lyon's  Beet  Sugar  Re-  —  ")  Graves  v.  White,  (1882)  87  N.  Y.  463. 
fining  Co.,  (1908)  161  Fed.  215;  36  Cyc.  —  12)  BaUou  v.  Billings.  136  Mass.  (1884) 
555.  —  *)  Dock  V.  Dock,  (1897)  180  Pa.  St.  307.  —  i')  San  Francisco  Bridge  Co.  v.  Dum- 
14.  —  5)  General  Electric  Co.  V.  Westinghouse  barton  Co.,  (1897)  119  Cal.  272;  Farmer's 
etc.,  Co.,  (1906)  144  Fed.  458.  —  «)  Miss..  Loan  &  Trust  Co.  v.  Galesburg,  (1890)  133 
etc.,  R.  Co.  V.  CromweU,  (1875)  91  U.  S.  643.  V.  S.  156.  —  i*)  Wald's  Pollock  on  Contracts 
—  ')  Pacific  Electric  R.  Co.  v.  Campbell-  (3d  ed.)  p.  339. 
Johnston   Co.,    (1908)    153   Cal.    106;    Oswald 
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3.  Where  the  consideration  fails  or  become  void  in  a  material  respect,  by  default 
or  from  any  cause  such  as  inipossibilityi). 

4.  Rescission  is  the  remedy  also  used  to  disaffirm  an  invalid  contract  which  is 
voidable  by  reason  of  fraud,  duress,  mistake,  etc.^). 

2.  PURPOSP:  of  rescission.  —  The  remed\-  is  usually  exercised  where  the 
party  has  performed  wholly  or  in  part  and  wishes  to  recover  \vliat  he  has  given  or  its 
value.  Restitution  is  thus  an  alternative  to  compensation  in  damages.  Rescission 
is  not  a  usual  remedy  for  breach  where  one  has  not  performed,  because  by  putting 
an  end  to  all  contractual  relations  it  deprives  a  party  of  his  right  of  action  for  damages 
by  loss  of  the  contract.  He  may,  however,  be  content  to  rescind,  especially  if  the 
contract  creates  a  cloud  on  the  title  to  realty. 

3.  STATUS  QUO  RESTORED.  —  If  part  performance  has  been  received,  the 
reseinder  must  restore  the  other  party  to  his  original  position,  or  at  least  offer  to 
restore  am'thing  he  has  received  under  the  contract  in  specie*).  The  right  to  claim 
rescission  and  restoration  in  lieu  of  performance  is  forfeited  if  the  reseinder  cannot 
restore  ever\-thing  i^rex-iously  received*). 

4.  EARNEST.  —  If  something  is  gi\-en  in  earnest  at  the  making  of  a  contract, 
this  is  not  merely  evidence  of  the  conclusion  of  the  bargain,  but  also  serves  as  a 
security  that  the  contract  shall  be  performed.  Such  a  deposit  is  commonly  made  by 
the  purchaser  on  a  contract  of  sale :  1 .  To  be  forfeited  if  the  party  giving  it  fails  to 
perform;  2.  To  be  returned  if  the  party  receiving  it  fails  to  perform,  3.  To  he  treated 
as  part  pavment  upon  performance^). 

VII.  INVALID  CONTRACTS.  —  Having  considered  above  the  affirmative  ele- 
ments and  operation  of  valid  contracts,  we  may  proceed  to  a  consideration  of  the 
negative  elements  or  vices  annulling  or  restraining  their  normal  effect  and  rendering 
them  void,  voidable  or  unenforeable. 

A.  Void,  Voidable,  and  Unenforceable.  —  1.  VOID  CONTRACTS.  —  A  contract 
which  is  legalh'  inoperative  from  the  beginning  is  termed  a  "void  contract." 

2.  VOIDABLE  CONTRACTS.  —  A  contract  with  a  flaw  which  remains  opera- 
tive only  until  impugned  by  an  act  of  avoidance  at  the  option  of  one  of  the  parties 
thereto  is  termed  a  "voidable  contract."  Confirmation  of  the  contract,  or  an  affirming 
of  the  bargain,  puts  an  end  to  its  voidabihtv. 

3.  UNENFORCEABLE  CONTRACTS.  —  A  contract  upon  which  an  action 
cannot  be  maintained  by  one  of  the  parties,  but  which  has  the  ordinary  elements 
of  a  vaUd  contract,  is,  as  to  him,  termed  "unenforceable."  These  ma}-  sometimes 
be  rendered  enforceable  ex  post  facto  by  written  evidence  or  whatever  is  necessary 
to  supply  the  defect. 

B.  Conflict  of  Laws  as  to  Invalidity.  —  What  law  governs  as  to  the  validity  of  a 
contract  in  general  is  treated  above.  Ordinarily  a  contract  invahd  by  the  law  of 
the  State  where  made  will  not  be  enforced  elsewhere  though  vaUd  under  the  law  of 
the  forum^).  But  if  the  contract  be  vahd  where  made,  it  may  be  enforced  in  another 
State,  although  it  would  have  been  void  if  made  therein '').  The  courts  of  a  State, 
however,  are  not  bound  to  recognize  or  enforce  a  contract  which  is  in  contravention 
of  the  statutes  or  public  pohcy  of  the  State  where  suit  is  brought,  though  it  maj-  be 
valid  in  the  State  where  the  contract  was  made*). 

Grounds  of  nuUity.  The  causes  which  result  in  uullitj-,  voidability,  or  imperfect 
obUgatory  force  in  attempted  contracts,  (although  possessing  all  the  affirmative 
vahd  elements  of  valid  contracts)  are  in  general: 

1.  lUegahty,  or  some  taint  in  the  character  of  the  bargain,  or  the  object  of  the 
contract ; 

2.  Manifest  impossibility  of  performance; 

3.  Unfairness  of  the  bargain,  resulting  from  mistake,  fraud,  duress,  or  undue 
influence; 

4.  Incapacity  in  one  of  the  parties  to  bind  himself; 


1)  Chapman  V.  Brooklyn.  (1869)  40  N.  Y.  S)   Howe  v.   Hayward,   (1875)    108  Mass.   55; 

372.  —  2)  Cincinnati  Cooperage  Co.  v.  Gaul,  Elgey  Cotton  Cases,   (1874)  22  Wall,  195.  — 

(1895)    170   Pa.   St.    545.   —  3)    More    v.    Cal-  «)  AUegheny  Co.  v.  Allen,   (1903)   69  N.  J.  L. 

kins,  (1890)  85  Cal.   177:  Hadforth  vs.  Jack-  270;  55  Atl.  724.  —  ')  Rumsey  v.  N.  Y.   & 

son,  (1889)   ISO  Mass.    149;   Brown  v.  Witter.  P.  R.  Co.,  (1902)  203  Pa.  579;  53  Atl.  495.  — 

10  Ohio  (1840)   143,   Wald's  Pollock  on   Con-  »)   Feineman   v.   Sachs,   (1885)   33   Kan.   621; 

tracts,  (3d  ed.)  pp.  333,  339.  341.  —  *)  Hand-  52   Am.   Rep.   647;   Parker  v.   Moore,   (1902) 

forth    V.    Jackson,    (1889)    150   Mass.    149.   —  115   Fed.    799. 


ILLEGALITY.  101 

5.  A  statutory  bar  to  the  remedy,  imposed  for  the  non-observance  of  some  pre- 
scribed form,  such  as  the  wTitten  memorandum  under  the  Statute  of  Frauds;  (such 
a  memorandum  made  subsequently  confirms  the  contract  by  supplying  the  defect 
in  a  vaUd  manner). 

C.  Contracts  Void  for  Illegality.  —  lUegaUty  occurs  not  merely  where  perfor- 
mance involves  the  commission  of  tortious  or  criminal  acts,  but  also  wherever  the 
bargain  is  tainted  by  any  connection  with  things  offensive  to  morals  and  contrary 
to  the  general  jjoUcv  of  the  law  as  subversive  of  pubUc  \^'elfare. 

1.  KNOWLEDGE  OF  UNLAWFUL  PURPOSE.  —  Mere  knowledge  on  the 
part  of  a  vender  that  the  buyer  intends  to  use  the  property  for  the  perpetration  of 
a  heinous  crime,  or  as  a  means  to  unlawful  end,  would  probably  be  in  the  United 
States  no  defence  to  an  action  for  the  price  of  goods  sold,  where  the  contract  was 
iimocent  in  itself.  But  where  the  direct  purpose  of  the  contract  is  to  put  the  property 
to  an  unla^vful  use,  or  if  the  party  collaborates  in  the  illegal  piurpose,  he  can  ask  no 
rehef  or  assistance  from  the  lawi). 

2.  PUBLIC  POLICY.  —  The  power  of  courts  to  declare  contracts  void  as  in 
contravention  of  pubhc  policy  opens  a  wide  field  for  judicial  discretion.  In  general, 
the  utmost  liberty  to  contract  is  favored,  and  justice  requires  that  compacts  be  held 
sacred  and  enforced  by  the  courts  of  justice^).  But  there  are  large  and  increasing 
groups  of  cases  where  it  is  recognized  that  the  transaction  in  question  cannot  properly 
be  made  the  basis  of  pubhc  enforcement  and  assistance.  These  different  classes  of 
illegal  contracts  involve  considerations  of  pohcy  pecuhar  to  their  own  subject  matter. 
It  is  possible  to  give  onlv  a  few  illustrations. 

3.  GAMING  AND  WAGERING  CONTRACTS.  —  Bets  and  wagers  were  at 
common  law  vahd  and  enforceable  bargains,  unless  indecent  or  offensive.  They  are 
now  generally  regarded  as  contrary  to  pubhc  pohcy  and  good  morals,  as  being  frivo- 
lous and  tending  to  beget  wastefulness  and  the  desire  to  get  property  without  render- 
ing any  real  equivalent^). 

This  pohcy  does  not  apply  to  insurance  contracts,  which  are  in  themselves 
notliing  but  wagers  or  promises  to  pay  money  on  the  determination  of  some  uncertain 
event,  for  these  wagers  are  directed  to  legitimate  objects.  The  policy  which  condemns 
gambhng  and  wagering  does  not  extend  to  premiums  or  prizes  to  be  awarded  to  the 
wiimers  of  games  or  contests  of  skill  or  strength,  even  where  the  competitors  pay  an 
entrance  fee  to  make  up  the  purse*). 

The  inconvenience  of  countenancing  idle  wagers  in  a  court  of  justice,  concerned 
^vith  serious  affairs,  tlie  feehng  that  such  questions  maj'  be  deferred  until  the  court 
has  nothing  else  to  attend  to,  has  led  the  courts  to  refuse  their  assistance  to  wagers, 
save  to  those  having  a  commercial  or  commendable  object,  where  their  design  is  to 
protect  some  actual  interest  in  hfe  or  property,  or  to  hold  out  a  reward  for  the  exer- 
cise of  individual  strength,  prowess,  or  superioritv. 

4.  STOCK  EXCHANGE  CONTRACTS.  —  a)"Buymg  and  seUing  on  margin.  — 
A  speculative  contract  for  the  purchase  and  sale  of  stocks  on  a  margin  is  not  in  vahd, 
as  a  mere  wager.  The  law  presumes  the  validity  of  a  contract  by  which  stocks  are 
to  be  purchased  and  carried  by  the  broker  on  a  margin.  Supposedly  the  broker  is 
at  once  to  buy  the  stock,  and  at  aD  times  to  have,  in  his  name  and  under  his  control, 
ready  for  delivery,  the  shares  purchased  or  an  equal  amount  of  other  shares  of  the 
same  stock^). 

The  intention  to  deal  in  stock  or  to  deal  in  quotations  is  the  test.  Where  a  com- 
mercial transaction  -with  actual  stock  is  contemplated,  the  contract  is  vahd  even 
though  entered  upon  by  one  who  seOs  without  present  ownership  or  who  buys  without 
expecting  to  purchase  outright,  intending  a  purchase  or  a  resale  before  the  time  of 
delivery.  All  these  facts  and  circumstances  are  to  be  taken  into  consideration, 
however,  in  determining  whether  the  dealings  were  mere  wagers  or  were  vahd  purcha- 
ses or  sales  on  margin,  as  also  the  magnitude  of  the  purchases  made  with  refe- 
rence to  the  standing  and  financial  abihtj'  of  the  speculator,  and  whether  the  deal- 


1)    Chamberlain    v.   Fisher,     (1898)     117  vey,    (1873)    114    Mass.    80.   —  *)    WUkinson 

Mich.    248;     75   N.  W.    931;    so    in   case   of  v.  Stett,  (1900)  175  Mass.  581;  56  N.  E.  830; 

loans   for   gambling  purposes:    Jones  v.   Akin  Hankins  v.  Ottinger,  (1896)   115  Cal.  454;   40 

&Akin,  (1904)  35  Tex.  Civ.  App.  436;  80  S.  L.   R.   A.    76.   —   °)  Richter   v.    Poe,    (1909) 

W.  385.  —  2)  Cole  V.  Brown,  etc.,  Co.,  (Iowa)  109  ild.  20;  22  L.  R.  A.  (N.  S.)  174,  notes. 
18  L.   R.  A.   (N.  S.)    1164.  —  3)  Love  v.  Har- 
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ings  were  purely  in  relation  to  margins  and  not  to  any  possible  completion  of 
the  sale  or  purchase i). 

''The  true  test  of  the  validity  of  the  contract  is  whether  it  could  be  settled  only 
in  money,  and  in  no  otlier  way ;  or  whether  the  party  seUing  could  tender,  and  compel 
the  acceptance  of  the  particular  commodity  sold;  or  whether  the  jjarty  buying  could 
compel  the  deU very  of  the  commodity  purchased^).  Under  the  rules  of  the  New  York 
Cotton  Exchange  all  sales  or  purchases  for  future  delivery  of  cotton  contain  a  provi- 
sion that  there  must  be  an  actual  delivery  of  cotton  if  this  be  required.  For  this 
reason  the  vaUdity  of  these  contracts  has  been  sustained  bj'  the  courts  of  New  York"  *). 
In  California  the  Constitution,  art.  IV,  326,  as  amended,  provides  that  all  contracts 
for  the  purchase  or  sale  of  shares  of  the  capital  stock  of  any  corporation  or  association 
without  any  intention  of  one  party  to  dehver  and  of  the  other  party  to  receive  the 
shares,  and  contemplating  merely  the  payment  of  differences  between  the  contract 
and  market  prices  on  cUvers  daj^s,  shall  be  void,  and  neither  party  to  any  such  con- 
tract shall  be  entitled  to  recover  any  damages  for  failure  to  perform  the  same,  or  any 
money  paid  thereon,  in  any  com-t  of  this  State."  Tliis  is  declaratory  of  the  general  law. 

b)  Option  contracts.  —  Under  Hurd's  Rev.  Statutes  of  Illinois,  1903*),  "Whoever 
contracts  to  have  or  give  to  liimself  or  another  the  option  to  sell  or  buy,  at  a  future 
time,  any  grain  or  other  commodity,  stock  of  any  railroad  or  other  company,  shall 
be  fined,  ....  and  all  contracts  made  in  violation  of  this  section  shall  be  considered 
gambling  contracts,  and  shall  be  void."  It  is  held,  however,  that  only  contracts  for 
options  which  are  in  the  nature  of  gambhng  contracts  fall  within  this  prohibition^), 
viz.,  those  options  which  are  commonly  termed  "puts  and  calls." 

c)  Clearing-house  settlements.  —  The  closing  up  of  transactions  on  a  board  of 
trade  for  the  purchase  and  sale  of  grain,  bj'  setting  off  one  trade  against  another  ia 
not  necessarily  illegal^). 

d)  Bucket-shop  contracts.  — -  The  device  known  as  a  "bucket  shop,"  which 
purports  to  engage  in  actual  dealing,  but  where  the  only  intention  is  to  bet  on  the 
fluctuations  of  the  market  by  the  pretended  purchase  of  grain  or  stock  on  margins 
is  merely  a  species  of  gambhng,  and  illegaF).  There  is  no  employment  of  a  broker  to 
make  a  bona  fide  purchase  or  sale  for  actual  dehvery,  but  the  so-called  broker  is  in 
reahty  the  other  party  to  the  contract.  In  a  real  transaction  the  buyer  is  entitled  to 
receive  all  interest,  divndends,  rights,  and  privileges  which  may  pertain  to  the  securi- 
ties deliverable  under  the  contract. 

e)  Burden  of  proof  to  show  that  contract  is  a  mere  bet  on  rise  and  fall  of 
prices.  —  If  under  the  guise  of  a  contract  for  the  sale  of  goods  to  be  dehvered  at  a 
future  day,  the  real  intent  be  merely  to  bet  or  speculate  on  the  rise  and  fall  of 
prices,  then  the  whole  transaction  constitutes  nothing  more  than  a  wager  and  is  null 
and  void.  But  "as  a  sale  for  future  delivery  is  not  on  its  face  void,  but  is  a  perfectly 
legal  and  valid  contract,  it  must  be  shown  by  him  who  attacks  it  that  it  was  not 
intended  to  deUver  the  article  sold,  and  that  nothing  but  the  difference  in  the  price 
was  to  be  paid  by  the  parties  to  the  contract*)". 

5.  RESTRAINT  OF  TRADE  OR  COMPETITION.  —  As  a  matter  of  underlying 
principle  a  man  ought  not  to  be  assisted  in  restraining  himself  from  the  exercise  of 
anj'  lawful  craft  or  business,  and  aU  interference  with  liberty  of  action  in  trading  is 
contrary  to  public  welfare  and  policy*). 

a)  Sale  of  good  will.  —  In  cases  of  sale  of  good  will  of  a  business  the  law  sanctions 
such  contracts  not  to  compete  as  are  reasonably  necessary  for  the  protection  of  the 
vendee  who  succeeds  to  the  business.  This  has  given  rise  to  the  distinctions  between 
general  and  partial  restraint  of  trade'").  '    jr.  I;;   . 


1)  Fletcher  v.  Jacob  Dold  P.  Co.,   (1899)  28.  6  L.  R.  A.  164;  22  N.  E.  497.  —  »)  Chicago 
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V.  Benzinger,  (111.  1905)  214  111.  589;  73  N.  E.  Bros.  Co.  v.  Fleckenstein,  (1908)  24  L.  R.  A. 
874;  cf.  Schneider  v.  Turner,  (1889)   130  111.  (N.  S.)  913,  note.    71  Atl.  265. 
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b)  Restraint  of  competition.  —  Agreements  between  competitors  to  limit  com- 
petition by  restriction  of  production  maintaining  prices,  etc.,  with  the  object  of 
keeping  rivals  out  of  the  business  and  avoiding  competition  between  themselves  to 
the  public's  detriment,  are  illegal  contracts^).  These  are  to  be  di  rtinguished  from 
contracts  in  coimection  with  the  sale  of  good  will  of  a  business,  which  aim  to  protect 
the  vendee.  Here  the  object  is  not  to  restrict  the  freedom  of  the  contractor  in  carrying 
on  his  business,  but  to  suppress  competition  and  to  monopolize  some  portion  of  trade 
or  commerce  of  the  realm  by  a  union  of  former  competitors,  with  an  injurious  effect 
upon  the  market  and  the  pubhc  at  large^). 

6.  SUNDAY  CONTRACTS.  —  Contracts  which  are  neither  tainted  by  wrong 
nor  contrary  to  pubhc  policy,  as  interpreted  by  the  common  law,  may  be  void  as 
falhng  under  the  ban  of  some  statute.  Such  are  the  Sunday  statutes  enacted  in  cer- 
tain States,  which  prohibit  work,  labor,  and  business  on  Sunday.  It  is  a  question  of 
con.struction  of  the  particular  statute  whether  a  contract  made  on  Simday  but  to  be 
performed  on  a  business  day,  is  illegal.  If  fuUy  consummated  on  that  day,  it  may  be 
held  to  be  void,  even  though  not  expressly  declared  to  be  so  by  the  statute^).  Thus, 
it  is  held  that  no  action  may  be  maintained  on  an  express  promise  to  repay  money 
borrowed  on  Simday,  and  that  its  retention  raises  no  imphed  promise  to  repay  it*). 
There  is  in  general  no  requirement  that  the  consideration  must  be  returned  as  a 
condition  of  defending  against  a  contract  because  made  on  Sunday S).  But  a  contract 
partially  made  on  Sunday  and  perfected  on  a  secular  day  is  vahd^).  The  weight  of 
authority  sustains  the  rule  that  contracts  which  are  void  because  made  on  Sundaj- 
cannot  be  vahdated  by  a  subsequent  ratification  on  a  secular  daj-').  In  other  juris- 
dictions, however,  if  affirmed  on  a  subsequent  day,  they  then  become  vahd  parti- 
cular^ where  the  person  ratifying  has  received  some  benefit  which  he  has  retained®). 
Payment  of  debts  on  Sunday  discharges  them 9). 

Contracts  to  perform  labor  or  do  business  on  Sunday,  other  than  a  work  of 
necessity  or  mercy,  such  as  Sunday  advertising i"),  if  prohibited  by  statute,  are  void, 
but  sonie  statutes  pro\ade  that  the  performance  shall  be  had  upon  the  next  business 
day  11). 

7.  USURY.  In  Massachusetts,  California,  and  certain  other  States  there  are 
no  usury  statutes  and  lenders  may  charge  any  rate  of  interest  they  can  get.  In  most 
American  States,  however,  a  maximum  rate  is  fixed  by  statute,  ranging  from  6% 
to  12%,  to  protect  borrowers  against  oppression,  and  any  agreement  for  interest  in 
excess  of  this  is  made  illegal  and  void ;  but  some  of  these  States  aUow  banks  to  make 
call  loans  to  dealers  on  stock  exchanges  and  others  at  any  rate  agreed  upon.  Special 
rates,  above  the  ordinay,  are  also  usuallj'  allowed  to  be  charged  by  pawiibrokers. 
In  New  York  and  some  other  States  it  is  provided  that  no  corporation  shall  inter- 
pose the  defense  of  usury  in  any  actioni^). 

8.  ILLEGALITY  INVOICED  BY  COURT.  —  In  has  been  held  that  the  ob- 
jection of  illegahty  is  one  which  the  court  itself  is  bound  to  raise  m  the  interest  of 
the  due  administration  of  justice.  Whenever  the  illegality  appears,  whether  the 
evidence  come  from  one  side  or  the  other,  the  disclosure  is  fatal.  The  court  should 
not  hesitate  a  moment  in  dismissing  the  case  and  sending  the  corrupt  plaintiff  from 
its  presence,  whatever  might  be  the  character  of  the  defense  or  the  defects  of  plea- 
dingly). 

9.  ILLEGALITY  AS  A  DISABILITY  IN  THE  PLAINTIFF.  —  "The  objection 
that  a  contract  is  immoral  or  illegal,  as  between  plaintiff  and  defendant,  sounds  at 
all  times  very  ill  in  the  mouth  of  the  defendant.  It  is  not  for  his  sake,  however,  that 
the  objection  is  ever  allowed;  but  it  is  founded  on  general  principles  of  policy,  -nhich 
the  defendant  has  the  advantage  of,  contrary  to  real  justice,  as  between  him  and  the 


^■^1)  Stewart   v.  Stearns  &  Culver  L.  Co.,  Eng.  Ann.  Cas.  633.  —  *)  See  note  7  Am.  & 

(1908)  24  L.  R.  A.  (X.S.)  649,  note.  48  So.  19.—  Eng.  Ann.  Cas.  p.  635.  —  »)  Cranson  v.  Goss, 

2)  Clemmons  v.  Meadows,  (1906)  6  L.  R.  A.  (N.  (1871)  107  Mass.  441.  —  i")  Handy  v.  St.  Paul 

S.)  847,  note:  U.  S.  v.  Addyston  Pipe  &  St«el  Globe,  (1889)  41  Minn.   188.    Sentmel  Co.   v. 

Co.,  (1898)  85  Fed.  271;   175  U.  S.   211.    The  Meiselbuch,  etc.,  Co.,  (1911)  128  N.  W.  861. 

topic  of  Monopolies  and  Trusts  is  treated  infra.  —  i')  Cal.  Civil  Code,  sec.  11.  —  12)  Cons.  Law, 

—  3)  Cranson  v.  Goss,  (1871)  107  Mass.  439.  —  1909,  c.  20,  sec.  374.    A  tabte  of  laws  relat- 

*)  Troewert  v.  Decker,  (1881)  51  Wis.  46.  —  ing   to   usury   is   appended   to   the  article  on 

*)  See  note  5  L.  R.  A.   (N.  S.  295.  —  «)  See  Commercial  Paper,  infra.  —  i^j  Qscanyan  v. 

note  4  L.  R.  A.  (N.  S.)  1151.  —  ')  Jacobson  Arms  Co.,  (1880)  103  U.  S.  261. 
V.   Bentzler,   (1906)   127   Wis.   566;   7  Ain.    & 
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jjlaintiff.  No  court  will  lend  its  aid  to  a  man  wlio  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act.  If  from  the  plaintiff's  own  statement,  or  otherwise, 
the  cause  of  action  appears  to  arise  ex  turpi  causa,  or  the  transgression  of  a  positive 
law  of  this  country,  then  the  court  savs  he  has  no  right  to  be  a.ssisted"'). 

10.  RELIEF  FROM  ILLEGAL  CONTRACTS.  —  In  general  the  law  leaves 
the  parties  to  an  illegal  contract  where  it  finds  them.  There  are  certain  exceptional 
cases  where  the  party  to  an  illegal  contract  will  be  relieved  and  may  recover  back 
the  money  or  consideration  he  has  given ;  such  are  cases  where  the  plaintiff  is  not  in 
pari  delicto  (equal  fault),  or  where  he  repudiates  the  transaction  before  the  illegal 
purpose  is  consummated,  or  where  the  contract  was  prohibited  merely  for  his  protec- 
tion, or  where  a  new  duty  arises  from  the  actual  receipt  of  money  or  goods  as  the 
profits  of  the  transaction,  after  the  execution  of  the  void  contract  and  is  separatile 
from  it^).  The  doctrine  of  illegahty  of  contracts  is  not  intended  as  a  shield  for  in- 
justice or  dishonesty,  or  a  privilege  to  fraud  in  subsequent  dealings. 

D.  Manifest  Impossibility.  —  A  contract  is  void  ab  initio  if  the  performance  of 
the  promise  is  contrary  to  law  or  nature.  Such  im])ossibility,  at  the  time  of  making 
the  contract,  is  to  be  distinguished  from  practical  or  su])ervening  impossibihty^). 

E.  Contracts  Invalidated  by  Unfairness.  —  1.  SCOPE  OF  BARGAIN.  —  In  niat- 
ters  of  bargain  parties  deal  with  one  another  at  armss  length  and  each  nmst  beware 
and  judge  for  himself.  His  welfare  is  his  own  lookout.  The  maxim  "caveat  emptor", 
(let  the  purchaser  beware),  is  the  maxim  of  self  defense.  Contracting  parties  are  to  a 
great  extent  contending  and  hostile  adversaries  matching  wit  against  wit,  strategy 
against  strategy,  feigned  indifference  against  evident  anxiety,  eloquence  against 
deprecation.  The  seller  has  a  large  immunity  for  his  commendation;  the  buyer  is 
not  bound  to  disclose  what  he  knows;  neither  party  is  bountl  to  correct  the  other 
party's  unexpressed  misconceptions. 

2.  LIMITS  OF  BARGAIN.  —  Within  the  realm  of  bargain  each  party  takes  his 
own  risks ;  yet  the  scope  of  bargain,  though  wide,  is  not  unlimitetl.  A  man  must  have 
his  fair  chance.  In  the  law  of  tort  a  man  is  protected  against  loss  by  fraud  and  deceit. 
In  the  law  of  contracts  he  will  not  be  held  bound  unless  he  liad  a  fair  opportunity  in 
the  commercial  confhct.  The  fairness  and  fi-eedom  of  clioice  may  be  affected  by 
falsehood,  violence,  or  oppression  and  the  law  will  not  permit  tlie  wTong-doer  to  take 
advantage  of  his  o\vn  wrong.  Unfairness  of  bargain,  while  it  does  not,  ordinarily 
avoid  or  vitiate  a  contract  entirely,  gives  to  the  party  wrongfully  influenced  the 
option  of  avoiding  his  contract.  We  shall  first  consider  how  far  a  contracting  party 
may  be  relieved  from  a  bargain  into  wliich  he  entered  through  mistake  or  inadver- 
tence outside  the  realm  of  bargain. 

3.  MISTAKE  AND  ITS  VARIETIES.  —  a)  Discordant  error.  —  The  parties  to 
an  agreement  may  so  talk  at  cross  purposes,  as  to  prevent  any  real  agreement  from 
being  reached,  in  which  case  their  mistake  and  misunderstanding  relates  rather  to  the 
existence  of  any  bargain  than  to  any  "improperly  created  motive"  rendering  an  actual 
compact  unfair  and  voidable*).    Such  are  the  following  cases. 

b)  Equivocation.  —  Where  an  ambiguous  expression  is  used,  to  which  each  party 
reasonably  gives  a  different  sense,  no  agreement  is  concluded  between  the  parties. 
Thus,  in  the  case  of  an  agreement  to  purchase  the  cargo  of  the  shiiJ  "Peerless"  from 
Bombay,  where  it  transpired  that  there  were  two  ships  of  that  name  and  the  defen- 
dant intended  one,  and  the  plaintiff  the  other,  there  was  held  to  be  no  contract 5). 
This  results  from  the  fact  that  the  same  words  may  bear  more  than  one  meaning, 
and  reference  may  be  had  by  them  to  different  objects  of  the  same  name  or  descrij)- 
tion,  equally  well*). 

c)  Wrongly  transmitted  message. —  An  offer  sent  by  telegraph,  which  is  incorrectly 
transmitted,  is  hardly  to  be  regarded  as  an  offer  of  the  original  sender,  and  an  accep- 
tance of  such  supposed  offer  caimot  produce  an  agi'cement  between  the  sender  and 
the  addi-essee.   The  question  is,  however,  disputed  whether  a  partj'  is  not  bound  by 

1)  Per  Mansfield,    C.   J.,    in   Holman   v.  —*)  Vickery  v.  Ritchie,  (1909)  202  Mass.  247; 

Johnson,   (1775)   1  Cowp.  343.  —   '■^)  Packard  26  L.  R.  A.   (N.  S.)  810.     (Architect   inserted 

V.  Byrd,  (S.  Car.  1905)  6  L.  R.  A.  (N.  S.)  547;  different  prices  in  the  copies  of  the  contract 

Denneny   &  Co.    v.   John  McNuIta,   (1898)  41  delivered  to   the  owner   and   the   contractor.) 

L.   R.   A.   G09;   Hobbs  v.   Boatright,    (1906)   5  —  6)  Raffles  v.  Wichelhans,  (1864)  2  H.   &  0. 

L.  R.  A.  (N.  S.)  906,  note;  Becker  v.  Wilcox,  906.  —  6)  Kyle  v.  Kavanagh,  (1809)  103  Mass. 

(1908)  16  L.  R.  A.  (N.  S.)  571,  note.  —  3)  Reid  350;   VVald's   Pollock  on   Contracts,   (3d  ed.) 

V.  Alaska  Packing  Asso.,  (1903)  43  Oreg.  429.  p.  599,  not«. 
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a  message  wrongly  transmitted  if  tlie  receiver  had  no  reason  to  know  that  an  error 
had  occurred^). 

d)  Error  in  persona.  —  If  goods  ordered  of  A  are  furnished  by  B,  and  used  by  C 
unwittingly-,  he  is  not  liable  in  contract.  Everyone  has  the  right  to  select  and  deter- 
mine witTi  whom  he  wiU  contract,  and  the  offer  to  A  is  not  an  offer  to  B.  C  might  be 
held  Hable  in  quasi-contract,  however,  for  any  benefit  received 2). 

e)  Subjective  or  unilateral  error.  —  In  general  in  case  of  discrepancy  between  what 
one  says  and  what  one  means,  the  "declared  intention"  prevails  over  the  "real 
intention"  which  exists  in  the  recesses  of  the  mind.  It  results  from  the  requirements 
of  ordinary  intercourse  that  one  is  bound  by  his  expression  even  if  it  does  not  rightly 
give  effect  to  his  will.  A  mistake  of  one  party  only,  of  which  the  other  contracting 
party  is  entirely  ignorant  and  to  wliich  he  does  not  contribute,  either  in  the  expression 
of  his  agreement,  or  as  to  the  subject  matter  and  basis  of  the  bargain,  not  known  to 
the  other,  does  not  affect  its  binding  force^).  Thus,  a  mistaken  idea  of  the  nature, 
quahty,  or  value  of  an  object,  an  error  in  computation,  the  quoting  of  a  lower  rate 
than  the  real  rate,  if  not  caused  by  or  known  to  the  other,  is  not  ground  for  avoidance 
or  rescission  of  the  contract*). 

f )  Mistake  as  to  tenor  of  words.  —  If  the  original  proposal  is  by  any  inadvertence 
wTongly  expressed,  as  when  price  and  quantity  are  misquoted,  the  proposer  cannot 
avoid  such  declaration  on  the  ground  that  he  did  not  mean  it.  He  can  only  show 
that  the  acceptor  could  not  have  reasonably  supposed  the  offer,  in  its  actual  form, 
to  have  conveyed  his  real  intention.  If  that  is  the  case  and  the  acceptor  snaps  at  an 
offer  which  he  must  have  known  perfectly  weU  to  have  been  made  by  mistake,  it 
would  be  unfair  to  permit  him  to  retain  such  an  advantage^).  So,  conversely,  one 
is  bound  by  an  acceptance  of  an  erroneously  understood  proposal  if  the  proposer  is 
misunderstood  by  the  acceptor ;  it  is  for  him  to  show  that  the  misunderstanding  was 
reasonable.  He  cannot  be  allowed  to  avoid  his  engagement  by  a  simple  statement 
that  he  made  a  mistake. 

If  a  deed  or  contract  is  falsely  read  over  to  one  and  he  then  signs  it  and  delivers 
it  under  a  false  impression,  relief  is  granted  on  the  ground  of  fi-aud^) ;  but  one  able  to 
read  is  bound  by  a  contract  which  he  signs  without  reading,  even  if  he  misunderstood 
its  contents  and  effect.  The  contractor  must  stand  by  the  words  of  his  contract. 
It  will  not  do  for  him  to  say,  when  called  upon  to  abide  by  its  terms,  that  he  did  not 
know  what  it  contained.  Even  where  one  is  bhnd  or  illiterate,  or  unable  to  read  the 
language,  he  must  procure  someone  to  read  and  explain  it  to  him  before  he  signs  it, 
unless  he  is  prevailed  upon  by  fraud  or  undue  influence  of  the  other  party.  The 
substitution  of  one  document  for  another  may  prevent  any  agreement  from  being 
executed,  but  it  is  only  where  by  trick  or  device  an  instrument  has  been  obtained 
which  the  party  did  not  intend  to  give,  as  by  misreading,  or  the  surreptitious  sub- 
stitution of  one  paper  for  another  that  one  may  escape  from  the  terms  of  a  paper 
which  he  has  signed  or  accej)ted  in  ignorance  of  its  contents,  if  open  to  ordinary 
observation'). 

g)  Fundamental  error  or  mutual  mistake.  —  Where  a  bargain  is  founded  upon  an 
eiToneous  assumption  made  by  both  parties  as  the  basis  of  dealing,  the  transaction 
must  stand  or  fall  with  the  assumption  upon  wliich  it  is  founded*).  If  A  agrees  to 
buy  and  B  agrees  to  sell  "these  barrels  of  mackerel"  and  the  barrels  in  question 
turn  out  to  be  salt,  the  assumption  upon  which  the  parties  is  false,  and  either 
party  may  avoid  the  contract.  It  would  be  grossly  uiifair  and  unjust  to  let  one 
gain  any  advantage  over  the  other  by  a  mutual  mistake  which  goes  to  the  very 
root  of  the  bargain 9).  Thus,  if  a  bar  is  sold  to  a  man  as  gold,  but  is  in  fact  brass, 
although  the  vendor  is  innocent  of  fraud,  the  buyer  may  recover  his  money.    The 


1)   Postal  Teleg.   Co.   v.    Schaefer,   (Ky.  H.    &  C.  Co.  v.  Rochester,  (1900)   178  U.  S. 

1901)62  8.  W.  1119;  compare  Ayer  v.  Western  373.   —  5)  Hume  v.   U.   S.,   (1889)    132  U.   S. 

Union  Tel.   Co.,   (1887)   79  Me.   493;  Germain  406.  —  6)  Western  Mfg.  Co.  v.  Cotton  &  Long, 

Fruit  Co.  V.  Western  Union  Tel.  Co.,   (1902)  (1907)  12  L.  R.  A.  (N.  S.)  427;  126  Ky.  749. 

137    Cal.    598.   —   2)    Burton    Lumber   Co.    v.  —  ')  Hale  v.  Hale,  (1908)  14  L.  R.  A.  (N.  S.) 

wader,  (1895)   108  Ala.   669.   —  3)  Tatiun  v.  221,   62  W.   Va.    609;   Griffin   v.   Roanoke   R. 

Coast  Lumber  Co.,  (Idaho,  1909),  23  L.  R.  A.  &  Lumber  Co.,  (1906)  6  L.  R.  A.  (N.  S.)  463, 

(N.  S.)   1109,  note,   16  Ida.  471.  —  *)  Stein-  note.  —  8)  Long  v.  Athol,  (1907)  17  L.  R.  A. 

meyer  V.  Scliroeppel,  (1907)  10  L.  R.  A.  (N.  S.)  (N.  S.)  96;   196  Mass.  497.  —  ')  Gardner  v. 

114,  note;  Dalhoff  Const.  Co.  v.  Block,  (1907)  Lane,   (1865)   91  Mass.   492. 
17   L.   R.   A.    (N.   S.)   419,   note;   cf.   Moffett 
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basis  of  the  bargain,  is  not  merely  this  object,  but  the  assumption  that  this  object 
is  golden  1). 

1.  Error  as  to  subject  matter.  —  Where  the  subject  matter  of  the  contract 
is  not  in  existence,  as  where  the  horse  to  be  sold  is  dead,  or  the  house  is  burned 
down,  or  the  cargo  is  lost,  and  both  parties  are  ignorant  of  this  fundamental  fact, 
this  is  clearly  outside  the  realm  of  bargain^).  So  wliere  there  is  a  substantial 
variance  in  the  quantity  of  land  in  a  given  tract,  and  the  quantity  specified  in  the 
contract,  or  even  if  the  essential  qualities  attributed  to  the  subject  matter  bj^  the 
parties  are  misapprehended,  this  may  coastitute  fundamental  error^).  But  if  facts 
are  doubtful  and  the  parties  treat  upon  tlie  basis  that  a  certain  element  is  speculative, 
they  assume  the  risk  of  the  truth  of  such  fact  as  a  part  of  the  bargain.  Even  if  the 
underlying  principle  were  clearly  perceived  there  would  unavoidably  be  confhcting 
cases  as  to  where  the  line  should  be  drawn  as  to  mistakes  within  and  without  the 
realm  of  bargain.  This  is  particularly  the  case  in  the  matter  of  value.  Thus  where 
both  buyer  and  seller  of  a  stone  thought  it  was  of  small  value  while  it  was  really  a 
precious  jewel,  the  fact  that  both  mistook  the  value  was  held  no  ground  of  rescission*). 
In  another  case,  however,  A  agreed  to  sell  a  blooded  cow  as  a  barren  cow  for  $  80.00 
As  a  breeder  the  cow  was  worth  about  $  1000.  Before  transfer  of  possession  A  dis- 
covered tliat  the  cow  was  with  calf.    It  was  lield  he  could  rescind  the  bargain^). 

Where  the  parties  having  entered  upon  the  commercial  arena  are  dealing  on 
a  common  basis,  not  upon  some  false  assumption  made  by  both  which  vitiates  the 
whole  sense  and  fairness  of  tlieir  deaUngs,  mistake  as  to  value  or  essential  qualities 
has  no  effect.  Each  contracting  party  must  take  the  care  of  himself;  upon  the  field 
of  speculation  or  bargain  each  seeks  liis  own  advantage.  One  carmot  expect  the  law 
or  the  other  party  to  correct  his  judgment  as  to  the  matter  of  his  bargain  or  guarantee 
that  he  understands  its  terms. 

2.  Mistake  in  expression  of  true  agreement.  —  Mistakes  m  expressing  the 
true  agreement  usually  occur  in  a  written  document  where  the  terms  used  do  not 
represent  the  meaning  intended.  While  at  law  extriiLsic  evidence  is  not  admissible 
to  contradict  and  add  to  or  vary  the  document,  equity  wiU  rectify  and  reform 
its  contents  in  accordance  with  the  actual  agreement  reached  if  a  common  inten- 
tion different  from  the  expressed  intention  is  proved®).  The  mistake  of  one  party 
alone  may  be  ground  for  rescinding,  but  not  for  reforming  an  instrument').  Where 
the  mistake  is  obvious,  such  as  a  mere  clerical  error,  the  com-t  may  recognize 
the  true  agreement  by  ordinary  rules  of  construction*).  In  the  case  of  any  \ital 
discrepancy  between  the  written  document  purportmg  to  embody  the  agreement 
of  the  parties  and  the  actual  bargain,  reformation  is  necessary. 

4.  MISREPRESENTATION  AND  FRAUD.  —  a)  Misrepresentation  without 
fraud.  —  At  common  law  an  innocent  misrepresentation  or  non-disclosure  of  facts 
misleading  one  to  his  prejudice  did  not  affect  the  contract  unless  the  transaction  was 
one  of  a  special  class,  or  unless  the  person  affected  stood  in  a  relation  of  trust  or 
confidence,  so  that  the  utmost  good  faith  and  fairness  were  required.  Iimocent 
misrepresentation  was,  however,  a  ground  of  voidabihty  in  a  court  of  equity  and 
furnished  cause  for  rescinding  a  contract  on  the  ground  of  mistake 8).  Where  an 
error  is  induced  by  the  conduct  of  the  other  party,  the  law  wiU  not  permit  him  to 
take  advantage  even  of  his  innocent  misstatements  i"). 

b)  Rescission  for  fraud.  —  False  representations  made  dishonestly  entitle  a  party 
deceived  to  avoid  liis  contract  for  any  mistake  so  induced  whereby  his  consent  to  the 
bargain  was  procured  unfairly.  The  party  defrauded  may  rescind,  however,  only 
where  misled  by  a  false  representation  of  a  material  fact  which  would  affect  the  judg- 
ment of  a  reasonable  man;  not  by  mere  rejiresentation  of  law,  of  motive  or  intention, 
or  mere  opinion  of  value  ^i).  Persons  are  not  supiwsed  to  rely  on  dealers'  talk  as  to 
value  or  to  take  literally  the  exaggerated  eloquence  of  the  other  party*'*). 

I)  Wald's  Pollock  on  Contracts  (.Sd  ed.)  1  Pet.   1.  —  ')  Hearne  v.  Ins.  Co.,  (1874)  20 

p.  607.  —  2)  Duncan  v.  N.  Y.  Ins.  Co.,  (1893)  Wall.  488,  494.  —  8)  Railroad  Co.  v.  Spear, 

138  N.  Y.  88;  Vinal  v.  Continental  Co.,  (1887)  (1861)  .^2  Ga.  550.  —  ")  Wasatch  Mining  Co. 

32  Fed.  343.  —  3)  Gallup  V.  Bernd,  (1892)  132  v.   Crescent   M.   Co.,   (1893)    143  U.   S.    29.   — 

N.Y.  370:  Cardinal  V.  Hadlev,(  1893)  158  Mass.  i")   Loewer  v.  Harris,   (1893)   57   Fed.  368.  — 

352.— 4)Wood  V.  Boj-nton,  (1885)  64Wis.  265.  H)    Sturm   v.   Boker,    (1893)    150    U.   S.   312; 

—  6)  Sherwood  v.  Walker,  (1887)  66  Mich.  568.  Southern  Development  Co.  v.  Silva,  (1888)  125 

—  6)  See  exhaustive  not«,  28  L.  R.  A.  (N.  S.)  I'.  S.  247.  —  ^^)  See  note  in  35  L.  R.  A.   147. 
785;    Hunt   v.    Rousmaniere's   Admr.,    (1828) 
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c)  Fraudulent  concealment.  —  As  a  general  rule  the  mere  failure  to  disclose  facts 
is  not  such  fraud  as  will  entitle  the  other  party  to  avoid  his  contract.  Unless  the 
circumstances  are  such  as  to  impose  a  natural  duty  to  disclose  the  facts,  a  cunning 
reserve  or  shrewd  acquiescence  in  another's  ignorance  or  misapprehension  of  the 
circumstances,  aUowing  liim  to  proceed  on  an  erroneous  behef,  wliich  he  has  himself 
formed,  are  permited  by  the  rules  of  bargain  and  commercial  dealing^).  Ordinarily 
it  is  only  where  the  parties  stand  in  a  fiduciary  relationship  or  in  circumstances 
justifying  reliance  and  confidence,  that  there  is  a  positive  duty  to  disclose  facts  2).  It  is 
only  an  industrious  concealment  which  actually  suppresses  facts  and  deceiv&s  in- 
spection that  is  considered  fraudulent.  The  jiurchaser,  for  instance,  is  under  no  duty 
to  announce  to  the  seller  the  existence  of  a  gold  mine,  or  disclose  facts  wliich  increase 
the  value  of  the  land^). 

d)  Effect  of  fraud.  —  A  contract  rendered  unfair  by  fraud,  misrepresentation, 
or  other  improperly  created  motives  is  voidable,  not  void.  The  aggrieved  party  may 
either  ratify  and  affirm  the  contract  or  rescind  it  and  recover  that  from  which  he  has 
been  um^airly  separated.  In  case  of  an  election  to  avoid  the  contract,  this  must  be 
made  within  a  reasonable  time  and  must  be  communicated  to  the  other  party.  There 
must  also  be  a  complete  restoration  of  the  consideration  wliich  the  party  has  received, 
unless  it  be  worthless.  Some  authorities  very  justly  permit  the  rescinder  to  credit  what 
he  has  received  on  his  own  demand  where  restoration  would  enhance  completion  of 
the  fraud,  and  involve  the  surrender  of  the  Uttle  indemnitj'  that  exists*). 

The  affirmance  of  the  contract  is  not  a  waiver  of  the  fraud  and  does  not  bar  an 
action  to  enforce  the  contract  as  represented,  but  bars  a  subsequent  rescission. 
Bringing  an  action  to  enforce  a  contract,  or  the  acceptance  of  benefits  under  it,  is  a 
waiver  of  the  right  of  rescission  and  restitution^). 

5.  DURESS  AND  UNDUE  INFLUENCE.  —  The  fairness  of  a  bargain  may 
be  affected  by  duress  or  physical  constraint,  threatened  violence  or  imprisonment,  or 
by  undue  influence  or  mental  constraint,  where  the  will  of  one  part}'  is  so  much  under 
the  other's  power  and  influence  as  not  to  be  able  to  exercise  its  own  dehberate  choice. 

a)  Duress  at  common  law.  —  At  common  law  ordy  such  violence  and  threats  as 
would  deprive  a  constant  and  courageous  man  of  liis  free  will,  and  the  resisting  pov\er 
which  he  ought  to  exercise  for  his  own  protection,  amounted  to  duress^).  Threats  of 
injury  to  property,  of  detention  of  goods,  or  of  trespassing  on  land,  did  not  constitute 
legal  duress.  Even  threats  of  battery  not  amounting  to  mayhem  were  not  regarded 
as  so  operating  on  the  mind  to  overcome  the  will  and  make  the  contract  voidable  for 
duress. 

The  modem  doctrine,  however,  inquires  whether  the  oppressed  party  was  actually 
deprived  of  the  exercise  of  his  free  will,  by  any  show  or  threat  of  violence.  Even 
threats  as  to  property  or  contracts,  or  of  criminal  prosecution  of  a  relative  where 
one  is  in  a  position  to  dictate  terms  to  the  other,  are  regarded  as  wTongful 
compulsion  vitiating  the  bargain'). 

b)  Undue  influence.  —  Mental  constraint  which  precludes  the  exercise  of  free 
and  deliberate  judgment  was  formerly  reUevable  only  in  equity,  as  a  ground  for 
setting  aside  a  will,  conveyance,  or  contract  so  procured.  Any  abuse  of  power  which 
circumstances  have  given  to  the  will  of  one  indi\adual  over  that  of  another,  whereby 
he  obtains  in  his  outi  favor  a  contract  or  other  advantage  is  now  recognized  as  such 
unfairness  as  invalidates  the  transaction  in  point  of  law*).  There  is  a  general  pre- 
sumption of  midue  influence,  (that  dominion  of  one  will  over  another  which  con- 
strains such  other  to  do  what  he  would  otherwise  refuse),  which  arises  in  tlu-ee  classes 
of  cases: 

a)  Family  or  fiduciary  relationship  ;*) 


1)  Laidlaw  v.  Organ,  (1817)  2  Wheat.  178.  10  Blatchf.  178:  Droege  v.  Ahrens,  etc.,  Co., 
2)  There  is  a  duty  of  disclos<ire  of  mate-  (1900)  163  X.  Y.  406. — 6)  XJ.  S.  v.  Huckabee, 
rial  facts  in  the  case  of  marine  insurance,  life  (1872)  16  Wall.  414,  432.  —  ")  French  v.  Shoe- 
insurance,  and  between  partners  and  fidu-  maker,  (1872)  14  Wall.  314,  332;  note  to  City 
ciaries;  Hanley  v.  Sweeny,  (1901)  109  Fed.  Nat.  Bank  v.  Kusworra,  (1894)  26  L.  R.  A. 
712;  JIcLanahan  v.  Ins.  Co.,  (1828)  1  Pet.  48;  note  to  Williamson,  etc.,  Co.  c.  Ackerman, 
(U.  S.)  170,  185;  Phoenix  Ins.  Co.  v.  Raddin,  (1908)  20  L.  R.  A.  (X.  S.)  484.-8)  Fisher  v. 
(1887)  120  U.  S.  183,  192.  —  3)  Harris  v.  Tyson,  Bishop,  (1888)  108  N.  Y.  2.");  note  to  Jocllson 
(18"-)  24  Pa.  St.  347:  Caples  v.  Steel,  (1879).  v.  RoweU,  (1889)  4  L.  R.  A.  640.  —  ")  White 
7  Oreg.  491.  —  *)  Thackrah  v.  Haas,  (1886)  v.  Warren,  (1898)  120  Cal.  322;  Kisling  v. 
119  U.  S.  499.  —  8)  Dibblee  v.  Sheldon,  (1872)  Shaw,  (1867)  33  Cal.   425. 
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b)  Mental  weakness  from  age,  illness,  or  ignorance^); 

c)  A  condition  of  necessity  or  distress 2). 

This  presumption  operates  to  render  the  contract  voidable  as  for  fraud,  unless 
the  promisee  is  able  to  show  the  dealing  to  be  fair,  just,  and  reasonable.  Where  an 
advantage  is  procured,  the  value  of  which  exceeds  the  value  of  tlie  consideration  to 
such  an  extent  that  there  is  gross  inadequacy  and  disproportion,  this  is  strong 
evidence  of  undue  influence  and  that  a  contract  so  unreasonable  and  unconscionable 
was  procured  by  imposition'). 

F.  Invalidity  by  Reason  of  Incapacity.  —  Contracts  may  be  rendered  invaUd  by 
reason  of  the  incapacity,  partial  or  total,  of  one  of  tlie  parties.  Capacity  of  parties  is 
treated  from  the  point  of  view  of  disabilities  as  all  jjersons  are  presumed  to  be  compe- 
tent until  the  contrary  is  shown. 

1.  INFANTS.  —  An  infant  is  disabled  from  binding  himself  conclusively  by 
contract,  but  his  disabihties  are  really  privileges  in  order  to  secure  him  from  hui'tiug 
himself  by  his  own  improvident  acts.  His  contracts  are  not  void,  but  merely  voidable 
or  confirmable  at  his  option*).  The  adult  cannot  refuse  to  perform  because  of  tlie 
infant's  inability  to  bind  liimself  conclusively ;  one  is  bound,  but  not  the  other,  an 
exception  to  the  general  rule  that  a  contract  must  be  uuitually  binding  to  bind 
either.   The  infant  may  thus  sue  for  a  breach  though  not  liable  to  be  sued^). 

a)  Avoidance.  —  The  infant  ma\'  avoid  his  contracts  of  a  personal  kind  either 
during  minority  or  within  a  reasonable  time  after  coming  of  full  age*).  Any  attempted 
affirmance  during  infancy  is  ineffectuaF).  After  majority  the  contract  must  be 
affirmed  to  become  obligatory,  although  some  courts  hold  the  transaction  valid 
until  rescinded.  But,  in  general,  the  mere  acquiescence  or  failure  to  disaffirm  the 
contract  is  not  sufficient  for  ratification  unless  the  infant  retains  and  accepts  the 
benefit  of  the  consideration  after  coming  of  age®). 

b)  Restoration  of  the  consideration.  —  If  the  infant  still  po.ssesses  the  consideration 
in  specie  this  must  be  restored  by  him  upon  rescission^),  but  the  other  paity  has  no 
remedy  for  deterioration,  waste,  or  consumption  by  the  infant.  If  the  infant  no  longer 
possesses  the  consideratioii  received  by  him,  having  consumed  or  disposed  of  it  during 
infancy,  he  may  avoid  the  contract  and  recover  anything  wliich  he  has  given,  without 
putting  the  other  party  in  statu  quo'"). 

c)  Necessaries.  —  The  only  contract  binding  upon  an  infant  is  the  constructive 
contract  to  pay  the  reasonable  value  of  necessaries,  wliich  is  created  by  law  from  the 
receipt  of  the  articles.  Such  an  obligation  arises  to  pay  for  things  necessary  to  the 
infant's  support,  use,  and  comfort  according  to  his  state  and  condition  in  life,  if  he 
be  not  alreadj'  sufficiently  provided H). 

2.  NON  COMPOS  MENTIS.  —  There  is  considerable  conflict  in  American 
courts  as  to  contracts  of  lunatics.  A  contract,  deed  of  conveyance,  or  power  of 
attorney  entered  into  by  a  person  who  is  so  drunk,  idiotic,  or  insane  as  to  be  incapable 
of  understanding  what  he  is  doing  is  at  least  voidable  at  liis  option  i2),  and  in  some  few 
jurisdictions  absolutely  void^').  If  by  reason  of  lunacy,  idiocy,  senile  dementia,  im- 
beciUty,  or  habitual  drunkenness,  a  person  be  mcapable  of  understanding  the  nature 
of  his  contract,  it  is  thereby  rendered  voidable,  even  if  he  were  not  entirely  wanting 
in  reason!').  Moreover,  the  consideration  need  not  be  restored  if  the  other  party  knew 
of  the  insane  person's  infirmity  and  took  advantage  of  it'*).  It  is  the  better  opinion, 
however,  that  the  contract  mav  not  be  avoided  without  restoring  the  other  to  his 


M  Allore  V.  Jewell,  (1876)  94  U.  S.  506,  —  »)  Sims  v.  Everhardt,  (1880)  102  U.  S.  300, 

511;  Griffith  v.   Godey,   (1883)    113  U.   S.   89,  312.  —  9)  Brandon  v.  Brown,  (1883)   106  111. 

95.    —   2)   Wheeler   v.    Smith,    (1850)  9  How.  519,  527.  —  i°)   Tucker   v.   Moreland,    (1836) 

(U.  S.)  55;  Kelley  v.  Caplice,  (1880)  23  Kas.  10  Pet.  58,  73.  —  ")  Beardsley  v.  Hotchkiss, 

474.  —   S)   Eyre    v.  Potter,    (1853)    15   How.  (1884)  96  N.  Y.  201;  Bank  v.  Strauss,  (1893) 

42,   59,   60;   Adams  v.  Cowen,   (1900)    177  U.  137   N.  Y.    148,    152.  —  »2)   Bush   v.    Breinig, 

S.  471,   484.  —  4)  Shropshire   v.  Burn  (1871)  (1886)  113  Pa.  310;  Lulirs  v.  Hancock,  (1901) 

46    Ala.    108;    McDonald    v.    Sargent,    (1898)  181   U.  S.  567,  574.   —  ")  Atwell  v.  Jenkins, 

171  Mass.  492.  —  «)  Sims  v.  Everhardt,  (1880)  (1895)   103  Mass.  362;  (A  distinction  is  sorae- 

102    U.   S.     300;    Insurance    Co.    v.    Hilliard,  times  drawn  between  contracts  and  deeds  of 

(1900)   63  Ohio   St.   478,   491;   Atwell  v.   Jen-  conveyance,  holding  the  latter  absolutely  void, 

kins,  (1895)  163  Mass.  362;  note  to  26  L.  R.A  the  former  voidable  merely.)    Dexter  v.  Hall, 

177.  —  «)  Gillis  v.  Goodwin,  (1901)  180  Mass.  (1872)   15  Wall.  9.  —  i*)   English  v.   Porter, 

140;  Shipman  v.  Horton,  (1846)  17  Conn.  481.  (1884)   109  111.  285. 
—  ')  Sanger  v.  Hibbard,  (1900)  104  Fed.  455. 
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former  position,  where  the  insane  person  has  received  a  benefit  under  it  and  the  other 
party  acted  in  good  faith  and  in  ignorance  of  the  other's  infirmity i). 

Insane  persons  are  liable  like  infants  quasi  ex  contractu  for  necessaries  suitable 
to  their  station  and  condition  in  Ufe,  if  furnished  to  themselves,  their  wives  or 
children^). 

3.  DRUNKEN  PERSONS.  —  Drunken  persons  stand  much  on  the  same  footing 
as  those  who  are  insane,  if  intoxication  is  so  deep  and  excessive  as  to  deprive  one 
of  his  reason  and  understanding  altogether,  this  would  seem  to  make  the  contract 
null  and  void  as  lacldng  the  elements  of  agreement^).  Where  intoxication  is  only  so 
great  as  to  give  the  other  party  an  unfair  advantage,  which  he  employs  to  impose  on 
the  intoxicated  party,  this  would  seem  to  render  the  contract  merely  voidable  and 
he  must  take  steps  within  a  reasonable  time  to  disaffirm  it*).  If  one  can  remember 
on  the  following  day  what  he  has  done  and  the  circumstances  under  which  he  con- 
tracted, this  would  seem  to  show  that  he  had  not  been  rendered  incompetent  by 
intoxication  i^). 

4.  MARRIED  WOMEN.  —  a)  Common  law  and  equity  rules.  —  At  common 
law  the  effect  of  a  marriage  was  to  deprive  the  wife  of  all  separate  legal  existence, 
her  husband  and  herself  being  deemed  at  law  but  one  person.  Her  attempted  contracts 
were  absolutely  null  and  void.  But  courts  of  equity  followed  to  a  gi'eat  extent  the 
moi'e  liberal  doctrines  of  the  civil  law,  and  held  her  sejiarate  estate  liable  for  all 
debts,  charges,  and  incumbrances  which  she  exf)ressly  or  by  impUcation  charged 
thereon,  either  before  or  during  covertm'e^). 

b)  Statutory  removal  of  disalalities.  —  By  statute  the  common  law  disabilities 
of  married  women  have  been  to  a  great  extent  removed,  so  that  they  may  contract 
and  incur  liabihties  as  if  unmarried. 

These  statutes  vary  exceedingly  and  their  terms  and  interpretation  by  the  courts 
must  be  consulted.  In  some  States  married  women  are  merely  authorized  to  make 
contracts  with  reference  to  their  separate  estates,  and  such  statutes  do  not  remove 
their  general  disability  of  contract  which  exists  at  common  law'^).  The  statutes  in 
some  States  require  the  husband's  consent  to  the  wife's  contracts*).  In  some  States 
contracts  of  siu-etyship  for  the  husband  or  others  are  expressly  or  impUedly  excluded 
from  her  contractual  powers,  and  the  disabilitj'  of  coverture  as  to  such  contracts 
remains  as  it  was  at  common  law^). 

c)  ConfUct  of  laws  as  to  capacity  of  married  women  to  contract.  —  By  the 
weight  of  authority  the  lex  loci  contractus  prevails  over  the  lex  domicihi  (and 
also  over  the  lex  rei  sitae)  as  to  personal  contracts  and  contracts  in  relation  to  personal 
property,  although  the  contrary  is  held  in  England i**).  The  lex  rei  sitae  prevails  over 
the  lex  loci  contractus,  as  to  contracts  in  relation  to  real  property.  There  is  a  conflict 
of  authority,  as  to  personal  contracts,  whether  the  lex  loci  contractus  prevails  over 
the  lex  loci  solutionis,  irrespective  of  the  intention  of  the  parties  expressed  or 
implied  11). 

d)  Statutes  of  various  States.  —  In  California  married  women  may  contract  as 
if  solei2).  The  Mife  maj'  without  the  consent  of  the  husband  convey  her  separate 
jDroperty  1^).  The  community  property  is  not  liable  for  the  contracts  of  the  wife,  made 
after  marriage,  unless  secured  by  a  pledge  or  mortgage  thereof  executed  by  the  hus- 
band i*).  The  earnings  of  the  wife  are  not  hable  for  the  debts  of  the  husband  i^).  The 
separate  property  of  the  wife  is  hable  for  her  own  debts  contracted  before  or  after 
marriage,  but  is  not  liable  for  her  husband's  debts i^). 


1)  Brodrib  v.  Brodrib,  1880)  56  Cal.  563;  (1904)   135  N.   C.   661;   67  L.  R.   A.   461.  — 

Insurance   Co.   v.  Hunt,  (1880)   79  N.  Y.  541.  8)  Wood  v.  Potts,  (1904)  140  Ala.  425;  37  So. 

—  2)  Re  Renz,  (1890)  79  Mich.  216.  —  3)  See  253.  —  «)  Note  to  17  L.  R.  A.  (N.  S.)  676: 
notestoWrightv.Waller,(1900)54L.B.A.440;  Field  v.  Campbell,  (1904)  164  Ind.  389;  72 
Kuhlraan  V.  Wieben,  (1905)  2  L.  R.  A.  (N.  S.)  N.  E.  260;  WUtbank  v.  Tobler,  (1897)  181 
66G;  MUler  v.  Sterringer,  (1909)  25  L.  R.  A.  Pa.  St.  103:  37  Atl.  188.  —  l»)  See  not©  in  57 
(N.  S.)  596. — *)  Fowler  v.  Meadow  Brook  Water  L.  R.  A.  523  to  Union  Nat.  Bank  v.  Chapman. 
Co.,  208  Pa.  473.  KeUy  v.  Louisville  and  N.  R.  (1902).  —  H)  See  note  to  Mayer  v.  Roche. 
Co.  (1908)  154  Ala.  573.  —  S)  Martin  v.  Harsh,  (1909)  26  L.  R.  A.  (N.  S.)  764;  note  to  Inter- 
(1907)  231  111.  384;   13  L.  R.  A.   (N.  S.)  1000.  nat'l    Co.    v.    McAdam,    (1910)    26    L.    R.    A. 

—  6)  MiUer  V.  Newton,  (1863)  23  Cal.  554.  —  (N.  S.)  774. —i''')  Civ.  Code  sec.  158. —")  Civ. 
')  Note  to  Bank  v.  Bowers,  (1908)  17  L.  R.  Code,  sec.  162.  —  i*)  Civ.  Code,  sec.  167.  — 
(N.  S.)  676;  note  to  Harrington  v.  Towe,  (1906)  »)  Civ.  Code,  sec.  168.  —19)  Civ.  Code,  sec.  171. 
4  L.  R.  A.   (N.  S.)  547;   Vann.  v.  Edwards, 
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The  management,  control,  and  disposition  of  community  property  belong  to 
the  husband,  with  the  like  ab.solute  power  of  disposition,  other  than  testamentary, 
that  he  has  of  his  separate  estate  i). 

In  Illinois  the  husband  and  wife  are  not  hable  for  each  other's  debts^).  Contracts 
mav  be  made  and  liabilities  incurred  by  a  wife  as  if  she  were  unmarrieil,  but  slie  may 
not  in  general  carry  on  any  partnership  business  without  the  consent  of  her  husband^). 

In  Massachusetts  a  married  woman  may  make  contracts  in  the  same  manner  as 
if  she  were  sole.   She  is  not  liable  for  her  hu.'^band's  debts*). 

In  Louisiana  the  wife  caimot  bind  herself  for  debts  contracted  by  her  husband 
before  or  during  the  marriage*).  Debts  contracted  during  the  marriage  must  be  satis- 
fied out  of  the  community  property^).  By  the  civil  law,  as  it  obtains  in  Louisiana, 
the  wife's  contract  may  be  authorized  by  the  husband.  This  is  presumed  \\hen  he 
contracts  jointly  with  his  wife  or  permits  her  to  trade  in  her  own  name'').  The 
authorization  does  not  make  the  husband  personally  liable*). 

In  New  York  a  married  woman  has  all  the  rights  in  lespect  to  property,  real 
and  personal,  and  the  same  capacity  to  make  contracts  and  to  carry  on  business,  as  if 
she  were  unmarried 8).  A  contract  made  by  a  married  woman  does  not  ijind  her 
husband  or  his  property  i"). 

In  Pemisylvania  a  married  woman  may  own  and  dispose  of  property  to  the  same 
extent  as  an  unmarried  person,  but  may  not  mortgage  or  convey  her  real  property 
unless  her  husband  join  in  the  conveyance.  She  may  make  contracts  with  reference 
to  her  separate  property,  but  may  not  become  a  guarantor  or  surety  for  anotheri^). 

5.  ALIENS.  Alien  friends  have  as  a  general  rule  the  same  power  to  enter  into 
contracts  as  citizens i^).  The  existence  of  a  state  of  war,  however,  dissolves  com- 
mercial agencies  and  pailnerships  between  citzeas  of  the  belligerents,  suspends  the 
right  of  an  alien  to  sue,  and  trading  without  a  hcense  i.'s  illegal i*).  The  right  of 
aUens  to  take  and  hold  real  estate  is  a  matter  of  State  regulation. 

G.  Statute  of  Frauds.  —  The  English  Statute  of  Frauds,  which  was  enacted  by 
Parliament  in  1676,  has  been  substantially  reenacted  by  most  of  the  American  States, 
and  provides  that  certain  contracts  shall  be  unenforceable  unless  there  be  some  suffi- 
cient memorandum  of  the  contract  in  writing.  The  principal  classes  of  such  contracts 
are: 

1 .  Contracts  for  the  sale  of  real  property  or  any  interest  in  land,  though  leases 
for  one  j^ear  or  less  are  usually  excepted; 

2.  Contracts  for  sale  of  goods  over  a  certain  value,  var-sang  from  $  50  to  $  200. 
Several  States  do  not  have  this  provision  at  alji*). 

3.  Contracts  to  answer  for  the  debt,  default,  or  miscarriage  of  another^*). 

4.  Contracts  which  by  their  terms  are  not  to  be  performed  v\ithin  the  space  of 
one  year  from  the  time  of  making;  but  if  such  contract  be  capable  of  being  fully 
performed  within  one  year  or  if  the  contract  is  executed  on  one  side,  the  statute  does 
not  apply!*). 

In  many  states  other  contracts  require  written  e\'idence,  as  for  example  a  pro- 
mise to  pay  a  debt  barred  by  the  Statute  of  Limitations,  building  contracts,  and 
others. 

VIII.  JOINT  AND  SEVERAL  CONTRACTS.  —  A.  Joint  Liability.  —  When  two 
or  more  persons  are  bound  under  one  undertakuig,  their  duties  with  relation  to  one 
another  may  be  either  a)  Several;  b)  Joint  or  c)  Joint  and  several.  The  effect  of 
such  an  undertaking,  as  far  as  the  relative  liabihties  of  the  obhgors  is  concerned, 
is  to  be  ascertained  from  the  intention  of  the  parties  as  disclosed  by  the  provisions 
of  the  contract  1').  There  are,  however,  certain  well  defined  rules  for  the  construction 
of  such  contracts. 

1.  CONSTRUCTION  OF  OBLIGATION.  —  The  general  rule  is  that  when  a 
promise  is  made  by  several  persons  together,  the  obUgation  is  presumptively'  joint 

1)  Civ.  Code,  sec.  172.  —  ^)  Hurd's  Rev.  par.  35,  40.  —  "^j  Milliken  v.  Barrow,  (1893) 

St.,  Illinois,  c.  89,  sec.  5.  --  ')  Sec.  6,  ibid.  —  55  Fed.   148.  —  ")  McKee  v.  U.  S.   (1868)  8 

*)  Rev.  Laws,  c.  153,  sec.  2.  —  *)  Rev.  Civil  Wall.  163.  —  i*)  See  article  by  Profe.s8or  Mc 

Code  of  La.,  (1909)  sec.  2398.  —  «)  Sec.  2403,  Murray  on  Sales,  infra.  —  i^j'see  Suretysliip 

ibid.  —  ')  Calhoun  v.  Lane,  (1887)  39  La.  Ann.  &  Guaranty,  infra.  —  !«)  Fraser  v.  Gates,  ("l885) 

594,  2  So.  219.  —  »)  Lehman  v.  Barrow,  (1871)  118   111.    99,    112,   20  Cyc.   p.  199.  —  i')   New 

23   La.    Ann.    185.   —   »)   Cons.   Laws,    (1909),  Haven,  etc.,  Co.  v.  Hayden,  (1876)  119  Mass. 

Art.  IV,  sec.  50.  —  »»)  Sec.  55,  ibid.  —  ")  Act  361. 
of  June  8.  1893,  p.  2449,  2451,  Purdon's  Digest, 
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in  default  of  evidence  of  a  contrary  intention i).    This  principle  is  qualified  by  the 
following  subsidiary  rules  of  construction : 

1.  The  words  "I  promise,"  signed  by  several,  import  a  several  obUgation^); 

2.  The  words  "we  promise,"  signed  by  several,  import  a  joint  obUgation^); 

3.  The  words  "we  promise  jointly  and  severally,"  or  "we  promise  for  ourselves 
and  each  of  us,"  import  a  joint  and  several  obhgation*). 

2.  RESPECTIVE  LIABILITY  OF  JOINT  OBLIGORS.  —  1.  When  tlie  obh- 
gation is  several,  the  obhgee  may  sue  anyone  of  the  obligors  or  each  in  turn*).  A  suit 
against  one  affords  no  bar  to  action  against  another^).  They  cannot  be  sued  jointly 
in  the  absence  of  statute.   In  short,  each  is  liable  individuaUj'. 

2.  When  the  obligation  is  joint,  each  is  hable  to  the  full  extent  of  the  under- 
taking'). They  must  be  sued  jointly  and  are  not  subject  to  be  sued  severally,  unless 
that  right  is  conferred  by  statute. 

3.  SURVIVAL  OF  JOINT  LIABILITY.  —  On  the  death  of  one  joint  obhgor 
the  surviving  obhgors  alone  remain  hable^).  The  decedent's  estate  is  not  liable  at 
law,  although  by  statute  in  many  States  the  joint  debt  survives  against  the  estate  as 
well  as  against  the  survivors 8).  Upon  the  death  of  all  but  one  obligor  the  duty  be- 
comes several,  and  upon  the  death  of  this  last  survivor  the  obhgation  devolves  upon 
his  representatives!"). 

A  judgment  against  one  joint  obligor  or  a  release  given  him  bj'  the  obhgee  opera- 
tes to  discharge  the  remaining  obligors  ii).  This  rule  has  likewise  been  largelj"  changed 
by  statute. 

4.  CONTRIBUTION.  —  If  one  joint  obhgor  performs  the  promise  in  which  the 
others  united,  he  is  entitled  to  equal  contribution  from  the  surviving  obhgors  and 
from  the  representatives  of  any  deceased  obhgor  who  participated  equally  in  the 
benefit  of  the  consideration  i^).  There  is,  of  course,  no  contribution  in  case  of  the  joint 
obhgation  of  principal  and  surety.  If  one  joint  obhgor  he  insolvent,  the  contribution 
due  from  the  others  is  increased  proportionally^*).  Such  is  the  hability  as  between  the 
several  joint  obhgors,  since  between  themselves  they  are  hable  in  equal  shares,  and 
one  who  has  satisfied  more  than  his  share  of  the  claim  agaiiLst  all  ought  to  liave 
proportional  contribution  from  those  joined  with  him. 

5.  PARTNERSHIP  CONTRACTS.  —  Partnership  contracts  are  joint.  Each 
partner  is  hable  jointly  with  his  co-partner  for  all  the  obhgations  of  the  partnership, 
and  in  equity  the  estate  of  a  deceased  partner  is  also  hable^*). 

B.  Joint  and  Several  Liability.  —  WTien  the  obligation  is  joint  and  several,  suit  may 
be  instituted  against  all  jointly  or  each  singly  i**).  If  the  action  is  brought  against  one 
severally  the  others  may  nevertheless  be  sued  severally  in  their  turn  i^).  If  aU  are  sued 
joLntl}'  the  prevaihng  American  rule  is  that  the  judgment  merges  the  obhgation  and 
subsequent  actions  are  not  maintaLnablei').  In  England,  however,  and  in  some  of  the 
States,  the  obligee  may  pursue  his  remedies  both  jointly  and  severally  until  satis- 
faction is  obtained  18).  Similarly,  if  one  is  sued  severally  subsequent,  suit  against  all 
jointly  is  barred. 

C.  Joint  Rights.  —  As  to  the  obhgee's  rights,  they  may  be  either  joint  or  several ; 
they  carmot,  in  the  very  nature  of  things,  be  both  joint  and  several i^). 

1.  CONSTRUCTION  OF  OBLIGATION.  —  When  a  promise  is  made  to  several 
persons  together,  their  relative  rights  are  dependent  upon  their  respective  interests 
in  the  obhgation  ^O). 

1)   Brady  v.   Reynolds,    (1859)    13   Cal.  12)  Corrigan  v.  Foster,  (1894)  51  Ohio  St.  225. 

31;   EUer  v.    Lacy,   (1894)    137   Ind.   436.   —  —  ")  Kincaid  v.  Hocker,  (1832)  7  J.  J.  Marsh 

2)  9  Cyc.   660.   —  3)  9  Cyc.  660.   —  *)  Davis  (Ky.)  333.  —  ")  Barter  v.  Songer,  (1894)  138 

V.  Shafer,  (1892)  50  Fed.  764;  Carter  v.  Carter,  Ind.   161.    And  see  article  on  Partnership  by 

(1807)  2  Day  (Conn.)  442.  —  ^)  Fusolier  v.  La-  Mr.   Lichtenborger,    infra.   —  '»)    Winslow    v. 

cour,    (1848)    3   La.   Ann.    162.   —  «)   Colt   v.  Herrick,  (1861)  9  Mich.  380;  Siinonds  v.  Center, 

Learned,   (1875)    118   Mass.   380.   —  ')   Meyer  (1809)  6Mass.  18.  — i")  SchiUingv.Black,  (1892) 

V.   Estes,    (1895)    164  Mass.   457.    —  8)  Moore  49   Kas.   552.   —  i')    U.   S.   v.    Price,    9  How. 

V.  Rogers,  (1857)  19  III.  047;  Comins  v.  Pottle,  (V.  S.  1850)  83—93.  —  ")  Prosser  v.  Evans, 

(1880)    22  Hun    (N.    Y.)   287.   —  »)  Harbeck  (1895)  1  Q.  B.  108;  People  v.  Harrison,  (1876) 

V.  Pupin,  (1890)   123  N.  Y.  115.  —  lO)  Moore  82  111.  84;  Simonds  v.  Center,  (1809)  6  Mass. 

V.  Rogers,  (1857)  19  111.  347;  New  Haven,  etc.,  18.  —  !»)  Starret  v.  Gault,  (1896)   165  111.  99. 

Co.  V.  Hayden,  (1876)  119  Mass.  361 ;  Comins  —  2")  St.  Louis,  etc.,  Ry.  Co.  v.  Coultas,  (1864) 

V.    Pottle,    (1880)    22   Hun    (N.    Y.)   287.    —  33  111.    188;    Goldsmith   v.   Sachs,    (1882)    17 

11)  Hale  V.  Spaulding,   (1888)    145  Mass.  482;  Fed.   726. 
Mason    v.    Eldred,    (1867)    6    Wall.    231.    — 
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2.  RESPECTIVE  RIGHTS  OF  OBLIGEES.  —  The  joint  obligees  must  bring 
suit  jointly,  they  cannot  sue  the  obligor  severally*).  The  obligor,  on  the  other  hand, 
cannot  be  called  upon  to  perform  his  promise  more  than  once  and  payment  to  one 
joint  obhgee,  or  release  by  one,  will  di.scharge  the  obligor's  duty  to  the  others^). 
If  a  release  is  given  by  one  joint  obligee  in  coUusion  with  the  obhgor  to  defraud  the 
other  obhgees,  their  rights  remain  unaffected. 

3.  CONTRIBUTION.  —  As  between  themselves,  joint  creditors  are  entitled 
to  equal  shares,  and,  if  one  of  them  obtains  satisfaction,  each  of  the  others  is  entitled 
to  claim  from  him  his  ratable  part  of  the  benefit  of  i^erformance^). 

4.  SURVIVAL  OF  RIGHTS.  —  If  one  joint  obUgee  dies  the  joint  claim  8ur%ives 
to  the  others  and  ultimately  the  claim  becomes  several  and  passes  to  the  represen- 
tative of  the  last  survivor*). 

IX.  CONTRACTS  FOR  THE  BENEFIT  OF  THIRD  PERSONS.  —  A.  Strangers  to 
the  Contract.  —  Performance  of  a  contract  may  be  stipulated  for  by  the  promisee  in 
favor  of  one  who  is  not  a  part}'  to  the  bargain,  with  the  effect  of  giving  a  direct  right 
to  such  third  party  to  claim  the  promised  benefit.  The  commonest  instance  is  that 
of  a  hfe  insurance  policy  for  the  benefit  of  wife,  childi'en,  or  other  beneficiary. 
Such  persons  who  do  not  participate  in  the  bargain  are  called  "third  persons"^). 

1.  ENGLISH  LAW.  —  It  is  held  by  the  Enghsh  Courts  that  "a  third  person" 
is  not  entitled  to  sue  on  a  contract  made  bj'  others  for  his  benefit ;  that  the  contract 
cannot  have  the  effect  of  conferring  any  claim  upon  him,  since  he  does  not  furnish 
the  consideration  nor  enter  into  any  privity  with  the  contractors. 

2.  AMERICAN  LAW.  —  In  the  United  States  the  majority  of  juri.sdictions 
recognize  the  claim  of  the  beneficiary  at  least  in  two  classes  of  cases:  1.  Where  the 
express  object  of  the  contract  is  a  donation  to  the  third  party,  as  in  case  of  life  insu- 
rance; 2.  Where  the  performance  of  the  contract  goes  to  discharge  some  legal  or  moral 
obhgation  of  the  promisee  to  the  beneficiary,  as  in  case  of  a  promise  to  a  debtor  to 
pay  his  debt.  While  the  claims  of  the  beneficiary  are  recognized  in  these  cases,  the 
greatest  confusion  prevails  as  to  the  underlying  principle  on  which  the  cases  go,  and 
the  true  principle  is  obscured  by  ill-conceived  analogies  in  an  attempt  to  justify  the 
right  on  ordinary  princi})les  of  contract  as  arising  from  the  promise. 

B.  True  Basis  in  Implied  or  Constructive  Obligation  to  Perform  Undertaking.  — 
Since  the  promise  is  not  an  assurance  to  the  beneficiary',  but  to  the  promisee,  there 
is  no  promise  or  obligation  running  to  the  beneficiary',  unless  one  is  created  by  law 
on  the  basis  of  the  facts  of  the  case.  "The  law,  operating  on  the  act  of  the  parties, 
creates  the  duty,  estabhshes  a  pri\-ity,  and  imphes  the  promise  and  obligation  on 
which  the  action  is  founded"^).  The  bargain  enures  in  favor  of  the  beneficiary,  not 
by  his  own  merit  on  princijjles  of  contract,  but  bj'  vicarious  merit  on  principles  of 
gift  and  quasi-contract.  His  acceptance  is  not  essential  to  the  acquisition  any  more 
than  in  a  declaration  of  trust  or  a  gift  of  property.  Since  the  obhgation  is  a  consti'uc- 
tive  one  declared  by  law  after  the  manner  of  quasi-contract,  whether  the  beneficiary 
has  an  enforceable  right  depends  on  the  object  of  the  contract,  the  nature  of  the 
undertaking  of  the  promisor  and  the  relations  in  fact  arising  from  the  circumstances. 

1.  RECEIPT  OF  PROPERTY  AND  ASSUMPTION  OF  LIABILITY  TO 
THIRD  PARTIES.  —  Tliis  is  well  illustrated  by  those  cases  where  the  debtor  or 
benefactor  pays  money  or  property  as  a  fund  into  the  hands  of  another  to  enable 
him  to  pay  his  debts,  or  confer  a  benefit  upon  his  friends'').  Even  in  England  when 
a  settlement  of  property  is  made  in  contemplation  of  marriage,  the  children  of 
the  marriage  ma}'  enforce  any  covenant  for  their  benefit  contained  in  the  settle- 
ment*). The  receipt  of  the  property  is  a  clear  basis  of  a  natural  obligation  to  perform 
the  undertakings  contracted  in  behalf  of  the  beneficiary.  Such  is  the  case  of  a  de- 
posit in  a  savings  bank  for  the  benefit  of  relatives,  which  involves  an  extension  of  the 
idea  of  trust®). 

2.  DONATION  OF  CLAIM.  —  The  case  of  life  insurance  involves  an  extension 
of  the  idea  of  gift.   Although  the  beneficiary  is  not  a  party  to  the  contract,  he  is  the 

1)  Marie  v.  Garrison,  (1880)  83  N.  Y.  14.  pp.  237—278.  —  ")  Lawrence  v.  Fox,  (1859) 

—  2)  Myrick  v.  Dame,   (1852)   9  Cush.   248.  20  N.  Y.  268:  Brewer  v.  Dyer.  (1851)  7  Cush. 

—  3)  Hayden  v.  Eagleson,  (1888)  15  N.  Y.  337,  340.  —  ")  Zinimer  v.  Sennott,  (1890)  134 
St.  Rep.  200.  —  *)  Smith  v.  Franklin,  (1805)  111.  505;  Prentice  v.  Brimhall,  (1877)  123  Mass. 
1  Mass.  480.  —  S)  See  Professor  Williston's  291,  293.  —  »)  Wald's  Pollock  on  Contracts, 
masterly  treatment  of  this  subject  in  his  edi-  (3ded.)  p.  231.  — *)  See  Rogers  Locomotive  & 
tion  (the  third)  of  Wald's  Pollock  on  Contracts,  Machine  Works  v.  Kelley,  (1882)  88  N.  Y.  235. 
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real  party  in  interest  and  justice  requires  that  his  claim  to  enforce  the  benefit  be 
recognized.  The  Lssue  of  the  pohcj'  is,  in  effect,  an  executed  gift  of  the  claim  which 
confers  on  the  beneficiary  a  vested  right  which  no  act  of  the  insured  can  impair^). 

3.  PROVISION  FOR  DISCHARGE  OF  AX  OBLIGATION.  —  Where  a  debtor 
procures  another  to  assume  and  promise  to  pay  his  debt,  the  motive  of  the  contract 
is  undoubtedly  the  benefit  of  the  original  debtor;  yet  the  object  of  the  contract  is 
accomplished  by  giving  the  creditor  the  immediate  benefit  by  a  direct  claim,  and 
letting  liim  undertake  the  burden  of  collecting  from  the  party  liable  to  the  debtor. 
The  promi.see  seeks  indirectly  to  di.scharge  an  obligation  of  his  own  to  the  beneficiary 
by  means  of  a  contract.  The  new  promisor  is,  as  between  himself  and  the  original 
debtor,  bound  to  satisfy  the  obhgation,  and  the  creditor  has  a  legitimate  interest  in  this 
provision  made  by  his  debtor^).  Since  two  parties  are  interested  in  the  claim,  either 
should  be  allowed  to  sue  joining  the  other.  The  creditor  is  almost  universally  allowed 
to  sue  where  the  grantee  of  realty  subject  to  a  mortgage  or  lien  assumes  and  agrees 
to  pav  the  mortgage  debt  of  the  grantor  as  part  consideraiion  for  the  conveyance^). 

4.  INCIDENTAL  BENEFITS  RAISE  NO  CLAIM.  —  The  fact  that  a  person 
may  have  a  vital  interest  in  a  contract  being  faithfuUy  can-ied  out  is  not  enough  to 
give  a  right  of  action  to  the  third  person.  It  must  be  the  direct  object  of  the  contract 
to  stipulate  for  his  benefit  or  advantage.  Thus,  if  A  promise  B  to  paj'  him  money 
for  his  expenses,  this  is  not  enforceable  by  a  creditor  of  B.  So  where  a  water  company 
contracts  to  furnish  water  for  the  hydrants  of  a  town,  the  owner  of  a  house  lost  by 
fire,  owing  to  the  failure  of  the  water  company  to  keep  its  promise  to  the  town,  has 
no  claim  on  the  contract ;  the  object  of  the  promise  was  to  benefit  the  community 
as  a  whole  and  no  benefit  to  the  owner  was  necessarily  expected  to  result*). 

5.  WHEN  DOES  CLAIM  OF  BENEFICIARY  VEST?  —  May  the  promisee 
destroy  the  claim  of  the  beneficiary  by  a  rescission  or  release  of  the  contract?  The 
promisee  is  under  no  obligation  to  make  the  contract,  or  to  proceed  with  the  conside- 
ration when  made ;  vmtil  the  consideration  is  executed  the  contract  is  hke  an  execu- 
tory gift.  Thus,  non-performance  by  the  promisee  is  a  good  defence  against  the  bene- 
ficiary. The  promisor  need  not  carry  out  his  undertaking  if  he  has  not  received  what 
he  bargained  for  as  the  basis  of  his  duty^).  When  the  claim  has  been  perfected, 
however,  the  promisee  cannot  revoke  the  gift  and  take  back  the  claim  he  has  given 
by  rescission  or  release.  In  most  jurisdictions,  however,  the  distmction  is  not  taken 
between  executed  and  executory  consideration;  but  a  rescission  or  release  is  held 
operative  prior  to  assent  or  acting  upon  the  promise  by  the  beneficiary,  but  not 
afterward^). 

X.  ASSIGNMENT  OF  CONTRACTS.  —  A.  Assignment  of  Claims  (Choses  in 
Action).  —  Claims  to  money  or  property  arising  out  of  contract  are  treated  as  the 
property  of  the  claimant  or  creditor  and  may  generally  be  transferred  by  him''). 

1.  WHAT  CLASSES  OF  RIGHTS  CAN' BE  ASSIGNED.  —  Claims  to  personal 
serNices  where  the  nature  of  the  transaction  involves  personal  confidence  are  by 
nature  unassignable,  since  the  duty  would  alter  in  character  if  the  claim  were  exer- 
cisable by  other  than  the  original  creditor.  Such  claims  are  unlike  those  which  relate 
merely  to  the  payment  of  money  or  the  delivery  of  a  tiling  (choses  in  action),  where 
it  does  not  matter  to  the  debtor  whether  he  performs  for  one  creditor  or  another*). 

2.  CHOSES  IN  ACTION  NOT  ASSIGNABLE  BY  OLDER  LAW.  —  The 
older  English  law^  did  not  recognize  even  the  assignment  of  choses  in  action.  This 
was  attributed  to  the  pohcy  of  discouraging  maintenance  and  Utigation,  but  was 
rather  based  on  the  personal  character  of  contracts®). 

M  3  Am.   &  Eng.  Encyc.  of  Law  p.  980.  v.  Murphy,  (1906)  126  Wis.  538,  5  Am.  &  Eng. 

—   2)    xhe    only   jurisdictions   which    do    not  Ann.    Cas.    435.    —   *)    Allen,    etc.,    Mfg.    Co. 

accept  the  doctrine  of  Lawrence  V.  Fox,  (1859)  v.   Slireveport  Water   Works  Co.,   (1905)    113 

20  N.  Y.  268  to  this  effect,  are  Massachusetts,  La.  1091;  see  note  to  9  Am.  &  Eng.  Ann.  Cas. 

Connecticut,    Michigan,   North  Carolina;    also  1070;  2  Am.  &  Eng.  Ann.  Cas.  479.  —  ')  Epis- 

the    United    States    Supreme    Court,    Mary-  copal  Mission  v.  Brown,  (1895)  158  V.  S.  222; 

land.    New  Hampshire   and   Pennsylvania.  —  Willard  v.   Wood,  (1896)   164  U.  S.   502,  521; 

')  The  only  state   where   the  mortgagee  can-  Loeb  v.  Willis,(1885)  lOON.  Y.  231. — «)  Biddel 

not    proceed    against     the    grantee    who    as-  v.    Brizzolara,    (1883)    64    Cal.    354;    Gifford 

sumes   the   mortgage   is   Massachusetts.     Rice  v.  Corrigan,  (1889)   117  N.   Y.   257.  —  ')  Cal. 

V.    Sanders,    (1890)    152   Mass.    108.     There   is  Civ.  Code,  Sec.   1458.  — «)  Arkansas  Smelting 

plain  reason  for  implying  a  promise  in  such  Co.   v.   Belden.   (1877)    127   U.   S.   379;   Burck 

cases.    KeUer  V.  Ashford.  (1890)  133  U.  S.  610;  v.  Taylor,  (1894)   152  U.  S.  634.   —  »)  Wald's 

Johns  V.  Wilson,  (1901)  180  U.  S.  440;  Fanning  Pollock  on  Contracts,  p.  278. 
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3.  EFFECT  OF  ASSIGNMENT.  —  Wlien  assignments  came  to  he  recognized, 
it  was  rather  on  the  theory  of  an  irrevocable  power  of  attornej',  given  the  assignee  by 
the  assignor,  to  collect  the  claim  in  the  name  of  the  assignee. 

B.  Suit  by  Assignee.  —  The  right  of  the  assignee  of  a  contract  to  bring  suit  for 
breach  is  now  uniformly  recognized,  although  in  some  jurisdictions  the  action  must 
still  be  brought  in  the  name  of  the  assignor'). 

The  right  of  the  assignee  (the  real  party  in  interest)  to  sue  in  his  own  name  is 
now  conferred  by  statute  in  a  number  of  States^). 

1.  SUCCESSIA'E  ASSIGNEES.  —  The  prevailing  American  rule  is  that  when 
there  are  successive  assignments  of  a  single  chose  in  action,  the  assignee  who  is  first 
in  point  of  time  will  have  priority*).  The  English  rule,  on  the  contrar}',  is  that  the 
assignee  who  first  gives  notice  of  a.ssignment  to  the  obUgor  will  be  preferred*),  and 
this  view  has  been  accepted  in  several  States^).  The  English  cases  seem  to  be  in  accord 
with  the  principles  of  Civil  Law  generally*),  although  the  German  law  is  otherwise'). 

An  important  quahfication  of  the  American  doctrine  is  that  the  subsequent 
assignee  is  entitled  to  protection  in  the  following  instances: 

a)  If  novation  has  been  effected  in  his  favor,  i.  e.,  if  the  old  obligation  has  been 
supplanted  by  an  obligation  running  to  the  assignee  direct  8). 

b)  If  he  pursues  his  cl;ii:n  to  judgment^); 

c)  If  tlie  obligation  is  embodied  in  an  instrument  under  seal  of  which  he  obtains 
possession  i'') ; 

d)  If  he  secures  payment  from  the  obligor  in  good  faith'i). 

2.  ASSIGNEE'S  RIGHTS  AS  AFFECTED  BY  DEFENSES  OF  DEBTOR 
AGAINST  ASSIGNOR.  —  The  assignee's  right  to  enforce  the  obligation  is  subject 
generally  to  all  the  defeases  that  would  be  available  to  the  obhgor  in  a  suit  by  the 
assignor'^).  Inasmuch  as  the  assignee  really  "stands  in  the  shoes"  of  the  assignor,  he 
can  claim  no  larger  rights.  The  obligor,  however,  cannot  set  up  any  defenses  which 
arise  subsequent  to  assignment  and  after  notice  thereof'*),  but  he  may  rely  upon 
any  defenses  acquired  prior  to  notice'*). 

3.  LATENT  EQUITIES  IN  FAVOR  OF  THIRD  PERSONS.  —  In  England 
the  assignee's  rights  are  also  subject  to  unknown  equities  in  favor  of  others  than 
the  debtor'^)  and  this  rule  is  followed  in  New  York,  but  the  prevaiUng  rule  is  other- 
wise'*). 

4.  CONTRAST  WITH  NEGOTIABLE  INSTRLTVIENTS.  —  The  rights  of  the 
assignee  of  an  ordinary  debt  or  contract  are  far  more  restricted  than  the  rights  of  a 
transferee  of  a  negotiable  instrument.  The  transferee  of  negotiable  paper  in  good 
faith  and  without  notice  takes  free  and  clear  of  all  equities"). 

C.  Suit  against  Assignee  of  Contract.  —  The  assignee  of  a  contract  is  not  hable  to 
suit  for  breach  of  the  contractual  obligation'*).  Contracts,  by  reason  of  their  very 
nature,  are  not  truly  and  completely  assignable.  The  benefits  incident  to  a  contract 
may  be  assigned,  as  previously  set  forth,  and  the  assignee  is  permitted  to  maintain 
suit  for  their  enforcement,  except  where  the  contract  is  of  such  a  personal  nature  as 
to  render  assignment  impossible.  Tlie  burdens  attaching  to  a  contract,  however,  are 
incapable  of  assignment'®). 

1.  NOVATION  AN  APPARENT  EXCEPTION.  —  In  certain  instances  where 
contract  liabiUties  are  apparently  assigned,  the  real  effect  of  the  negotiations  is 
novation,  i.  e.,  the  substitution  of  an  entirelj'  new  obUgation  for  the  obUgation 

1)  4  Cyc.  92,  93.  —  2)  Herman  v.  Hecht,  How.   612.  —  i")   Bridge   v.  Conn.   Ins.   Co., 

(1897)  UGCal.  553;  Spofford  v.  Norton,  (1879)  (1890)   152  Mass.  343.  —  ")  Bentley  v.  Root, 

126Mass.  533;  Sheridan  V.X.Y., (1876)  G8N.Y.  (1836)   5  Paige   (X.  Y.)   632.  —  '2)  McCartliy 

30.  —3)  Fortunato  v.  Patten,  (1895)  147  N.  Y.  v.  Mt.  Tecarte  Co.,  (1896)  110  Cal.  687;  Barker 

277;Thayerv.  Daniels,  (1873)  113  Mass.  (1873)  v.    Barth,    (1901)    192   III.    460.—")    Wilson 

129;  Sutherland  v.  Reeve,  (1894)   151  111.  384.  v.   Stilwell,   (1863)    14   Ohio   St.    464;   Chicago 

—  ■*)  Dearie  V.Hall,  (1824)  2  L.  J.  Ch.  O.  S.  62,  Title  Co.  v.  Smith,  (1895)  158  111.  417.  — 
3  Ru33.  1;  Loveridge  v.  Cooper  (1823—7)  ")  Parmly  v.  Buckley,  (1882)  103  111.  115.— 
3  Russ.  31,  27  Rev.  Ry.  1;  Foster  V.  Cockerel!  '»)  Ames'  Cases  on  Trusts,  309,  note.  — 
(1835),  3  Ch.  &  F.  456,  39  R.  R.  24.  —  5)  Gra-  16)  First  Bank  v.  Ferris,  (1895)  107  Cal.  55; 
ham  Paper  Co.  v.  Pembro'te,  (1899)  124  Cal.  Humble  v.  Curtis,  (1895)  160111.  193. —  ")Good- 
117;  Copeland  v.  Morton,  (1872)  22  Ohio  St.  man  v.  Simonds,  (1857)  20  How.  343;  Shreeves 
398.  — »)  Pothier,  Contrat  de  Vente,  sees.  560,  v.  Allen,  (1875)  79  111.  553:  International 
554,  et  seq.  —  ■)  Harv.  Law  Rev.  309,  note  2.  Trust  Co.  v.  Wilson,  (1894)   161  Mass.  80    — 

—  8)  New  York  Co.  v.  Schuyler,  (1865)  34  ")  Adams  v.  Wadhams,  (1862)  40  Barb.  225. 
N.   Y.   30.  —  9)  Judson  v.  Corcoran,    (1854)      —  ")  Smith  v.  Kellogg,  (1874)  46  Vt.  560. 
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previoush'  existing^).  One  of  the  parties  to  the  original  contract  is  relieved  from 
responsibility,  and  a  new  contract  between  the  other  party  and  a  third  person  is 
brought  into  being^).  Either  party  to  the  new  undertaking  is,  of  course,  Uable  to 
suit  thereon.  We  have  considered  above  the  assumption  of  debts  under  contracts 
for  the  benefit  of  a  third  person.  It  is  self-evident  that  the  rights  and  habilities  arising 
from  novation  afford  no  exception  to  the  general  principle  that  a  stranger  to  a  con- 
tract can  be  held  to  no  Uabilitv  under  its  provisions. 

2.  CONTRAST  WITH  GERilAX  CIVIL  LAW.  —  Under  the  modem  German 
Civil  Law  there  may  be  a  transfer  of  Uabilitv  in  the  same  way  as  the  transfer  of  a 
right,  subject,  however,  to  the  requirement  of  the  creditor's  assent.  The  assumption 
of  the  burden  of  the  contract  is  not  regarded  as  the  creation  of  a  new  obhgation,  but 
the  taking  over  of  the  old,  subject  to  the  ratification  or  repudiation  of  the  creditor. 
The  new  debtor  is  entitled  to  avail  himself  of  the  same  defenses  as  the  original 
debtor*). 

XL  PRINCIPAL  AND  AGENT*).—  A.  Scope  of  Authority.—  A  contract  entered 
into  by  a  lawfully  authorized  agent  within  the  scope  of  his  authority  is  in  law  the 
contract  of  the  principal,  who  is  entitled  to  the  benefits  of  the  undertaking  and  sub- 
ject to  its  habilities 5).  Xo  very  definite  rule  can  be  laid  down  for  ascertaining  the 
measure  of  an  agent's  authority.  The  basic  principle  is  that  when  an  agent  has  been 
endowed  with  express  authority  to  take  certain  action  he  is  thereby  imphedly  em- 
powered to  take  such  steps  as  are  ordinarily  proper  and  necessary  to  the  execution  of 
that  authority®).  Although  the  principal  may  give  the  agent  instructions  designed 
to  diminish  the  customary  Umits  of  his  authority,  third  persons  are  not  affected  by 
such  hmitations  in  the  absence  of  knowledge''). 

1.  AGENTS  FOR  PARTICULAR  PURPOSES.  —  If  an  agent  is  appointed  for  a 
particular  purpose  the  scope  of  his  authority  is  necessarily  far  more  narrow  than  that 
of  an  agent  invested  with  more  general  powers.  The  exact  extent  of  his  powers  is 
dependent  upon  the  particular  nature  of  the  undertaking.  For  example,  an  agent 
who  has  authority  to  sell  is  not  endowed  with  authority  to  buy*).  Authority  to  buy 
for  cash  does  not  comprehend  authority  to  bu^-  on  credit*).  Authority  to  buy  imphes 
authority  to  make  paj-menti").  Power  to  seU  goods  carries  with  it  power  to  warrant 
the  title  of  the  owner,  and,  if  it  is  the  custom  of  the  trade  for  the  seller  to  warrant  the 
quaht\'  or  condition  of  the  goods,  this  power  is  hkewise  imphedii). 

2~.  RATIFICATION.  —  Although  the  contract  entered  into  by  the  agent  may 
exceed  the  scope  of  his  authority,  the  principal  may  subsequently  ratify  the  contract 
and  thereby  secure  the  same  rights  and  subject  himself  to  the  same  UabLhty  as  if  the 
contract  had  been  binding  in  the  first  instancei^). 

B.  Action  upon  a  Contract  by  the  Principal.  —  WTien  a  contract  is  made  by 
an  agent  on  behalf  of  his  principal,  the  principal  maj"  sue  the  third  party  for  a 
breach  thereof  i*).  Whether  the  principal  was  disclosed^*)  or  undisclosed i^)  at  the 
time  the  contract  was  made,  and  whether  he  is  a  foreigner^®)  or  a  citizen  of  the 
United  States,  are  immaterial  considerations.  This  right  of  the  principal  to  sue 
is  a  necessary  consequence  of  the  legal  theory  that  the  real  party  to  the  under- 
taking is  the  principal,  —  the  agent  is  merely  the  medium  through  whom  the 
negotiations  were  consummated. 

If,  however,  the  agency  was  completely  undisclosed  at  the  time  when  the  con- 
tract was  made  and  the  third  person  expressly  indicated  that  he  was  wiUing  to  con- 
tract only  with  the  individual  conducting  the  negotiations,  suit  is  not  maintainable 
by  the  principalis).   Qne  cannot  be  forced  into  a  contract  with  another  in  invitum. 

C.  Action  by  Agent  upon  Contract.  —  The  agent  himself  may  sue  to  enforce  an 
obhgation  entered  into  on  behalf  of  his  principal :  a)  \Mienhe  is  properly  empowered  i*) ; 


i)Dick  V.Flanagan,  (1890)  122  Ind.  277;  —  »)  Hood  v.  Adams,  (1880)  128  Mass.  207. 

Munson  v.   Magee,   (1899)   161   N.    Y.    182.  —  —  9)  Saugerties,  etc.,  Co.  v.  Miller,  (1902)  78 

2)   Cornwell   v.   Megins,   (1888)   39  Minn.   407.  N.  Y.  Supp.  451.  —  i")  Perin  v.  Parker,  (1888) 

—  3)  Schuster,  Principles  of  the  German  CivU  126  111.  201.  —  ")  31  Cyc.  1353.  —  12)  Kraft 
Law,  pp.  201,  202.— *) The  specialrules govern-  v.  Wilson,  (Cal.  1894)  37  Pac.  790.  —  ")  Birkett 
ing  Factors  and  Brokers  are  set  forth  in  the  ar-  v.  Postal  Tel.  Cable  Co.,  (1905)  94  N.  Y.  Supp. 
tide  on  Factors  and  other  Commercial  agents,  591.  —  i'*)  Rand  v.  Moulton,  (1902)  76  N.  Y. 
by  Professor  McMurrav,  infra.  — •  ^)  Grand  Supp.  174.  —  i^)  Foster  v.  Graham,  (1896)  166 
Pacific  Hotel  Co.  v.  PiAkerton,  (1905)  217  111.  Mass.  202.  —  ")  Barry  v.  Page,  (1858)  10  Gray 
61.  — 6)  Hilliard  V.  Weeks,  (1899)  173  Mass.  304.  398.  —  i")  Cowan  v.  Curran,  (1905)  216  111.  598. 

—  7)  Rathbun  v.  Snow,  (1890)  123  N.  Y.  343.  —  is)  uiOa  v.  Jensen,  (1897)  75  lU.  App.  644. 
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b)  When  he  is  personally  interested  in  its  fulfilment') ;  c)  When  the  agency  is  entirely 
undisclosed-).  The  autiioritie.s  seem  to  be  agreed  that  under  the  conditions  named 
the  agent  is  really  a  privy  to  the  contract. 

D.  Actions  against  the  Principal.  —  A  principal  may  be  sued  on  contracts  made 
in  his  behalf  by  an  agent  «ithin  the  .scope  of  his  authoiitv  whether  the  agency  wa.s 
disclosed  or  undisclosed  at  the  time  the  contract  was  made^).  If,  however,  the  con- 
tract made  by  the  agent  is  entirely  out.side  the  scope  of  his  real  or  apj)arent  authority, 
it  is  not  binding  upon  the  principal,  unless  he  subsequently  ratifies  it*). 

E.  Action  against  Agent.  —  The  agent  may  in  turn  be  sued  upon  the  contract  if 
the  agency  was  completely  undisclosed  at  the  time  the  contract  was  made^),  or  if 
the  fact  of  agency  was  disclosed  but  the  identity  of  the  principal  concealed''),  it  i.-~ 
the  view  of  th?  law  that  under  such  circumstances  the  parties  contemplate  that  the 
agent  shall  be  directly  bound.  If,  however,  it  appears  that  the  parties  intended 
that  the  agent  should  not  be  bound  in  any  event,  the  agent  is  subject  to  no  liability'). 

The  agent  cannot  be  sued  upon  a  contract  if  the  fact  of  the  agency  and  the 
identity  of  the  principal  wcie  made  known  at  the  time  the  contract  was  entered 
into*).  If,  however,  the  agent  exceeded  his  contractual  authority  he  is  liable  to  the 
Other  contracting  party  for  breach  of  an  implied  contract  of  warranty  of  authority*) ; 
he  cannot  be  sued  upon  the  contract  itself. 

ELECTION.  —  While  the  third  party  ma^'  sue  either  the  principal  or  the  agent 
under  certain  circumstances  as  indicated,  he  cannot  sue  both ;  having  elected  to  sue 
one,  he  is  thereby  precluded  from  suing  tlie  other i"). 

XII.  SURETYSHIP  AND  GUARANTY.  —  A.  Definitions.  —  Suretyship  is 
properly  a  generic  word  embracing  all  "triangular"  contracts  where  one  person  is 
primarily  Habic  and  another  is  .secondarily  liable  for  the  paj'ment  of  some  debt  or 
the  performance  of  some  obligation  to  the  creditor.  Guaranty  is  one  species  of  surety- 
sliip,  embracing  express,  special,  and  formal  contracts  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person  who  is  liable  in  the  fir.st  instance'i).  A  surety  may 
be  bound  jointly  with  the  principal  on  the  original  contract,  while  the  guarantor  be- 
comes responsible  for  the  principal  debtor  on  a  contract  separate,  collateral,  and 
secondary  in  form  to  make  good  in  case  the  princijjal  fails.  The  distinction  is 
formal  12).  A  joint  debtor  who  is  an  apparent  principal  may  show  that  he  is  in 
fact  a  suretyi*).  Thus,  if  a  grantee  assume  the  mortgage  debt,  the  creditor,  on 
being  notified,  must  respect  the  rights  of  the  grantor  as  surety i*). 

B.  What  Law  Governs.  —  If  an  offer  of  guaranty  is  made  in  one  State  and  the 
acceptance  by  word  or  act  is  made  in  another,  it  is  held  to  be  governed  by  the  law 
of  the  State  in  wliich  the  final  assent  was  giv-eni®). 

C.  Creation  of  Guaranty.  —  1.  GUARANTY  MUST  BE  IN  WRITING.  —  Most 
of  the  States  have  adopted  a  provision  similar  to  the  fourth  section  of  the  English 
Statute  of  Frauds,  wliich  declares  that  no  action  shall  be  brought  upon  any  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another,  unless  the  agreement  on 
which  the  action  is  brought  shall  be  evidenced  by  some  memorandum  in  writing, 
signed  by  the  party  to  be  charged  therewith  or  by  liis  agent.  Every  collateral  undei- 
taking  to  be  responsible  for  the  co-existing  debt  of  another  person  must,  therefore, 
be  in  writing  under  the  statute. 

There  has  been  much  litigation,  however,  as  to  what  contracts  are  "collateral" 
to  the  debt  of  another,  and  so  required  to  be  written,  and  what  contracts  are  ''ori- 
ginal," and  so  valid  even  if  unwTitten,  although  the  incidental  effect  may  be  the 
payment  of  the  debt  of  another  i*).  If  the  sole  object  of  a  contract  is  to  save  the  cre- 
ditor harmless  and  furnish  security  against  the  default  of  another,  the  contract  must 


1)  Thompson  v.  Kelly,  (18G9)   101  Mass.  154;    Fanning  v.  Murphy,  (1906)  26  Wis.  538; 

291.   —  2)   Ludwig    V.  GiUespie,    (1887)    105  4  L.  R.  A.  (N.  S.)  666.  — 12)  An  indorser  of  a 

N.  Y.   653;  see  note,   1   L.  R.  A.   (N.   S.)  303.  bill,  note,  or  check  is  a  kind  of  surety,   with 

—   3)   Dewar   v.   Montreal   Bank,    (1885)    115  responsibility  much  like  that  of  a  guarantor, 

111.   22.   —  *)   Alcorn    v.   Buschke,    (1901)    133  conditional,  however,  on  due  presentment  and 

Cal.    655.   —   5)    Knapp    v.    Simon,    (1884)    96  notice.    Jones  v.  Goodwin,  (1870)  39  Cal.  493. 

N.   Y.   284.  —  6)  MacDonald  v.  Bond,   (1902)  —   ")  Scott  v.   Scruggs,   (1894)   00  Fed.    721: 

195  111.  122.  —  ')  31  Cyc.    1555.  —  »)  Murphy  Brandt   on  Suretyship,   sec.  84;  —  i*)   Union 

V.    Helmrich.   (1884)   66  Cal.   69.    —   »)   Dung  Mutual   Life  Ins."Co.   v.   Hanford,   (1891)    143 

V.  Parker,   (1873)   52  N.   Y.   494.  —  i")  Berry  U.  S.   187. —i^)  Milliken  v.  Pratt,  (1877)   125 

V.  Chase,   (1906)    146  Fed.  625.  —  H)  HoUn  Mass.  374.  —  ")  See  cases,  20  Cyc.   164;  Cal. 

V.  Jamieson,  (1898)  173  111.  295,  40  L.  R.  A.  Civ.   Code,   sec.  2794. 
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be  in  \mting.  But  where  this  result  is  merely  incidental  to  a  transaction  having  some 
other  object  in  view,  the  contract  is  not  "collateral,"  as  where  the  promise  is  made 
to  pay  the  debt  out  of  funds  received  by  one  who  undertakes  to  apply  them  for  that 
purpose!). 

2.  NECESSITY  OF  A  CONSIDERATION.  —  Where  a  guaranty  is  entered 
into  at  the  same  time  with  the  original  obligation,  no  other  consideration  need  be 
fximished  by  the  creditor,  as  the  corusideration  which  supports  the  principal  contract 
supports  also  the  subsidiary  one.  In  case  of  guaranties  relating  to  past  transactions 
there  must  be  a  consideration  distinct  from  that  of  the  original  obligation^).  There  is, 
however,  much  authority  for  the  view  that  a  past  contract  accompanied  by  the  pro- 
mise to  furnish  a  surety  for  its  faithful  performance,  affords  sufficient  consideration 
for  the  guaranty  when  it  is  subsequently  given,  although  no  new  consideration 
pa.sses*). 

3.  NECESSITY  OF  NOTICE  OF  ACCEPTANCE  TO  BIND  THE  GUARAN- 
TOR. —  There  is  much  confu.sion  in  the  authorities  as  to  whether  the  creditor  must 
notify  the  guarantor  of  his  extension  of  credit  on  the  faith  of  a  guaranty  for  future 
advances.  No  notice  of  acceptance  is  necessary  where  a  consideration  moves  directly 
to  the  guarantor*),  or  where  the  offer  is  to  guarantee  the  payment  of  a  note  or  defi- 
nite, exi.sting  debt 5).  But  in  the  case  of  an  offer  or  proposal  to  become  responsible 
for  future  advances  or  credit,  which  may  or  may  not  be  extended  to  another,  it  is 
generally  held  that  the  rule  differs  from  that  applicable  to  unilateral  contracts  in 
general,  and  that  the  guarantor  must  be  notified  within  a  reasonable  time  of  the 
extension  of  credit.*)  There  is,  however,  irreconcilable  conflict  as  to  whether  such 
notice  is  an  element  in  the  formation  of  the  contract  or  merely  a  condition  to  the 
liability  of  the  guarantor  thereon^). 

D.  Rule  of  Strict  Construction  in  Favor  of  Surety.  —  The  hability  assumed  by 
a  guarantor  is  construed  strictly  and  will  not  be  extended  by  imphcation  or  construc- 
tion beyond  the  plain  and  strict  letter  of  its  terms').  Thus,  a  guaranty  to  a  firm  of 
a  customer's  running  account  terminates  after  the  admission  into  the  firm  of  a  new 
member,  except  as  to  goods  already  sold  or  credits  already  extended,  in  the  absence 
of  anything  to  show  that  a  change  in  the  firm  was  contemplated  by  the  guarantor*). 

E.  Special  Defences  of  Sureties  and  Guarantors.  —  From  earhest  adjudications 
the  courts  have  treated  the  contract  of  suretyship  and  guaranty  as  one  of  great  burden 
to  the  surety,  because  of  the  fact  that  it  was  usually  entered  into  for  accommodation 
merely,  without  any  participation  in  the  benefits  of  the  principal  contract^).  The 
guarantor  is  a  favorite  of  the  law  and  the  courts  have  gone  to  an  extreme  in  reheving 
him  from  liabihtv  upon  the  slightest  excuse. 

1 .  INVALIDITY  OF  PRINCIPAL  CONTRACT.  —  As  a  general  rule  the  Uabihty 
of  a  guarantor  or  surety  is  conditional  upon  the  habihty  of  the  principal  debtor,  and 
if  the  main  contract  is  invalid  by  reason  of  illegahty,  usury,  failiu-e  or  lack  of  considera- 
tion,  or  fraud,  the  surety  is  reheved.  But  defences  personal  to  the  principal  do  not 
avail  the  surety,  as  that  the  principal  is  an  infant,  a  married  woman,  or  that  a  corpo- 
ration contract  is  ultra  vires i").  So  a  discharge  of  the  principal  in  bankruptcy  does 
not  release  the  surety. 

2.  DEALINGS  \VITH  DEBTOR  WHICH  EXONERATE  SURETY.  —  Altera- 
tion or  extension.  A  surety  is  released  where  the  original  obhgation  of  the  principal 
is  altered  in  any  respect  ^vithout  the  consent  of  the  surety,  or  the  rights  and  reme- 
dies of  the  creditor  are  in  any  way  impaired  or  suspended.  A  mere  voluntary  promise 
to  give  an  extension  of  time,  however,  or  neglect  or  delay  on  the  part  of  the  creditor 
to  enforce  his  remedies,  do  not  operate  as  a  release.  If  the  creditor  suirenders  to  the 
debtor  any  security  for  the  performance  of  the  obhgation,  the  surety  is  released  pro 
tanto,  according  to  the  value  of  the  security  surrendered H). 


1)  Cal.  Civ.  Code,  sec.  2794.  —>!)  Kennedy  24  Wend.  35,  50;  J.  Am.  Lead.  Cas.  (5th  ed.) 
V.  Steamship  Co.,  (1899)  123  Cal.  584;  Cal.  Civ.  59,  94.  —  ')  32  Cyc.  Principal  and  Surety, 
Code,  sec.  2792.  — 3)  See  note  to  Faust  v.Rodel-  p.  73;  13  L.  R.  A.  418.  note;  19  L.  R.  A.  186, 
heira,  (1909)  27  L.  R.  A.  (N.  S.)  189.  —*)  Davis  680,  notes.  —  »)  Xote  to  Lyon  v.  Plum,  (1908) 
V.  Wells.  F.  &  Co..  (1881)  104  V.  S.  159;  Davis  14  L.  R.  A.  (N.  S.)1231.  —  »)  Stearns  on  Surety- 
Sewing  Machine  Co.  v.  Richards.  (18S5)  115  ship,  p.  2.  —  i")  Brown  v.  Bank,  (1895)  33 
U.  S.  524.-6)  i^^e  v.  Dick,  (1836)  10  Pet.  482.  L.  R.  A.  359,  note;  Gates  v.  Tibbets,  (I909J 
—  «)  Bishop  V.  Eaton,  (1984)  161  Mass.  496,  20  L.  R.  A.  119.  —  ")  Am.  Bonding  Co.  v. 
37  N.  E.  665;  see  elaborate  note  16  L.  R.  A.  Pueblo  Inv.  Co.,  (1907)  150  Fed.  17;  see  1 
(N.  S.)  352,  3C8;  Douglas  v.  Howland,  (1840)  L.  R.  A.   (N.  S.)  305. 
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F.  Steps  Necessary  on  Default  to  Fix  Liability  of  Guarantor.  —  A  guaranty  of 
payment  differs  from  a  guaranty  of  collectic^n.  In  general  no  demand  on  the  princi- 
pal or  notice  of  default  or  exercise  of  due  diligence  to  collect  the  debt  are  annexed 
as  conditions  to  the  contract  of  guaranty  of  payment  or  performance.  The  guaran- 
tor is  hable  to  the  creditor  immediately  ujjon  the  default  of  the  principal  without 
demand  or  notice^).  But  a  guaranty  that  an  obligation  is  "good"  or  "collectible" 
imposes  the  condition  upon  the  creditor  of  making  reasonable  efforts  to  collect  the 
debt2). 

Notice  of  default  is  by  most  jurisdictions  not  required  except  in  case  of  a  gua- 
ranty of  future  advances  or  contingent  sales  or  matters  which  are  not  within  the 
guarantor's  knowledge  or  which  depend  upon  the  creditor's  option^).  Lack  of  notice 
will  ortlinarily  be  held  material  only  where  damage  or  prejudice  has  resulted  to  the 
guarantor^). 

G.  Subrogation  of  Surety  to  Rights  and  Remedies  of  Creditor.  —  A  surety  who 
pays  his  principal's  debt  is  entitled  to  stand  in  the  place  of  the  creditor  as  to  collateral 
securities  which  the  creditor  held  either  against  the  principal  debtor  or  a  co-surety, 
in  order  that  he  may  realize  thereon  to  reimburse  himself.  He  is  entitled  to  have 
transferred  to  him  or  wielded  in  trust  by  the  creditor  for  his  use,  any  judgment  against 
his  principal  and  to  collect  it  by  the  issue  of  execution  against  the  princiiml^).  He 
is  also  entitled  to  his  pro  rata  benefit  of  any  security  held  by  a  co-surety  in  respect 
to    the  guaranteed  debt,  as  \^ell  as  jiro  rata  contribution  from  his  co-sureties. 

XIII.  CHARTER  PARTIES.  —  A.  As  Contract  of  Affreightment").  —  There  are 
two  kinds  of  contracts  passing  under  the  general  name  of  "charter  paity"  differing 
from  each  other  very  widely  in  their  nature,  tlieir  provisions  and  their  legal  effects. 
In  one  the  ouTier  lets  the  use  of  his  ship  to  freight,  he  himself  retaining  the  legal 
po.ssession,  and  remaining  liable  as  owner  and  common  carrier.  The  master  is  his 
agent,  and  the  mariners  are  in  his  cmjiloyment.  Such  a  cliarter  party  is  a  mere 
covenant  for  the  transportation  of  mei'chandise  or  passengers''). 

B.  As  Demise  of  Ship.  —  In  the  other  variety  there  is  a  demise  or  lease  of  the 
vessel.  The  charterer  becomes  the  owner  pro  hac  vice  during  the  term  of  the  con- 
tract. If  he  ships  his  own  goods  he  is  his  own  carrier.  If  goods  are  taken  on  freight, 
the  freight  is  due  to  him,  and  if  the  shippers  suffer  a  lo.ss,  he  must  answer  for  it^). 
The  presumption  is  that  the  charter  party  is  a  contract  of  affreightment  rather  than 
a  demise  of  the  sliijj,  unless  its  terms  show  a  clear  intention  to  make  a  demise  to  the 
charterer^).  Where  the  charter  party  gives  to  the  charterer  the  full  capacity  of  the 
ship,  the  owner  is  not  a  common  carrier,  but  a  bailee  to  transport  as  a  private  carrier 
for  hire,  and  a  stipulation  exempting  the  vessel  from  liabihty  for  negligence  is  valid  i"). 

C.  Liens.  —  In  the  case  of  a  contract  of  affreightment  the  shij)owner  has  a  lien 
on  the  goods  of  the  charterer  and  upon  the  goods  of  each  sub-freighter  for  the  amount 
of  freight  due  on  his  shipment^).  In  the  case  of  a  demise  of  the  ship,  the  general 
owner  has  no  remedy  for  the  charter  of  his  vessel  but  his  personal  action  on  the 
covenants  of  the  charter  party.  It  is  a  contract  in  which  he  trusts  to  the  jiersonal 
credit  of  the  charterer  12). 

D.  Relation  of  Bills  of  Lading  to  Charter  Party.  —  1.  WHERE  THE  CHAR- 
TEREli  IS  THE  SHIPPER.  —  As  Iictween  the  shipowner  and  the  charterer,  bills 
of  lading  do  not  operate  as  new  contracts,  or  as  modifying  the  contract  in  the  charter 
party.  "Tiie  charter  is  the  dehberate  and  controlling  document;  and,  where  the  in- 
tent of  the  charter  is  clear,  a  bill  of  lading  given  under  it,  and  referring  to  it,  as  be- 
tween the  ship  and  the  charterer,  does  not  supersede  the  expres;i  provisions  of  the 
charter  party."  To  control  the  charter  party  there  must  be  sufficient  evidence  of  a 
new  contract  between  the  parties  ^^).  The  bill  of  lading  in  such  cases  is  deemed  merely 
a  receipt  for  the  goods  taken  on  board  and  a  document  of  titled*). 

1)  Cal.  Civ.  Code,  sec.  2807.  —  2)  Dillman  infra.  —  ')  Drinkwater  v.  The  Spartan,  (1828) 
V.  Nadellioffer,  (1895)  160  111.  121,  43  N.  E.  378;  1  Ware.  14.5;  7  Fed.  Gas.  No.  4085.  —  »)  Drink- 
Salt  Springs  Nat.  Bank  v.  Sloan,  (1892)  135  water  v.  The  Spartan,  supra.  —  °)  Reed  v. 
N.  Y.  371;  32  N.  E.  231.  —  3)  Taussig  v.  Reed,  U.  S.  (1870)  11  Wall.  .^Ol;  Griinberg  v.  Co- 
(1893)145  111.488;  32  N.  E.  918.  —  •*)  See  not«  lumbia  Packers  Ass'n.,  (1905)  47  Oreg.  257; 
to  Heyman  v.  Dooley,  (1893)  20  L.  R.  A.  257.  114  Am.  St.  Rep.  927.  — i")  The  Fri,  (1907)  154 
—  6)  See  elaborate  note  to  Nelson  v.  Webster,  Fed.  333.  —  i')  The  Ontario  Johanna  1  Wheat. 
(1904)  08  L.  R.  A.  513.  —  «)  As  to  contracts  of  159.  —  i^j  Drinkwater  v.  The  Spartan,  Fed. 
affreightment,  see  further  the  article  on  Carriers  Cas.  No.  4085.  —  i^)  The  Chadwicke,  (1887) 
and  Warehousemen,    by  Professor  McMurray,  29  Fed.  521. —  ")  The  Fri,  (1907)  154  Fed.  333. 
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2.  BETWEEN  THE  SHIPOWNER  AND  SHIPPERS  OTHER  THAN  THE 
CHARTERER.  —  Between  shipowner  and  shippers  other  than  the  charterer,  bills 
of  lading  may  or  may  not  be  made  "subject  to  aU  of  the  provisions  of  the  charter- 
party."  Such  a  clause  would  bind  the  consignee  receiving  the  goods  under  the  bill  of 
lading  to  pay  the  charter  rates  of  demurrage.  The  indorsee  and  purchaser  of  the  goods 
has,  however,  the  right  to  rely  on  the  bill  of  lading  as  the  contract  between  him  and 
the  ship,  and  as  the  only  contract,  where  the  bill  of  lading  makes  no  reference  to  any 
charter  and  the  indorsee  has  no  notice  of  it.  "Justice  requires  that  the  master  of  the 
ship,  when  he  signs  bills  of  lading  presented  by  the  charterer,  making  the  goods 
deliverable  to  order,  should  insert  either  the  charter  rates  of  demurrage,  or  some 
clause  adopting  the  charter's  provisions,  if  he  would  enforce  agaiast  bona  fide  indor- 
sees, the  rates  contracted  by  the  charter"!).  It  is  well  settled  that  where  a  ship- 
o^\Tler  who  has  chartered  out  the  hold  of  his  ship  retains  control  of  navigation,  and 
bills  of  lading  containing  the  contract  of  affreightment  are  issued  by  the  master  to 
shippers,  who  have  no  notice  of  a  charter  party,  such  bills  of  lading  are  binding  on 
the  owner,  notwithstanding  provisions  in  the  charter  party  inconsistent  therewith. 
Moreover,  according  to  the  weight  of  authority  the  bills  of  lading  would  govern, 
whether  the  shippers  had  notice  of  the  charter  party  or  not.  In  Carver's  Carriage  by 
Sea  —  a  leading  authority  on  this  subject  —  it  is  said:  "The  shipowTier  is  generaDy 
bound  by  the  bill  of  lading  contracts  wliich  the  master  has  made,  and  he  cannot,  as 
against  strangers  to  the  charter,  who  have  shipped  goods,  or  have  become  consignees 
or  indorsees  of  bills  of  lading  for  value,  set  up  rights  under  the  charter  jjarty  which 
are  inconsistent  with  the  terms  of  those  biUs  of  lading,  although  notice  of  the  existence 
of  the  charter  party  be  given  by  the  bilk  of  lading  themselves" 2).  But  where  the  bill 
of  lading  expressly  incorporates  the  terms  of  the  charter  party  and  provides  for  the 
payment  of  freight  and  "all  other  conditions  as  per  charter-party",  this  provision 
imposes  upon  the  consignee  something  more  than  charter-freight,  and  includes  the 
obligations  of  the  charter  party  respecting  the  rate  of  deUvery  and  the  payment  of 
the  demurrage  specified*). 

XIV,  BOTTOMRY  AND  RESPONDENTIA.  —  A.  Definitions.  —  Bottonu^y  is 
a  contract  by  which  a  ship  or  its  freightage  is  hypothecated  as  security  for  the  repay- 
ment of  a  loan  to  supply  the  necessities  of  the  ship*).  The  bond  may  be  enforced  in 
case  of  the  ship's  safe  arrival  at  the  port  of  destination,  but  becomes  absolutely  void 
and  of  no  effect  in  case  of  her  loss  before  arrival*). 

B.  Authority  of  Master.  —  The  owner  of  a  ship  may  hypothecate  her  or  her 
freightage  upon  bottomry  at  any  time,  but  in  a  foreign  port  the  master  of  a  vessel 
may  hj'pothecate  her  upon  bottomry  only  when  a  loan  is  necessary  for  the  purpose 
of  procuring  repairs  or  supphes  which  are  needed  to  accomphsh  the  voyage^).  His 
imphed  authoiity  arises  when  he  camiot  otherwise  relieve  the  necessities  of  the  ship, 
and  is  unable  to  communicate  with  the  owner  or  obtain  funds  upon  his  personal 
credit').  The  lender  upon  a  contract  of  bottomry  made  by  the  master  of  a  ship  may 
enforce  the  contract,  though  the  circumstances  necessary  to  authorize  the  master 
did  not  exist,  if  he  had  reasonable  grounds  to  believe,  and  did  in  good  faith  believe, 
in  the  circumstances  of  urgent  necessity  for  the  loan*). 

C.  Nature  and  Priority  of  Liens.  —  A  bottomry  hen  is  independent  of  possession, 
and  is  lost  by  omission  to  enforce  it  within  a  reasonable  time^). 

D.  Respondentia.  —  A  respondentia  bond  is  a  contract  by  which  a  ship's  cargo, 
or  some  part  of  it,  is  hypothecated  as  security  for  a  loan,  the  repayment  of  which 
is  dependent  on  maritime  risks.  It  requires  a  more  urgent  necessity  to  autliorize 
the  master  to  hypothecate  the  cargo  than  to  borrow  on  security  of  the  shipi").  In 
general  the  law  as  to  these  loans  and  liens  is  tlie  same. 

E.  Liens  for  Supplies,  Repairs,  and  other  Necessaries.  —  For  supplies  furnished 
a  foreign  vessel  on  the  order  of  the  master  in  the  absence  of  the  owner  the  general  ad- 

1)  The  Pletro  G.,   (1889)   39  Fed.   366.   —  that  allowed  on  other  loans  may  be  exacted. 

«)   Robinson   v.    Hoist,    (1895)   96   Ga.    19,    23  Cal.  Civ.  Code,  sec.  3022;  in  the  case  of  partial 

S.  E.  76;  see  O'Connell  v.  One  Thousand  and  loss    the   lender   upon   bottomry    can    recover 

Two  Bales,  (1896)   75  Fed.   410.  —  ^)  Burrell  only   to   the   extent   of   the   net   value   to   the 

V.   Grossman,   (1894)   65   Fed.    104.   —  *)  The  owner    of    the    part    saved.     Cal.    Civ.    Code, 

case  of  O'Brien  v.  Miller,  (1897)  168  U.  S.  287,  sec.  3025.  —  <^)  Cal.  Civ.  Code,  sec.  3019.  — 

contains  aform  of  bottomry  bond  printed  infuU.  ")   Cal.    Civ.    Code,   sec.    3020.    —  »)   Cal   Civ. 

6)_xheGrapeshot,(1869i9Wall.  129;Cal.Civ.  Code,  sec.  3023.  —  9)  Cal.  Civ.  Code,  sec.  3027. 

Code,  sec.  3017;  a  rate  of  interest  higher  than  —  l")  The  Julia  Blake,  (1883)  107  V.  S.  418. 
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miralty  law  confers  a  lieni).  For  supplies  or  other  necessaries  furnished  a  domestic 
vessel  there  is  no  implied  lien  although  a  lien  is  generally  given  by  local  statutes^). 
But  wliile  a  State  statute  may  create  a  maritime  lien,  it  cannot  confer  jurisdiction 
upon  the  State  courts  to  enforce  it  hy  a  proceeding  in  rem  directly  against  the 
vessel').  The  better  opinion  is  that  in  the  case  of  domestic  vessels  also  the  presump- 
tion is  against  a  lien  if  the  supplies  are  ordered  by  the  owner  or  by  the  master  when 
the  owner  is  in  port*). 

F.  Priority  of  Liens.  —  Of  t\\o  or  more  bottomry  hens  on  the  same  ship,  the 
later  in  date  has  preference,  if  created  out  of  necessity,  the  theory  being  that  the  last 
is  for  the  benefit  of  the  preceding  ones  and  contributes  to  saving  the  ship*). 

A  bottomry  lien,  if  created  out  of  real  or  apparent  necessity,  in  good  faith,  is 
preferred  to  every  other  lien  or  claim  upon  the  ship,  save  only  a  lien  for  seamen's 
wages,  a  subsequent  hen  of  material  men  for  supplies  or  repairs  mdispen.sable  to  the 
safety  of  the  ship,  and  a  subsequent  hen  for  salvage*). 

i)St.  JagodeCuba,  (1824)  9  Wheat.  416;  (1875)   21   Wall.   558.   —  3)  The  Glide,   (1897) 

The  Chusan,    (1843)  Fed.   Ca.ses  No.   2717.   —  167  U.  S.  606.  —  *)  See  The  Kate,  (1896)  164 

*)  Hughes  on  Admiralty,    p.  98;  The  General  U.  S.  458.  —  ^)  Cal.  Civ.  Code.  seo.  3029.  — 

Smith,  (1819)  4  Wheat.  443;  The  Lottawanna,  «)  Cal.  Civ.  Code,  sec.  3023. 
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I.  SCOPE  OF  ARTICLE.  —  "Banks  and  Banking"  is  the  title  under  which  will 
be  briefly  stated  the  leading  rules  and  principles  of  the  common  law,  the  law  merchant, 
and  the  Federal  and  State  statutes,  %\liich  govern  in  the  transaction  of  the  business 
of  commercial  banking  in  the  United  States. 

II.  DEFINITIONS.  —  A.  Commercial  Banking.  —  Commercial  banking  is  a 
business  that  may  in  the  light  of  history  i)  and  present  practice  be  described  as  the 
business  (I)  of  receiving  upon  general  deposit  the  money  of  others  to  form  a  fund  for 
(a)  the  purpose  of  making  temporary  loans  and  discounts,  and  for  (b)  the  purpose 
of  dealing  in  negotiable  instruments,  coin,  bullion,  and  credits,  or  (c)  for  either  of 
those  purposes ;  or  (2)  of  issuing  bank  notes,  i.  e.,  negotiable  promissory  notes  payable 
on  demand  to  bearer  intended  to  circulate  as  money.  In  addition  to  these  disting- 
uishing activities  of  the  business  of  commercial  banking  there  are  several  other  acti- 
vities which,  though  not  in  themselves  peculiar  to  banking,  are  usually  carried  on  by 
bankers,  viz.,  the  receiving  of  special  dej)osits  and  the  collecting  of  negotiable  paper^). 

B.  Banker.  —  A  banker  (or  "bank")  is  a  person,  natural  or  artificial,  who  is  enga- 
ged in  the  business  of  banking^). 

C.  Bank.  —  A  bank  is  the  apartment  or  office  where  the  business  of  banking 
is  transacted*). 

D.  Savings  Banks  and  Trust  Companies.  —  The  business  of  a  sa\angs  bank  or 
trust  company  does  not  normally  include  either  of  the  characteristic  activities  of 
the  commercial  bank.  In  the  first  place,  although  the  business  of  such  institutions 
is  to  accumulate  a  fund  by  receiving  the  money  of  others  on  deposit,  the  fund  so 
accumulated  is  not  used  for  the  making  of  temporary  loans  and  discounts,  or  for 
deaUng  in  negotiable  paper,  coin,  bullion,  or  credits,  but  is  used  for  making  loans 
upon  and  deaUng  in  real  property  and  mortgages  thereon  and  stocks,  bonds,  and 
government  securities  designated  by  law.  In  the  second  place,  they  do  not  issue  bank 
notes  intended  to  circulate  as  money S). 

1}  "Strictly    speaking,  the    term    'bank'  sec.  2;   Hamilton   Bank  v.   Trust   Co.,   (1902) 

implies  a  place  for  the  deposit  of  money,  as  92    N.  W.    189,    190;    Auten    v.    U.  S.    Bank, 

that  is  the  most  obvious  purpose  of  such  an  (1899)  174  U.  S.   125;  State  v.  Comptoir  Nat. 

institution.    Originally,  the  business  of  banking  D'Escompte   de   Paris,    (1899),   26   So.  91,   96. 

consisted  only   in  receiving  deposits,   such  as  —  ^)   Uniform   Negotiable   Instruments   Law, 

bullion,  plate,  and  the  like,  for  safe  keeping  Cons.   Laws  of  New  York,   1909,  c.  38,  sec.  I. 

until  the  depositor  should  see  fit  to  draw  it  —  ■»)  Wells  v.  Ry.  Co.,  (1884)  23  Fed.  469,  471; 

out  for  use;  but  the  business,  in  the  progress  Kominger  v.  Keyes,  (1881)  73  Ind.  375,  377; 

of  events,  was  extended,  and  bankers  assumed  Reed  v.  People,  (1888)  125  111.  592,  596;  Wes- 

to  discount  bills  and  notes,  and  to  loan  money  tern  Investment  Co.  v.  Murray,  (1899)  56  Pac. 

upon  mortgage,  pawn,  or  other  security,  and,  728,    731.    —   ^)    Savings   banks;    "A   savings 

at  a  still  later  period,  to  issue  notes  of  their  bank  in  this  Commonwealth  is  an  institution 

own,  inteniled   as   a  circulating  currency  and  formed  for  the  purpose  of  receiving  deposits 

a   medium   of  exchange   instead   of   gold   and  of   money   for   the    benefit   of   the   depositors 

silver.     Modem    bankers    frequently    exercise  investing   the   same,   accumulating   the   profit 

any  two  or  even  all  three  of  those  fimctions;  or    interest    thereof,    paying    such    profit    or 

but  it  is  still  true  that  an  institution  prohibited  interest    to    the    depositor,    or    retaining    the 

from  exercising  any  more  than  one  of  those  same  for  his  greater  security,  and  fiu-ther  of 

functions  is  a  bank  in  the  strictest  commercial  returning  the  deposit  itself.     The  regulations 

sense."     Oulton   v.    Savings   Inst.,    (1872)    17  as  to  the  payments  of  interest  and  return  of 

Wall.    (U.  S.)    118.     See   also   Weston   Invest-  deposit  are  prescribed  partly  by  statute  and 

ment  Co.  v.  Murray,  (1899)  56  Pac.  728,  731.  partly  by  the   institution  itself.     There   is  no 

—  2)  Morse,  Banks  and  Banking,  (4th  ed.  1903),  capital  stock,  and  there  are  no  stocklioldera 
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If,  however,  a  "trust  company"  does  discount  negotiable  paper  and  deal  in 
exchange,  it  is  carrjdng  on  the  business  of  commercial  banking  and  is,  therefore, 
a  commercial  bank^).  So  also  any  coi-poration,  such  as  one  engaged  primarily  in 
the  business  of  operating  a  railroad,  a  mine,  or  of  insurance,  may  be  authorized  to 
engage  in  the  Ijusincss  of  commercial  banking"). 

III.  PERSONS  WHO  MAY  BE  BANKERS:  CLASSIFICATION  OF  BANKS. 
—  A.  Who  may  be  Bankers.  —  Any  natural  person,  partnership,  or  coqioration 
chartered  with  banking  powers,  is  legally  qualified  to  engage  in  the  business  of 
commercial  banking  except  the  issuing  of  bank  notes  to  circulate  as  money*).  It 
is,  however,  within  the  police  power  of  the  legislature  to  prohibit  the  car- 
rying on  of  the  banking  business  by  a  natural  person  or  partnership'*).  Of  course 
since  the  exercise  of  corporate  powers  is  itself  a  franchise,  the  legislature  may  refuse 
to  charter  corporations  with  banking  powers;  or  if  it  does  gi-ant  a  charter,  may 
restrict  as  it  will  the  business  to  be  transacted  by  the  corporation.  The  legislature 
unquestionably  may  withhold  from  any  person,  natural  or  artificial,  the  right  to 
issue  bank  notes  to  circulate  as  money,  for  such  a  right  is  a  francliise  existing  in 
hands  of  a  subject  only  by  the  grant  of  the  sovereign"). 

B.  Private  Bankers;  National  Banks;  State  Banks.  —  Persons  engaged  in  the 
business  of  commercial  banking  arc  cla.ssified  with  reference  to  the  mode  of  their 
organization  as  private  bankers,  i.  e.,  natural  persons  not  acting  under  a  charter 
of  incorporation;  national  banks,  i.  e.,  corporations  organized  under  the  National 
Bank  Act  of  the  United  States;  state  banks,  i.  e.,  corporations  organized  under  the 
laws  of  one  of  the  States. 


who  are  entitled  to  receive  profits  from  the 
business.  All  these  belong  to  the  depositors, 
and  nothing  is  deducted  thereforra  except 
the  necos.sary  expenses  of  transacting  the 
business.  Its  affairs  are  administered  by  a 
board  of  trustees,  the  seciu-ities  in  which  the 
deposits  shall  be  invested  are  prescribed  by 
Jaw,  and  returns  are  made  to  commissioners 
of  savings  banks,  who  may  examine  the  in- 
stitution at  any  time,  so  that  the  conduct 
of  its  affairs  may  be  constantly  under  public 
supervision.  Although  termed  a  bank,  it  has 
few  characteristics  of  a  commercial  bank  of 
discount  and  deposit,  a  large  part  of  whose 
business  consists  in  dealing  in  exchange  and 
negotiable  paper  for  the  benefit  of  its  stock- 
holders, and  to  which,  when  done  by  its  proper 
officers,  the  rules  of  such  dealing  are  applicable. 
It  affords  a  convenient  mode  of  taking  care 
of  sums  individually  small,  (as  only  deposits 
to  a  limited  amount  are  permitted),  but  often 
large  in  the  aggregate,  and  its  purpose  is  a 
public  advantage  without  any  interest  in  the 
members  of  the  corporation."  Commonwealth 
v.  Reading  Savings  Bank,  (1882)  133  Mass. 
16,  19;  "Savings  banks  are  banks  established 
for  the  receipt  of  small  sums  deposited  by  the 
poorer  class  of  persons  for  accumulation  and 
interest.  Banks,  in  a  commercial  sense,  are 
of  three  kinds:  First,  of  deposit;  second,  of 
discount;  and,  third,  of  circulation.  All  or 
any  two  of  those  functions  may  be  and  fre- 
quently are  exercised  by  the  same  association, 
but  savings  banks  are  usually  banks  of  the 
first  class,  without  authority  to  make  discounts 
or  issue  a  circulating  medium.  7  Words  and 
Phrases,  p.  6338,  paraphrtising  Bank  for 
Savings  v.  CoUector,  (1865)  70  U.  S.  495,  513. 
Trust  companies:  "Trust  companies,  however, 
in  New  York,  according  to  the  powers  con- 
ferred upon  them  by  their  charters  and  habi- 
tually exercised,  are  not  in  any  proper  sense 
of  the  word  banking  institutions.    They  have 


the  following  powers:  To  receive  moneys  in 
trust  and  to  accumulate  the  same  at  an  agreed 
rate  of  interest;  to  accept  and  execute  all 
trusts  of  every  description  committed  to  them 
by  any  person  or  corporation  or  by  any  court 
of  record ;  to  receive  the  title  to  real  or  personal 
estate  on  trusts  created  in  accordance  with 
the  laws  of  the  state  and  to  execute  such 
trusts;  to  act  as  agent  for  corporations  in 
reference  to  issuing,  registering,  and  trans- 
ferring certificates  of  stock  and  bonds,  and 
other  evidences  of  debt;  to  accept  and  execute 
trusts  for  married  women  in  respect  to  their 
separate  property;  and  to  act  as  guardian  for 
the  estates  of  infants.  It  is  required  that  their 
capital  shall  be  invested  in  bonds  and  mort- 
gages on  unincumbered  real  estate  in  the 
State  of  New  York  worth  double  the  amount 
loaned  thereon,  or  in  stocks  of  the  United 
States  or  of  the  State  of  New  York,  or  of  the 
incorporated  cities  of  that  Stat«.  It  is  evident, 
from  this  enumeration  of  powers,  that  trust 
companies  are  not  banks  in  the  commercial 
sense  of  that  word,  and  do  not  perform  the 
functions  of  banks  in  carrying  on  the  exchanges 
of  commerce."  Mercantile  Bank  v.  New  York, 
(1886)  121  U.  S.  138,  159.  See  also.  Venner 
v.  Trust  Co.,  (1900)  66  N.  Y.  Supp.  773,  775; 
Jenkins   v.    Neff,    (1900)    163   N.  Y.    320. 

1)  BoUes,  Banks  and  Banking,  p.  6,  sec.  7. 

—  2)  Kiggins  V.  Munday,  (1898)  19  Wash.  233. 

—  3)  Augusta  Bank  v.  Earle,  (1839)  13  Pet. 
(U.  S.)  519;  People  v.  Utica  Insurance  Co., 
(1818)  15  Johns.  (N.  Y.)  358;  State  v.  Scougal, 
(1892)  3  S.  D.  55.  —  *)  Blaker  v.  Hood,  (1894) 
53  Kas.  499;  Cummings  v.  Spaunhorst,  (1877) 
5  Mo.  App.  21;  People  v.  Utica  Insurance  Co., 
supra;  State  v.  Woodmansee,  (1890)  1  N.  D. 
246;  Noble  Bank  v.  Haskell.  (1910)  31  Sup. 
Ct.  Rep.  186;  Shallenberger  v.  First  Bank. 
(1910)  31  Sup.  Ct.  Rep.  189;  Engel  v.O'Malley, 
(1910)  31  Sup.  Ct.  Rep.  190.  Contra,  State  v. 
Scougal,  supra.  —  ^)  State  v.  Scougal,  supra. 
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IV.  GOVERNMENTAL  REGULATION  AND  CONTROL  OF  COMMERCIAL 
BANKING.  —  A.  Power  to  Regulate.  —  1.  FEDERAL  GOVERNMENT.  —  The 
Federal  government  has  no  power  to  regulate  the  business  of  banking  by  a  private 
banker  or  a  State  bank,  except  that  it  may  under  the  constitution  of  the  United 
States  restrict  the  issue  of  bank  notes i).  Over  the  conduct  of  the  business  of  banking 
by  national  banks  the  Federal  government  has  complete  and  exclusive  control^). 

2.  STATE  GOVERNMENTS.  —  A  State  has  no  power  to  regulate  the  trans- 
action of  the  business  of  banking  by  a  national  bank^);  but  a  State  not  only  has 
complete  and  exclusive  power  to  regulate  private  banking  within  its  jurisdiction, 
and  its  own  State  banks,  but  may  exclude  the  State  banks  of  another  State  from  the 
transaction  w  ithin  its  territory  of  all  business  except  interstate  and  foreign  business*). 
Since  it  may  exclude,  a  State  may,  generally  speaking,  admit  subject  to  such 
restrictions  and  regulations  as  it  will,  the  State  banks  of  another  State^). 

B.  Governmental  Regulations.  —  Governmental  regulation  and  control  of  the 
banking  business  may  be  either  direct,  viz.,  statutes  regulating  banking  generally 
by  whomever  carried  on;  or  indirect,  viz.,  statutes  providing  for  the  organization 
of  banking  corporations  and  for  the  powers,  duties,  and  management  of  banks 
organized  under  them. 

1.  FEDERAL  REGULATIONS.  —  The  regulation  by  the  Federal  govern- 
ment of  national  banks  is  of  the  latter  character.  Private  banking  is  not  authorized 
or  permitted  under  the  Federal  law.  The  national  banking  statutes  provide  the  mode 
of  organization,  fix  the  Uabihties  and  duties  of  stockholders  and  directors,  estab- 
lish a  system  of  supervision  by  special  examination  and  reports,  determine  the  re- 
serve, regulate  the  making  of  loans  and  discounts,  and  authorize  the  issue  of  bank 
notes.    A  compilation  of  these  statutes  is  printed  below. 

2.  STATE  REGULATIONS.  —  The  regulation  by  the  several  States  of  bank- 
ing is  for  the  most  part  confined  to  the  regulation  of  State  banking  corporations, 
although  it  is  not  always  clear  whether  some  of  their  provisions  are  not  also  appUc- 
able  to  private  bankers.  However,  it  is  the  tendency  to  extend  to  private  bankers 
the  same  or  similar  regulations  as  those  governing  State  banks.  Thus  although 
Ilhnois  does  not  regulate  private  banking^),  and  Louisiana,  notwithstanding  an 
express  statutory  recognition  of  private  bankers^),  apparently  does  not  subject 
them  to  the  same  restrictions  as  State  banking  corporations,  Pennsylvajaia  does 
subject  private  bankers  to  the  same  supervision  as  State  banks*),  and  in  New  York 
and  Cahfomia  private  bankers  holding  themselves  out  as  such  are  for  the  most  part 
subject  to  the  same  regulations  as  State  banks^).  And  in  Massachusetts,  although 
natural  persons  are  not  prohibited  from  transacting  the  business  of  banking,  no  such 
person  is  permitted  to  hold  himself  out  as  a  banker,  by  the  use  of  the  words  "bank" 
or  "banking,"  as  descriptive  of  liis  businessi*^). 

1)  Veazie  Bank  v.  Ferino,  (1869)  8  Wall.  72  Pa.  209;  Allen  v.  Carter,  (1888)  119  Pa. 
(U.  S.)533.  —  2)SeeIV.A,  (2).note3.  —  3)Far-  192;  Commonwealth  v.  Ketner,  (1880)  92  Pa. 
mere' &  Mech.  Nat.  Bank  V.  Bearing,  (1875)  91  372.  —  •*)  Paul  v.  Virginia.  (1868)  8  Wall. 
U.S.  29,  34;  M'Cullough  v.  State,  (1819)  4  (U.  S.)  168.  The  buying  and  selling  of  foreign 
Wheat.  (U.  S.)  316;  Brown  v.  State,  (1827)  12  bUls  is  not  interstate  or  foreign  business. 
^^'heat.(U.  S.)419;  Westonv.  CityofCharle.ston,  Nathan  v.  Louisiana,  (1850)  8  How.  (U.  S.)  73. 
(1829)  2Pet.  (U.S.)449. 466;  Dobbins  v.  ErieCo..  —  *)  Paul  v.  Virginia,  supra;  Blake  v.  McClung, 
(1842)  16Pet.  (U.  S.)435;  Bank  of  Commerce  v.  (1898)  172  U.  S.  239,  s.  c.  176  U.  S.  64;  Orient 
NewYorkCitv.(1862)2Black(L'.S.)620;Bank  Insurance  Co.  v.  Daggs,  (1898)  172  U.  S.  557; 
Tax  Case,  (1864)2  Wall.  (U.  S.)  200;  Welles  V.  Waters-Pierce  Oil  Co.  v.  Texas.  (1899)  177 
Graves,  (1890)  41  Fed.  459;  May  v.  Buchanan  U.  S.  28;  Sully  v.  The  American  Bank,  (1899) 
Co.,  (1886)  29  Fed.  469;  Wiley  v.  Starbuck,  178  U.S.  289;  W.  U.  Tel.  Co.  v.  Kansas. 
(1873)  44  Ind.  298;  State  v.  Menke,  (1895)  56  (1909)  216  U.  S.  1;  Pullman  Co.  v.  Kansas, 
Kas.  77;  First  Nat.  Bank  v.  Commonwealth,  (1909)  216  U.  S.  56.  —  ")  Welldon,  Digest 
(1896)  33  S.  W.  (Ky.)  1105;  First  Nat.  Bank  State  Banking  Statutes,  (Report  of  National 
V.  Childs,  (1882)  133  Mass.  248;  Central  Nat.  Monetary  Commission,  Senate  Doc.  No.  353, 
Bank  v.  Pratt.  (1874)  115  Mass.  539;  Davis  v.  61st  Cong.,  Second  Sess.),  pp.  146—152.  — 
Randall  (1874)  115  Mass.  547;  Commonwealth  ')  Laws  of  Louisiana,  1902,  No.  179,  sec.  1.  — 
V.  Felton,  (1869)  101  Mass.  204;  People  v.  8)  Laws  of  Pennsylvania,  1907.  p.  461.  — 
Fonda,  (1886)  62  Mich.  401;  State  v.  Haight,  »)  Cons.  Laws  of  New  York,  c.  2;  Laws  of  Cali- 
(1866)  31  N.  J.  L.  399;  Doty  v.  First  Nat.  fomia.  1909,  c.  76;  Welldon,  Digest  State  Bank- 
Bank,  (1892)  3  N.  Dak.  9;  First  Nat.  Bank  v.  ing  Statutes,  (Report  of  National  Monetary 
Garlinghouse,  (1872)  22  Ohio  St.  492;  City  Commission,  Senate  Doc.  No.  353,  61st  Cong., 
of  Pittsburgh  v.  First  Nat.  Bank,  (1867)  55  Second  Sess.),  pp.  457,  461.  —  i")  Laws  of 
Pa.  45;  Brown  v.  Second  Nat.  Bank.  (1872)  Massachusetts,   1909,  c.  491,  sec.  4. 
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The  statutes  of  the  several  States  regulating  the  liusiness  of  banking  by  State 
banks  differ  so  materially  that  it  is  impossible  to  summarize  them.  All  that  can  be 
done  is  to  give  some  idea  of  their  scope  and  content.  With  respect  to  organization, 
the  number  and  qualifications  of  incorporators  and  directors  are  usually  prescribed, 
the  minimum  capital  stock  —  varying  from  .S  10,000  to  S  400,000  —  and  the  amount 
which  must  be  paid  in  before  the  beginning  of  business,  is  determined.  Twenty- 
seven  states,  including  New  York,  Illinois,  Pennsylvania,  and  Texas,  impose  a 
liabihty  upon  each  stockliolder  for  the  obligations  of  the  bank  equal  to  the  par  value 
of  the  shares  held  by  him.  AH  States  provide  a  moie  or  less  adequate  system  of  super- 
vision by  examination  and  reports,  administered  either  by  a  special  bank  super- 
visor or  by  a  general  State  officer,  e.  g.,  the  State  treasurer,  auditor,  or  comptroller. 
A  minimum  reserve  —  varying  from  10%  to  25%  of  all  deposits  • —  is  generally 
required.  Loans  upon,  or  purchases  of,  the  bank's  own  stock  are  prohibited  in  most 
States.  The  owning  of  real  property,  except  for  a  banking  house,  is  almost  uniformly 
proliibited,  although  the  making  of  loans  upon  the  security  of  mortgages  on  real 
property  is,  with  restrictions,  usually  allowed.  Five  States  have  estabhshed  a  system 
for  the  guarantee  of  deposits.  In  Texas,  Nebraska,  and  Oklahoma  the  system  is 
compulsorv;  in  Kansas  and  South  Dakota,  voluntary')- 

V.  THE  BUSINESS  OF  COMMERCIAL  BANKING.  —  A.  Deposits.  —  The 
accumulation  of  a  fund  by  the  receipt  of  deposits  of  money  has  been  noted  as  one 
of  the  characteristic  activities  of  commercial  banking;  and  the  receiving  of  special 
deposits,  is  one  of  the  usual  incidental  activities  of  a  commercial  bank. 

1.  GENERAL  AND  SPECIAL  DEPOSITS  DISTINGUISHED.  —  Deposits 
are  usually  classified  as  general  and  special.  A  general  deposit  is  the  payment  of 
money,  or  the  transfer  of  negotiable  paper,  to  a  bank  in  exchange  for  the  bank's 
promise  to  pay  on  demand  a  sum  or  sums  of  money  equal  to  the  amount  or  face 
value  of  the  paper  deposited,  either  with  or  without  interest,  to  the  depositor,  or 
to  the  holder  of  the  depositor's  checks.  Disregarding  the  obUgation  of  the  bank 
to  honor  checks,  such  a  deposit  creates  the  relation  of  debtor  and  creditor  between 
the  bank  and  the  depositor^).  A  special  deposit  is  the  delivery  of  money  or  property 
to  a  bank  in  exchange  for  the  bank's  promise  either  to  keep  the  money  or  property 
safely  for  the  depositor,  and  to  return  it  to  him  in  specie,  or  to  apply  specifically 
the  money  or  property  so  deposited  to  the  use  designated  by  the  depositor.  Such  a 

1)    See   Welldon,    Digest    State   Banking  Barker,  (1865)   17  La.  Ann.   261;  Matthews  v. 

Statutes,  (Report  of  National  Monetary  Com-  Their  CreJitore,  (1855)  10  La.  Ann.  344;  Hardy 

mission.  Senate  Doc.  No.  353,  61st  Cong.,  Se-  v.  Chesapeake  Bank,  (1879)  51  Md.  562;  Taft 

cond  Sess.),  especially  at  p.  41.   The  statutes  of  v.  Quinsigamond  Nat.  Bank,  (1899)  172  Mass. 

Kansas,  Nebraska,  and  Oklahoma,  providing  a  363;  Freeman's  Nat.   Bank  v.   National  Tube 

system  for  the  guarantee  of  bank  deposits,  have  Works   Co.,   (1890)    151    Mass.    413;   Manufac- 

been   passed   upon   by   the  Supreme  Court  of  turers'  Nat.  Bank  v.  Continental  Bank,  (1889) 

the  United  states,  and  declared  constitutional.  148    Mass.    553;    Carr    v.    National    Security 

Assaria  Bank   v.   Dolley,    (1910)    31    Sup.   Ct.  Bank,   (1871)    107   Mass.   45;   Pacific   Bank  v. 

Rep.   189;  Shallenberger  v.  First  Bank,  (1910)  Mitchell,  (1845)  9  Mete.  (Mass.)  297:  Neely  v. 

31  Sup.  Ct.  Rep.   189;  Noble  Bank  v.  Haskell,  Rood,    (1884)   54   Mich.    134;    St.    Paul   Third 

(1910)  31  Sup.  Ct.  Rep.   186.  —  2)  Commercial  Nat.    Bank   v.    Stillwater   Gas   Co.,   (1886)   36 

Nat.  Bank  v.  Armstrong,  (1892)  148  U.  S.  .50;  Minn.    75;    Kjiecht    v.    U.  S.     Savings    Inst.. 

National  Bank  of  Republic  v.  Millard,  (1869)  (1876)  2  Mo.   App.   563;  Aetna  Nat.   Bank  v. 

10    Wall.    (U.S.)    152;    Thompson    v.    Riggs,  New    York    City    Fourth    Nat.    Bank,    (1871) 

(1866)  5  Wall.  (U.  S.)  663;  Chicago  Mar.  Bank  46   N.  Y.    82;    Marsh   v.    Oneida   Cent.    Bank, 

V.  Fulton  County  Bank,  (1864)  2  Wall.  (U.  S.)  (1861)  34  Barb.  (N.  Y.)  298;  Gordon  v.  Rasines, 

252;  Kentucky  Bank  v.  Wister,  (1829)  2  Pet.  (1893)  5  Misc.   (N.  Y.)  192;  Commercial  Bank 

(U.S.)    318;    Richmond    First    Nat.    Bank    v.  v.     Hughes,     (1837)     17    Wend.     (N.  Y.)     94; 

Wilmington,  etc.,  R.  Co.,  (1896)  77  Fed.  401;  Commercial  Nat.   Bank  v.   Davis,   (1894)    115 

Balbach  V.  Frelinghuysen,  (1883)  15  Fed.  675;  N.  C.     226;    Richmond    First    Nat.    Bank    v. 

In   re   Madison    Bank,    (1874)    5   Biss.    (U.  S.)  Davis,  (1894)   114  N.  C.  343;  Boyden  v.  Cape 

515;    Bank    of    Commerce    v.    RusseU,    (1873)  Fear  Bank,  (1871)  65  N.  C.  13;  National  Bank 

2  Dill.  (U.  S.)  215;  Wray  v.  Tuskegee  Ins.  Co.,  of  Commerce  v.  Johnson,  (1896)  6  N.  D    180; 

(1859)  34  Ala.  58;  Himstedt  v.  German  Bank,  Marysville      Bank      v.      Windisch-Muhlhauser 

(1885)  46  Ark.   537;  Corbit  v.   Smyrna  Bank,  Brewing  Co.,   (1893)   50  Ohio   St.    151;   North 

(1837)    2   Harr.    (Del.)    235;    Collins   v.    State,  Liberties    Bank   v.    Jones,    (1862)   42   Pa.    St. 

(1894)  33  Fla.  429;  Union  Nat.  Bank  v.  Citi-  536;    Dabney   v.    State   Bank,    (1871)   3    S.  C. 

zens    Bank,    (1899)    153    Ind.    44;    McLain   v.  124;  Baker  v.   Kennedy,   (1880)  53  Tex.   200; 

Wallace,  (1885)  103  Ind.  562;  Coffin  v.  Ander-  Robinson  v.  Gardiner,  (1868)  18  Gratt.  (Va.) 

son,  (1837)  4  Blackf.  (Ind.)  395;  Re  Louisiana  509 ;  Hallam  v.  Tillinghast,  ( 1 898)  19  Wash.  20. 
Bank,    (1888)   40   La.    Ann.    514;    Schmidt   v. 
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deposit  results,  depending  upon  whether  the  title  to  the  money  or  property  deposited 
passes  to  the  bank,  in  a  bailment  or  a  trust^). 

The  importance  of  the  distinction  between  general  and  special  deposits  is  mani- 
fest. In  the  case  of  the  general  deposit  the  obligation  of  the  bank  to  pay,  like  other 
common  law  debts,  may  be  extinguished  only  by  performance,  release,  or  accord 
and  satisfaction.  But  the  obligation  of  the  bank,  arising  from  a  special  deposit, 
to  keep  safely  and  to  return  or  apply,  is  satisfied,  as  in  other  cases  of  bailments  or 
of  trusts,  by  the  exercise  of  due  care  and  good  faith  on  the  part  of  the  bank  in  keep- 
ing and  appljdng  the  res-). 

Whether  a  deposit  is  general  or  special  depends,  of  course,  upon  the  contract, 
express  or  impUed  in  fact,  between  the  bank  and  the  depositor;  but  presumptively 
a  deposit  of  money  is  deemed  general^). 

2.  SPECIAL  DEPOSITS.  —  a)  Nature  and  Extent  of  Banker's  Obligation  to 
Depositor.  —  Since  a  special  deposit  results  in  either  a  bailment  or  a  trust,  the  prop- 
erty or  money  so  deposited  does  not  become  part  of  the  assets  of  the  bank.  In  the 
event  of  insolvency  special  deposits  are  not  apphcable  to  the  payment  of  the  Uabilities 
of  the  bank*),  and  if  not  apphed  in  accordance  with  the  terms  of  the  trust  or  bail- 
ment, must  be  returned  to  the  depositor^).  The  authority  of  the  bank  under  a 
special  deposit  may  be  terminated  by  the  bailee  or  cestui  que  trust  at  any  time 
before  its  exercise*). 

Any  apphcation  of  the  deposited  property  in  violation  of  the  bailment  contract 
or  trust,  even  in  satisfaction  of,  or  as  collateral  to,  a  debt  due  the  bank  from  the 
depositor,  is  a  conversion  or  breach  of  trust'').  In  the  event  of  a  conversion  or  mis- 
appropriation of  the  special  deposit,  the  depositor  may  reclaim  the  property  from 
whomsover  has  received  it,  unless  it  is  money  or  negotiable  paper,  in  which  case 
he  may  follow  it  until  it  has  passed  into  the  hands  of  an  innocent  purchaser  for 
value;  or,  he  may  compel  the  application  of  the  proceeds  of  the  converted  or  mis- 
appropriated property  so  long  as  they  can  be  specificaDy  pointed  out  and  until 
they  pass  into  the  hands  of  an  innocent  purchaser  for  value s). 

The  degree  of  care  exacted  of  the  bank  in  the  case  of  special  deposits  is  a  matter 
of  some  judicial  confusion.  On  the  one  hand,  it  is  clear  that  the  bank  is  not  an  insurer 
of  the  safety  of  the  special  deposit 9),  unless  it  assumes  an  insurer's  liabihty  by  special 
contracti").  On  the  other,  since  the  bank  is  usually  a  gratuitous  bailee  in  such  cases, 
the  bank  is  generally  said  to  be  Uable  only  for  "gross"  negbgence'i).  A  more  inteUi- 

1)  Mutual  Assn.  v.  Jacobs.  (1892)  141  111.  Pacific  Bank,   (1896)    112  Cal.   598;  Mayer  v. 

261;  Star  Co.  v.  Smith,  (1890)  37  111.  App.  212;  Chattahoochee  Nat.  Bank,  (1874)  51  Ga.  325; 

Ellicott  V.  Barnes,  (1884)  31  Kas.   170;  Harri-  Howard  CoUege  v.   Pace,   (1854)    15   Ga.   486; 

son   V.    Smith,    (1884)    83   Mo.    210;    National  Star  Cutter  Co.  v.   Smith,  (1890)  37  lU.  App. 

Bank  v.  Speight.  (1872)  47  N.  Y.  668;  Pattison  212;   Brockmeyer  v.   Washington  Nat.   Bank, 

V.  National  Bank,  (1880)  80  N.  Y.  82;  People  v.  (1888)  40  Kas.  376;  Sherwood  v.  Milford  State 

City  Bank,  (1884)  96  N.  Y.  32.  —  2)  See  V,  A,  2,  Bank,  (1892)  94  Mich.  78;  Kimmel  v.  Dickson, 

a.  —3)  Commonwealth  Bank  v.  Wister,  (1829)  (1894)  5  S.  D.  221.  —  9)  Isham  v.  Post,  (1894) 

2  Pet.  (U.  S.)  318;  Alston  v.  State,   (1890)  92  38   Am.    St.   Rep.    766;   Ouderkirk   v.    Central 

Ala.  125;  Dawson  v.  Real  Estate  Bank,  (1841)  Bank,  (1890)  119  N.  Y.  263.  —  i")  Hale  v.  Ra- 

5   Ark.    297;   Boettcher   v.    State   Nat.    Bank,  wallie,    (1871)   8   Kas.    136;    Maury   v.    Coyle, 

(1890)   15  Colo.   22;  Ward  v.   Johnson,  (1880)  (1870)   34  Md.  235.  —  H)   Carlisle   First  Nat. 

95  111.   215;   Brahm  v.   Adkins,   (1875)   77   111.  Bank  v.  Graham,  (1879)  100  U.  S.  699 ;  Chatta- 

263;   Keene   v.    Collier,    (1859)    1    Mete.    (Ky.)  hoochee  Nat.   Bank  v.   Schley,   (1877)   58   Ga. 

415;  Ruffin  V.  Orange  County,  (1873)  69  N.  C.  369;    Merchants'    Nat.    Bank    v.    Guilmartin, 

498;   Lilly  v.   Cumberland  County,   (1873)   69  (1892)   88   Ga.    797;   Hale  v.   Rawallie,   (1871) 

N.  C.     300;     Marysville    Bank    v.     Windisch-  8   Kas.    136;    Dunn  v.   Kyle,   (1879)    14   Bush 

Muhlhauser  Brewing  Co.,   (1893)   50  Ohio   St.  (Ky.)    134;   Foster  v.   Essex   Bank,   (1821)    17 

151.  —  •')  Star  Co.  v.  Smith,  (1890)  37  111.  App.  Mass.  479;  Smith  v.  Westfield  First  Nat.  Bank, 

212;  Harrison  v.  Smith,  (1884)  83  Mo.  210.  —  (1868)  99  Mass.   605;  Lyons  First  Nat.   Bank 

6)  Henderson  V.  O'Conor,  (1895)  106  Cal.  385;  v.    Ocean   Nat.    Bank,   (1875)   60   N.  Y.    278; 

Lamb  v.  Morris,    (1888)   118  Ind.   179;   Tyson  Pattison   v.    SjTacuse    Nat.    Bank,    (1880)    80 

v.»,Bank,   (1893)   77  Md.   412;  National  Bank  N.  Y.    82;   Ouderkirk   v.    Central    Nat.    Bank, 

V.  Hubbell,  (1889)  117N.  Y.  384.  —  6)  Scranton  (1890)   119  N.  Y.   263;  Lloyd  v.  West  Branch 

Bank  v.   Higbee,   (1885)   109  Pa.   St.    130.  —  Bank,  (1850)  15  Pa.  St.  172;  Lancaster  County 

')   Bundy  v.   Monticello,   (1882)   84  Ind.    119;  Nat.    Bank  v.    Smith,   (1869)   62   Pa.    St.   4?"; 

U.  S.  Bank  V.  Macalester,  (1848)  9Pa.  St.  475;  Scott    v.    National    Bank,    (1873)    72    Pa.    St. 

German  Bank  v.  Foreman,  (1890)  138  Pa.  St.  471 ;  DeHaven  v.  Kensington  Nat.  Bank,  (1876) 

474. —8)  Masseyv.  Fisher,  (1894)  62  Fed.  958;  81    Pa.    St.    95;    Allentown    First    Nat.    Bank 

Illinois  Trust  Bank  V.  Buffalo,  First  Nat.  Bank,  v.    Rex,    (1879)   89   Pa.    St.    308;   Whitney   v. 

(1883)    21    Blatchf.    (U.S.)    275;    Anderson   v.  Brattleboro  First  Nat.  Bank,  (1882)  55  Vt.  154. 
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gible  and  generally  as  accurate  a  statement  of  the  bank's  responsibility  in  this  regard 
is  that  the  bank  must  use  such  care  as  a  reasonable  prudent  person  would  exercise 
under  the  same  circumstances').  If  the  special  deposit  is  not  a  gratuitous  bail- 
ment, as,  for  example,  in  the  case  of  a  special  deposit  of  securities  as  a  pledge  to  the 
bank,  the  responsibility  of  the  bank  is  uniformly  stated  to  be  to  exercise  the  care 
of  a  reasonably  prudent  man  under  the  circumstances^). 

b)  Kinds  of  Special  Deposits.  —  The  most  common  instances  of  special  deposits 
are:  1.  Deposits  of  negotiable  paper  for  collection;  2.  Deposits  of  securities  or  other 
property  as  collateral  to  loans  made  by  the  bank  to  the  depositor;  3.  Deposit  of 
securities  or  other  property  for  safe  keeping ;  4.  Deposits  of  money  to  be  specifically 
apphed  by  the  bank  in  payment  of  a  maturing  obligation  of  the  depositor  to  a  third 
person;  and  5.  Deposits  of  money  to  be  invested  for  the  depositor. 

1.  DEPOSITS  FOR  COLLECTION.  —  The  receipt  of  negotiable  paper  for 
collection  constitutes  such  an  important  activity  of  the  banking  business  that  such 
deposits  will  be  treated  under  a  separate  heading 3). 

2.  DEPOSITS  OF  COLLATERAL  SECURITY.  —  Deposits  of  securities  or 
other  property  as  collateral  to  loans  made  by  the  bank  to  the  depositor  are  hypo- 
thecations and  are  governed  by  the  rules  applicable  to  pledges  generally.  The  pledge 
must  be  foreclosed  by  action  or  by  a  public  sale  after  notice  to  the  pledgor  unless 
another  method  of  foreclosure,  as,  for  example,  private  sale  without  notice,  is  ex- 
pressly stipulated  for*).  If  the  pledge  is  negotiable  paper,  in  the  absence  of  special 
agreement  it  may  not  be  sold  but  must  be  held  and  collected  by  the  bank  at  its 
maturity^).  Upon  the  satisfaction  of  the  principal  debt,  the  bank  may  not  retain 
the  pledge  as  security  for  another  obligation  of  the  depositor  to  the  bank,  unless 
the  contract  between  the  parties,  as  is  commonly  the  case,  gives  the  bank  that 
right'').  The  degree  of  diligence  required  of  the  bank  in  the  safe  keeping  of  the  se- 
curity is  the  .same  as  that  required  of  pledgees  generally,  viz.,  the  diligence  which 
an  ordinarily  prudent  man  would  exercise  under  the  same  circumstances''). 

With  respect  to  the  other  kinds  of  special  deposits,  no  special  comment  is 
necessary. 

3.  GENERAL  DEPOSITS.  —  a)  Nature  and  Extent  of  Banker's  Obligation 
to  Depositor.  —  The  effect  of  a  general  deposit  on  the  title  of  the  deposited  property 
and  the  obhgations  assumed  by  the  bank  have  been  noted.  The  title  passes  to  the 
bank,  and  the  bank  assumes  an  obhgation  to  pay  upon  demand  to  the  depositor  or 
to  the  holders  of  his  checks.  Apart  from  the  right  of  the  depositor  to  draw,  and  of 
the  bank  to  honor,  checks,  the  relation  between  them  is  substantially  that  of  debtor 
and  creditor*).  However,  the  obligation  of  the  bank  differs  from  that  of  the  ordinary 
promisor  in  that  a  demand  by  the  depositor  is  a  condition  precedent  to  an  action 
by  him  to  recover  the  deposit^). 

»)  Preston  v.  Prather,  (1800)   137  U.   S.  Woolley    v.    Louisville    Banking    Co.,    (1883) 

604;    Gray   v.    Merriam,    (1893)    148    111.    179;  81    Ky.    527;   Masonic    Sav.    Bank   v.    Bangs, 

Maury  v.  Coyle,  (1870)  34  Md.  235;  Mansfield  (1886)    84   Ky.    137;   Teutonia   Nat.    Bank   v. 

Bank    v.    Zent,    (1883)    39    Ohio    St.    105.    —  Loeb.  (1875)  27  La.  Ann.  110;  Neponset  Bank 

2)  Prather  v.  Kean,  (1887)  29  Fed.  498;  Second  v.  Leland,  (1842)  5  Mete.  (Mass.)  259;   Brown 

Nat.    Bank    v.    Ocean    Nat.    Bank,    (1873)    11  v.  New    Hedfoni  Sav.  Inst..   (1884)    137   Mass. 

Blatchf.  (V.  S.)  362;  Fleming  v.  Northampton  262;  National  Bank  v.  Speight,  (1872)  47  N.  Y. 

Nat.    Bank,    (1881)    9    Fed.    Cas.    No.  4862a;  668;  Duncan  v.  Brennan,  (1881)  83  N.  Y.  487; 

Gray  V.  Merriam,  (1893)  148  111.   179;  Jenkins  Wyckoff   v.    Anthony,    (1882)    90   N.  Y.   442; 

V.  National  Village  Bank.  (1870)  58  Me.  275;  U.  S.  Bank  v.  Macalester,  (1848)  9  Pa.  St.  475; 

Dearboum    v.    Union    Nat.    Bank,    (1870)    58  German  Nat.  Bank  v.  Foreman,  (1890)  138  Pa. 

Me.  273;  Baltimore  Third  Nat.  Bank  v.  Boyd,  St.    474;    Continental   Nat.   Bank  v.   Weeras, 

(1875)   44   Md.    47;   Hollister   v.   Central   Nat.  (1888)  69  Tex.  489;  Carroll  v.  Exchange  Bank, 

Bank,    (1890)    119   N.  Y.    634;    Ouderkirk    v.  (1887)  30  W.  Va.  518.  —  ■ )  V,  A,  2,  a,  note.  — 

Central    Nat.    Bank,    (1890)    119    NY.    263;  «)  V,  A,    \.—^)  Mitchell  v.  Beckman,   (1883) 

Cutting  V.  Marlor,  (1879)  78  N.  Y.  454;  Ash-  64  Cal.  117;  Green  v.  Odd  Fellows'  Sav.  Bank, 

ton's  Appeal,  (1873)  73  Pa.   St.   153:  Scott  v.  (1884)  65  Cal.  71;  Johnston  v.  Farmers'  Bank, 

Crews,  (1871)  2  S.  C.  522.  —  3)  See  V.  c.  infra.  (1832)  1  Harr.  (Del.)  117;  Munnerlyn  v.  Augusta 

—  *)   Schouler,   Bailments,  sees.  227—230.   —  Savings  Bank,   (1891)  88   Ga.   333;   Brahm  v. 

5)   Schouler,   Bailments,   sec.  236.   —  «)   Arm-  Adkins,  (1875)  77  111.  263;  Brown  v.  McElroy, 

strong  v.  Chemical  Nat.  Bank.  (1890)  41  Fed.  (1876)   52  Ind.   404;   Makin  v.   Portland   Sav. 

234;    Rej-nes    v.    Dumont,    (1888)    130    U.    S.  Inst.,    (1844)    23    Me.    350;    Union    Bank    v. 

391;    Dawson    v.    Real    Estate    Bank,    (1841)  Planters'  Bank,  (1838)  9  Gill  &  J.  (Md.)  439; 

5  Ark.  284;  Wilson  v.  Dawson,  (1876)  52  Ind.  Watson  v.  Phoenix  Bank,  (1844)  8  Mete.  (Mass.) 

513;  Bimdy  v.  Monticello,  (1882)  84  Ind.  119;  217;  Branch  v.  Dawson,  (1885)  33  Minn.  399; 


DEPOSITS.  129 

6)  Set-off  against  General  Deposits:  Banker's  Lien.  —  Since  the  relation  is 
substantiaDy  that  of  debtor  and  creditor,  if  the  depositor  is  indebted  to  the  bank  when 
the  deposit  is  made,  or  if  the  depositor  subsequently  becomes  indebted  to  the  bank 
on  another  account,  the  bank  may  set  off  its  obhgation  to  pay  the  depositor  against 
his  indebtedness  to  thebanki),  even  though  there  be  checks  outstanding  at  the  time^). 
This  right  of  set-off,  however,  does  not  arise  until  the  depositor's  debt  to  the  bank 
is  due 3).  Xor  is  it  available  with  respect  to  a  deposit  known  to  be  made  in  a  fidu- 
ciary capacity*). 

c)  Assignment  of  Deposit  by  Depositor.  —  Again,  since  the  obligation  is  a  debt, 
the  depositor  instead  of  demanding  and  receiving  the  money  in  person  or  drawing 
hi.s  checks,  may  assign  his  rights  against  the  bank  by  parol*).  But  the  dehvery  of 
the  pass  book  or  a  deposit  shp  is  not  by  itself  an  assignment 8). 

Such  an  assignment  operates  like  the  assignment  of  any  other  chose  in  action. 
In  consequence  payment  by  the  bank  before  notice  of  the  assignment  effects  its 
discharge"). 

The  drawing  of  checks  is  not  an  assignment  of  the  depositor's  rights  against 
the  bank,  but  vests  in  the  payee  or  holder  a  right  against  the  drawer  contingent 
upon  the  dishonor  of  the  check  by  the  bank*).  But  before  the  adoption  of  the  Uni- 
form Negotiable  Instruments  Law  many  States  held  that  a  check  did  operate  as 
an  assignment  and  gave  the  holder  a  right  of  action  against  the  bank.  This  view 
still  obtains  in  South  Carolina,  in  which  State  the  Uniform  Negotiable  Instruments 
Law  has  not  been  adopted  9). 

d)  When  Equities  against  Depositor  Available  against  Bank.  —  The  fact  that  the 
title  to  negotiable  instruments  deUvered  to  a  bank  as  a  general  deposit  passes  to 
the  bank  does  not  imply  that  the  bank  takes  the  paper  free  of  equities,  unless  the 
bank  is  a  holder  for  value  without  notice  i").  The  bank  does  not  become  a  holder 
for  value  so  long  as  the  amount  to  the  depositor's  credit  is  sufficient  to  enable  the 
bank  to  charge  off  the  credit  given  for  the  paper  deposited  bj'  him  wrongfully,  and 
then  only  to  the  amount  that  the  credit  balance  of  the  dej)Ositor  is  insufficient ^i). 
Notice  to  the  bank  of  the  equities  of  a  third  person  may,  of  course,  come  through 
any  channels  and  take  any  form.  Thus  it  is  held  that  any  words  appended  to  the 
name  of  the  depositor  in  a  negotiable  instrument  deposited  by  him,  mdicating  a 
fiduciary  relation,  such,  for  example,  as  "trustee,"  ^2)  or  the  description  of  himself 
by  the  depositor  upon  opening  the  account,  as  "trustee,"  puts  the  bank  on  inquiry  i'). 

Matter    of    Franklin    Bank,    (1828)    1    Paige  v.  Rice,  (1856)   1  HUt.  (N.  Y.)  184.  —  »)  Uni- 

(N.  Y.)  249;  Willets  v.  Phoenix  Bank,  (1853)  form  Negotiable  Instruments  Law,  Cons.  Laws 

2  Duer  (N.  Y.)  121;  Downes  v.  Phoenix  Bank,  of  New  York,   1909,  c.  38,  sec.  325.  —  »)  Fog- 

(1844)   6  HiU   (N.  Y.)   297;   Adams  v.   Orange  arties  v.    Bank,   (1860)    12   Rich.    Law   (S.  C.) 

County   Bank,    (1836)   17  Wend.    (N.  Y.)   514;  518;  Simmons  Co.  v.  Bank,  (1893)  41  S.  C.  177. 

Howell  V.  Adams,  (1877)  68  N.  Y.  314;  Thom-  —  l»)  Levi  v.   National  Bank,   (1878)   5  Dill, 

son  V.  Bank  of  British  North  America,  (1880)  (U.  S.)    104;    Marine    Bank    v.    Fulton    Bank, 

82  N.  Y.    1;   Bank  of  British   North   America  (1864)    2    Wall.    (U.S.)    256;    National    Gold 

V.  Merchants'  Nat.  Bank,  (1883)  91  N.  Y.  106;  Bank,  etc.,   Co.,  v.  McDonald,   (1875)  51  Cal. 

Girard  Bank  V.  Penn  Tp.  Bank,  (1861)  39  Pa.  64;     .\rmstrong    v.     Bojertown    Nat.     Bank, 

St.  92;  Humphrevv.  Clearfield Coun.  Nat.  Bank,  (1890)  90  Ky.  431;  Manufacturers'  Nat.  Bank 

(1886)   113  Pa.  St.  417;  McGough  v.  Jamison,  v.    Continental   Bank,    (1889)    148   Mass.    553; 

(1884)   107   Pa.   St.   336;    Bellows    Falls  Bank  Chosen  Freeholders  v.   State  Bank,  (1880)  32 

V.  Rutland  Coimty  Bank,   (1867)  40  Vt.  377.  N.    .1.    Eq.   467;   Hazlett  v.   Commercial   Nat. 

1)  Commercial  Bank  v.  Henuinger,  (1884)  Bank,  (1890)  132Pa.  St.  118;  Rapp  v.  National 

105  Pa.   St.   496.   —  2)  Fort    Dearborn    Bank  Security  Bank,  (1890)  136  Pa.  St.  426;  Colum- 

V.   Blumenzweig,    (1892)  46  111.   App.   297.   —  bia   Second  Nat.    Bank  v.    Cummings,   (1890) 

3)   Beckwith   v.   Union  Bank,    (1851)  4   Sand.  89 Term.  609.  —  H)  City  Bank  v.  Green,  (1906) 

(N.   Y.)    604;   s.    c.    9   N.   Y.    211;    Newcomb  130    Iowa.    384;    McNight  v.   Parsons,    (1907) 

V.   Almy.)    1884)    96  N.   Y.   308;    Richards   v.  136  Iowa.  390;  Mann  v.  Bank,  (1883)  30  Kas. 

La   Tourette,    (1890)    119  N.   Y.   54;    Oatman  412;    Citizens'    Bank    v.    Cowles,    (1905)    180 

V.  Bank,  (1890)  77  Wis.  501.  —  ■»)  National  N.Y. 346; Albany Bankv.IceCo.,(I904)92N.Y. 

Bank  v.  Ins.  Co.,  (1881)   104  U.  S.  54;  Union  App.  Div.  47;  Consolidated  Bank  v.  Kirkland, 

Bank    v.     GiUespie,    (1890)     137    U.    S.    411;  (1904)  N.  Y.  99  App.  Div.  121;  Hodge  v.  Smith, 

Bundy  v.  MonticeUo,   (1882)  84  Ind.  119;   St.  (1906)  130  Wis.  326. —12)  Third  Bank  v.  Lange, 

Paul  Bank   v.  Gas  Co.,    (1886)   36  Minn.   75;  (1878)  51  Md.  138;  Sturt«vant  v.  Jaques,  (1867) 

Clark   V.    Bank,   (1894)   57   Mo.   App.    277.    —  14  Allen   (Mass.)   523;   Ford  v.  Brown,   (1904) 

5)McEwenv.  Davis,  (1872)  39  Ind.  109;  Risley  114   Tenn.   467.   —  i^)    Bundy   v.   Monticello, 

V.    Bank,    (1881)    83   N.Y.    318;    Union    Mills  (1882)  84  Ind.  119;  Ihl  v.  Bank.  (1887)  26  Mo. 

Bank    v.    Clark,    (1892)    134   N.   Y.    368.    —  App.   129;  see  also.  National  Bank  v.  Ins.  Co., 

«)  Union  Bank  v.  Clark,  supra.  —  ')  Griffin  (1881)  104  U.  S.  54. 
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If  the  bank  has  notice  of  the  equities  of  a  third  person  against  the  depositor, 
and  participates  in,  or  knowingly  permits,  the  misappropriation  of  the  deposit, 
it  is  responsible  to  the  person  defrauded i).  And  if  tlie  de])ositor  made  the  deposit 
to  his  general  credit,  the  person  defrauded  is  entitled  to  have  any  balance  remaining 
to  the  credit  of  the  depositor  specifically  applied  to  the  reduction  of  his  claim  against 
the  depositor'-). 

B.  Loans,  Discounts,  and  the  Purchase  and  Sale  of  Property.  —  The  fund  ac- 
cumulated by  the  receipt  of  general  deposits  is  employed  in  the  business  of  banking 
in  making  loans,  discounting  negotiable  paper,  and  in  purchasing  and  selling  nego- 
tiable paper,  coin,  bullion,  and  credits. 

1.  LOANS.  —  a)  Formal  Loans.  —  A  loan  is  an  advance  of  money  made  in 
exchange  for  the  borrow  er"s  promise  to  repay  the  amomit  advanced,  with  or  without 
interest,  on  demand  or  at  a  specified  future  time.  In  the  absence  of  statutory  restric- 
tions a  bank  or  banker  may  loan  at  the  dictate  of  his  business  judgment,  any  amount 
to  any  person  upon  the  security,  if  any  is  taken,  of  any  property,  whether  real  or 
personal'). 

Restrictions.  —  National  banks,  however,  are  forbidden  to  loan  any  one  person 
more  than  ten  per  centum  of  their  capital  and  surplus*),  and  similar  restrictions 
with  respect  to  State  banks  are  in  force  in  some  States'^).  Loans  to  officers  and 
directors  are  sometimes  also  specially  regulated*").  National  banks  are  forbidden 
to  loan  upon  the  security  of  their  own  stock  or  of  real  property").  Although  most 
States  permit  a  State  bank  to  loan  upon  real  property',  loans  on  its  own  stock  are 
generally  forl)idden**).  But  notwitlistanding  these  restrictions  as  to  the  security 
upon  which  loans  may  be  made,  national  banks  as  well  as  State  banks,  arc  permitted 
to  take  real  or  other  property  to  secure  themselves  from  losses  on  loans  already 
advanced'').  But  national  banks  are  required  to  dispose  of  property  tlius  acquired 
witliin  five  3'ears'O). 

b)  Overdrafts.  —  The  effect  of  a  bank's  paying  a  check  for  an  amount  in  excess 
of  the  drawer's  credit  balance  is  to  make  the  drawer  the  debtor  of  the  bank  to  the 
amount  of  the  overdraft'^ ).  If  the  payment  of  the  overdraft  was  in  pursuance  of 
a  previous  agreement  on  the  part  of  the  bank,  the  transaction  differs  in  no  material 

>)  Walker  v.  Manhattan  Bank,  (1885)  »)  Fii-st  Nat.  Bank  v.  National  E.x.  Bank, 
25  Fed.  247;  East  Hartford  v.  American  Nat.  (1875)  92  U.  S.  122;  Reynolds  v.  Crawfords- 
Bank,  (1882)  49  C'orm.  539:  Myers  v.  Board  ville  First  Nat.  Bank,  (1884)  112  U.  S.  405; 
of  Education,  (1893)  51  Kas.  87;  Greensboro  Reynolds  v.  Simpson,  (1885)  74  Ga.  454; 
Bank  v.  Clapp,  (1877)  76  N.  C.  482;  Com-  Worcester  Nat.  Bank  v.  Cheeney.  (1878) 
raercial,  etc..  Bank  v.  Jones,  (1857)  18  Tex.  87  111.  602;  Mapes  v.  Scott,  (1880)  94  III.  379; 
811.  —  2)  Wetherell  v.  O'Brien,  (1892)  140  Libby  v.  Union  Nat.  Bank.  (1881)  99  111.  622; 
HI.  146;  Importers,  etc.,  Nat.  Bank  v.  Gaar  v.  First  Nat.  Bank,  (1886)  20  111.  App. 
Peters,  (1890)  123  N.  Y.  272;  Van  Alen  v.  611;  Heath  v.  Second  Nat.  Bank,  (1880)  70 
American  Nat.  Bank,  (1873)  52  N.  Y.  1;  —  Ind.  106;  Holmes  v.  Boyd,  (1883)  90  Ind.  332; 
3)  Natl.  Bank  v.  Caso,  (1878)  99  U.  S.  628;  Spafford  v.  First  Nat.  Bank,  (1873)  37  Iowa, 
Bates  V.  Bank  (1841),  2  Ala.  451;  Martinez  181;  Fidelity  Ins.  Co.  v.  German  Sas .  Bank, 
Bank  V.  Hemme  Orchard  Co.,  (1895)  105  Cal.  (1905)  127  Iowa,  591;  First  Nat.  Bank  v. 
376;  Deloach  v.  Jones,  (1841)  18  La.  447;  Elmore,  (1879)  52  Iowa,  541;  State  Security 
Third  Bank  V.  Boyd,  (1875)  14  Md.  47;  Detroit  Bank  v.  Hoskins,  (1900)  106  N.  W.  (Iowa), 
Bank  v.  Truesdail,  (1878)  38  Mich.  430;  764;  German  Sav.  Bank  v.  Wulfekiihler,  (1877) 
Commercial  Bank  v.  Nolan,  (1843)  7  How.  19  Kas.  60;  Ornn  v.  Merchants'  Nat.  Bank, 
(Miss.)  508;  Westminster  Bank  v.  N.  E.  Eloc-  (1876)  16  Ka^'.  341;  Upton  v.  Nation.al  Bank, 
trical  Works,  (1906)  73  N.  H.  465;  Union  Bank  (1880)  120  Mass.  153;  Union  Nat.  Bank  v. 
V.  Improvement  Co.,  (1901)  95  N.  W.  489.  —  Himt,  (1879)  7  Mo.  App.  42;  Richards  v. 
•i)  U.  S.  Rev.  Stat.  sec.  5200,  as  amd.  34  U.  S.  Koimtze,  (1876)  4  Neb.  200;  Merchants'  State 
Stat.  L.  451.  —6)  Bolles,  Banks  and  Banking,  Bank  v.  Tufts,  (1905)  103  N.  W.  (N.  Dak.) 
pp.  236—237,  sec.  23.  —  «)  Bolles,  Banks  and  760;  Tourtclot  v.  Whithed,  (1900)  9  N.  Dak. 
Banking,  p.  213,  sec.  11.  —')  U.  S.  Rev.  Stat.,  467;  Silver  Lake  Bank  v.  North,  (1820)  4 
sees.  5136,  5201;  Bullard  v.  Bank,  (1873)  18  Johns.  Ch.  (N.  Y.)  370;  Coppin  v.  Greenlees, 
Wall.  589;  Second  Bank  v.  National  State  (1882)  38  Ohio  St.  275,  279;  Taylor  v.  Miami 
Bank,  (1874)  10  Bush  (Ky.)  367;  Conklin  Ex.  Co.,  (1833)  6  Ohio,  176;  Allen  v.  First  Nat. 
V.  Second  Bank,  (1871)  45  N.Y.  655;  Goodbar  Bank,  (1872)  23  Ohio  St.  97;  Morgan  v.  Lewis, 
V.  City  Bank,  (1890)  78  Tex.  461 ;  Feckheimer  (1888)  46  Ohio  St.  1,  6;  Woods  v.  People's 
V.  National  Ex.  Bank,  (1884)  79  Va.  80.  —  Nat.  Bank,  (1876)  83  Pa.  57;  -•Uexander  v. 
8)Bolles,  Banks  and  Banking,  p.  218;  Welldon,  Brummett,  (1896)  42  S.  W.  (Tenn  )  63;  Far- 
Digest  State  Banking  Statutes,  (Report  of  mers  &  -Millers'  Bank  v.  Detroit.  R.,  (1863)  16 
National  Monetary  Commission,  Senate  Doc.  Wis.  372. — i")  U.  S.  Rev.  Stat.,  sec.  5137. — 
No.  353;  61st  Cong.,  Second  Sess.),  p.  41.  —  n)  Franklin  Bank  v.  Byram,  (1855)  39  Me.  489. 
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respect  from  a  regular  loani).  It  the  overdraft  was  paid  through  inadvertence, 
or  for  reasons  of  business  policj^  and  without  previous  agreement  on  the  part  of 
the  bank,  the  bank  may  recover  as  for  money  paid  at  the  request  of  the  drawer^). 
Loaning  by  paying  overdrafts  is  forbidden  or  restricted  in  only  a  few  States 3). 

c)  Lending  of  Credit.  —  The  loaning  of  a  bank's  credit  by  assuming  the  obli- 
gation of  a  party  to  a  negotiable  instrument  for  the  accommodation  of  another,  or 
in  any  manner  becoming  surety,  is  not  an  activity  of  the  business  of  banking.  Neither 
national  or  State  banks,  therefore,  are  permitted  to  engage  in  it*).  A  bank  may, 
however,  indorse  negotiable  paper  or  guarantee  other  choses  in  action  belonging  to 
it,  upon  transferring  them  for  its  own  benefit  by  way  of  sale  or  as  collateral  to 
loans  5). 

2.  PURCHASES.  —  c)  Properly  Generally.  —  Since  the  purchase  and  sale  of 
property  other  than  coin,  bullion,  and  negotiable  instruments  is  outside  the  sphere 
of  the  business  of  banking,  national  banks,  and  State  banks  generally,  are  excluded 
by  law  from  engaging  in  such  traffic'').  This  inliibition,  however,  does  not  prevent 
banks  from  taking  real  or  any  other  kind  of  property  on  account  of  existing  debts ^), 
or  from  deahng  with  such  property  when  taken  in  such  mamier  as  to  avoid  or  dim- 
inish loss  to  the  bank*).  A  bank,  either  State  or  national,  may  also  acquire  real 
property  for  its  banking  house 9). 

b)  Negotiable  Instruments.  —  Authority  to  Purchase  or  Discount.  —  The  dis- 
counting of  negotiable  paper  signifies  the  acquisition  of  it  for  value,  less  than  its 
face,  paid  at  the  time  of  transfer.  Discounting,  therefore,  includes  both  purchasing 
and  loaning.  In  consequence,  it  is  generally  held  that  the  grant  of  power  to  a  bank 
in  its  charter  or  a  general  banking  law,  to  discount,  gives  it  the  power  to  purchase 
as  well  as  to  loan  upon  negotiable  paperi"). 

Distinction  between  Purchase  and  Loan:  Usury.  —  A  loan  upon  the  collateral 
security  of  negotiable  paper  differs  in  principle  from  a  purchase  of  negotiable  paper. 


1)  Bolles,  Banks  and  Banking,  p.  199, 
sec.  3.  —  2)  Thomas  v.  Bank,  (1892)  46  111. 
App.  461.  —  ")  Welldon,  Digest  State  Banking 
Statutes,  (Report  of  National  Monetary  Com- 
mission, Senate  Doc.  No.  353,  61st  Cong., 
Second  Sess.)  p.  41.  —  ■*)  West  St.  Louis 
Sav.  Bank  v.  Parmalee,  (1877)  95  U.  S.  557; 
National  Bank  of  Commerce  v.  Atkinson, 
(1893)  55  Fed.  456;  Aetna  Nat.  Bank  v.  Charter 
Oak  L.  Ins.  Co.,  (1882)  50  Conn.  167;  Lucas 
V.  Wliite  Line  Transfer  Co.,  (1886)  70  Iowa, 
541;  Monimient  Nat.  Banlv  v.  Globe  Works, 
(1869)  101  Mass.  57;  National  Park  Bank  v. 
German  American  Mut.  Warehousing,  etc.,  Co., 
(1889)  116  N.  Y.  281;  Genesee  Bank  v.  Pat- 
chin  Bank,  (1855)  13  N.  Y.  309;  Bridgeport 
City  Bank  v.  Empire  Stone  Dressing  Co., 
(1858)  26  Barb.  (N.  Y.)  23;  Farmers^  etc., 
Bank  v.  Empire  Stone  Dressing  Co.,  (1859) 
5  Bosw.  (N.  Y.)  275;  Morford  v.  Farmers' 
Bank,  (1857)  26  Barb.  (N.  Y.)  568.  —  •'')  Whee- 
ler V.  Home  Bank,  (1900)  188  111.  34;  Tal- 
man  v.  Bank,  (1854)  18  Barb.  (N.  Y.)  312.  — 
«)  U.  S.  Rev.  Stat.,  sec.  5137;  California  Nat. 
Bank  v.  Kennedy,  (1896)  167  U.  S.  362; 
Schofield  v.  Goodrich  Bros.  Banking  Co., 
(1899)  98  Fed.  271;  Mechanics',  etc.,  Mut.  Sav. 
Bank  v.  Meriden  Agency  Co..  (1855)  24  Conn. 
159;  Hillv.  Nisbet,  (1884)  100  Ind.  341;  Frank- 
lin Co.  V.  Lewiston  Sav.  Inst.,  (1877)  68  Me. 
43;  Ingraham  v.  Speed,  (1855)  30  Miss.  410; 
Bank  of  Commerce  v.  Hart,  (1893)  37  Neb. 
197;  Nassau  Bank  v.  Jones,  (1884)  95  N.  Y. 
115;  Talmage  v.  Pell,  (1852)  7  N.  Y.  328; 
Berry  v.  Yates,  (1857)  24  Barb.  (N.  Y.)  199. 
—  ')  U.S.  Rev.  Stat.,  sec.  5137:  German 
Bank  v.  Wulfekuliler,  (1877)  19  Kas.  60; 
Taylor  v.  Miami  Co.,  (1833)  60hio,  176;  Farm- 


ers' Bank  v.  R.  R.  Co.,  (1863)  17  Wis.  372.  — 
8)  Reynolds  v.  Simpson,  (1885)  74  Ga.  454; 
BrowTi  v.  Hogg,  (1852)  14  HI.  219;  Bank  of 
North  America  v.  Tamblyn,  (1879)  7  Mo. 
App.  570;  Williams  v.  McKay,  (1889)  46  N.  J. 
Eq.  25;  Sackets'  Harbor  Bank  v.  Lewis  County 
Bank,  (1851)  11  Barb.  (N.  Y.)  213;  Gillett 
v.  Campbell,  (1845)  1  Den.  (N.  Y.)  520;  Lippin- 
cott  v.  Longbottom,  (1889)  6  Pa.  Co.  Ct.  503; 
Farmers',  etc..  Bank  v.  Detroit,  etc.,  R.  Co., 
(1863)  17  Wis.  372.  —  »)  U.  S.  Rev.  Stat., 
sec.  5137;  Sparljs  v.  State  Bank,  (1845)  7 
Blackf.  (Ind.)  469;  Thweatt  v.  Hopkinsville 
Bank,  (1883)  81  Ky.  1;  Legget  v.  New  Jersey 
Mfg.,  etc.,  Co.,  (1832)  1  N.  J.  Eq.  541;  State 
Banks  v.  Poitiaux,  (1825)  3  Rand.  (Va.) 
136.  —  1")  State  Bank  v.  Criswell,  (1854)  15 
Ark.  230;  Ayres  v.  Dorsey  Co..  (1897)  101  la. 
141;  Pape  v.  Capital  Bank,  (1878)  20  Kas. 
440;  U.  S.  Bank  v.  Norton,  (1821)  3  A.  K. 
Marsh  (Ky.)  422;  Nicholson  v.  Bank,  (1891) 
92  Ky.  251;  Prescott  Nat.  Bank  v.  Butler, 
(1892)  157  Mass.  548;  Atlas  Nat.  Bank  v. 
Savery,  (1879)  127  Mass.  75;  National  Pember- 
ton  Bank  v.  Porter,  (1877)  125  Mass.  333; 
Rochester  First  Nat.  Bank  v.  Harris,  (1871) 
108  Mass.  514;  Contra:  Rochester  Bank  v. 
Pierson.  (1877)  24  Minn.  140;  Mclntj-re  v. 
Ingraham,  (1858)  35  Miss.  25;  Salmon  Falls 
Bank  v.  Levser,  (1893)  116  Mo.  51;  Atlantic 
Bank  v.  Saverv,  (1879)  18  Hun  (N.  Y.)  36; 
Tracy  v.  Talmage,  (1854)  18  Barb.  (N.  Y.)  456; 
Smith  v.  Exchange  Bank,  (1875)  26  Ohio  St. 
141;  Niagara  County  Bank  v.  Baker,  (1864) 
15  Ohio  St.  68;  Com.  v.  Commercial  Bank, 
(1857)  28  Pa.  St.  383;  Union  Bank  v.  Rowan, 
(1885)  23  S.  C.  339. 
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In  both  cases  monej'  is  advanced  to  the  transferor  of  tlie  pai)cr  and  the  title  to  the 
paper  passes  to  the  transferee.  But  in  the  case  of  the  loan,  the  lender  holds  the  pledg- 
ed collateral,  subject  to  an  equitable  obligation  to  utilize  it  for  liis  security  only, 
while  in  the  case  of  the  purchase,  the  transferee  holds  his  legal  rights  on  the  paper 
free  from  any  equities  of  the  vendor.  Furthermore  in  the  case  of  the  loan,  the  lender 
can  exact  as  compensation  not  exceeding  the  maximum  rate  of  interest  prescribed 
by  law  1),  while  a  purchaser  of  negotiable  pajser  may  buy  it  for  any  sum  agreed  upon 
regardless  of  the  face  value  of  the  paper.  In  consequence  a  bank  may  purchase 
negotiable  paper  for  any  price  that  may  be  agreed  upon^);  but  in  loaning,  whether 
upon  the  security  of  negotiable  paper  or  otherwise,  a  bank,  in  the  absence  of  special 
statutorj'  exemptions,  is  subject  to  the  usury  statutes^).  National  banks,  however, 
are  expressly  forbidden  to  purchase  negotiable  paper  at  a  discount  larger  than  the 
maximum  interest,  allowed  by  the  laws  of  the  State  where  the  bank  is  located,  (or, 
if  none  is  prescribed  by  the  State,  7%)  plus  the  current  rate  of  exchange  on  sight 
drafts,  when  the  instrument  is  payable  at  another  place  than  the  place  of  purchase*). 

C.  Collections.  —  The  collection  of  negotiable  instruments  for  depositors  or 
other  customers  has  been  noted  as  one  of  the  important,  though  incidental,  acti- 
vities of  the  banker. 

1.  MODE  OF  DEPOSIT  FOR  COLLECTION;  TITLE  TO  PAPER  DEPOSIT- 
ED. —  The  deposit  for  collection  of  negotiable  instruments  is  accomphshed  by  the 
deUvery  of  the  paper  to  the  bank  with  instructions  to  collect.  The  instrument 
may  be  deUvered  either  generally  endorsed,  restrictively  endorsed,  or  without  en- 
dorsement. In  the  latter  case  the  title  does  not  pass,  but  the  bank  obtains  a  power 
of  attorney  to  collect^).  In  the  first  two  cases  title  does  pass,  but  the  bank  takes  as 
trustee  for  the  depositor^).  The  difference  between  the  two  forms  of  endorsement 
is  that  a  general  endorsement  does  not  disclose  the  purpose  of  the  transfer,  i.  e.,  the 
trust;  while  a  restrictive  endorsement  does.  "Pay  to  X.  Bank  for  my  use,"  or  "for 
collection,"  are  examples  of  restrictive  endorsement'').  It  is,  however,  usual  to 
speak  of  a  bank  as  the  agent  of  the  depositor  even  in  such  cases*). 

The  crediting  of  the  depositor's  account  -n-ith  the  face  of  the  instrument  deposited 
for  collection,  does  not  change  the  obhgation  of  the  bank  from  that  of  trustee  or 
agent  to  that  of  debtor;  for  by  banking  custom  the  bank  may  cancel  the  credit  if 
the  instrument  is  not  paid^). 


I)   See  table   of  legal  and   maximum   in-  v.    Mandeville,    (1809)    1    Cranch    (C.  C.)    552; 

terest  rates  appended  to  the  article  on  Nego-  Lumberman's  Bank  v.   Bearce,  (1856)  41   Me. 

tiable    Instruments.    —    ^)    Moncure    v.    Der-  505;  Commercial  Bank  v.  Nolan,  (1843)  7  How. 

raott,   (1839)    13  Pet.   (U.S.)  345;    Nichols  v.  (Miss.)   508;   Planters   Bank  v.    Sharp,   (1844) 

Fearson,    (1833)    7    Pet.    (U.   S.)    103;    Salt-  4  Smed.  &  M.  (Miss.)  75;  Tishimingo  Sav.  Inst, 

marsh  v.  Planters,  etc..   Bank,   (1850)  17  Ala.  v.    Buchanan.   (1882)   00   Miss.   496;   Farmers. 

761;    Tuttle    v.    Clark,    (1822)    4    Conn.    153;  etc.,    Bank   v.    Harrison,    (1874)   57   Mo.    503; 

State  Bank  v.   Coquillard,  (1855)  6  Ind.   232;  Farmers'   Bank  v.   Hale,   (1874)  59  N.  Y.   53; 

National  Bank  v.  Green,  (1871)  33  Iowa,   141;  Russell  v.  Failor,  (1853)  1  Ohio  St.  327;  Chafin 

Metcalf   V.    Pilcher,    (1846)    6    B.    Mon.    (Ky.)  v.  Lincoln  Sav.  Bank,  (1872)  7  Heisk.  (Tenn.) 

529;  Oldham  v.  Turner,  (1843)  3  B.  Mon.  (Ky.)  499;  Stribbling  v.  Bank  of  the  VaUey,  (1827) 

67;    Shackleford    v.    Morriss,    (1829)    1    J.    J.  5  Rand.   (Va.)   132;  Brower  v.  Haight.  (1864) 

Marsh    (Ky.)    497;    Lane   v.    Steward,    (1841)  18  Wis.   102;  Rock  River  Bank  v.   Sherwood. 

20  Me.   98;   Farmer  v.    Sewall,   (1840)   16  Me.  (1860)  10  Wis.  230;  Durkee  v.  City  Bank,  (1860) 

456;   French   v.    Grindle,    (1838)    15   Me.    163;  13  Wis.    216.     In  some    States,    corporations, 

Churchill  v.   Suter,  (1808)  4  Mass.   156;  Bing-  including   banks,    are   not   permitted   to   take 

hampton  Trust  Co.  v.  Clark,  (1898)  32  N.  Y.  advantage  of  the  usury  laws.  — *)  U.  S.  Rev 

App.  Div.   151;  Ingalls  V.  Lee,  (1850)  9  Barb.  Stat.,    sees.  5197,    5198;    Morse,    Banks    and 

(N.  Y.)   647;   Rapelye  v.   Anderson,   (1842)   4  Banking,  (4th  ed.  1903),  p.  138.  —  5)  Uniform 

Hill   (N.  Y.)   472;   Cram  v.   Hendricks,   (1831)  Negotiable   Instruments   Law,   Cons.   Laws  of 

7  Wend.  (N.  Y.)  569;  Rice  v.  Mather,  (1830)  New  York,  1909,  c.  38,  sec.  79  —  ")  Idem, 
3  Wend.  (N.  Y.)  62;  Powell  v.  Waters,  (1830)  sees.  66,  67.  —  ")  Idem,  sec.  67;  Cody  v.  Bank, 

8  Cow.  (N.  Y.)  669;  Munn  v.  Commission  Co.,  (1884)  55  Mich.  379.  —  »)  See  Uniform  Negoti- 
(1818)  15  Johns.  (N.  Y.)  44;  Holmes  v.  Williams  able  Instruments  Law,  Cons.  Laws  of  New 
(1843)  10  Paige  (N.  Y.)  326;  Holford  v.  Blatch-  York,  1909,  sec.  66,  subdivision  2.  —  9)  Levi 
ford,  (1845)  2  Sandf.  Ch.  (N.  Y.)  149;  King  v.  National  Bank,  (1878)  5  Dill.  (U.  S.)  104; 
V.  Johnson,  (1825)  3  McCord  (S.  C.)  365;  May  Marine  Bank  v.  Fulton  Bank,  (1864)  2  Wall, 
v.  Campbell,  (1846)  7  Humph.  (Tenn.)  450;  (U.  S.)  256;  National  Gold  Bank,  etc.,  Co.  v. 
Hansbrough  v.  Baylor,  (1811)  2  Munf.  (Va.)  McDonald,  (1875)  51  Cal.  64;  Armstrong 
36;  See  also,  Morse,  Banks  and  Banking,  v.  Boyertown  Nat.  Bank,  (1890)  90  Ky.  431; 
(4th  ed.   1903),  p.  135    —  ^)  Alexandria  Bank  Manufacturers'     Nat.     Bank     v.     Continental 
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2.  AUTHORITY  OF  BANK  OF  DEPOSIT.  —  The  result  of  the  deposit  for 
collection  is  to  vest  in  the  bank  the  right  to  demand  and  receive  paymenti),  and  the 
right  to  bring  an  action  on  the  instrument  against  all  parties  Uable  on  it,  in  its  own 
name  if  the  instrument  has  been  endorsed  2). 

These  rights  of  the  bank  are  subject  to  revocation^),  unless  the  instrument  has 
been  negotiated  to  a  holder  in  due  course*).  But,  of  course,  a  restrictive  endorse- 
ment affects  aU  subsequent  holders  with  notice  of  the  depositor's  rights^).  The 
revocation  may  be  by  the  act  of  the  depositor,  or  result  from  the  insolvency  and 
suspension  of  the  bank*>). 

3.  OBLIGATIONS  OF  BANK  OF  DEPOSIT.  —  The  diUgence  of  a  reasonably 
prudent  man  is  required  of  the  bank  in  making  the  coOection. 

a)  Presentment,  Protest,  and  Notice  of  Dishonor.  —  Due  diligence  must  be  exer- 
cised by  the  bank  in  making  presentment  and  demand  for  payment,  in  default  of 
which  the  bank  will  be  responsible  for  the  consequent  loss  to  the  depositor''). 

1.  Protest.  —  If  the  instrument  is  a  biO  of  exchange,  the  protest  of  which  is  ne- 
cessary, a  notary  must  be  chosen  with  reasonable  care,  and  if  the  bank  discharges 
its  duty  in  this  regard,  it  will  not  be  held  hable  for  loss  resulting  from  the  notarj-'s 
neghgence^).  But  in  some  States  it  is  held  that  the  notarj'  is  the  subagent  of  the 
bank,  and  that,  in  consequence,  the  bank  is  chargeable  with  his  neghgence^). 

2.  Notice  of  Dishonor.  —  That  the  bank  must  use  due  dihgence  in  giving  due 
notice  of  dishonor  to  its  indorser,  i.  e.,  the  depositor,  is  well  settled.  The  bank, 
however,  may  be  required  by  express  contract  or  usage  to  notify  the  drawer  and  aU 
indorsersiO). 

6)  Bringing  of  Action.  —  Although  the  bank  may,  it  is  not  required,  to  put 
the  instrument  in  suiti"^). 


Bank,  (1889)  148  Mass.  553;  Chosen  Free- 
holders V.  State  Bank,  (1880)  32  N.  J.  Eq. 
467;  Hazlett  v.  Commercial  Nat.  Bank,  (1890) 
132  Pa.  St.  118;  Rapp  v.  National  Security 
Bank,  (1890)  136  Pa.  St.  426;  Columbia  Second 
Nat.  Bank  v.  Cummings,  (1891)  89  Tenn.  609. 
1)  Ward  V.  Smith,  (1868)  7  Wall.  (U.  S.) 
451;  Hazlett  v.  Bank,  (1890)  132  Pa.  St. 
118;  Alley  v.  Rogers,  (1869)  19  Gratt.  (Va.) 
366.  —  2)  Uniform  Negotiable  Instruments 
Law,  Cons.  Laws  of  New  York,  1909,  c.  38, 
sec.  67,  subdivision  2.  —  •')  Crown  Point  Bank 
V.  Bank,  (1881)  76  Ind.  561;  Scott  v.  Bank, 
(1861)  23  N.  Y.  289.  —  ■*)  Cody  v.  Bank, 
(1884)  55  Mich.  379.  —  '=)  Uniform  Negotiable 
Instruments  Law,  Cons.  Laws  of  New  York, 
1909,  c.  38,  sec.  67.  —  «)  Audenried  v.  Betteley, 
(1864)  8  Allen  (Mass.)  302;  Crown  Point  First 
Nat.  Bank  v.  Richmond  First  Nat.  Bank, 
(1881)  76  Ind.  561;  Manufacturers'  Nat.  Bank 
V.  Continental  Bank,  (1889)  148  Mass.  553; 
Jockusch  V.  Towsey,  (1879)  51  Tex.  129.  — 
')  National  Bank  of  Commerce  v.  Merchants' 
Nat.  Bank,  (1875)  91  U.  S.  92;  Exchange  Nat. 
Bank  v.  New  York  Third  Nat.  Bank,  (1884) 
112  U.  S.  276;  Trinidad  First  Nat.  Bank  v. 
Denver  First  Nat.  Bank,  (1878)  4  Dill.  (U.  S.) 
290;  Branch  of  State  Bank  v.  Knox,  (1840) 
1  Ala.  148;  Mobile  Bank  v.  Huggins.  (1841) 
3  Ala.  200;  German  Nat.  Bank  v.  Bums,  (1889) 
12  Colo.  539;  Merchants',  etc..  Bank  v.  Stafford 
Nat.  Bank,  (1877)  44  Conn.  564;  State  Nat. 
Bank  v.  Henderson,  (1872)  46  Ga.  487;  Ame . 
rican  Express  Co.  v.  Haire,  (1863)  21  Ind. 
4;  Tyson  v.  State  Bank,  (1842)  6  Blackf.  (Ind.) 
225;  Chapman  v.  McCrea,  (1878)  63  Ind.  360; 
Locke  V.  Merchants'  Nat.  Bank,  (1879)  66 
Ind.  353;  Lindsborg  Bank  v.  Ober,  (1884)  31 
Kas.  599;  Moore  v.  State  Nat.  Bank,  (1892) 
44  La.  Ann.  99;  Armington  v.  Gas  Light,  etc., 
Co.,  (1840)  15  La.  414;  Dorchester,  etc.,  Banli 


V.  New  England  Bank,  (1848)  1  Cush.  (Mass.) 
177;  Warren  Bank  v.  Suffolk  Bank,  (1852)  10 
Cush.  (Mass.)  582;  Febens  v.  Mercantile  Bank, 
(1839)  23  Pick.  (Mass.)  330;  West  v.  St.  Paul 
Nat.  Bank,  (1893)  54  Minn.  466;  Jagger  v. 
National  German-American  Bank,  (1893)  53 
Minn.  386;  Capitol  State  Bank  v.  Lane,  (1876) 
52  Miss.  677;  Steele  v.  Russell,  (1876)  5  Neb. 
211;  Davey  v.  Jones,  (1880)  42  N.  J.  L.  28; 
McKinster  v.  Utica  Bank,  (1832)  9  Wend. 
(N.  Y.)  46;  Montgomery  County  Bank  v.  Alb- 
any City  Bank,  (1852)  7  N.  Y.  459;  Walker 
V,  State  Bank,  (1854)  9  N.  Y.  582;  Veale  v. 
Parrish.  (1859)  20  N.  Y.  407;  Meadville  First 
Nat.  Bank  v.  New  York  Fourth  Nat.  Bank, 
(1879)  77  N.  Y.  320;  New  Hanover  Bank  v. 
Kenan,  (1877)  76  N.  C.  340;  Hazlett  v.  Com- 
mercial Nat.  Bank,  (1890)  132  Pa.  St.  118; 
Thompson  v.  State  Bank,  (1836)  3  HUl  L. 
(S.  C.)  77.  —8)  Britton  v.  NiccoUs,  (1881) 
104  U.  S.  757;  Citizensl  Bank  v.  Howell, 
(1855)  8  Md.  530;  Warren  Bank  v.  Suffolk 
Bank,  (1852)  10  Cush.  (Mass.)  582;  Tieman 
V.  Commercial  Bank,  (1843)  7  How.  (Miss.) 
648;  Agricultural  Bank  v.  Commercial  Bank, 
(1846)  7  Smed.  &  M.  (Miss.)  592;  Bowling  v. 
Arthur,  (1857)  34  Miss.  41;  GaUipolis  First 
Nat.  Bank  v.  Butler,  (1885)  41  Ohio  St.  519; 
Stacy  V.  Dane  County  Bank,  (1860)  12  Wis. 
629.  —  9)  Davey  v.  Jones,  (1880)  42  N.  J.  L. 
28;  Allen  v.  Merchants'  Bank,  (1839)  22  Wend. 
(N.  Y.)  215;  AjTault  v.  Pacific  Bank,  (1872) 
47  N.  Y.  570;  Mead  v.  Engs,  (1826)  5  Cow. 
(N.  Y.)  303;  Thompson  v.  State  Bank,  (1836) 
3  Hill  L.  (S.  C.)  77.  See  also,  Gerhardt  v. 
Saving  Inst.,  (1866)  38  Mo.  60.  —  i»)  Phipps 
V.  Bank,  (1844)  8  Mete.  (Mass.)  79;  State  Bank 
v.  Bank,  (1864)  41  Barb.  (N.  Y.)  343;  Smedes 
V.  Bank,  (1824)  20  Jolms.  (N.  Y.)  372;  s.  c. 
3  Cow.  (N.  Y.)  662.  — ")  Crow  v.  Bank,  (1856) 
12  La.  Ann.  692. 
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c)  Proceeds  after  Collection.  —  If  the  instrument  is  paid  to  tlic  liank,  the  relation 
between  the  bank  and  its  depositor  ceases  to  be  that  of  trustee  and  cestui  que  trust, 
or  agent  and  principal,  and  becomes  that  of  debtor  and  creditor.  The  proceeds  become 
the  property  of  the  bank,  and  the  bank,  now  a  debtor,  is  absolutely  responsible  for 
the  payment  of  an  equivalent  sum  to  its  creditor,  the  depositor^). 

4.'C0LLECTI0N  THROUGH  CORRESPONDENT.  —  a)  Responsibility  of 
Bank  of  Deposit  for  Negligence  of  Correspondent.  —  If  the  place  for  the  present- 
ment of  the  paper  deposited  for  collection  is  not  the  situ.s  of  the  bank,  banking  usage 
authorizes  the  employment  of  a  correspondent  to  make  the  collection.  The  bank 
of  deposit  must  exercise  reasonable  diligence  in  selecting  a  con'espondent.  Whether, 
having  fulfilled  this  duty,  it  is  responsible  for  the  neghgence  of  the  correspondent 
is  a  matter  upon  which  the  courts  are  divided.  In  some  States  it  is  held  that  the 
correspondent  is  the  subagent  of  the  bank  of  deposit,  and  not  the  agent  of  the  depo- 
sitor, and  in  consequence  that  the  bank  of  deposit  is  responsible-).  In  other  juris- 
diction, however,  it  is  held  that  the  bank  of  deposit  has  tUscharged  its  duty  by  the 
exercise  of  due  care  in  the  employment  of  the  correspondent,  and  that  the  latter 
is  substituted  in  the  place  of  the  former  as  agent  for  collection.  In  such  jurisdictions, 
the  bank  of  deposit  is  not  responsible  for  the  neghgence  of  the  correspondent-'). 

h)  Rights  and  Obligations  of  Depositor  and  Correspondent  Bank.  —  The  corres- 
pondent bank  which  receives  negotiable  paper  for  collection  from  the  bank  of  deposit 
with  notice,  either  from  the  form  of  the  endorsement  or  otherwise,  of  the  depositor's 
rights,  holds  the  paper  subject  to  them*).  But  after  the  collection  the  correspondent 
does  not  hold  the  proceeds  in  trust  but  by  baiiking  usage  becomes  a  debtor  to  the 
depositor^).    In  the  event,  then,  of  the  insolvency  of  the  correspondent  before  col- 


1)  Marine  Bank  v.  Fulton  Bank,  (1864) 
2  Wall.  (U.  S.)  252;  Commercial  Nat.  Bank 
v.  Armstrong,  (1892)  148  U.  S.  50;  Hosmer 
V.  Jewett,  (1872)  (J  Bon.  (U.  S.)  208;  Levi 
V.  National  Bank,  (1878)  5  Dill.  (U.  S.)  104; 
Marine  Bank  v.  Rushmore,  (1862)  28  111. 
463;  Tinkham  v.  Heyworth,  (1863)  31  111. 
519;  Briggs  v.  Central  Nat.  Bank,  (1882)  89 
N.  Y.  182;  People  v.  City  Bank,  (1883)  93 
N.  Y.  582;  National  Butchers',  etc..  Bank  v. 
Hubbell,  (1889)  117  N.  Y.  384;  Richmond 
First  Nat.  Bank  v.  Davis,  (1894)  114  N.  C. 
343.  —  ")  E.xchange  Nat.  Bank  v.  New  York 
City  Third  Nat.  Bank,  (1884)  112  U.  S.  276; 
Washington  Bank  v.  Triplett,  (1828)  1  Pet. 
(U.  S.)  25;  Taber  v.  Perrot,  (1815)  2  G.all. 
(U.  S. )  565;  Eufaula  Grocery  Co.  v.  Missouri 
Nat.  Bank,  (1897)  118  Ala!  408;  Masich  v. 
Citizens'  Bank,  (1882)  34  La.  Ann.  1207; 
Simpson  v.  Waldby,  (1886)  63  Mich.  439; 
Streissguth  v.  National  German-American 
Bank.  (1890)  43  Minn.  50;  Titus  v.  Mechanics' 
Nat.  Bank,  (1871)  35  N.  J.  L.  588;  Kirkham 
v.  Bank  of  America,  (1900)  165  N.  Y.  132; 
Castle  V.  Com  Exch.  Bank,  (1895)  148  N.  Y. 
122;  St.  Nicholas  Bank  v.  State  Nat.  Bank, 
(1891)  128  N.  Y.  26;  Naser  v.  New  York  City 
First  Nat.  Bank,  (1889)  116  N.  Y.  492;  Ayrault 
V.  Pacific  Bank,  (1872)  47  N.  Y.  570;  Commer- 
cial Bank  v.  Union  Bank,  (1854)  11  N.  Y.  203; 
Montgomery  County  Bank  v.  Albany  City 
Bank,  (1852)  7  N.  Y.  459;  AUen  v.  Merchants' 
Bank,  (1839)  22  Wend.  (N.  Y.)  215;  Commer- 
cial Bank  v.  Red  River  Valley  Nat.  Bank, 
(1899)  8  N.  D.  382;  Reeves  v.  State  Bank, 
(1858)  8  Ohio  St.  465;  Mound  City  Paint,  etc., 
Co.  v.  Commercial  Nat.  Bank,  (1886)  4  Utah, 
353.  —  3)  East-Haddam  Bank  v.  Scovil,  (1837) 
12  Corni.  303;  Lawrence  v.  Stonington  Bank, 
(1827)  6  Conn.  521;  Fay  v.  Strawn,  (1863) 
32  111.  295;  Aetna  Ins.  Co.  v.  Alton  City  Bank, 
(8611)  25  111.   243;   Guelich  v.  National  State 


Bank,  (1881)  56  Iowa,  434;  Lindsborg  Bank 
V.  Ober,  (1884)  31  Kas.  599;  Citizens  Bank  v. 
Howell.  (1855)  8  Md.  530;  Jackson  v.  Union 
Bank  (1824)  6  Harr.  &  J.  (Md.)  146;  Warren 
Bank  v.  Soffolk  Bank,  (1852)  10  Cush.  (Mass.) 
582;  Dorchester,  etc.,  Bank  v.  New  England 
Bank,  (1848)  1  Cush.  (Mass.)  177;  Fabens  v. 
Mercantile  Bank,  (1839)  23  Pick.  (Mass.)  330; 
Louisville  Third  Nat.  Bank  v.  Vicksburg  Bank, 
(1883)  61  Miss.  112;  Bowling  v.  Arthur,  (1857) 
34  Miss.  41;  Agricultural  Bank  v.  Commercial 
Bank,  (1846)  7  Sm.  &M.  (Miss.)  592;  Tiernan  v. 
Commercial  Bank,  (1843)  7  How.  (Miss.)  648; 
Daly  V.  Butchers',  etc..  Bank,  (1874)  56  Mo. 
94;  Omaha  First  Nat.  Bank  v.  Moline  First 
Nat.  Bank,  (1898)  55  Neb.  303;  Pawnee  City 
First  Nat.  Bank  v.  Sprague,  (1892)  34  Neb. 
318;  Hazlottv.  Commercial  Nat.  Bank,  (1890) 
132  Pa.  St.  118;  Merchants'  Nat.  Bank  v. 
Goodman,  (1885)  109  Pa.  St.  422;  Wingate  v. 
Mechanics'  Bank,  (1848)  10  Pa.  St.  104; 
Columbia  Second  Nat.  Bank  v.  Cumraings, 
(1890)  89  Tenn.  609;  Louisville  Bank  v.  Knox- 
ville  First  Nat.  Bank,  (1874)  8  Baxt.  (Tenn.) 
101;  Stacy  v.  Dane  County  Bank,  (I860) 
12  Wis.  629.  —  *)  Crown  Point  First  Nat. 
Bank  v.  Richmond  First  Nat.  Bank,  (1881) 
76  Ind.  561;  Meridian  First  Nat.  Bank  v. 
Strauss,  (1889)  66  Miss.  479;  Dickerson  v. 
Wason,  (1872)  47  N.  Y.  439;  National  Park 
Bank  v.  Seaboard  Bank,  (1889)  114  N.  Y.  29; 
Yerkes  v.  National  Bank,  (1877)  69  N.  Y.  382. 
—  S)  Marine  Bank  v.  Fulton,  (1864)  2  Wall. 
(U.  S.)  252;  Planters'  Bank  v.  Union  Bank, 
(1872)  16  Wall.  (U.S.)  483,  501;  Phoenix- 
Bank  V.  Risley,  (1883)  HI  U.  S.  125;  Balbach 
v.  Frelinghuvsen.  (1883)  15  Fed.  675;  Nat. 
Bank  v.  Miller,  (1884)  77  Ala.  168;  Marine 
Bank  v.  Chandler,  (1862)  27  111.  525;  Marine 
Bank  v.  Rushmore,  (1862)  28  111.  463;  Tink- 
ham V.  Heyworth.  (1863)  31  111.  519;  Clark 
V.    Merchants'    Bank,    (1849)    2    N.  Y.    380; 
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lection,  the  depositor  is  entitled  to  reclaim  the  paper^),  but  in  case  of  insolvency 
after  collection  the  depositor,  or  his  bank  of  deposit,  must  share  pro  rata  with  the 
other  creditors  of  the  correspondent 2). 

If  the  correspondent  bank  receives  the  paper  from  the  bank  of  deposit  without 
notice  of  the  rights  of  the  depositor,  his  equities  are  not  available  against  the  corres- 
pondent, provided  the  latter  gave  value  for  the  paper.  The  depositor's  rights,  both 
before  and  after  the  coOection,  are  then  against  the  bank  of  deposit^). 

What  is  sufficient  to  constitute  the  correspondent  bank  a  holder  for  value  is 
a  matter  upon  which  the  authorities  are  in  confhct.  In  mcst  States,  if  by  express 
contract  or  the  custom  of  business,  the  correspondent  bank  holds  the  paper  as  colla- 
teral security  for  the  obhgations  of  the  bank  of  deposit,  the  former  is  held  a  holder 
for  value  1).  In  some  States,  however,  the  holding  of  the  paper  as  collateral  for  pre- 
existing obhgations  of  the  bank  of  deposit  does  not  constitute  the  correspondent 
a  holder  for  value^).  In  consequence,  in  the  former  group  of  States,  the  collecting 
bank,  in  the  event  of  the  insolvency  of  the  bank  of  deposit,  is  entitled  to  credit  the 
proceeds  of  the  paper  when  collected  on  the  indebtedness  of  the  bank  of  deposit®), 
leaving  the  depositor  to  prove  liis  claim  against  the  insolvent  bank  of  deposit  and 
share  pro  rata  with  its  creditors.  In  the  latter  grouj),  the  depositor  may  re- 
cover the  amount  of  the  collection  from  the  correspondent,  not\vithstanding,  the 
existence  of  an  indebtedness  due  it  from  the  bank  of  deposit"). 

D.  Bank  Notes.  —  An  activity  which,  equally  with  the  accumulation  of  a  fund 
by  receiving  general  deposits  to  be  used  in  the  making  of  loans  and  discounts,  and 
in  the  bupng  and  seUing  of  coin,  bullion,  and  exchange,  characterizes  a  business  as 
that  of  banking,  is  the  issuance  of  bank  notes. 

1.  NATURE  AND  OBLIGATION.  —  a)  Definition.  —  Bank  notes  are  the 
negotiable  promissory  notes  of  a  private  banker,  State  bank,  or  national  bank, 
payable  to  bearer  on  demand,  designed  to  circulate  as  money^). 

b)  Presentment.  —  Although  bank  notes  are  negotiable  notes  payable  on  demand, 
the  better  view  is  that,  unlike  other  demand  notes^),  they  do  not  mature  until 
presentment  and  demand^''). 


People  V.  Merchants'  Bank,  (1879)  78  N.  Y. 
269;  Briggs  v.  Central  Bank,  (1882)  89  N.  Y. 
182;  People  v.  City  Bank,  (1883)  93  N.  Y.  582; 
Nat.  Bank  v.  HubbeU,  (1889)  117  N.  Y.  384; 
Jockusch  V.  Towsey,   (1879)   51  Tex.   129. 

1)  Scott  V.  Ocean  Bank,  (1861)  23  N.  Y. 
289;  Second  Bank  v. Cummings,  (1891)  18S.W. 
(Tenn.)  115;  See  also  note  1,  supra.  —  ^)  Com- 
mercial Bank  v.  Armstrong,  (1892)  148  U.  S. 
50;  Merchants',  etc..  Bank  v.  Austin,  (1891)  48 
Fed.  25;  Philadelphia  Nat.  Bank  v.  Dowd, 
(1889)  38  Fed.  172;  Billingsley  v.  Pollock, 
(1892)  69  Miss.  759;  People  v.  City  Bank, 
(1883)  93  N.  Y.  582;  National  Butchers',  etc.. 
Bank  v.  Hubbell,  (1889)  117  N.  Y.  384;  Rich- 
mond First  X.Tt.  Bank  v.  Davis,  (1894)  114 
N.  C.  343;  Reeves  v.  State  Bank,  (1858) 
8  Ohio  St.  465;  Henry  v.  Martin,  (1894)  88 
Wis.  367;  Nonotuck  Silk  Co.  v.  Flanders, 
(1894)  87  Wis.  237.  —  »)  Cody  v.  Bank,  (1884) 
55  Mich.  379.  —  *)  Bank  of  Jletrop.  v.  N.  E. 
Bank,  (1843)  1  How.  (U.  S.)  234;  Vickery 
V.  State  -Association,  (1884)  21  Fed.  773; 
Wj-man  v.  Colo.  Bank,  (1879)  5  Colo.  30;  Coors 
V.  German  Bank,  (1890)  14  Col.  202;  Rathbone 
V.  Sanders.  (1857)  9  Ind.  217;  Wood  v.  Boyl- 
Bton  Bank,  (1880)  129  Mass.  358;  Cody  v. 
City  Bank,  (1884)  55  Mich.  379;  Edson  v. 
Angell,  (1885)  58  Mich.  336;  Hoffman  v.  First 
Bank,  (1884)  46  N.  J.  L.  604;  Carroll  v.  Bank, 
(1887)  30  W.  Va.  518.  —  ')  Van  Amee  v.  Troy 
Bank,  (1850)  8  Barb.  (N.  Y.)  312;  Scott  v. 
Ocean  Bank,  (1861)  23  N.  Y.  289;  Hoffman  v. 
Miller  (1862)  9  Bosw.  (N.  Y.)  334;  Commercial 
Bank  v.  Marine  Bank,  (1867)  3  Keyes,  (N.  Y.) 


337;  Dodv.  Fourth  Bank,  (1871)59  Barb.  (N.Y.) 
265;  Stark  v.  U.  S.  Bank,  (1886)  41  Hun. 
(N.  Y.)  506;  First  Bank  v.  Gregg,  (1875)  79 
Pa.  384;  Hackett  v.  Re\-nolds,  (1886)  114  Pa. 
328.  —  «)  Bank  of  Metropolis  v.  New  England 
Bank,  (1843)  1  How.  (U.  S.)  234;  Sweenyx 
v.  Easter,  (1863)  1  WaU.  (U.  S.)  166;  Chicago 
First  Nat.  Bank  v.  Reno  County  Bank,  (1880) 
1  McCrary  (U.S.)  491;  Vickrey  v.  State 
Sav.  Assoc,  (1884)  21  Fed.  773;  Wj-man 
v.  State  Nat.  Bank,  (1879)  5  Colo.  30;  CecU 
Bank  v.  Farmers'  Bank,  (1864)  22  Md.  148; 
Miller  v.  Farmers',  etc.,  Bank,  (1868)  30  Md. 
392;  MilUkin  v.  Shapleigh,  (1865)  36  Mo.  596; 
Bury  V.  Woods,  (1886)  17  Mo.  App.  245; 
Carroll  v.  Exchange  Bank,  (1887)  30  W.  Va. 
518.  _  7)  Meridian  First  Nat.  Bank  v.  StrauB, 

(1889)  66  Miss.  479;  McBride  v.  Farmers' 
Bank,  (1863)  26  N.  Y.  450;  Commercial  Bank 
v.  Marine  Bank,  (1867)  3  Keyes  (N.  Y.)  337; 
Com    Exch.    Bank    v.    Farmers'    Nat.    Bank, 

(1890)  118  N.  Y.  443;  Van  Amee  v.  Troy  Bank, 
(1850)  8  Barb.  (N.  Y.)  312;  West  v.  American 
Exch.  Bank,  (1865)  44  Barb.  (N.  Y.)  175; 
Lindauer  v.  New  York  Fourth  Nat.  Bank, 
(1869)  55  Barb.  (N.  Y.)  75;  Dod  v.  New  York 
Fourth  Nat.  Bank,  (1871)  59  Barb.  (N.  Y.) 
265.  —  *^)  Morse.  Banks  and  Banking,  (4th  ed. 
1903),  sec.  635;  Daniel,  Negotiable  Instru- 
ments. (5th  ed.  1903),  sec.  1664.  See  31  U.  S. 
Stat.  L.  49;  Uniform  Negotiable  Instruments 
Law,  Cons.  Laws  of  New  York,  1909,  c.  38, 
sees.  320,  20,  26.  28.  —  ')  Uniform  Negotiable 
Instruments  Law,  Cons.  Laws  of  New  York, 
1909,  c.  38,  sec.  130.  —  i»)  Hinsdale  v.  Larned, 
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c)  Interest.  —  In  consequence  the  bank  is  not  liable  for  interest  until  after  pre- 
sentment, demand,  and  dishonor  i).  But  it  has  been  held  that  in  the  event  of  the  bank's 
failure  and  suspension,  interest  may  be  recovered  from  that  date  in  the  absence  of 
demand  2). 

d)  Statute  of  Limitations.  —  The  statute  of  limitations  does  not  begin  to  nm 
until  after  presentment  and  demand,  or  until  the  failure  and  suspension^). 

2.  AUTHORITY  TO  ISSUE.  —  «)  Private  Bankers  and  State  Banks.  —  Al- 
though private  bankers  and  State  banks  may  ^\ith  the  authority  of  the  State  in 
which  they  are  doing  business  issue  bank  notes,  the  imposition  of  a  ten  per  centum 
tax  by  the  Federal  government  on  every  person,  natural  or  artificial,  issuing  his 
own  bank  notes  or  circulating  or  paying  out  those  of  another,  has  operated  to  prevent 
their  issuance  and  circulation*). 

h)  National  Banks.  —  Upon  the  deposit  of  United  States  bonds  with  the  Trea- 
surer of  the  United  States,  a  national  bank  is  authorized  to  issue,  under  the  super- 
vision of  the  Comptroller,  bank  notes  to  an  amount  equalling  the  par  value  of  the 
bonds  so  deposited*). 

3.  BANK  NOTES  AS  LEGAL  TENDER.  —  o)  Bank  Notes  of  Private  Bankers 
and  State  Banks.  —  Bank  notes  issued  by  a  private  banker  or  a  State  bank  under 
the  authority  of  a  State  are  not  legal  tender;  nor  can  the  State  invest  them  with 
that  quaUty*). 

b)  Bank  Notes  of  National  Banks.  —  National  bank  notes  are  legal  tender 
throughout  the  United  States  in  payment  of  taxes,  and  all  other  dues  to  the  Federal 
government,  and  also  in  payment  of  all  debts  owing  by  the  Federal  government  except 
interest  on  the  pubhc  debt,  and  in  redemption  of  the  national  currency,  but  not  in 
payment  of  other  obligations'). 


Federal  Banking  Statutes.' 


Chapter  II.     Organization  and  powers. 

15.  Seel.  The  National  Bank  Act.  Act  June  20,  1875.  An  act  entitled  "An  act 
to  provide  a  national  currency  secured  by  a  pledge  of  United  States  bonds,  and  to 
provide  for  the  circulation  and  redemption  thereof,"  approved  June  3,  1864,  shall 
hereafter  be  known  as  "the  national  bank  act." 

Act  June  20,   1>>74,   c.  343,  see.  1;    18   Stat.   L.,    123. 

16,  Sec.  5133.  Formation  of  national  banking  associations.  Associations  for  car- 
rying on  the  business  of  banking  under  this  title  may  be  formed  by  any  number 
of  natural  persons,  not  less  in  any  case  than  five.  They  shall  enter  into  articles  of 
association,  which  shall  specify  in  general  terms  the  object  for  which  the  association 
is  formed,  and  may  contain  any  other  provisions,  not  inconsistent  with  law,  which 
the  association  may  see  fit  to  adopt  for  the  regulation  of  its  business  and  the  con- 
duct of  its  affairs.  These  articles  shall  be  signed  by  the  persons  uniting  to  form  the 
association,  and  a  copy  of  them  sliall  be  forwarded  to  the  comptroller  of  the  cur- 
rency, to  be  filed  and  preserved  in  his  office. 

Act  June  3,   1864,  c.  106,  sec.  5;   13   Stat.   L.,    100. 

(1819)    16   Mass.    65,    68;   Tower   v.    Appleton  v.    Greenbush,    (1844)    24   Me.    336;    Hinsdale 

Bank,    (1862)   3  Allen   (Maa.s.)  387;    Thurston  v.  Lamed.  (1819)  16  Mass.  65;  Ballard  Thurston 

V.   Wolfborough   Bank,   (1848)    18   N.  H.   391;  v.    Wolfborough    Bank,   (1848)   18  N.  H.  391; 

Wilks  V.  Robinson,  (1832)  3  Rich.  (S.  C.)  182;  Long    v.     YanceyviUe,     Bank,    (1879)    81    N. 

Bank   of   Memphis  v.   White.   (1855)   2   Sneed  C.    41;    Greer   v.    Perkins,    (1845)    5    Humph. 

(Tenn.)  482.    But  see  contra,  Bryant  v.  Dania-  (Tenn.)  588;  F.  &  M.  Bank  v.  White,  (1855)  2 

riscotta  Bank,  (1841)  18  Me.  240";  Bank  of  Nia-  Sneed  (Tenn.)  482.  —  *)  Act  of  Feb.  8,   1875, 

gara v.McCracken, (182!)  18  Johns.  (N.Y.)493;  c.  36,  sees.  19,   20;    18  U.  S.    Stat.   L.   311.   — 

Haxtun  v.  Bishop,  (1829)  3  Wend.  (N.  y.)  21;  ')   Act    of   March    14,    1900,   c.  41,   sec.  12;   31 

Greer  V.  Perkins,  (1845)  5  Humph.  (Tenn.)  588.  U.  S.   Stat.   L.   49.     See  generally  compilation 

1)    Bank    of     Kentucky    v.    Thornsbury,  of    United     States    banking    statutes,    c.  Ill, 

(1842)    3    B.    Mon.    (Ky.)    519;     Bank    Com-  printed  below.  —  6)  U.  S.  Const.,  art.  1,  sec.  10. 

missioners  v.  Pank,  (1843)  4  Edw.  Ch.  (N.  Y).  —  ')   Act  of  June  3,   1864,  c.   106,  sec.  23;   13 

287;  Estate  Bank's  Appeal,  (1869)  60  Pa.  St.  U.  S.  Stat.  L.  106.  —  8)  The.se  provisions  are 

471. — =)  Atwood  V.  Bank.  (1841)  lOOhio,  526.  reprinted   from   the  latest  departmental  com- 

—  ^)  BuUard  v.  Bell,  (1817)   1   Mason  (U.  S.)  pilation,    with    the    omission    of   the    less    im- 

243;  s.  c.  Fed.  Cas.  No.   2,  121;  Dougherty  v.  portant  enactments.     The  numeral  prefixed  to 

Western   Bank,    (1853)    13   Ga.    287;   Bethime  each  section    is  an  arbitrary  one  assigned  by 

V.     Dougherty,    (1860)    30    Ga.    770;    Ballard  the  department. 
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17.  Sec.  5134.  Requisites  of  organization  certificate.  The  persons  uniting  to  form 
such  an  association  shall,  under  their  hands,  make  an  organization  certificate,  which 
shall  specifically  state: 

First.  The  name  assumed  by  such  association;  which  name  shall  be  subject 
to  the  approval  of  the  comptroller  of  the  currency. 

Second.  The  place  where  its  operations  of  discount  and  deposit  are  to  be  carried 
on,  designating  the  state,  territory,  or  district,  and  the  particular  county  and  city, 
town,  or  village. 

Third.  The  amount  of  capital  stock  and  the  number  of  shares  into  which  the 
same  is  to  be  divided. 

Fourth.  The  names  and  places  of  residence  of  the  shareholders  and  the  number 
of  shares  held  by  each  of  them. 

Fifth.  The  fact  that  the  certificate  is  made  to  enable  such  persons  to  avail 
themselves  of  the  advantages  of  this  title. 

Act  June  3,  1864,  c.  106,  sec.  6;  13  Stat.  L.,  101.  For  authority  to  change  names  or  loca 
tions  see  act  May   1,   1886,  following  section  5136. 

18.  Sec.  5135.  How  certificate  shall  be  acknowledged  and  filed.  The  organization 
certificate  shall  be  acknowledged  before  a  judge  of  some  court  of  record,  or  notary 
pubhc ;  and  shall  be,  together  with  the  acknowledgment  thereof,  authenticated  by 
the  seal  of  such  court,  or  notary,  transmitted  to  the  comptroller  of  the  currency, 
who  shall  record  and  carefully  preserve  the  same  in  his  office. 

Act  June  3,  1864,  c.  106,  sec.  6;  13  Stat.  L.,  101. 

19.  Sec.  5136.  Corporate  powers  of  association.  Upon  duly  making  and  filing 
articles  of  association  and  an  organization  certificate,  the  association  shall  become, 
as  from  the  date  of  the  execution  of  its  organization  certificate,  a  body  corporate, 
and  as  such,  and  m  the  name  designated  in  the  organization  certificate,  it  shall 
have  power: 

First.    To  adopt  and  use  a  corporate  seal. 

Second.  To  have  succession  for  the  period  of  twenty  years  from  its  organization, 
unless  it  is  sooner  dissolved  according  to  the  provisions  of  its  articles  of  association, 
or  by  the  act  of  its  shareholders  owTiing  two-thirds  of  its  stock,  or  unless  its  franchise 
becomes  forfeited  by  some  violation  of  law. 

Tlurd.    To  make  contracts. 

Fourth.  To  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law  and 
equity,  as  fuUy  as  natural  persons. 

Fifth.  To'elect  or  appoint  directors,  and  by  its  board  of  directors  to  appoint 
a  president,  vice-president,  cashier,  and  other  officers,  define  their  duties,  require 
bonds  of  them  and  fix  the  penalty  thereof,  dismiss  such  officers  or  any  of  them  at 
pleasure,  and  appoint  others  to  fill  their  places. 

Sixth.  To  prescribe,  by  its  board  of  directors,  by-laws  not  inconsistent  with. 
law,  regulating  the  manner  in  which  its  stock  shall  be  transferred,  its  directors  elected 
or  appointed,  its  officers  appointed,  its  property  transferred,  its  general  business 
conducted,  and  the  privileges  granted  to  it  by  law  exercised  and  enjoyed. 

Seventh.  To  exercise  by  its  board  of  directors,  or  duly  authorized  officers  or 
agents,  subject  to  law,  all  such  incidental  powers  as  shall  be  necessary  to  carry  on 
the  business  of  banking;  by  discounting  and  negotiating  promissory  notes,  drafts, 
bills  of  exchange,  and  other  evidences  of  debt;  by  receiving  deposits;  by  buying 
and  seUmg  exchange,  coin,  and  bulUon;  by  loaning  money  on  personal  securitj^;  and 
by  obtaining,  issuing,  and  circulating  notes  according  to  the  provisions  of  this  title. 

But  no  association  shall  transact  any  business  except  such  as  is  incidental  and 
necessarily  prehminary  to  its  organization,  until  it  has  been  authorized  by  the  comp- 
troller of  the  currency  to  commence  the  business  of  banking. 

Act  June  3,  1864,  c.  106.  sec.  8;  13  Stat.  L.,_  101.  See  sees.  5168,  5169.  and  5170,  post 
relating  to  issuing  and  publishing  of  certificate  authorizing  association  to  begin  business. 

20.  Sec.  1.    Increase  of  capital  stock.    Act  May  1,  1886. 

[Relates  to  increase  of  capital  stock  and  is  inserted  after  section  5142,  Revised  Statutes.} 

21.  Sec.  2.  May  change  name  and  location;  how.  ActMayl,  1886.  Anynational 
banking  association  may  change  its  name  or  the  place  where  its  operations  of  dis- 
count and  deposit  are  to  be  carried  on,  to  any  other  place  within  the  same  state, 
not  more  than  thirty  miles  distant,  with  the  approval  of  the  comptroller  of  the 
currency,  by  the  vote  of  shareholders  owning  two-tliirds  of  the  stock  of  such  asso- 
ciation.   A  duly  authenticated  notice  of  the  vote  and  of  the  new  name  or  location 
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selected  sliall  be  sent  to  the  office  of  the  comptroller  of  the  currency ;  but  no  change 
of  name  or  location  shall  be  valid  until  the  comptroller  shall  have  issued  his  certi- 
ficate of  approval  of  the  same. 

Act  May   1,    I88(i,  c.  7.'!.  spc.  2;   24   Stat.   L.,   18. 

22.  Sec.  3.  Debts  not  affected  by  change.  Act  May  1,  1886.  All  debts,  liabihtics, 
rights,  provisions,  and  powers  of  the  association  under  its  old  name  shall  devolve 
upon  and  inure  to  the  association  under  its  new  name. 

Act  Alay    I.    1880,  c.  73,  soc.  3;   2.1   Stat.   L.,    10. 

23.  Sec.  4.  No  release  from  liabilities.  ActMay  1,  1S36.  Nothing  in  this  act  con- 
tained shall  be  so  construed  as  in  any  manner  to  release  any  national  banking  asso- 
ciation under  its  old  name  or  at  its  old  location  from  any  liability,  or  affect  any  action 
or  proceeding  in  law  in  which  said  association  may  be  or  become  a  party  or  interested. 

Act  May    1,   1880,   c.  73,   sec.  4;   24   Stat.    L.,    19." 

24.  Sec.  4.  National  banks  deemed  citizens  of  states  in  which  located.  Act  August  13, 
1888.  All  national  banking  associations  established  under  the  laws  of  the  United 
States  shall,  for  the  pui'jDoses  of  all  actions  by  or  against  them,  real,  personal,  or 
mixed,  and  all  suits  in  equity,  be  deemed  citizens  of  the  states  in  which  they  are 
respectively  located ;  and  in  such  cases  the  circuit  and  district  courts  shall  not  have 
jurisdiction  other  than  such  as  they  would  have  in  cases  between  individual  citi- 
zens of  the  same  state.  The  provisions  of  this  section  shall  not  be  held  to  affect  the 
jurisdiction  of  the  courts  of  the  United  States  in  cases  commenced  by  the  United 
States  or  by  direction  of  any  officer  thereof,  or  cases  for  winding  up  the  affairs 
of  any  such  bank. 

Act  Mar.  3.  1887,  sec.  4;  24  Stat.  L.,  .'5.54,   Act  Aug.  13,  1888,  c.  860,  sec.  4;  25  Stat.  L.,  436. 

25.  Sec.  1.  Extension  of  corporate  existence.  Act  July  12, 1SS2.  That  any  national 
banking  association  organized  under  the  acts  of  February  twenty-fifth,  eighteen 
hundred  and  sixty-three,  June  third,  eighteen  hundred  and  sixty-four,  and  February 
fourteenth,  eighteen  hundred  and  eighty,  or  under  sections  fifty-one  hundred  and 
thirty-three,  fifty-one  hundred  and  thirty-four,  fifty-one  hundred  and  thirty-five, 
fifty-one  hundred  and  thirty-six,  and  fifty-one  hundred  and  fifty-four  of  the  revised 
statutes  of  the  United  States,  may,  at  any  time  within  the  two  j'ears  next  previous 
to  the  date  of  the  expiration  of  its  corporate  existence  under  present  law,  and  with 
the  approval  of  the  comptroller  of  the  cuiTcncy,  to  be  granted,  as  hereinafter  pro- 
vided, extend  its  period  of  succession  by  amending  its  articles  of  association  for  a 
term  of  not  more  than  twenty  years  from  the  expiration  of  the  period  of  succession 
named  in  said  articles  of  association,  and  shall  have  succession  for  such  extended 
period,  unless  sooner  dissolved  by  the  act  of  shareholders  owning  two-thirds  of  its 
stock,  or  unless  its  franchise  becomes  forfeited  by  some  violation  of  law,  or  unless 
hereafter  modified  or  repealed. 

Act  July  12,    1882,   c.  290,  .sec.  1;   22   Stat.   L..    102. 

26.  Sec.  2.  Consent  of  two-thirds  necessary.  Act  July  12,1882.  That  such  amend- 
ment of  said  articles  of  association  shall  be  authorized  by  the  consent  in  writing  of 
shareholders  owning  not  less  than  two-thirds  of  the  capital  stock  of  the  association; 
and  the  board  of  directors  shall  cause  such  consent  to  be  certified  under  the  seal 
of  the  association,  by  the  president  or  cashier,  to  the  comptroller  of  the  currency, 
accompanied  by  an  apphcation  made  by  the  president  or  cashier  for  the  approval 
of  the  amended  articles  of  association  by  the  comptroller;  and  such  amended  articles 
of  association  shall  not  be  valid  until  the  comptroller  shall  give  to  such  association 
a  certificate  under  his  hand  and  seal  that  the  association  has  comphed  with  all  the 
provisions  required  to  be  comphed  with,  and  is  authorized  to  have  succession  for 
the  extended  period  named  in  the  amended  articles  of  association. 

Act  July  12,    1882,  c.  290,  sec.  2;   22   Stat.   L.,    162. 

27.  Sec.  3.  Special  examination  of  bank  and  issue  of  certificate  of  approval  by 
comptroller.  Act  July  12,  1882.  That  upon  the  receipt  of  the  apphcation  and  certi- 
ficate of  the  association  provided  for  in  the  preceding  section,  the  comptroller  of 
the  currency  shall  cause  a  special  examination  to  be  made,  at  the  expense  of  the 
association,  to  determine  its  condition;  and  if  after  such  examination  or  otherwise, 
it  appears  to  liim  that  said  association  is  in  a  satisfactory  condition,  he  shall  grant 
his  certificate  of  approval  provided  for  in  the  preceding  section,  or  if  it  appears 
that  the  condition  of  said  association  is  not  satisfactory,  he  shall  withhold  such 
certificate  of  approval. 

Act  July  12,   1882,  c.  290,  sec.  3;  22  Stat.  L.,   163. 


FEDERAL  STATUTES.  139 

28.  Sec.  4.  Status  not  changed  by  extension,  jurisdiction  of  suits  by  or  against 
national  banks.  Act  July  12,  1882.  That  any  association  so  extending  the  period 
of  its  succession  shall  continue  to  enjoy  all  the  rights  and  privileges  and  immunities 
granted  and  shall  continue  to  be  subject  to  all  the  duties,  UabiUties,  and  restrictions 
imposed  by  the  revised  statutes  of  the  United  States  and  other  acts  having  reference 
to  national  banking  associations,  and  it  shall  continue  to  be  mall  respects  the  iden- 
tical association  it  was  before  the  extension  of  its  period  of  succession:  Provided, 
however,  that  the  jurisdiction  for  suits  hereafter  brought  by  or  against  any  asso- 
ciation estabUshed  under  any  law  providing  for  national  banking  associations,  ex- 
cept suits  between  them  and  the  United  States  or  its  officers  and  agents,  shall  be 
the  same  as,  and  not  other  than,  the  jurisdiction  for  suits  by  or  against  banks  not 
organized  luider  any  law  of  the  Umted  States  which  do  or  might  do  banking  business 
where  such  national  banking  association  may  be  doing  business  when  such  suits 
may  be  begun.  And  all  laws  and  parts  of  laws  of  the  United  States  inconsistent 
with  this  proviso  be,  and  the  same  are  hereby,  repealed. 

Act  July  12,  1882,  c.  290,  sec.  4;  22  Stat.  L.,  163.  See  also  act  of  August  13,  1888,  relating 
to  citizenship  of  national  banks  and  jurisdiction  of  the  circuit  and  district  courts,  which  follows 
sec.  5136,  ante,  sec.  24. 

29.  Sec.  5.  Dissenting  shareholders  may  withdraw.  Act  July  12,  1SS2.  That  when 
any  national  banking  association  has  amended  its  articles  of  association  as  provided 
in  this  act,  and  the  comptroller  has  granted  his  certificate  of  approval,  any  share- 
holder not  assenting  to  such  amendment  may  give  notice  in  writing  to  the  directors, 
within  thirty  days  from  the  date  of  the  certificate  of  approval,  of  his  desire  to  with- 
draw from  said  association,  in  wliich  case  he  shall  be  entitled  to  receive  from  said 
banking  association  the  value  of  the  shares  so  held  by  him,  to  be  ascertained  by  an 
appraisal  made  by  a  committee  of  three  persons,  one  to  be  selected  by  such  share- 
holder, one  by  the  directors,  and  the  third  by  the  first  two;  and  in  case  the  value 
so  fixed  shall  not  be  satisfactoiy  to  any  such  shareholder,  he  may  appeal  to  the  comp- 
troller of  the  cuiTency,  who  shall  cause  a  reappraisal  to  be  made,  which  shall  be  final 
and  binding;  and  if  said  reappraisal  shall  exceed  the  value  fixed  by  said  committee, 
the  bank  shall  pay  the  expenses  of  said  reappraisal,  and  otherwise  the  appellant 
shall  pay  said  expenses ;  and  the  value  so  ascertained  and  determined  shall  be  deemed 
to  be  a  debt  due,  and  be  forthwith  paid,  to  said  shareholder,  from  said  bank;  and  the 
shares  so  surrendered  and  appraised  shall,  after  due  notice,  be  sold  at  public  sale, 
within  thirty  days  after  the  final  appraisal  provided  in  this  section :  Provided,  that  in 
the  organization  of  any  banking  association  intended  to  replace  any  existing  bank- 
mg  association,  and  retaining  the  name  thereof,  the  holders  of  stock  in  the  ex- 
piring association  shall  be  entitled  to  preference  in  the  allotment  of  the  shares  of  the 
new  association  in  proportion  to  the  number  of  shares  held  by  them  respectively  in 
the  exphing  association. 

Act   July  12,   1882,  c.  290,  sec.  5;   22   Stat.   L.,    163. 

30.  Sec.  6.  Redemption  of  circulating  notes  issued  prior  to  extension.  Act  July  12, 
1382.  That  the  circulating  notes  of  any  association  so  extending  the  period  of  its 
succession  which  shall  have  been  issued  to  it  prior  to  such  extension  shall  be  re- 
deemed at  the  treasury  of  the  United  States,  as  provided  in  section  three  of  the  act 
of  June  twentieth,  eighteen  hundred  and  seventy-four,  entitled  "An  act  fixing  the 
amount  of  United  States  notes,  providing  for  redistribution  of  national  bank  cur- 
rency, and  for  other  purposes,"  and  such  notes  when  redeemed  shall  be  forwarded 
to  the  comptroller  of  the  currency,  and  destroyed,  as  now  provided  by  law;  and  at 
the  end  of  three  j'ears  from  the  date  of  the  extension  of  the  corporate  existence  of 
each  bank  the  association  so  extended  shall  deposit  lawful  money  with  the  treasurer 
of  the  United  States  sufficient  to  redeem  the  remainder  of  the  circulation  which 
was  outstanding  at  the  date  of  its  extension,  as  provided  in  sections  fifty-two  hun- 
dred and  twenty-two,  fifty-two  hundred  and  twenty-four,  and  fifty-two  hundred 
and  twenty-five  of  the  revised  statutes:  and  any  gain  that  may  arise  from  the 
failure  to  present  such  circulating  notes  for  redemption  shall  inure  to  the  benefit 
of  the  United  States;  and  from  time  to  time,  as  such  notes  are  redeemed  or 
lawful  money  deposited  therefor  as  provided  herem,  new  circulating  notes  shall 
be  issued  as  provided  by  this  act,  bearing  such  devices,  to  be  approved  by  the 
secretary  of  the  treasury,  as  shall  make  them  readily  distinguishable  from  the 
circulatmg  notes  heretofore  issued:  Provided,  however,  that  each  banking  asso- 
ciation which  shall  obtain  the  benefit  of  this  act  shall  reimburse  to  the  treasury 
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the  cost  of  preparing  the  plate  or  plates  for  such  new  circulating  notes  as  shall  be 
issued  to  it. 

Act  July  12,  1882,  c.  290,  sec.  6;  22  Stat.  L.,  163.  Act  of  Juno  20,  1874,  sect.  3,  mentioned 
above,  is  inserted  after  Revised  Statutes  5192.  The  destruction  of  bank  notes  by  burning,  aa 
provided  in  sections  .5184,  5225,  Revised  Statutes,  is  superseded  by  act  of  June  23,  1874,  which 
requires  bank  notes  to  be  niucerutod. 

31.  Sec.  7.  Dissolution  of  banks  not  extending  period  of  succession.  Act  July  12, 
1882.  That  national  banking  associations  whose  coiijorate  e.xistonce  has  expired  or 
shall  hereafter  expire  and  wliicii  do  not  avail  themselves  of  the  provisions  of  tliis  act, 
shall  be  required  to  comply  \\ith  the  provisions  of  sections  fifty-two  hundred  and 
twenty-one  and  fifty-two  hundred  and  twenty-two  of  the  revised  statutes  in  the 
same  manner  as  if  the  shareholders  had  voted  to  go  into  liquidation,  as  provided  in 
section  fifty-two  hundred  and  twenty  of  the  revised  statutes;  and  the  provisions 
of  sections  fiftj'-two  hundred  and  twenty-four  and  fifty-two  hundred  and  twenty- 
five  of  the  revised  statutes  shall  also  be  applicable  to  such  associations,  except  as 
modified  by  this  act;  and  the  franchise  of  such  association  is  hereby  extended  for 
the  sole  purpose  of  liquidating  their  affairs  until  such  affairs  are  finally  closed. 

Act  July  12,  1882,  c.  290,  sec.  7;  22  Stat.  L.,  164.  Other  sections  of  act  July  12,  1882:  Sec.  8. 
[Relates  to  bond  deposits  and  circulating  notes.]  Follows  Revised  Statutes,  section  5167.  Sec.  9. 
[Relates  to  withdrawal  of  circulating  notes.]  Follows  Revised  Statutes,  section  5167.  Sec.  10. 
Repealeds  ections  5171 — 5176,  Revised  Statutes,  and  was  superseded  by  act  of  March  14,  1900. 
(See  section  5171,  Revised  Statutes.)  Sec.  11.  Authorizes  the  exchange  of  three  per  cent,  bonds 
for  outstaniling  three  and  one-half  per  cent  bonds.  Sec.  12.  Authorizes  the  issue  of  gold  certi- 
ficates upon  the  deposit  of  gold  coin.  Inserted  after  section  5207.  Sec.  13.  [Relates  to  false 
certification  of  checks.]    Follows  Revised   Statutes,  section  5208. 

32.  Reextension  of  corporate  existence.  Actof  ApriI12, 1902.  That  the  comptroller 
of  the  currency  is  hereby  authorized,  in  the  manner  provided  by,  and  under  the 
conditions  and  hmitations  of,  the  act  of  .July  12,  1882,  to  extend  for  a  further  period 
of  twenty  years  the  charter  of  any  national  banking  association  extended  under  said 
act  wliich  shall  desire  to  continue  its  existence  after  the  expiration  of  its  charter. 

Act  April  12.    1902.  c.  503;   32   Stat.   L.,   102. 

33.  Sec.  5137.  Power  to  hold  real  property.  A  national  banking  association  may 
purchase,  hold,  and  convey  real  estate  for  the  following  purposes,  and  for  no  others: 
First.  Such  as  shall  be  necessary  for  its  immediate  accommodation  in  the  trans- 
action of  its  business.  Second.  Such  as  shall  be  mortgaged  to  it  in  good  faitli  by  way 
of  security  for  debts  previously  contracted.  Third.  Such  as  shall  be  conveyed  to  it 
in  satisfaction  of  debts  previously  contracted  in  the  course  of  its  deahngs.  Fourth. 
Such  as  it  shall  purchase  at  sales  under  judgments,  decrees,  or  mortgages  held  by 
the  association,  or  shall  purchase  to  secure  debts  due  to  it.  But  no  such  association 
shall  hold  tlie  possession  of  any  real  estate  under  mortgage,  or  the  title  and  possession 
of  any  real  estate  purchased  to  secure  any  debts  due  to  it,  for  a  longer  period  than 
five  years. 

Act  June  3.    1864,   c.  106,  sec.  28,    13   Stat.   L.,    107. 

34.  Sec.  5138  [as  amended  1900].  Requisite  amount  of  capital.  No  association 
shaU  be  organized  with  a  less  capital  than  one  hundred  thousand  dollars,  except 
that  banks  witli  a  capital  of  not  less  than  fifty  tliou.sand  dollars  may,  with  the  approv- 
al of  the  secretary  of  the  treasury',  be  organized  in  any  place  the  population  of 
which  does  not  exceed  six  thousand  inhabitants,  and  except  that  banks  with  a 
capital  of  not  less  than  twenty-five  thousand  dollars  may,  with  the  sanction  of  the 
secretary  of  the  treasury,  be  organized  in  r.ny  place  the  population  of  which  does 
not  exceed  three  thousand  inhabitants.  No  as.sociation  shall  be  organized  in  a  city 
the  population  of  which  exceeds  fifty  thousand  persons  with  a  capital  of  less  than 
two  hundred  thousand  dollars. 

Act  June  3.  1864,  c.  106.  sec.  7:  13  Stat.  L.,  101.  Act  Mar.  14,  1900,  c.  41,  sec.  10;  31  Stat. 
L.,  48. 

3i>.  Sec.  5139.  Shares  of  stock  and  transfers.  The  capital  stock  of  each  association 
shall  be  divided  into  shares  of  one  hundred  dollars  each,  and  be  deemed  personal 
property,  and  transferable  on  the  books  of  the  association  in  such  manner  as  may 
be  prescribed  in  the  by-laws  or  articles  of  association.  Every  person  becoming  a 
shareholder  by  such  transfer  shall,  in  proportion  to  his  shares,  succeed  to  all  the 
rights  and  liabilities  of  the  prior  holder  of  such  shares ;  and  no  change  shall  be  made 
in  the  articles  of  association  by  which  the  rights,  remedies,  or  security  of  the  exist- 
ing creditors  of  the  association  shall  be  impaired. 

Act  June  3,   1864,  c.  106,  sec.  12;    13   Stat.   L.,    102. 
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36.  Sec.  5140.    How  payment  of  the  capital  stock  must  be  made  and  certified.   At 

least  fifty  per  centum  of  the  capital  stocli  of  everj'  association  sliall  be  paid  in  before 
it  shall  be  authorized  to  commence  business;  and  the  remainder  of  the  capital  stock 
of  such  association  shall  be  paid  in  installments  of  at  least  ten  per  centum  each, 
on  the  whole  amount  of  the  capital,  as  frequently  as  one  installment  at  the  end  of 
each  succeedmg  month  from  the  time  it  shall  be  authorized  by  the  comptroller  of 
the  currency  to  commence  business;  and  the  payment  of  each  installment  shall 
be  certified  to  the  comptroller,  under  oath,  by  the  president  or  cashier  of  the  asso- 
ciation. 

Act  Junes,    1864,   c.  106,  sec.  14;    13   Stat.   L..    103. 

37.  Sec.  5141.  Proceedings  if  shareholder  fails  to  pay  installments.  Whenever  any 
shareholder,  or  his  assignee,  fails  to  pay  any  installment  on  the  stock  when  the 
same  is  required  by  the  preceding  section  to  be  paid,  the  directors  of  such  association 
may  sell  the  stock  of  such  delinquent  shareholder  at  pubhc  auction,  having  given 
three  weeks'  previous  notice  thereof  m  a  newspaper  pubhshed  and  of  general  cir- 
culation in  the  city  or  county  where  the  association  is  located,  or  if  no  newspaper 
is  published  in  said  city  or  county,  then  in  a  newspaper  published  nearest  thereto, 
to  any  person  who  will  pay  the  highest  price  therefor,  to  be  not  less  than  the  amount 
then  due  thereon,  with  the  expenses  of  advertisement  and  sale;  and  the  excess,  if 
any,  shall  be  paid  to  the  deUnquent  shareholder.  If  no  bidder  can  be  found  who  will 
pay  for  such  stock  the  amount  due  thereon  to  the  association,  and  the  cost  of  ad- 
vertisement and  sale,  the  amount  previouslj'  paid  shall  be  forfeited  to  the  association, 
and  such  stock  shall  be  sold  as  the  directors  may  order,  within  six  months  from  the 
time  of  such  forfeiture,  and  if  not  sold  it  shall  be  canceled  and  deducted  from  the 
capital  stock  of  the  association.  If  any  such  cancellation  and  reduction  shall  reduce  the 
capital  of  the  association  below  the  minimum  of  capital  required  by  law,  the 
capital  stock  shall,  within  thirty  days  from  the  date  of  such  cancellation,  be  mcreased 
to  the  required  amount ;  in  default  of  which  a  receiver  may  be  appointed,  according 
to  the  provisions  of  section  fifty -two  hundred  and  thirty-four,  to  close  up  the  business 
of  the  association. 

Act   June  3,    1864,  c.  106,  sec.  15;    13   Stat.   L.,    103. 

38.  Sec.  5142.  National  banks  may  increase  capital  stock.  Any  association  formed 
under  tliis  title  may,  by  its  articles  of  association,  provide  for  an  increase  of  its 
capital  from  time  to  time,  as  may  be  deemed  expedient,  subject  to  the  hmitations 
of  this  title.  But  the  maximum  of  such  increase  to  be  provided  in  the  ;  rticles  of 
association  shall  be  determined  by  the  comptroller  of  the  currency ;  and  no  increase 
of  capital  shall  be  vahd  until  the  whole  amount  of  such  increase  is  paid  in,  and  notice 
thereof  has  been  transmitted  to  the  comptroller  of  the  currency,  and  liis  certificate 
obtained  specifying  the  amount  of  such  increase  of  capital  stock,  with  his  approval 
thereof,  and  that  it  has  been  duly  paid  in  as  part  of  the  capital  of  such  association. 

Act   June  3,    1864,  c.  106,  sec.  13;    13   Stat.   L.,    103. 

39.  Sec.  1.  Increase  of  capital  stock.  ActMay  1, 1886.  That  any  national  banking 
association  may,  with  the  approval  of  the  comptroller  of  the  currency,  by  the  vote 
of  shareholders  owning  two-thirds  of  the  stock  of  such  association,  increase  its 
capital  stock,  in  accordance  with  existing  laws,  to  any  sum  approved  bj'  the  said 
comptroller,  notwithstandmg  the  limit  fixed  in  its  original  articles  of  association 
and  determined  by  said  comptroller;  and  no  increase  of  the  capital  stock  of  any 
national  banking  association  either  within  or  beyond  the  hmit  fixed  in  its  original 
articles  of  association  shall  be  made  except  in  the  manner  herein  provided. 

Act  May  1,  1886,  c.  73,  sec.  1;  24  Stat.  L.,  18.  Other  sections  of  this  act  follow  Revised 
Statutes,  sec.  5136. 

40.  Sec.  5143.  Reduction  of  capital  stock.  Any  association  formed  under  this 
title  may,  by  the  vote  of  shareholders  owning  two-thirds  of  its  capital  stock,  reduce 
its  capital  to  any  sum  not  below  the  amount  required  by  this  title  to  authorize  the 
formation  of  associations;  but  no  such  reduction  shall  be  allowable  which  will  reduce 
the  capital  of  the  association  below  the  amount  required  for  its  outstanding  circu- 
lation, nor  shall  any  such  reduction  be  made  until  the  amount  of  the  propo.sed  re- 
duction has  been  reported  to  the  comptroller  of  the  currency  and  his  approval 
thereof  obtained. 

Act  June  3,    1864,  c.  106,  sec.  13;    13   Stat.   L.,    103. 

41.  Sec.  5144.  Right  of  shareholders  to  vote;  proxies  authorized.  In  all  elections 
of  directors,  and  in  deciding  all  questions  at  meetings  of  shareholders,  each  share- 
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holder  shall  be  entitled  to  one  vote  on  each  share  of  stock  held  by  him.  Shareholders 
may  vote  by  proxies  duly  authorized  in  writing;  but  no  officer,  clerk,  teller,  or 
book-keeper  of  such  association  shall  act  as  proxy ;  and  no  shareholder  whose  Uability 
is  past  due  and  unpaid  shall  be  allowedto  vote. 

Act  June  3.  1804,  c.  lOG,  sec.  11 ;  13  Stat.  L.,  102.  The  Circuit  Court  of  the  United  States, 
in  United  States  v.  Barry,  30  Fed.  240.  liolcl  that  the  words?  "liability  past  due  and  unpaid" 
referred  only  to  unpaid  subscriptions  for  stock. 

42.  Sec.  5145.  Election  of  directors.  Theaffairsofeach  association  shall  bo  mana- 
ged by  not  less  than  five  directors,  who  shall  be  elected  by  the  shareholders  at  a  meeting 
to  be  held  at  any  time  before  the  association  is  authorized  by  the  comptroller  of 
the  currency  to  coinmence  the  business  of  banking;  and  afterward  at  meetings  to 
be  held  on  such  day  in  January  of  each  year  as  is  specified  therefor  in  the  articles 
of  association.  The  directors  shall  hold  office  for  one  year,  and  until  their  successors 
are  elected  and  have  quahfied. 

Act  June  3     1804.   c.    106.   foc",.   9.    10;    13   Ktat.   I,.,    112. 

43.  Sec.  5146.  [rsa-iiciidcd  100.5].  Requisite  qualification  of  directors.  Every  direc- 
tor must,  during  his  whole  term  of  service,  be  a  citizen  of  the  United  States,  and  at 
least  three-fourths  of  the  directors  must  have  resided  in  the  state,  territory,  or 
district  in  which  the  association  is  located  for  at  least  one  year  immediately  prece- 
ding their  election  and  must  be  residents  therein  during  their  continuance  in  office. 
Every  director  must  own  in  his  own  right  at  least  ten  shares  of  the  capital  stock  of 
the  association  of  which  he  is  a  director,  unless  the  capital  of  the  bank  shall  not  exceed 
twenty-five  thousand  dollars,  in  which  case  he  must  own  in  his  own  right  at  least 
five  shares  of  such  ca])itr.l  stock.  Any  director  who  ceases  to  be  the  owner  of  the 
required  number  of  shares  of  the  stock,  or  who  becomes  in  any  other  mamier  disquah- 
fied,  shall  thereby  vacate  his  place. 

.■\ct  June  3,  1864,  c.  106,  sees.  9,  10;  13  Stat.  L.,  102.  Act.  Feb.  28,  1905;  33  Stat.  L.,  818, 
c.  1163. 

44.  Sec.  5147.  Oath  required  from  directors.  Each  director,  when  appointed  or 
elected,  shall  take  an  oath  that  he  will,  so  far  as  the  duty  devolves  on  him,  dili- 
gently and  honestly  administer  the  affairs  of  such  association,  and  will  not  know- 
ingly violate,  or  willingly  permit  to  be  violated,  anj'  of  the  provisions  of  this  title, 
and  that  he  is  the  owner  in  good  faith,  and  in  his  own  right,  of  the  number  of  shares 
of  stock  required  by  this  title,  subscribed  by  him,  or  standing  in  his  name  on  the 
books  of  the  association,  and  that  the  same  is  not  h\iiothecated,  or  in  any  way 
pledged,  as  securitj'  for  any  loan  or  debt.  Such  oath,  subscribed  by  the  director 
making  it,  and  certified  bj'  the  officer  before  whom  it  is  taken,  shall  be  immediately 
transmitted  to  the  comptroller  of  the  currency,  and  shall  be  filed  and  preserved  in 
his  office. 

Act  Junes.   1804.  c.  106,  sec.  9;   13  Stat.   L.,   102. 

45.  Sec.  5148.  Filling  vacancies.  Any  vacancy  in  the  board  shall  be  filled  by 
appointment  by  the  remalnirg  directors,  and  any  director  so  appointed  shall  hold  his 
place  imtil  the  next  election. 

Act   June  3,   1864,  c.  106,  sec.  10;    13   StPt.   L.,    102. 

46.  Sec.  5149.  Proceedings  where  no  election  is  held  on  the  proper  day.  Tf.  from 
any  cau.se,  an  election  of  directors  is  not  made  at  the  time  appointed,  the  association 
shall  not  for  that  cause  be  dissolved,  but  an  election  may  be  held  on  anj-  suljsequent 
day,  thirty  days'  notice  thereof  in  all  cases  having  been  given  in  a  newspaper  pub- 
Ushed  in  the  city,  town,  or  county  in  which  the  association  is  located ;  and  if  no 
newspaper  is  pubUshcd  in  such  city,  town,  or  county,  such  notice  shall  be  published 
in  a  newspaper  pubhshed  nearest  thereto.  If  the  articles  of  association  do  not  fix 
the  day  on  which  the  election  shall  be  held,  or  if  no  election  is  held  on  the  daj^  fixed, 
the  day  for  the  election  shall  be  designated  by  the  board  of  directors  in  their  bj'-laws, 
or  otherwise;  or  if  the  directors  fail  to  fix  the  day,  shareholders  representing  two- 
thirds  of  the  shares  may  do  so. 

Act   June  3,    1864,  c.  106,  sec.  10;    13   Stat.   L.,    102. 

47.  Sec.  5150.  Election  of  president  of  the  board.  One  of  the  directors,  to  be 
chosen  by  the  board,  shall  be  the  president  of  the  board. 

Act   June  3,   1864,  c.  106,  sec.  9;    13   Stat.   L.,    102. 

48.  Sec.  5151.  Individual  liability  of  shareholders.  The  shareholders  of  every 
national  banking  association  shall  be  held  individually  reponsible,  equally  and  ratably, 
and  not  one  for  another,  for  all  contracts,  debts,  and  engagements  of  such  association, 
to  the  extent  of  the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in  addition 
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to  the  amount  invested  in  such  shares;  except  that  shareholders  of  any  banking 
association  now  existing  under  state  laws,  having  not  less  than  five  millions  of 
dollars  of  capital  actually  paid  in,  and  a  surplus  of  twenty  per  centum  on  hand, 
both  to  be  determined  by  the  comptroller  of  the  currency,  shall  be  liable  only  to 
the  amount  mvested  in  their  shares;  and  such  surplus  of  twentj'  per  centum  shall 
be  kept  undimmished,  and  be  in  addition  to  the  surplus  provided  for  in  this  title; 
and  if  at  any  time  there  is  a  deficiency  m  such  suqilus  of  twenty  per  centum,  such 
association  shall  not  pay  any  dividends  to  its  shareholders  until  the  deficiency  is 
made  good;  and  in  case  of  such  deficiency,  the  comptroller  of  the  currency  may 
compel  the  association  to  close  its  business  and  wind  up  its  affairs  under  the  prov- 
isions of  chapter  fouri)  of  this  title. 

Act  June  3,  1864,  c.  100,  sec.  12;  13  Stat.  L..  102.  See  act  of  June  30,  1876,  following 
section  5238,  Revised  Statutes,  for  enforcement  of  liability  prescribed  by  this  section  in  cases 
of  voluntary  liquidation. 

49.  Sec.  5152.  Executors,  trustees  etc.,  not  personally  liable.  Persons  holding  stock 
as  executors,  administrators,  guardians,  or  trustees  shall  not  be  personally  subject 
to  any  habihties  as  stockholders;  but  the  estates  and  funds  in  their  hands  shall 
be  hable  in  hke  raamier  and  to  the  same  extent  as  the  testator,  mtestate,  ward,  or 
person  interested  in  such  trust-funds  would  be,  if  U\'iug  and  competent  to  act  and 
hold  the  stock  in  his  owti  name. 

Act  June  3,  1864,  c.  106,  see.  63;  13  Stat.  L.,  118. 

50.  Sec.  5153  [as  amended  1907].  National  banking  associations  to  be  depositaries 
of  public  moneys.  All  national  banking  associations,  designated  for  that  pui-pose 
by  the  secretary  of  the  treasury,  shall  be  depositaries  of  pubhc  money,  under  such 
regulations  as  may  be  jjrescribed  by  the  secretary ;  and  they  may  also  be  employed 
as  financial  agents  of  the  government;  and  they  shall  i>erforni  all  such  reasonable 
duties,  as  depositaries  of  pubhc  money  and  financial  agents  of  the  government, 
as  may  be  required  of  them.  The  secretary  of  the  treasury  shall  require  the  asso- 
ciations thus  designated  to  give  satisfactory  security,  by  the  deposit  of  United  States 
bonds  and  otherwise,  for  the  safe-keeping  and  promf>t  payment  of  the  pubhc  money 
deposited  with  them,  and  for  the  faithful  performance  of  their  duties  as  financial 
agents  of  the  government:  Provided,  that  the  secretary  shall,  on  or  before  the  first 
of  January  of  each  year,  make  a  public  statement  of  the  securities  required  during 
that  3'ear  for  such  deposits.  And  every  association  so  designated  as  receiver  or 
depositary  of  the  public  money  shall  take  and  receive  at  par  aU  of  the  national 
currency  bUls,  by  whatever  association  issued,  wliich  have  been  paid  into  the  go- 
vernment for  internal  revenue,  or  for  loans  or  stocks:  Provided,  that  the  secretary 
of  the  treasury  shall  distribute  the  deposits  herein  provided  for,  as  far  as  prac- 
ticable, equitably  between  the  different  states  and  sections. 

Act  June  3,  1864,  c.  106,  sec.  4.5;  13  Stat.  L.,  113.  Act  Mar.  3,  1901,  c.  871,  sec.  1;  31  Stat. 
L.,  1448.  Act  Mar.  4,  1907;  34  Stat.  L.,  1290.  For  other  provisions  relating  to  duties  and  liabili- 
ties of  depositaries  see  following  sections  of  the  Revised  Statutes  of  the  United  States:  Sec.  3640. 
Transfer  of  moneys  from  depositaries  to  treasury  authorized.  Sec.  3641.  Transfer  of  postal 
deposits.  Sec.  3642.  Accounts  of  postal  deposits.  Sec.  3643.  Entry  of  each  deposit,  transfer, 
and  payment.  Sec.  3644.  Public  monej's  in  treasurj'  and  depositories  subject  to  draft  of  treasurer. 
Sec.  3645.  Regulations  for  presentment  of  drafts.  Sec.  3646.  Duplicates  for  lost  or  stolen  checks 
authorized.  Sec.  3647.  Duplicate  check  when  officer  who  issued  is  dead.  See.  3648.  Advances 
of  public  mone3-s  prohibited.  Sec.  3649.  Examination  of  depositaries.  See  also  sees.  3620,  3847, 
4046,   5488,  and  5497,  post. 

51.  Sec.  15.  Interest  on  public  deposits.  Act  May  30, 1903.  That  aU  national  bank- 
ing associations  designated  as  regular  depositaries  of  pubhc  money  shall  pay  upon 
all  special  and  additional  deposits  made  by  the  secretary  of  the  treasury  in  such 
depositaries,  and  all  such  associations  designated  as  temporary  depositaries  of 
pubhc  money  shall  pay  upon  all  sums  of  pubhc  money  deposited  in  such  asso- 
ciations mterest  at  such  rate  as  the  secretary  of  the  treasuiy  may  prescribe,  not 
less,  however,  than  one  per  centum  per  annum  upon  the  average  monthly  amount 
of  such  deposits:  Provided,  however,  that  nothing  contained  in  this  act  shall  be 
construed  to  change  or  modify  the  obligation  of  any  association  or  anj'  of  its 
officers  for  the  safe-keeping  of  pubUc  money:  Provided  further,  that  the  rate  of 
interest  charged  upon  such  deposits  shall  be  equal  and  uniform  throughout  the 
United  States. 

Act  May  30,   1908,  sec.  15. 

1)  Chapter  5  of  this  compilation. 
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52.  Sec.  5154.  Conversion  of  state  banks  into  national  banking  associations.  Any 
bank  incoi-poratcd  by  special  kiw,  or  any  banking  institution  organized  under  a 
general  law  of  any  state,  may  become  a  national  association  under  this  title  by  the 
name  prescribed  in  its  organization  certificate;  and  in  such  ca.se  the  articles  of  asso- 
ciation and  the  organization  certificate  may  be  executed  by  a  majority  of  the  direc- 
tors of  the  bank  or  banking  institution;  and  the  certificate  shall  declare  that  the 
owners  of  two-thirds  of  the  capital  stock  have  authorized  the  directors  to  make 
such  certificate,  and  to  change  or  convert  the  bank  or  banking  institution  into  a 
national  association.  A  majority  of  the  directors,  after  executing  the  articles  of 
association  and  organization  certificate,  shall  have  power  to  execute  all  other  papers, 
and  to  do  whatever  maj'  be  required  to  make  its  organization  perfect  and  complete 
as  a  national  association.  The  shares  of  any  such  bank  may  continue  to  be  for  the 
same  amount  each  as  they  were  before  the  conversion,  and  the  directors  may  con- 
tinue to  be  the  directors  of  the  association  until  others  are  elected  or  appointed  in 
accordance  with  the  provisions  of  this  chapter;  and  any  state  bank  which  is  a  stock- 
holder in  any  other  bank,  by  authority  of  state  laws,  may  continue  to  hold  its  stock, 
although  either  bank,  or  both,  may  be  organized  under  and  have  accepted  the  pro- 
visions of  this  title.  AVlien  the  comptroller  of  the  currency  has  given  to  such  asso- 
ciation a  certificate,  under  his  hand  and  official  seal,  that  the  provisions  of  this 
title  have  been  complied  with,  and  that  it  is  authorized  to  commence  the  business 
of  banking,  the  association  sliall  have  the  same  powers  and  privileges,  and  shall  be 
subject  to  the  same  duties,  responsibilities,  and  rules,  in  all  respects,  as  are  prescribed 
for  other  associations  originally  organized  as  national  banking  associations,  and 
shall  be  held  and  regarded  as  such  an  association.  But  no  such  association  shall 
have  a  less  capital  than  the  amount  prescribed  for  associations  organized  under 
this  title. 

Act   June  3,    1864.  e.  100.  sec.  44;    13   Stat.   L..    112. 

53.  Sec.  5155,  State  banks  having  branches.  It  shall  be  lawful  for  any  bank  or 
banking  association  organized  under  state  laws,  and  having  branches,  the  capital 
being  joint  and  assigned  to  and  used  by  the  mother-bank  and  branches  in  definite 
proportions,  to  become  a  national  banking  association  in  conformity  with  existing 
laws,  and  to  retain  and  keep  in  operation  its  branches,  or  such  one  or  more  of  them  as 
it  may  elect  to  retain;  the  amount  of  the  circulation  redeemable  at  the  mother-bank, 
and  each  branch,  to  be  regulated  by  the  amount  of  capital  assigned  to  and  used  by 
each. 

Act  Mar.   3,   1865,  c.  78,  sec.  7;   13   Stat.   L.,  484. 

54.  Sec.  5156.  Reservation  of  rights  of  associations  organized  under  act  of  1863. 

Nothing  in  this  title  shall  affect  any  appointments  made,  acts  done,  or  proceedings 
had  or  commenced  prior  to  the  tliird  day  of  June,  eighteen  hundred  and  sixty-four, 
in  or  toward  the  organization  of  any  national  banking  association  under  the  act 
of  February  twenty-five,  eighteen  hundred  and  sixty-three;  but  all  associations 
which  on  the  third  day  of  June,  eighteen  hundred  and  sixty-four,  were  organized 
or  commenced  to  be  organized  under  that  act  shall  enjoy  all  the  rights  and  privi- 
leges granted,  and  be  subject  to  all  the  duties,  habiUties,  and  restrictions  imposed 
by  this  title,  notwithstanding  all  the  steps  prescribed  by  this  title  for  the  organiza- 
tion of  associations  were  not  pursued,  if  such  associations  were  duly  organized  under 
that  act. 

Act  June  3,   1864,  c.  106,  sec.  62;   13  Stat.   L.,   118. 

Chapter  III.     Obtainining  and  issuing  circulating  notes. 

55.  Sec.  5157.  What  associations  are  governed  by  chapters  two,  three,  and  four. 
The  provisions  of  chapters  two,  three,  and  four*)  of  this  title,  wliich  are  expressed 
without  restrictive  words,  as  applying  to  "national  banking  associations,"  or  to 
"associations,"  apply  to  aU  associations  organized  to  carry  on  the  business  of  bank- 
ing under  any  act  of  congress. 

56.  Sec.  5158.  Registered  bonds  intended  by  the  term  "United  States  Bonds."  The 
term  "United  Stat  s  bonds,"  as  used  throughout  this  chapter,  shall  be  construed 
to  mean  registered  bonds  of  the  United  States. 

Act  June  3,    1864,   c.  106.  sec.  4;    13   Stat.   L.,    100. 

57.  Sec.  5159.  Deposit  of  bonds  required  before  issue  of  circulating  notes.  Every 
association,  after  having  complied  with  the  provisions  of  this  title,  prehminary  to 

1)  Chapters  three,  four,  and  five  of  this  compilation. 
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the  commencement  of  the  banking  business,  and  before  it  shall  be  authorized  to 
commence  banking  business  under  this  title,  shall  transfer  and  deliver  to  the  trea- 
surer of  the  United  States  any  United  States  registered  bonds,  bearing  interest, 
[to  an  amount  not  less  than  thirty  thousand  dollars  and  not  less  than  one-third  of 
the  capital  stock  paid  in.]  Such  bonds  shall  be  received  by  the  treasurer  upon  deposit 
and  shall  be  by  him  safely  kept  in  his  office,  until  they  shall  be  otherwise  disposed  of, 
in  pursuance  of  the  provisions  of  this  title. 

Act  June  3,  1864,  c.  106,  sec.  16;  13  Stat.  L.,  104.  The  italicized  words  are  held  to  be  modi- 
fied by  the  Acts  of  June  20,  1874,  and  July  12,  1882.  Section  4,  Act  of  June  20,  1874,  which 
follows  section  5167,  provides  in  part  that  the  amount  of  bonds  on  deposit  for  circulation  shall 
not  be  reduced  below  $50,000.  This  determines  the  amount  of  bonds  required  to  be  deposited 
by  banks  organizing  with  capital  stock  over  $150,000.  Banks  having  a  capital  of  $150,000, 
or  less,  are  not  required  to  keep  on  deposit  bonds  in  excess  of  one-fourth  of  the  capital  stock  as 
security  for  their  circulating  notes,  by  act  July  12,  1882,  chapter  290,  section  8.  This  Act  follows 
section  5167,  Revised   Statutes,   infra. 

58.  Panama  canal  bonds  have  all  rights  and  privileges  accorded  to  other  two  per 
cent  bonds  of  the  united  states.  Act  December  21,  1905.  That  the  two  per  cent,  bonds 
of  the  United  States  authorized  by  section  eight  of  the  act  entitled  "An  act  to 
provide  for  the  construction  of  a  canal  connecting  the  waters  of  the  Atlantic  and 
Pacific  oceans,"  approved  June  twenty-eight,  nineteen  hundred  and  two,  shall  have 
all  the  rights  and  privileges  accorded  by  law  to  other  two  per  cent,  bonds  of  the  United 
States,  and  every  national  banking  association  having  on  deposit,  as  provided  by 
law,  such  bonds  issued  under  the  provisions  of  said  section  eight  of  said  act  approved 
June  twenty-eight,  nineteen  hundred  and  two,  to  secure  its  circulating  notes,  shall 
pay  to  the  treasurer  of  the  United  States,  in  the  months  of  January  and  July,  a  tax 
of  one-fourth  of  one  per  cent  each  half  year  upon  the  average  amount  of  such  of 
its  notes  in  circulation  as  are  based  upon  the  deposit  of  said  two  per  cent,  bonds; 
and  such  taxes  shall  be  in  Ueu  of  existing  taxes  on  its  notes  in  circulation  imposed 
bj'  section  fifty-two  hundred  and  fourteen  of  the  revised  statutes. 

Act  Dec.   21.    1905;   34   Stat.   L.,   5. 

59.  Sec.  5160.  Increase  or  reduction  of  deposit  to  correspond  with  capital.  The  de- 
posit of  bonds  made  by  each  association  shall  be  increased  as  its  capital  may  be 
paid  up  or  increased,  so  that  every  association  shall  at  all  times  have  on  deposit 
with  the  treasurer  registered  United  States  bonds  to  the  amount  [of  at  least  one- 
third  of  its  capital  stock  actually  paid  i»].  And  any  association  that  may  desire 
to  reduce  its  capital,  or  close  up  its  business  and  dissolve  its  organisation,  may  take 
up  its  bonds  upon  returning  to  the  comptroller  its  circulating  notes  in  the  proportion 
hereinafter  required,  or  may  take  up  any  excess  of  bonds  beyond  [one-third  of  its 
capital  stock],  and  upon  which  no  circulating  notes  have  been  delivered. 

Act  June  3.  1864,  c.  106,  sec.  16;  13  Stat.  L.,  104,  In  reference  to  italicized  words  see  notes 
under  section  5159,  and  Acts  of  June  20,  1874,  and  July  12,  1882,  set  forth  in  full  following  Revisetl 
Statutes,  section  5167.  These  Acts  fix  the  minimum  of  bonds  as  $50,000  for  all  banks  over  $150,000 
capital  and  as  one-fourth  of  the  capital  stock  for  all  banks  having  a  capital  of  $150,000  or  less. 

60.  Sec.  5161.  Exchange  of  coupon  for  registered  bonds.  To  facilitate  a  compUance 
with  the  two  preceding  sections,  the  secretary  of  the  treasury  is  authorized  to  re- 
ceive from  any  association,  and  cancel,  any  United  States  coupon  bonds,  and  to 
issue  in  heu  thereof  registered  bonds  of  hke  amount,  bearing  a  like  rate  of  interest, 
and  having  the  same  time  to  run. 

Act  June  3,  1864,  c.  106,  sec.  16;  13  Stat.  L.,  104. 

61.  Sec.  5162.  Manner  of  making  transfers  of  bonds.  All  transfers  of  United  States 
bonds  made  by  any  association  under  the  provisions  of  this  title,  shall  be  made  to 
the  treasurer  of  the  United  States  in  trust  for  the  association,  with  a  memorandum 
written  or  printed  on  each  bond,  and  signed  by  the  cashier,  or  some  other  officer 
of  the  association  making  the  deposit.  A  receipt  shall  be  given  to  the  association, 
by  the  comptroller  of  the  currency,  or  by  a  clerk  appomted  by  him  for  that  purpose, 
stating  that  the  bond  is  held  in  trust  for  the  association  on  whose  behalf  the  transfer 
is  made,  and  as  security  for  the  redemption  and  payment  of  any  circulating  notes 
that  have  been  or  may  be  dehvered  to  such  association.  No  assignment  or  transfer 
of  any  such  bond  bj'  the  treasurer  shall  be  deemed  vahd  unless  countersigned  by 
the  comptroller  of  the  currency. 

Act  June  3,   1864.  c.  106,  sec."l9;   13  Stat.  L.,   105. 

62.  Sec.  5163.  Registry  of  transfers.  The  comptroller  of  the  currency  shall  keep 
in  his  office  a  book  in  which  he  shall  cause  to  be  entered,  immediately  upon  counter- 
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signing  it,  every  transfer  or  assignment  by  the  treasurer,  of  any  bonds  belonging 
to  a  national  banking  association,  presented  for  his  signature.  He  shall  state 
in  such  entry  the  name  of  the  association  from  whose  accounts  the  transfer  is 
made,  the  name  of  the  party  to  whom  it  is  made,  and  tiie  par  value  of  the  bonds 
transferred. 

Act   Junes     1864,   f.  106,   sees.  19—21);    1.3    Stat.    L.,    105. 

63.  Sec.  5104.  Notice  of  transfer  to  be  given  to  association  interested.  The  compt- 
roller of  the  currency  shall,  immediately  upon  countersigning  and  entering  any  transfer 
or  assignment  by  the  treasurer,  of  any  bonds  belonging  to  a  national  banking  asso- 
ciation, advise  by  mail  the  association  from  whose  accounts  the  transfer  is  made, 
of  the  kiiid  and  numerical  designation  of  the  bonds,  and  the  amount  thereof  so  trans- 
feiTed. 

Act   June  3,    1864,   c.  106,   sec.  19;    l.S    Stat.    L.,    105. 

64.  Sec.  5165.  Examination  of  registry  and  bonds.  The  comptroller  of  the  currency 
shall  have  at  all  times,  during  office  hours,  access  to  the  books  of  the  treasurer  of 
the  United  States  for  the  puqjose  of  ascertaining  the  correctness  of  any  transfer  or 
assignment  of  the  bonds  deposited  by  an  association,  presented  to  the  comptroller 
to  countersign;  and  the  treasurer  shall  have  the  like  access  to  the  book  mentioned 
in  section  fifty-one  hundred  and  sixty-three,  during  office  hours,  to  ascertain  the 
correctness  of  the  entries  in  the  same;  and  the  comptroller  shall  also  at  all  times 
iiave  access  to  the  bonds  on  deposit  with  the  treasurer  to  ascertain  their  amount 
and  condition. 

Act  June  3,    1864.  o.  100.  sec.  20;    i;i   Stat,   I..,    105. 

65.  Sec.  5166.  Annual  examination  of  bonds  by  association.  Every  association 
having  bonds  deposited  in  the  office  of  tlie  treasurer  of  the  United  States  shall, 
unce  or  oftener  in  each  fiscal  year,  examine  and  compare  the  bonds  pledged  by  the 
association  with  the  books  of  the  comptroller  of  the  currency  and  with  the  accounts 
of  the  association,  and,  if  they  are  found  correct,  to  execute  to  the  treasurer  a  certi- 
ficate Betting  forth  the  different  kinds  and  the  amounts  thereof,  and  that  the  same  are 
in  the  possession  and  custody  of  the  treasurer  at  the  date  of  the  certificate.  Such 
examination  shall  be  made  at  such  time  or  times,  during  the  ordinary  business 
hours,  as  the  treasurer  and  the  comptroller,  respectively,  may  select,  and  may  be 
made  by  an  officer  or  agent  of  such  association,  duly  appointed  in  writing  for  that 
])urpo8e;  and  his  certificate  before  mentioned  shall  be  of  like  force  and  vahdity  as 
if  executed  by  the  president  or  cashier.  A  duplicate  of  such  certificate,  signed  by 
the  treasurer,  shall  be  retained  by  the  association. 

Act   Jime  3,    1864,  c.  106,  sec.  25;    13   Stat.   L.,    106. 

66.  Sec.  5167.  General  provisions  respecting  bonds.  The  bonds  transferred  to  and 
deposited  with  the  treasurer  of  the  United  States,  by  any  association,  for  the  se- 
curity of  its  circulating  notes,  shall  be  held  exclusively  for  that  purpose,  until  such 
notes  are  redeemed,  except  as  provided  in  this  title.  The  comptroller  of  the  currency 
shall  give  to  any  such  association  powers  of  attorney  to  receive  and  appropriate 
to  its  own  use  the  interest  on  the  bonds  which  it  has  so  transferred  to  the  treasurer; 
but  such  powers  shall  become  inoperative  whenever  such  association  fails  to  redeem 
its  circulating  notes.  Whenever  the  market  or  cash  value  of  any  bonds  thus  deposited 
with  the  treasurer  is  reduced  below  the  amount  of  the  circulation  issued  for  the  same, 
the  comptroller  may  demand  and  receive  the  amount  of  such  depreciation  in  other 
United  States  bonds  at  cash  value  or  in  money,  from  the  association,  to  be  deposited 
with  the  treasurer  as  long  as  such  depreciation  continues.  And  the  comptroller, 
upon  the  terms  prescribed  by  the  secretary  of  the  treasury,  may  permit  an  exchange 
to  be  made  of  any  of  the  bonds  deposited  with  the  treasurer  by  any  association  for 
other  bonds  of  the  United  States  authorized  to  be  received  as  security  for  circulat- 
ing notes,  if  he  is  of  opinion  that  such  an  exchange  can  be  made  without  prejudice 
to  the  United  States ;  and  he  may  direct  the  return  of  any  bonds  to  the  association 
which  transferred  the  same,  in  sums  of  not  less  than  one  thousand  dollars,  upon  the 
surrender  to  him  and  the  cancellation  of  a  proportionate  amount  of  such  circulating 
notes:  Provided,  that  the  remaining  bonds  which  shall  have  been  transferred  by  the 
association  offering  to  surrender  circulating  notes  are  equal  to  the  amount  required 
for  the  circulating  notes  not  surrendered  by  such  association,  and  that  the  amount 
of  bonds  in  the  bands  of  the  treasurer  is  not  diminished  below  the  amount  required 
to  be  kept  on  deposit  with  him,  and  that  there  has  been  no  failure  by  the  association 
to  redeem  its  circulating  notes,  nor  any  other  violation  by  it  of  the  provisions  of  this 
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title,   and  that  the  market  or  cash   value  of  the  remaining  bonds  is  not  below 
the  amount  required  for  the  cirrulation  issued  for  the  same. 
Act  June   3,    1864,  c.  106,  sec.  26;    13   Stat.   L.,    107. 

67.  Sec.  4.  Withdrawal  of  circulating  notes  on  deposit  of  lawful  money  and  with- 
drawal of  bonds.  Act  June  20,  1874.  That  any  association  organized  under  this 
act,  or  any  of  the  acts  of  which  this  is  an  amendment,  desiring  to  withdraw  its  cir- 
culating notes,  in  whole  or  in  part,  may,  upon  the  deposit  of  lawful  money  with  the 
treasurer  of  the  United  States  in  sums  of  not  less  than  nine  thousand  dollars,  take 
up  the  bonds  which  said  association  has  on  deposit  with  the  treasurer  for  the  security 
of  such  circulating  notes ;  wliich  bonds  shall  be  assigned  to  the  bank  in  the  manner 
specified  in  the  nineteenth  section  of  the  nationalbank  act;  and  the  outstanding 
notes  of  said  association,  to  an  amount  equal  to  the  legal-tender  notes  deposited, 
shall  be  redeemed  at  the  treasury  of  the  United  States,  and  destroyed  as  now  prov- 
ided by  law:  Provided,  that  the  amoimt  of  the  bonds  on  deposit  for  circulation  shall 
not  be  reduced  below  fifty  thousand  dollars. 

Act  June  20,  1874,  c.  343,  sec.  4;  18  Stat.  L.,  124.  Other  sections  of  this  act  referred  to 
under  Revised  Statutes,  section  5192.  Section  19  of  the  National  Bank  Act  is  incorporated  in 
Revised   Statutes,  sections  5162 — 5164. 

68.  Sec.  8.  Amount  of  bonds  required  to  be  on  deposit;  reduction  of  amount  or 
retirement  in  full  of  circulating  notes.  Act  July  12,  1882.  That  national  banks  now 
organized  or  hereafter  organized,  having  a  capital  of  one  hundred  and  fifty  thousand 
dollars,  or  less,  shall  not  be  required  to  keep  on  deposit  or  deposit  with  the  trea- 
surer of  the  United  States  United  (States  bonds  in  excess  of  one-fourth  of  their  capital 
stock  as  security  for  their  circulating  notes;  but  such  banks  shall  keep  on  deposit 
or  deposit  with  the  tresaurer  of  the  United  States  the  amount  of  bonds  as  herein 
required.  And  such  of  those  banks  having  on  deposit  bonds  in  excess  of  that  amount 
are  authorized  to  reduce  their  circulation  by  the  deposit  of  lawful  money  as  provided 
by  law;  [provided,  that  the  amoimt  of  such  circidating  notes  shall  not  in  any  case 
exceed  ninety  per  centum  of  the  par  value  of  the  bonds  deposited  as  herein  provided:^ 
Provided  further,  that  the  national  banks  which  shall  hereafter  make  deposits  of 
lawful  money  for  the  retirement  in  full  of  their  circulation  shall  at  the  time  of  their 
deposit  be  assessed  for  the  cost  of  transporting  and  redeeming  their  notes  then  out- 
standing, a  sum  equal  to  the  average  cost  of  the  redemption  of  national-bank  notes 
during  the  preceding  year,  and  shall  thereupon  pay  such  assessment.  And  all  national 
banks  which  have  heretofore  made  or  shall  hereafter  make  deposits  of  lawful  money 
for  the  reduction  of  their  circulation  shall  be  assessed  and  shall  pay  an  assessment 
in  the  manner  specified  in  section  three  of  the  act  approved  June  20,  1874,  for  the 
cost  of  transporting  and  redeeming  their  notes  redeemed  from  such  deposits  sub- 
sequently to  June  30,  1881. 

Act  July  12.  1882,  c.  290,  sec.  8;  22  Stat.  L.,  164.  The  limitation  of  the  circulation  not 
to  exceed  ninety  per  cent,  of  the  bonds  deposited  is  superseded  by  Act  March  14,  1900,  which 
follows  Revised  Statutes  5171.  Act  June  20,  1874,  section  3,  mentioned  in  tliis  section,  follows 
Revised   Statutes,  section   5192. 

69.  Sec.  10.  Withdrawal  of  circulating  notes  on  deposit  of  lawful  money,  and  with- 
drawal of  bonds.  Not  more  than  nine  millions  to  be  deposited  during  any  calendar 
month.  Withdrawal  of  additional  circulation  on  deposit  of  lawful  money  or  national 
bank  notes.  Act  May  30,  1903.  That  section  nine  of  the  act  approved  July  twelfth, 
eighteen  hundred  and  eighty-two,  as  amended  by  (he  act  approved  March  fourth, 
nineteen  hundred  and  seven,  be  further  amended  to  read  as  follows: 

"Sec.  9.  That  any  national  banking  association  desiring  to  withdraw  its  cir- 
culating notes,  secured  by  deposit  of  United  States  bonds  in  the  manner  provided 
in  section  four  of  the  act  approved  June  twentieth,  eighteen  hundred  and  seventy- 
four,  is  hereby  authorized  for  that  purpose  to  deposit  la\rful  monej'  with  the  trea- 
surer of  the  United  States  and,  with  the  consent  of  the  comptroller  of  the  currency 
and  the  approval  of  the  secretarj-  of  the  treasury,  to  withdraw  a  proportionate  amount 
of  bonds  held  as  security  for  its  circulating  notes  in  the  order  of  such  deposits: 
Provided,  that  not  more  than  nine  millions  of  dollars  of  lawful  money  shall  be  so 
deposited  during  any  calendar  month  for  this  purpose. 

"Any  national  banking  association  desiring  to  withdraw  any  of  its  circulating 
notes,  secured  by  the  deposit  of  securities  other  than  bonds  of  the  United  States, 
may  make  such  withdrawal  at  any  time  in  Uke  manner  and  effect  by  the  deposit 
of  lawful  money  or  national  bank  notes  with  the  treasurer  of  the  United  States, 
and  upon  such  deposit  a  proportionate  share  of  the  securities  so  deposited  may  be 
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withdrawn:  Provided,  that  the  deposits  under  this  section  to  retire  notes  secured 
by  the  deposit  of  securities  other  than  bonds  of  the  United  States  shall  not  be  covered 
into  the  treasurj-,  as  required  by  section  six  of  an  act  entitled  'An  act  directing  the 
purchase  of  silver  bullion  and  the  issue  of  treasury  notes  thereon,  and  for  other 
purposes,'  approved  July  fourteenth,  eighteen  hundred  and  ninety,  but  shall  be 
retained  in  the  treasury  for  the  purpose  of  redeeming  the  notes  of  the  bank  ms^king 
such  deposit." 

Act  May  30,   1908.  soc.  10. 

70.  Sec.  5168.  Comptroller  to  determine  if  association  can  commence  business. 

Whenever  a  certificate  is  transmitted  to  the  comptroller  of  the  currency,  as  provided 
in  this  title  and  the  association  transmitting  the  same  notifies  the  comptroller  that 
at  least  fifty  per  centum  of  its  capital  stock  has  been  duly  paid  in,  and  that  such 
association  has  complied  with  aU  the  provisions  of  this  title  required  to  be  compUed 
with  before  an  association  shaD  be  authorized  to  commence  the  business  of  banking, 
the  comptroller  shall  examine  into  the  condition  of  such  association,  ascertain 
especially  the  amount  of  money  paid  in  on  account  of  its  capital,  the  name  and  place 
of  residence  of  each  of  its  directors,  and  the  amount  of  the  capital  stock  of  which 
each  is  the  owner  m  good  faith,  and  generally  whether  such  association  has  complied 
with  all  the  provisions  of  this  title  required  to  entitle  it  to  engage  in  the  business 
of  banking;  and  shall  cause  to  be  made  and  attested  by  the  oaths  of  a  majority 
of  the  directors,  and  by  the  president  or  cashier  of  the  association,  a  statement  of 
all  the  facts  necessary  to  enable  the  comptroller  to  determine  whether  the  association 
is  lawrfuUy  entitled  to  commence  the  business  of  banking. 
Act  June  3,   18G4,  c.  100.  sec.  17:   13  Stat.  L..   104. 

71.  Sec.  5169.  Certificate  of  authority  to  commence  banking  to  be  issued.  If,  upon 

a  careful  examination  of  the  facts  so  reported,  and  of  any  other  facts  which  may 
come  to  the  luiowledge  of  tlie  comptroller,  whether  by  means  of  a  special  commission 
appointed  by  liim  for  tlie  purpose  of  inquiring  into  the  condition  of  such  association, 
or  otherwise,  it  appears  that  such  association  is  lawfully  entitled  to  commence  the 
business  of  banking,  the  comptroller  shall  give  to  such  association  a  certificate, 
under  his  hand  and  official  seal,  that  such  association  has  comphed  with  all  the  prov- 
isions required  to  be  complied  with  before  commencing  the  business  of  banking, 
and  that  such  association  is  authorized  to  commence  such  business.  But  the  comp- 
troller may  withhold  from  an  association  his  certificate  authorizing  the  commence- 
ment of  business,  whenever  he  has  reason  to  suppose  that  the  shareholders  have 
formed  the  same  for  any  other  than  the  legitimate  objects  contemplated  by  this 
title. 

Act   June  3,    1864.   c.  106,  .'^ccs.  12,    IS;    13   Stat.   L.,    102,    104. 

72.  Sec.  5170.  Publication  of  certificate.  The  association  shall  cause  the  certi- 
ficate issued  under  the  preceding  section  to  be  published  in  some  newspaper  printed 
in  the  city  or  county  where  the  association  is  located,  for  at  least  sixty  days  next 
after  the  issuing  thereof;  or,  if  no  ne\\spaper  is  pubhshed  in  such  city  or  county, 
then  in  the  newspaper  published  nearest  thereto. 

Act  June  3,   1864,  c.  106,  sec.  18;   13  Stat.  L.,   104. 

73.  Sec.  5171. 

[This  section  was  repealed  by  Act  of  July  12,  1882,  and  the  repealing  section  was  super- 
seded by  Act  of  March    14,    1900,  section   12.  which  follows.] 

74.  Sec.  12.  Delivery  of  circulating  notes.  Act  of  March  14,  1900.  That  upon  the 
deposit  wdth  the  treasurer  of  the  United  States,  by  any  national  banking  association, 
of  any  bonds  of  the  United  States  in  the  manner  provided  by  existing  law,  such 
association  shall  be  entitled  to  receive  from  the  comptroller  of  the  currency  cir- 
culating notes  in  blank,  registered  and  countersigned  as  provided  by  law,  equal  in 
amount  to  the  par  value  of  the  bonds  so  deposited;  and  any  national  banMng  asso- 
ciations now  having  bonds  on  deposit  for  the  security  of  circulating  notes,  and  upon 
which  an  amount  of  circulatmg  notes  has  been  issued  less  than  the  par  value  of  the 
bonds,  shah  be  entitled,  upon  due  application  to  the  comptroller  of  the  currency, 
to  receive  additional  circulating  notes  in  blank  to  an  amount  which  will  increase 
the  circulating  notes  held  by  such  association  to  the  par  value  of  the  bonds  deposited, 
such  additional  notes  to  be  held  and  treated  in  the  same  way  as  circulating  notes 
of  national  banking  associations  heretofore  issued,  and  subject  to  all  the  provisions 
of  law  affecting  such  notes:  Provided,  that  nothing  herein  contained  shall  be  con- 
strued to  modify  or  repeal  the  provisions  of  section  fifty-one  hundred  and  sixty- 
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seven  of  the  revised  statutes  of  the  United  States,  authorizing  the  comptroller  of 
the  currency  to  require  additional  deposits  of  bonds  or  of  lawful  money  in  case  the 
market  value  of  the  bonds  held  to  secure  the  circulating  notes  shall  fall  below  the 
par  value  of  the  circulating  notes  outstanding  for  which  such  bonds  may  be  deposited 
as  security:  And  provided  further,  that  the  circulating  notes  furnished  to  national 
banking  associations  under  the  provisions  of  this  act  shall  be  of  the  denominations 
prescribed  by  law,  except  that  no  national  banking  association  shall,  after  the  passage 
of  this  act,  be  entitled  to  receive  from  the  comptroller  of  the  currency,  or  to  issue 
or  reissue  or  place  in  circulation,  more  than  one-third  in  amount  of  its  circulating 
notes  of  the  denommation  of  five  dollars:  And  provided  further,  that  the  total 
amount  of  such  notes  issued  to  any  such  association  may  equal  at  any  time  but  shall 
not  exceed  the  amount  at  such  time  of  its  capital  stock  actually  paid  in:  And  pro- 
vided further,  that  under  regulations  to  be  prescribed  by  the  secretary  of  the  trea- 
sury any  national  banking  association  may  substitute  the  two  per  centum  bonds 
issued  under  the  provisions  of  this  Act  for  any  of  the  bonds  deposited  with  the 
treasurer  to  secure  circulation  or  to  secure  deposits  of  pubhc  money;  and  so  much 
of  an  act  entitled  "An  act  to  enable  national  banking  associations  to  extend  their 
corporate  existence,  and  for  other  purposes,"  approved  July  twelfth,  eighteen  hundred 
and  eighty-two,  as  proliibits  any  national  bank  which  makes  any  deposit  of  lawful 
money  in  order  to  withdraw  its  circulating  notes  from  receiving  any  increase  of 
its  circulation  for  the  period  of  six  months  from  the  time  it  made  such  deposit 
of  lawful  money  for  the  purpose  aforesaid,  is  hereby  repealed,  and  all  other 
acts  or  parts  of  acts  inconsistent  with  the  provisions  of  this  section  are  hereby 
repealed. 

Act  Mar.  14,   1900,  c.  41,  sec.  12;   31    Stat.   L.,   49. 

75.  Sec.  5172  [as  amended  May  30,  1908].  Printing  denominations  and  form  of 
the  circulating  notes.  In  order  to  furnish  suitable  notes  for  circulation,  the  comptroller 
of  the  currenc}^  shall,  under  the  direction  of  the  secretary  of  the  treasiu-y,  cause 
plates  and  dies  to  be  engraved,  in  the  best  mamier  to  guard  against  counterfeiting 
and  fraudulent  alterations,  and  shall  have  printed  therefrom,  and  numbered,  such 
quantity  of  circulating  notes,  in  blank,  of  the  denominations  of  five  dollars,  ten  dol- 
lars, twenty  dollars,  fifty  dollars,  one  hundred  dollars,  five  hundred  dollars,  one 
thousand  dollars,  and  ten  thousand  dollars,  as  may  be  required  to  supply  the  asso- 
ciations entitled  to  receive  the  same.  Such  notes  shall  state  upon  their  face  that  they 
are  secured  by  United  States  bonds  or  other  securities,  certified  by  the  written  or 
engraved  signatures  of  the  treasurer  and  register  and  by  the  imprint  of  the  seal  of 
the  treasury.  They  shall  also  express  upon  their  face  the  promise  of  the  association 
receiving  the  same  to  pay  on  demand,  attested  by  the  signature  of  the  president 
or  vice-president  and  cashier.  The  comptroDer  of  the  currency,  acting  under  the 
direction  of  the  secretary  of  the  treasury,  sliaD  as  soon  as  practicable  cause  to  be 
prepared  circulating  notes  in  blank,  registered  and  countersigned,  as  provided  by 
law,  to  an  amount  equal  to  fifty  per  centum  of  the  capital  stock  of  each  national 
banking  association;  such  notes  to  be  deposited  in  the  treasury  or  in  the  subtrea- 
eury  of  the  United  States  nearest  the  place  of  business  of  each  association,  and  to 
be  held  for  such  association,  subject  to  the  order  of  the  comptroller  of  the  currency, 
for  their  deUvery  as  provided  by  law :  Provided,  that  the  comptroller  of  the  currency 
may  issue  national  bank  notes  of  the  present  form  until  plates  can  be  prepared 
and  circulating  notes  issued  as  above  provided :  Provided,  however,  that  in  no  event 
shall  bank  notes  of  the  present  form  be  issued  to  any  bank  as  additional  circulation 
provided  for  by  this  act. 

Act  June  3,   1864,  c.  104,  sec.  22;   13  Stat.  L.,   10.5.    Act  May  30,   1908,  sec.  11. 

76.  Sec.  5.  Charter  number  to  be  printed  on  notes.  Act  June  20,  1874.  That  the 
comptroller  of  the  currency  shall,  under  such  rules  and  regulations  as  the  secretary 
of  the  treasury  may  prescribe,  cause  the  charter  numbers  of  the  association  to  be 
printed  upon  all  national  bank  notes  which  may  be  hereafter  issued  by  him. 

Act  June  20,  1874,  c.  343,  sec.  5;  18  Stat.  L.,  124"  Other  sections  of  this  act  will  be  found 
under  Revised   Statutes,  section   5192. 

77.  Sec.  1.  Distinctive  paper  for  printing  notes.  Act  March  3,  1875.  ****  That 
the  national -bank  notes  shall  be  printed  under  the  direction  of  the  secretary  of  the 
treasury,  and  upon  the  distinctive  or  special  paper  which  has  been,  or  may  hereafter 
be,  adopted  by  him  for  printing  United  States  notes. 

Act  Mar.  3,   1875,  c.  130,  sec.  1;   18  Stat.  L.,  372;  sundry  civil  bill. 
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78.  Sec.  5173.  Plates  and  dies  to  be  under  the  control  of  the  comptroller.  Theplates 
and  special  dies  to  be  procured  by  the  com])troller  of  the  ciirrenc\  tor  the  printing 
of  such  circulating  notes  shall  remain  under  his  control  and  direction,  and  the  ex- 
penses necessarily  incurred  in  executing  the  laws  respecting  tlie  procuring  of  such 
notes,  and  all  other  expenses  of  the  bureau  of  the  currency,  shall  be  paid  out  of  the 
proceeds  of  the  taxes  or  duties  assessed  and  collected  on  the  circulation  of  national 
banking  associations  under  this  title. 

Act  June  3,  1864.  c.  106,  sec.  41;  13  Stat.  L.,  HI.  See  Act  June  20,  1874,  following  Revised 
Statutes,  5192,  and  Act  Jul}'  12.  1882,  following  Revised  Statutes,  5136,  requiring  banks  to  pay 
cost  of  their  plates. 

79.  Sec.  5174  [as  amended  1877].  Examination  of  plates  and  dies.  The  comptroller 
of  the  currency  shall  cause  to  be  examined,  each  year,  the  plates,  dies,  bed  pieces, 
and  other  material  from  which  the  nationalbank  circulation  is  printed,  in  whole 
or  in  part,  and  file  in  his  office  annually  a  correct  list  of  the  same.  Such  material 
as  shall  have  been  used  in  the  printing  of  the  notes  of  associations  which  are  in  li- 
quidation, or  have  closed  business,  shall  be  destroyed,  under  such  regulations  as 
shall  be  prescribed  by  the  comptroller  of  the  currency  and  approved  by  the  secretary 
of  the  treasury.  The  expenses  of  any  such  examination  or  destruction  shall  be  paid 
out  of  any  appropriation  made  by  congress  for  the  special  examination  of  national 
banks  and  bank-note  plates. 

Act  Mar.3,  1873,  c.  269,  hpc.  4;  17  Stat.  L.,  603.   Act  Feb.  27,  1877,  c.  69;  19  Stat.  L.,  252. 

80.  Sec.  5175.  Limit  to  issue  of  notes  under  five  dollars.  Not  more  than  one-sixth 
parti  of  the  notes  furnished  to  any  association  shall  be  of  a  less  denomination  than 
five  dollars.  After  specie  payments  are  resumed  no  association  shall  be  furnished 
with  notes  of  a  less  denomination  than  five  dollars. 

Act  June  3,  1864,  c.  106,  sec.  22;  13  Stat.  L.,  105.  Specie  pajTuents  were  resumed  Jan.  1, 
1879.  (See  act  of  March  14,  1900,  section  12,  following  Revised  Statutes,  5171,  limiting  the 
issue  of  five-dollar  notes.) 

81.  Sec.  5176. 

[Repealed  by  Act  July  12,  1882,  which  in  turn  was  superseded  by  act  March  14,  1900.  (See 
section  5171.)] 

82.  Sec.  5177. 

[Repealed  by  Act   January    14,    1875.] 

83.  Sec.  3.  Aggregate  amount  of  circulating  notes  not  limited.  Act  January  14, 
1875.  That  section  5177  of  the  revised  statutes  of  the  United  States,  hmiting  the  aggre- 
gate amount  of  circulating  notes  of  national  banking  associations,  be  and  is  hereby 
repealed;  and  each  existing  banking  association  may  increase  its  circulating  notes 
in  accordance  with  existing  law  without  respect  to  said  aggregate  limit;  and  new 
banking  associations  may  be  organized  in  accordance  with  existing  law  without 
respect  to  said  aggregate  limit;  and  the  provisions  of  law  for  the  withdrawal  and 
redistribution  of  national  bank  currency  among  the  several  states  and  territories 
are  hereby  repealed. 

Act  Jan.    14,   1875,  sec.  3.   18  Stat.  L.,  296. 

84.  Sec.  5178. 

[Superseded  by  Act  January   14,    1875.] 

85.  Sec.  5179. 

[Superseded  by  Act   January   14,    1875.] 

86.  Sec.  5180. 

[Repealed  by  Act  of  January   14,    1875.] 

87.  Sec.  5181. 

[Superseded  by  Act   January    14.    1875.] 

88.  Sec.  5182.  For  what  demands  national-bank  notes  may  be  received.  After  any 
association  receiving  circulating  notes  under  this  title  has  caused  its  promise  to  pay 
such  notes  on  demand  to  be  signed  by  the  president  or  vice-president  and  cashier 
thereof,  in  such  manner  as  to  make  them  obUgatory  promissory  notes,  payable  on 
demand,  at  its  place  of  business,  such  association  may  issue  and  circulate  the  same 
as  money.  And  the  same  shall  be  received  at  par  in  all  parts  of  the  United  States 
in  payment  of  taxes,  excises,  public  lands,  and  all  other  dues  to  the  United  States, 
except  duties  on  imports;  and  also  for  all  salaries  and  other  debts  and  demands 
owing  by  the  United  States  to  individuals,  corporations,  and  associations  within 
the  United  States,  except  interest  on  the  public  debt,  and  in  redemption  of  the  na- 
tional currency. 

Act   Juno  3,   1864,  c.  106,  sec.  23;   13   Stat.   L.,    106. 
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89.  Sec.  5183  [as  amended  1875].  Issueof  post  notes,  etc.,  prohibited.  Nonational 
banking  association  shall  issue  post  notes  or  any  other  notes  to  circulate  as  money 
than  such  as  are  authorized  by  the  provisions  of  this  title. 

Act  June  3,  1864,  c.  106,  sec.  23;  13  Stat.  L.,  106.  Act  Feb.  18,  1875,  c.  80;  18  Stat. 
L.,  320. 

90.  Sec.  5184.  Destroying  and  replacing  worn-out  and  mutilated  notes.  It  shall 
be  the  duty  of  the  comptroller  of  the  currency  to  receive  worn-out  or  mutilated 
circulating  notes  issued  by  any  banking  association,  and  also,  on  due  proof  of  the 
destruction  of  any  such  circulating  notes,  to  deliver  in  place  thereof  to  the  associa- 
tion other  blank  circulating  notes  to  an  equal  amount.  Such  worn-out  or  muti- 
lated notes,  after  a  memorandum  has  been  entered  in  the  proper  books,  in  accord- 
ance ^vith  such  regulations  as  may  be  estabUshed  by  the  comptroller,  as  well  as  all 
circulating  notes  which  shall  have  been  paid  or  surrendered  to  be  canceled,  [shell 
he  burned  to  ashes)  in  presence  of  four  persons,  one  to  be  appointed  by  the  secretary 
of  the  treasury,  one  by  the  comptroller  of  the  currency,  one  by  the  treasurer  of  the 
United  States,  and  one  by  the  association,  under  such  regulations  as  the  secretary 
of  the  treasurj'  may  prescribe.  A  certificate  of  [such  burning],  signed  by  the  parties 
so  appointed,  shall  be  made  in  the  books  of  the  comptroller,  and  a  duplicate  thereof 
forwarded  to  the  association  whose  notes  are  thus  canceled. 

Act  June  3,  1864,  c.  106,  sec.  24;  13  Stat.  L.,  106.  Act  June  23,  1874,  provides  for  macer- 
ation in  place  of  burning. 

91.  Maceration  of  national  bank  notes.  Act  June  23, 1874.  *  *  *  *  For  the  maceration 
of  national  bank  notes  *  *  *  * ;  and  that  all  such  issues  hereafter  destroyed  may  be 
destroj'ed  by  maceration  instead  of  burning  to  ashes,  as  now  provided  by  law ;  and  that 
so  much  of  sections  twenty-four  and  forty-three  of  the  national  currency  act  as 
requires  national  bank  notes  to  be  burned  to  ashes  is  hereby  repealed;  that  the 
pulp  from  such  macerated  issue  shall  be  disposed  of  only  xmder  the  direction  of  the 
secretary  of  the  treasury. 

Provision  in  sundry  civil  appropriation  Act,   Jiuie   23,    1874:    18   Stat.   L.,   206. 

92.  Sec.  5185  [as  amended  1875].  Organization  of  associations  to  issue  gold  notes. 
Associations  iaa.y  be  organized  in  the  manner  prescribed  by  this  title  for  the  purpose 
of  issuing  notes  payable  in  gold ;  and  upon  the  deposit  of  any  United  States  bonds 
bearing  interest  payable  in  gold  with  the  treasurer  of  the  United  States,  in  the 
manner  prescribed  for  other  associations,  it  shall  be  lawful  for  the  comptroller  of 
the  currency  to  issue  to  the  association  making  the  deposit  circulating  notes  of 
different  denominations,  but  none  of  them  of  less  than  five  dollars,  and  not 
exceeding  in  amount  eighty  per  centum  of  the  par  value  of  the  bonds  deposited, 
which  shall  express  the  promise  of  the  association  to  pay  them,  upon  presentation 
at  the  office  at  wliich  they  are  issued,  in  gold  coin  of  the  United  States,  and  shall 
be  so  redeemable. 

Act  July  12,  1870,  c.  282,  sec.  3;  16  Stat.  L.,  252.   Act  Jan.  19,  1875,  c.  19;  18  Stat.  L.,  302. 

93.  Sec.  5186.  Reserve  requirements  for  gold  banks.  Every  association  organized 
under  the  preceding  section  shall  at  all  times  keep  on  hand  not  less  than  twenty- 
five  per  centum  of  its  outstanding  circulation,  in  gold  or  silver  coin  of  the  United 
States;  and  shall  receive  at  par  Ln  the  payment  of  debts  the  gold  notes  of  every 
other  such  association  which  at  the  time  of  such  payment  is  redeeming  its  circulat- 
ing notes  in  gold  coin  of  the  United  States,  and  shall  be  subject  to  all  the  provisions 
of  this  title:  Provided,  that,  in  apphang  the  same  to  associations  organized  for  issuing 
gold  notes,  the  terms  "lawful  money"  and  "lawful  money  of  the  United  States" 
shall  be  construed  to  mean  gold  or  sQver  coin  of  the  United  States;  and  the  cir- 
culation of  such  association  shall  not  be  within  the  Umitation  of  circulation  mentioned 
Ln  this  title. 

Act  July   12,   1870,  c.  282,  sees,  3—5;   16  Stat,   L,,  252,  253, 

94.  Conversion  of  national  gold  banks  into  currency  banks.  Act  February  14, 18C0. 
That  any  national  gold  bank  organized  under  the  provisions  of  the  laws  of  the  United 
States,  may,  in  the  mamier  and  subject  to  the  provisions  prescribed  by  section  fifty- 
one  hundred  and  fifty-four  of  the  revised  statutes  of  the  United  States,  for  the  con- 
version of  banks  incorporated  under  the  laws  of  any  state,  cease  to  be  a  gold  bank, 
and  become  such  an  association  as  is  authorized  by  section  fifty-one  hundred  and 
thirty-three,  for  carrs'Lng  on  the  business  of  banking,  and  shall  have  the  same  powers 
and  pri\'ileges,  and  shall  be  subject  to  the  same  duties,  responsibilities,  and  rules,  in 
all  respects,  as  are  by  law   prescribed  for  such   associations:   Pro\ided,   that   all 
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certificates  of  organization  which  shall  be  issued  under  this  act  shall  bear  the  date 
of  the  original  organization  of  each  bank  respectively  as  a  gold  bank. 

Act  Feb.  14,    1880.   c.  25;   21    Stat.    I...   tili. 

95.  Sec.  5187.  Penalty  for  issuing  circulating  notes  to  unauthorized  associations. 

No  officer  acting  under  the  provisions  of  this  title  shall  countersign  or  deliver  to  any 
association  or  to  any  other  company  or  person,  any  circulating  notes  contemplated 
by  this  title,  except  in  accordance  with  the  true  intent  and  meaning  of  its  provisions. 
Every  officer  who  violates  this  section  shall  be  deemed  guilty  of  a  high  misdemeanor, 
and  shall  be  fined  not  more  than  double  the  amount  so  countersigned  and  deUvered, 
and  imprisoned  not  less  than  one  year  and  not  more  than  fifteen  years. 

Act   June  3,   1864.  c.  106,  sec.  27;    i3   St.it.   L..    107. 

96.  Sec.  5188.  Penalty  for  imitating  bank  circulation.  Use  of  same  for  advertising 
purposes.  It  shall  not  be  lawful  to  design,  engrave,  print,  or  in  any  manner  make 
or  execute,  or  to  utter,  issue,  distribute,  circulate,  or  use,  any  business  or  professional 
card,  notice,  placard,  circular,  handbill,  or  advertisement,  in  the  likeness  or  sinii- 
Utude  of  any  circulating  note  or  other  obligation  or  security  of  any  banking  associa- 
tion organized  or  acting  under  the  laws  of  the  United  States  w  hich  has  been  or  may 
be  issued  under  tliis  title,  or  any  act  of  congress,  or  to  write,  print,  or  otherwise  im- 
])ress  upon  any  such  note,  obUgation,  or  security  any  business  or  professional  card, 
notice,  or  advertisement,  or  any  notice  or  advertisement  of  any  matter  or  thing 
whatever.  Every  person  who  violates  this  section  shall  be  Liable  to  a  penalty  of  one 
hundred  dollars,  recoverable  one-half  to  the  use  of  the  informer. 

Act  Feb.  5,    1867,  c.  26,  sec.  2;   14   Stat.   L.,   383.      ' 

97.  Sec.  5189.  Penalty  for  mutilating  circulation.  Every  person  who  mutilates, 
cuts,  defaces,  disfigures,  or  perforates  with  holes,  or  unites  or  cements  together, 
or  does  any  other  thing  to  any  bank  bill,  draft,  note,  or  other  evidence  of  debt, 
issued  by  any  national  banking  association,  or  who  causes  or  jjrocures  the  same  to 
be  done,  with  intent  to  render  such  bank  bill,  draft,  note,  or  other  evidence  of  debt 
unfit  to  be  reissued  by  said  association,  shall  be  liable  to  a  penalty  of  fifty  dollars, 
recoverable  by  the  association. 

Act  Juno  3,    1864,   c.  100.  sec.  58;    13   Stat.   L.,    117. 

98.  Formation  of  national  currency  associations  —  what  banks  eligible  —  manner 
of  forming  —  association  to  be  body  corporate  and  exercise  powers  as  such  —  but 
one  association  in  any  city  —  members  of  association  to  be  taken  as  nearly  as  con- 
venient from  state,  part  of  state,  or  contiguous  parts  of  one  or  more  states  —  officers, 
how  selected  —  powers  of  officers  and  executive  committee  —  by  -  laws  to  be  approved 
by  the  secretary  of  the  treasury.  Act  May  30,  1908,  authorizing  national  currency 
associations,  the  issue  of  additional  national-bank  circulation,  and  creating  a  national 
monetary  commission.  That  national  bankmg  associations,  each  having  an  unim- 
paired capital  and  a  surplus  of  not  less  than  twenty  per  centum,  not  less  than  ten 
in  number,  having  an  aggregate  capital  and  surplus  of  at  least  five  millions  of  dollars, 
may  form  voluntary  associations  to  be  designated  as  national  cuiTency  associations. 
The  banks  uniting  to  form  such  association  shall,  by  their  presidents  or  vice-pre- 
sidents, acting  under  authority  from  the  board  of  directors,  make  and  file  with  the 
secretary  of  the  treasury  a  certificate  setting  forth  the  names  of  the  banks  composing 
the  association,  the  principal  place  of  business  of  the  association,  and  the  name  of 
the  association,  which  name  shall  be  subject  to  the  approval  of  the  secretary  of  the 
treasury.  Upon  the  fihng  of  such  certificate  the  associated  banks  therein  named  shall 
become  a  body  corporate,  and  by  the  name  so  designated  and  approved  may  sue 
and  be  sued  and  exercise  the  powers  of  a  body  corporate  for  the  purposes  hereinafter 
mentioned:  Provided,  that  not  more  than  one  such  national  currency  association 
shall  be  formed  in  any  city:  Provided  further,  that  the  several  members  of  such 
national  currency  association  shall  be  taken,  as  nearly  as  conveniently  may  be, 
from  a  territory  composed  of  a  state  or  part  of  a  state,  or  contiguous  parts  of  one  or 
more  states :  And  provided  further,  that  any  national  bank  in  such  city  or  territory, 
having  the  quahfications  herein  prescribed  for  membership  in  such  national  currency 
association,  shaU,  upon  its  application  to  and  upon  the  approval  of  the  secretary 
of  the  treasury,  be  admitted  to  membership  in  a  national  currency  association  for 
that  citj-  or  territory,  and  upon  such  admission  shall  be  deemed  and  held  a  part 
of  the  body  corporate,  and  as  such  entitled  to  all  the  rights  and  privileges  and  sub- 
ject to  all  the  liabilities  of  an  original  member:  And  provided  further,  that  each 
national  currency  association  shall  be  composed  exclusivelj'  of  banks  not  members 
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of  any  other  national  currency  association.  The  dissolution,  voluntary  or  other- 
wise, of  any  bank  in  such  association  shall  not  affect  the  corporate  existence  of  the 
association  unless  there  shall  then  remain  less  than  the  minimum  number  of  ten 
banks:  Provided,  however,  that  the  reduction  of  the  number  of  said  banks  below 
the  minimum  of  ten  shall  not  affect  the  existence  of  the  corporation  with  respect 
to  the  assertion  of  all  rights  in  favor  of  or  against  such  association.  The  affairs  of  the 
association  shall  be  managed  by  a  board  consisting  of  one  representative  from  each 
bank.  By-laws  for  the  government  of  the  association  shall  be  made  by  the  board, 
subject  to  the  approval  of  the  secretary  of  the  treasury.  A  president,  vice-president, 
secretary,  treasurer,  and  an  executive  committee  of  not  less  than  five  members, 
shall  be  elected  by  the  board.  The  powers  of  such  board,  except  in  the  election  of 
officers  and  making  of  by-laws,  may  be  exercised  through  its  executive  committee. 

Act  May  30,   1908,  sec.  1. 

99.  Conditions  under  which  banks  belonging  to  national  currency  associations  may 
take  out  additional  circulation  —  amount  limited  to  seventy-five  per  cent,  of  the 
cash  value  of  the  securities  and  commercial  paper  deposited  —  issue  of  additional 
circulation  on  deposit  of  state,  city,  town,  county,  or  municipal  bonds  authorized  to 
extent  of  ninety  per  cent,  of  their  market  value  —  the  banks  and  assets  of  all  banks 
members  of  said  association  jointly  and  severally  liable  to  the  United  States  for  the 
redemption  of  such  additional  circulation  —  lien  of  United  States  under  section  5230, 
revised  statutes,  extended  to  cover  assets  of  all  banks  belonging  to  the  association 
—  requirement  of  additional  securities  —  when  association  may  sell  securities  depo- 
sited with  it.  The  national  currency  association  herein  provided  for  shall  have  and 
exercise  any  and  all  powers  necessary  to  carry  out  the  purposes  of  this  section, 
namel\',  to  render  available,  under  the  direction  and  control  of  the  secretary  of  the 
treasury,  as  a  basis  for  additional  circulation  any  securities,  including  commercial 
paper,  held  by  a  national  banking  association.  For  the  purpose  of  obtaining  such 
additional  circulation,  any  bank  belonging  to  any  national  currency  association, 
having  circulating  notes  outstanding  secured  by  the  deposit  of  bonds  of  the  United 
States  to  an  amount  not  less  than  forty  per  centum  of  its  capital  stock,  and 
which  has  its  capital  unimpaired  and  a  surplus  of  not  less  than  twenty  per  centum, 
may  deposit  with  and  transfer  to  the  association,  in  trust  for  the  United  States,  for 
the  purpose  hereinafter  provided,  such  of  the  securities  above  mentioned  as  may 
be  satisfactory  to  the  board  of  the  association.  The  officers  of  the  association  may 
thereupon,  in  behalf  of  such  bank  make  application  to  the  comptroller  of  the  currency 
for  an  issue  of  additional  circulating  notes  to  an  amount  not  exceeding  seventy- 
five  per  centum  of  the  cash  value  of  the  securities  or  commercial  paper  so  deposited. 
The  comptroller  of  the  currencj^  shall  immediately  transmit  such  application  to  the 
secretarj-  of  the  treasury  with  such  recommendation  as  he  thinks  proper,  and  if, 
in  the  judgment  of  the  secretary  of  the  treasury,  business  conditions  in  the  locality 
demand  additional  circulation,  and  if  he  be  satisfied  with  the  character  and  value  of 
the  securities  proposed  and  that  a  hen  in  favor  of  the  United  States  on  the  secu- 
rities so  deposited  and  on  the  assets  of  the  banks  composing  the  association  wiU 
be  amply  sufficient  for  the  protection  of  the  United  States,  he  may  direct  an  issue 
of  additional  circulating  notes  to  the  association,  on  behalf  of  such  bank,  to  an 
amomit  in  his  discretion,  not,  however,  exceeding  seventy-five  per  centum  of  the 
cash  value  of  the  securities  so  deposited :  Provided,  that  upon  the  deposit  of  any 
of  the  state,  city,  town,  county,  or  other  municipal  bonds,  of  a  character  described 
in  section  three  of  this  act,  circulating  notes  may  be  issued  to  the  extent  of  not 
exceeding  ninety  per  centum  of  the  market  value  of  such  bonds  so  deposited :  And 
provided  further,  that  no  national  banking  association  shall  be  authorized  in  any 
event  to  issue  circulating  notes  based  on  commercial  paper  in  excess  of  thirty  per 
centum  of  its  unimpaired  capital  and  surplus.  The  term  "commercial  paper"  shall 
be  held  to  include  only  notes  representing  actual  commercial  transactions,  which 
when  accepted  by  the  association  shall  bear  the  names  of  at  least  two  reponsible 
parties  and  have  not  exceeding  four  months  to  run.  The  banks  and  the  assets  of  all 
banks  belonging  to  the  association  shall  be  jointly  and  severally  Liable  to  the  United 
States  for  the  redemption  of  such  additional  circulation ;  and  to  secure  such  habihty 
the  Uen  created  by  section  fifty-two  hundred  and  thirty  of  the  revised  statutes  shall 
extend  to  and  cover  the  assets  of  all  banks  belonging  to  the  association,  and  to  the 
securities  deposited  by  the  banks  with  the  association  pursuant  to  the  provisions 
of  this  act;   Ijut  as  between  the  several  banks  composing  such  association  each 


154  BANKS  AND  BANKING. 

bank  shall  be  liable  only  in  the  proportion  that  its  capital  and  surplus  bears  to 
the  aggregate  capital  and  suiplus  of  all  such  banks.  The  association  may,  at  any 
time,  require  of  its  constituent  banks  a  deposit  of  additional  securities  or  commer- 
cial paper,  or  an  exchange  of  the  securities  already  on  deposit,  to  secure  such  addi- 
tional circulation,  and  in  case  of  the  failure  of  such  bank  to  make  such  deposit 
or  exchange  the  association  may,  after  ten  days'  notice  to  the  bank  sell  the  securities 
and  paper  already  in  its  hands  at  pubhc  sale,  and  deposit  the  proceeds  with  the 
treasurer  of  the  United  States  as  a  fund  for  the  redemption  of  such  additional 
circulation.  If  such  fund  be  insufficient  for  that  pui-pose  the  association  may  recover 
from  the  bank  the  amount  of  the  deficiency  by  suit  in  the  circuit  court  of  the  United 
States,  and  shall  have  the  benefit  of  the  lien  hereinbefore  provided  for  in  favor  of 
the  United  States  upon  the  assets  of  such  bank.  The  association  or  the  secretary 
of  the  treasury  may  permit  or  require  the  withdrawal  of  any  such  securities  or 
commercial  paper  and  the  substitution  of  other  securities  or  commercial  paper  of 
equal  value  therefor. 

Act  May  30.    1908,  sec.  1. 

100.  Sec.  2.  Redemption  fund  below  requirement.  Duty  of  treasurer  of  United 
States.  That  whenever  any  bank  belonging  to  a  national  currency  association  shall  fail 
to  preserve  or  make  good  its  redemption  fund  in  the  treasury  of  the  United  States, 
required  by  section  three  of  the  act  of  June  twentieth,  eighteen  hundred  and  sev- 
enty-four, chapter  three  hundred  and  forty-three,  and  the  provisions  of  this  act, 
the  treasurer  of  the  United  States  shall  notify  such  national  cuiTency  association 
to  make  good  such  redemption  fund,  and  upon  the  failure  of  such  national  currency 
association  to  make  good  such  fund,  the  treasurer  of  the  United  States  may,  in  his 
discretion,  apply  so  much  of  the  redemption  fund  belongmg  to  the  other  banks 
composing  such  national  currency  association  as  may  be  necessary  for  that  purpose; 
and  such  national  currency  association  may,  after  five  days'  notice  to  such  bank, 
proceed  to  sell  at  pubUc  sale  the  securities  deposited  by  such  bank  with  the  asso- 
ciation pursuant  to  the  provisions  of  section  one  of  this  act,  and  deposit  the  pro- 
ceeds with  the  treasurer  of  the  United  States  as  a  fund  for  the  redemption  of  the 
additional  circulation  taken  out  bj'  such  bank  under  this  act. 

Act   May  30,    1908.  sec.  2. 

101.  Sec.  3.  What  national  banks  may  apply  for  authority  to  issue  additional  cir- 
culation on  bonds  other  than  United  States  bond^.  What  bonds  will  be  accepted  for 
such  additional  circulation.  That  any  national  banking  association  which  has  circu- 
lating notes  outstanding,  secured  by  the  deposit  o'  United  States  bonds  to  an  amount 
of  not  less  than  forty  per  centum  of  its  capital  stock,  and  which  has  a  surplus  of 
not  less  than  twenty  per  centum,  may  make  application  to  the  comptroller  of  the 
currency  for  authority  to  issue  additional  circulating  notes  to  be  secured  by  the 
deposit  of  bonds  other  than  bonds  of  the  United  States.  The  comptroller  of  the 
currency  shall  transmit  immediately  the  apphcation,  with  his  recommendation,  to 
the  secretary  of  the  treasury,  \\ho  shall,  if  in  his  judgment  business  conditions  in 
the  locaUty  demand  additional  circulation,  approve  the  same,  and  shall  determine 
the  time  of  issue  and  fix  the  amount,  within  the  Limitations  herein  imposed,  of  the 
additional  circulating  notes  to  be  issued.  Whenever  after  receiving  notice  of  such  appro- 
val any  such  association  shall  deposit  witli  the  trea-urer  or  any  assistant  treasurer 
of  the  United  States  such  of  the  bonds  described  in  tliis  section  as  shall  be  approved 
in  character  and  amount  by  the  treasurer  of  the  United  States  and  the  secretary 
of  the  treasury,  it  shall  be  entitled  to  receive,  upon  the  order  of  the  comptroller  of 
the  currency,  circulating  notes  in  blank,  registered  and  countersigned  as  provided 
b3' law,  not  exceeding  in  amount  ninety  per  centum  of  the  market,  value,  but  not 
in  excess  of  the  par  value  of  any  bonds  so  deposited,  such  market  value  to  be  ascer- 
tained and  determined  under  the  direction  of  the  secretary  of  the  treasury'. 

The  treasurer  of  the  United  States,  with  the  approval  of  the  secretary  of  the 
treasury',  shall  accept  as  security  for  the  additional  cnculating  notes  provided  for 
in  this  section,  bonds  or  other  interest-bearing  obligations  of  any  state  of  the  United 
States,  or  any  legally  authorized  bonds  issued  by  any  city,  town,  county,  or  other 
legally  constituted  municipality  or  district  in  the  United  States  which  has  been  in 
existence  for  a  period  of  ten  years,  and  which  for  a  period  of  ten  years  previous  to 
such  deposit  has  not  defaulted  in  the  payment  of  any  part  of  either  principal  or  in- 
terest of  any  funded  debt  authorized  to  be  contracted  by  it,  and  whose  net  funded 
indebtedness  does  not  exceed  ten  per  centum  of  the  valuation  of  its  taxable  prop- 
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erty,  to  be  ascertained  by  the  last  preceding  valuation  of  property  for  the  assess- 
ment of  taxes.  The  treasurer  of  the  United  States,  T\ith  the  approval  of  the  secre- 
tary of  the  treasury,  shall  accept,  for  the  purposes  of  tliis  section,  securities  herein 
eniimerated  in  such  proportions  as  he  may  from  time  to  time  determine,  and  he  may 
w  ith  such  approval  at  any  time  require  the  deposit  of  additional  securities,  or  require 
any  association  to  change  the  character  of  the  securities  already  on  deposit. 
Act  May  30,   1908,  sec.  3. 

102.  Sec.  4.  Legaltitle  of  bonds  deposited  to  secure  additional  circulation.  Assign- 
ment of  bonds  by  treasurer  to  be  countersigned  by  the  comptroller  of  the  currency. 

That  the  legal  title  of  all  bonds,  whether  coupon  or  registered,  deposited  to  secure 
circulating  notes  issued  in  accordance  with  tlie  terms  of  section  three  of  this  act 
shall  be  transferred  to  the  treasurer  of  the  United  States  in  trust  for  the  association 
depositing  them,  under  regulations  to  be  prescribed  by  the  secretarj^  of  the  treasury. 
A  receipt  shall  be  given  to  the  association  by  the  treasurer  or  any  assistant  treasurer 
of  the  United  States,  stating  that  such  bond  is  held  in  trust  for  the  association  on 
whose  behalf  the  transfer  is  made,  and  as  security  for  the  redemption  and  payment 
of  any  circulating  notes  that  have  been  or  may  be  dehvered  to  such  association. 
Ko  assignment  or  transfer  of  any  such  bond  by  the  treasurer  shall  be  deemed  valid 
unless  countersigned  by  the  comptroller  of  the  currency.  The  provisions  of  sections 
fifty-one  hundred  and  sixty-three,  fifty-one  hundred  and  sixty -four,  fifty-one 
hui'idred  and  sixty-five,  fifty-one  hundred  and  sixty-six,  and  fifty-one  hundred  and 
sixty-seven  and  sections  fift}--two  hundred  and  twenty-four  to  fifty-two  hundred 
and' thirty -four,  inclusive,  of  the  revised  statutes  respecting  United  States  bonds 
deposited  to  secure  circulating  notes  shall,  except  as  herein  modified,  be  appUcable 
to  aO  bonds  deposited  under  the  terms  of  section  three  of  this  act. 

Act  May  30,   1908,  sec.  4. 

103.  See.  5.  Additional  circulation,  how  treated.  Limit  to  amount  of  circulation 
issued  to  each  bank.  Limit  to  total  amount  outstanding  under  this  act.  That  the 
additional  circulating  notes  issued  under  this  act  shall  be  used,  held,  and  treated 
in  the  same  way  as  circulating  notes  of  national  banking  associations  heretofore 
issued  and  secured  by  a  deposit  of  United  States  bonds,  and  shall  be  subject  to  all 
the  provisions  of  law  affecting  such  notes  except  as  herein  expressly  modified: 
Provided,  that  the  total  amount  of  circulating  notes  outstanding  of  any  national 
banking  association,  inclucUng  notes  secured  by  United  States  bonds  as  now  provided 
by  law,  and  notes  secured  otherwise  than  by  deposit  of  such  bonds,  shall  not  at 
any  time  exceed  the  amount  of  its  unimpaired  capital  and  surplus:  And  provided 
further,  that  there  shaU  not  be  outstanding  at  any  time  circulating  notes  issued 
under  the  provisions  of  this  act  to  an  amount  of  more  than  five  hundied  millions 
of  dollars. 

Act   May  30,    1908.  sec.  o. 

104.  Sec.  6.  Amount  of  redemption  fund.  That  whenever  and  so  long  as  any 
national  banking  association  has  outstanding  any  of  the  additional  circulating 
notes  authorized  to  be  issued  by  the  pro\'isions  of  this  act  it  shall  keep  on  deposit 
in  the  treasury  of  the  United  States,  in  addition  to  the  redemption  fund  required 
by  section  three  of  the  act  of  June  twentieth,  eighteen  hundred  and  seventy- 
four,  an  additional  sum  equal  to  five  per  centum  of  such  additional  circulation 
at  any  time  outstanding,  such  additional  five  per  centum  to  be  treated,  held, 
and  used  in  all  respects  in  the  same  mamier  as  the  original  redemption  fund 
provided  for  by  said  section  three  of  the  act  of  June  twentieth,  eighteen  hundred 
and  seventy- four. 

Act  May  30,   1908,  see.  6. 

105.  Sec.  7,  Equitable  distribution  of  notes.  In  order  that  the  distribution  of  notes 
to  be  issued  under  the  provisions  of  this  act  shall  be  made  as  equitable  as  practicable 
between  the  various  sections  of  the  country,  the  secretary  of  the  treasury  shall  not 
approve  applications  from  associations  in  any  state  in  excess  of  the  amount  to  which 
such  state  would  be  entitled  of  the  additional  notes  herein  authorized  on  the  basis 
of  the  proportion  which  the  unimpaired  capital  and  sui-plus  of  the  national  banking 
associations  in  such  state  bears  to  the  total  amount  of  unimpaired  capital  and  sur- 
plus of  the  national  banking  associations  of  the  United  States :  Provided,  however, 
that  in  case  the  apphcations  from  associations  in  any  state  shall  not  be  equal  to  the 
amount  \\hich  the  associations  of  such  state  would  be  entitled  to  under  tliis  method 
of  distribution,  the  secretary  of  the  treasury  may,  in  his  discretion,  to  meet  an 
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emergency,  assign  the  amount  not  thus  apphed  for  to  any  applj'ing  association  or 
associations  in  states  in  the  same  section  of  the  countn\ 

Act  May  30.    1908.  see.  7. 

106.  Sec.  8.  Secretary  of  the  treasury  to  furnish  information  as  to  the  value  and 
character  of  securities.  That  it  shall  be  the  duty  of  the  secretary  of  the  treasury 
to  obtain  information  with  reference  to  the  value  and  character  of  the  securities 
authorized  to  be  accepted  under  the  provisions  of  this  act,  and  he  shall  from  time 
to  time  furnish  information  to  national  banking  associations  as  to  such  securities  as 
would  be  acceptable  under  the  provisions  of  this  act. 

Act  May  30,   1908,  sec.  8. 

107.  Sec  9. 

[Amends  section  5214.  Revised  Statutes.] 

108.  Sec.  10. 

[Amends  section  9  of  act  approved  July  12,  1882,  as  amended  by  act  approved  March  4, 
1907,  inserted  after  section  5167,  ante.] 

109.  Sec.  11. 

[Amends  section  5172,  Revised   Statutes.] 

110.  Sec.  12.  Circulating  notes  to  be  redeemed  in  lawful  money  of  the  United  States. 
That  circulating  notes  of  national  banking  associations,  when  presented  to  the 
treasury  for  redemption,  as  provided  in  section  three  of  the  act  approved  June 
twentieth,  eighteen  hundred  and  seventy-four,  shall  be  redeemed  in  lawful  money 
of  the  United  States. 

Act  May  30,    1908.  sec.  12. 

111.  Sec.  13.  All  acts  of  the  comptroller  of  the  currency  and  treasurer  Of  the  United 
States  under  this  act  to  be  approved  by  the  secretary  of  the  treasury.  That  all  acts 
and  orders  of  the  comptroller  of  the  currency  and  the  treasurer  of  the  United  States 
authorized  by  this  act  shall  have  the  approval  of  the  secretary  of  the  treasury  who 
shall  have  power,  also,  to  make  any  such  rules  and  regulations  and  exercise  such 
control  over  the  organization  and  management  of  national  currency  associations 
as  may  be  necessary  to  carry  out  the  purposes  of  this  act. 

Act  May  30,   1908,  sec.  13.  " 

112.  Sec.  14. 

[Is  amendatory  of  section  5191,  Revised  Statutes,  and  is  inserted,  post.] 

113.  Sec.  15. 

[Relates  to  deposits  of  public  money  and  interest  thereon  and  is  inserted  after  section  5153, 
Revised  Statutes.] 

114.  Sec.  16.  Expenses  of  act.  That  a  sum  sufficient  to  carry  out  the  purposes  of 
the  preceding  sections  of  this  act  is  hereby  appropriated  out  of  any  money  in  the 
treasury  not  otherwise  appropriated. 

Act  May  30.  1908,  sec.  16. 

115.  Sec.  17.  Appointment  of  monetary  commission.  That  a  commission  is  hereby 
created,  to  be  called  the  ''National  Monetary  Commission,"  to  be  composed  of 
nine  members  of  the  Senate,  to  be  appointed  by  the  presiding  officer  thereof,  and 
nine  members  of  the  house  of  representatives,  to  be  appointed  by  the  speaker  thereof ; 
and  any  vacancy  on  the  commission  shall  be  filled  in  the  same  manner  as  the  ori- 
ginal appointment. 

Act  May  30,   1908,  sec.  17. 

116.  Sec.  18.  Powers  of  commission.  Commission  to  report  to  congress.  That  it 
shall  be  the  duty  of  tliis  commission  to  inquire  into  and  report  to  congress  at  the 
earliest  date  practicable,  what  changes  are  necessarj'  or  desirable  in  the  monetary 
system  of  the  United  States  or  in  the  laws  relating  to  banking  and  currency,  and  for 
this  purpose  they  are  authorized  to  sit  during  the  sessions  or  recess  of  congress,  at 
such  times  and  places  as  they  may  deem  desirable,  to  send  for  persons  and  papers, 
to  administer  oaths,  to  summons  and  compel  the  attendance  of  witnesses,  and  to 
employ  a  disbursing  officer  and  such  secretaries,  experts,  stenographers,  messengers, 
and  other  assistants  as  shall  be  necessary  to  carry  out  the  purposes  for  which  said 
commission  was  created.  The  commission  shall  have  the  power,  through  subcom- 
mittee or  otherwise,  to  examine  witnesses  and  to  make  such  investigations  and  exa- 
minations, in  this  or  other  countries,  of  the  subjects  committed  to  their  charge  as 
they  shall  deem  necessary. 

"  Act  May  30,   1908,  sec.  18. 

117.  Sec.  19.  Expenses  of  commission.  That  a  sum  sufficient  to  carrj' out  the  pur- 
poses of  sections  seventeen  and  eighteen  of  this  act,  and  to  pay  the  necessary  ex- 
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penses  of  the  commission  and  its  members,  is  hereby  appropriated,  out  of  any  money 
in  the  treasury  not  othern-ise  appropriated.  Said  appropriation  shall  be  immediately 
avaOable  and  shall  be  paid  out  on  the  audit  and  order  of  the  chairman  or  acting 
chairman  of  said  commission,  which  audit  and  order  shall  be  conclusive  and  binding 
upon  all  departments  as  to  the  correctness  of  the  accounts  of  such  commission. 

Act  May  30,    1908,  sec.  19. 

118.  Sec.  20.  When  act  expires  by  limitation.  That  this  act  shaU  expire  by 
limitation  on  the  thirtieth  day  of  June,  nineteen  hundred  and  fourteen. 

Act  May  30,   1908,  see.  20. 

Chapter  IV.     Regulation  of  the  banking  business. 

119.  Sec.  .5190.  Place  of  business.  The  usual  business  of  each  national  banking 
association  shall  be  transacted  at  an  office  or  banking  house  located  Ln  the  place 
specified  in  its  organization  certificate. 

Act  June  3,  1864,  c.  106,  sec.  8;  13  Stat.  L.,  101.  See  act  May  1,  1886,  following  Revised 
Statutes,   5136,  in  reference  to  change  in  place  of  business. 

120.  Sec.  5191.  Reserve  cities  and  reserve  requirements.  Every  national  banking 
association  in  either  of  the  following  cities :  Albany,  Baltimore,  Boston,  Cinciimati, 
Chicago,  Cleveland,  Detroit,  Louisville,  Milwaukee,  New  Orleans,  New  York,  Phila- 
delphia, Pittsburg,  St.  Louis,  San  Francisco,  and  Washington,  shall  at  all  times 
have  on  hand,  m  lawful  money  of  the  United  States,  an  amount  equal  to  at  least 
twenty-five  per  centum  of  the  aggregate  amount  of  [its  notes  in  circulation  and] 
its  deposits;  and  every  other  association  shall  at  all  times  have  on  hand,  in  lawful 
money  of  the  United  States,  an  amount  equal  to  at  least  fifteen  per  centum  of  the 
aggregate  amoimt  [o/  its  notes  in  circulation  and)  of  its  deposits.  Whenever  the 
lawful  money  of  any  association  in  any  of  the  cities  named  shall  be  below  the  amount 
of  twenty-five  per  centum  of  its  [circulation  and]  deposits,  and  whenever  the  law- 
ful money  of  any  other  association  shall  be  below  fifteen  per  centum  of  its  [circu- 
lation and]  deposits,  such  association  shall  not  increase  its  Uabilities  by  making 
any  new  loans  or  discoimts  otherwise  than  by  discounting  on  purchasing  bills  of 
exchange  payable  at  sight,  nor  make  any  di\adends  of  its  profits  until  the  required 
proportion,  between  the  aggregate  amount  of  its  [outstanding  notes  of  circulation 
and]  deposits  and  its  lawful  money  of  the  United  States,  has  been  restored.  And  the 
comptroller  of  the  currencj'  may  notify  any  association,  whose  lawful  reserve  shall 
be  below  the  amount  above  required  to  be  kept  on  hand,  to  make  good  such  reserve; 
and  if  such  association  shall  fail  for  thirty  days  thereafter  so  to  make  good  its  re- 
serve of  lawful  money,  the  comptroller  may,  with  the  concurrence  of  the  secretary 
of  the  treasury-,  appoint  a  receiver  to  wind  up  the  business  of  the  association,  as 
provided  in  section  fiftv-two  hundred  and  thli-tv-four. 

Act  June  3,  1864,  c.  106,  sec.  31;  13  Stat.  L.,  108.  "Act  Mar.  1,  1872,  o.  22;  17  Stat.  L.,32. 
This  section  is  amended  by  the  act  of  June  20,  1874,  section  2,  which  provides  that  no  reserve 
need  be  held  against  circulation.  Said  act  follows  section  5192.  Act  of  March.  3,  1903,  amending 
act  of  March  3,  1887,  providing  for  additional  reserve  cities,  follows  section  5192.  Provisions 
relating  to  redemption  of  circulating  notes,  acts  June  20,  1874,  March  3,  1875,  and  July  14,  1890, 
follow  Revised  Statutes,  5192.  Provisions  relating  to  redemption  of  old  notes  of  banks  extending 
their  corporate  existence,  act  July  12,  1882,  follows  Revised  Statutes,  5136.  Leavenworth, 
Kansas,  was  included  as  a  reserve  city  in  the  original  act,  but  was  struck  out  March.  1,  1872. 
Words  "lawful  money"  construed  by  Attorney- General  as  including  all  that  is  legal  tender. 
17  Op.  Atty.   Gen'l.   123. 

121.  Sec.  .5192.  What  may  be  counted  as  reserve.  Three-fifths  of  the  reserve  of  fif- 
teen per  centum  required  by  the  preceding  section  to  be  kept,  may  consist  of  balances 
due  to  an  association,  available  for  the  redemption  of  its  circulating  notes,  from 
associations  approved  by  the  comptroller  of  the  currency,  organized  under  the  act 
of  June  tliree,  eighteen  hundred  and  sixty-four,  or  under  this  title,  and  doing  business 
in  the  cities  of  Albany,  Baltimore,  Boston,  Charleston,  Chicago,  Cincinnati,  Cleve- 
land, Detroit,  Louisville,  Jlilwaukee,  New  Orleans,  New  York,  Philadelphia,  Pitta- 
burg,  Richmond,  Saint  Louis,  San  Francisco,  and  Washington.  Clearing-house 
certificates,  representing  specie  or  lawful  money  specially  deposited  for  the  purpose, 
of  any  clearing-house  association,  shall  also  be  deemed  to  be  lawful  money  in  the 
possession  of  any  association  belonging  to  such  clearing-house,  holding  and  owning 
such  certificate,  within  the  preceding  section. 

Act  June  3,  1864,  c.  106,  sec.  31;  13  Stat.  L.,  108.  Act  Mar.  1,  1872,  c.  22;  17  Stat.  L.,  32. 
Leavenworth,  Kansas,  was  included  as  a  reser\-e  city  in  the  original  act,  but  was  struck  out 
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March  1,  1872.  Charleston  and  Richmond  not  being  included  in  the  list  of  reserve  cities  enumer- 
ated in  section  5191,  the  banks  of  which  are  required  to  holda  reserve  of  twenty-five  per  centum 
of  their  net  deposits,  the  comptroller  of  the  currency  has  never  appro\ed  any  banks  in  said 
cities  as  reserve  agents. 

122.  Sec.  2.  Lawful  money  reserve  to  be  determined  by  deposits.  Act  June  20, 1874. 

That  section  thirty-one  of  "the  national-bank  act"  be  so  amended  that  the  several 
associations  therein  provided  for  shall  not  hereafter  be  required  to  keep  on  hand 
any  amount  of  money  whatever,  by  reason  of  the  amount  of  their  respective  cir- 
culations; but  the  moneys  required  by  said  section  to  be  kept  at  all  times  on  hand 
shall  be  determined  by  the  amount  of  deposits  in  all  respects,  as  provided  for  in 
the  said  section. 

Act  June  20.  1874,  c.  343,  sec.  2;  18  Stat.  L.,  123.  Section  31  of  "the  National  lUmk  Act" 
is  incorporated  in  sections  .5191,  5192,  Revised  Statutes.  Section  1  of  act  June  20.  1874.  precedes 
section  5133,  Revised   Statutes. 

123.  Sec.  14.  No  reserve  need  be  held  against  deposits  of  public  money.  Act  May  30, 
1908.  That  the  provisions  of  section  fiftj'-one  hundred  and  ninety-one  of  the  revised 
statutes,  with  reference  to  the  reserves  of  national  banking  associations,  shall  not 
apply  to  deposits  of  pubhc  monej-s  by  the  United  States  in  designated  depositaries. 

Act  May  30,    1908,  sec.  14. 

124.  Sec.  3.  Provisions  for  redeeming  circulation.  Five  per  cent  redemption  fund. 
Act  June  20,  1874.  That  every  association  organized,  or  to  be  organized,  under  the 
provisions  of  the  said  act,  and  of  the  several  acts  amendatory  thereof,  shall  at  all 
times  keep  and  have  on  deposit  in  the  treasury  of  the  United  States,  in  lawful  money 
of  the  United  States,  a  sum  equal  to  five  per  centum  of  its  circulation,  to  be  held 
and  used  for  the  redemption  of  such  circulation;  which  sum  shall  be  counted  as  a 
part  of  its  lawful  reserve,  as  provided  in  section  two  of  this  act;  and  when  the  cir- 
culating notes  of  any  such  associations,  assorted  or  unassorted,  shall  be  presented 
for  redemption,  in  sums  of  one  thousand  dollars,  or  any  multiple  thereof,  to  the 
treasurer  of  the  United  States,  the  same  shall  be  redeemed  in  [Uvited  States  7iotes]. 
All  notes  so  redeemed  shall  be  charged  by  the  treasurer  of  the  United  States  to  the 
respective  associations  issuing  the  same,  and  he  shall  notify  them  severally,  on  the 
first  day  of  each  month,  or  oftener,  at  his  discretion,  of  the  amount  of  such  redemptions ; 
and  whenever  such  redemptions  for  any  association  shall  amount  to  the  sum  of  five 
hundred  dollars,  such  association  so  notified  shall  forthwith  deposit  with  the  trea- 
surer of  the  United  States  a  sum  in  United  States  notes  equal  to  the  amount  of  its 
circulating  notes  so  redeemed.  And  aD  notes  of  national  banks,  worn,  defaced, 
mutilated,  or  otherwise  unfit  for  circulation,  sliall,  when  received  by  any  assistant 
treasurer,  or  at  any  designated  depository  of  the  United  States,  be  forwarded  to  the 
treasurer  of  the  United  States  for  redemption  as  provided  herein.  And  when  such 
redemptions  have  been  so  reimbursed,  the  circulating  notes  so  redeemed  shall  be 
forwarded  to  the  respective  associations  by  wliich  they  were  issued;  but  if  any  of 
such  notes  are  worn,  mutilated,  defaced,  or  rendered  otherwise  unfit  for  use,  they 
shah  be  forwarded  to  the  comptroller  of  the  cuiTency  and  destroyed  and  replaced 
as  now  provided  by  law :  Provided,  that  each  of  said  associations  shall  reimburse 
to  the  treasurj'  the  charges  for  transportation  and  the  costs  for  assorting  such  notes ; 
and  the  associations  hereafter  organized  shall  also  severally  reimburse  to  the  treasury 
the  cost  of  engraving  such  plates  as  shall  be  ordered  bj'  each  association  respectively ; 
and  the  amount  assessed  upon  each  association  shall  be  in  proportion  to  the  cir- 
culation redeemed,  and  be  charged  to  the  fund  on  deposit  with  the  treasurer.  And 
provided  further,  that  so  much  of  section  thirty-two  of  said  national-bank  act  re- 
quiring  or  permitting  the  redemption  of  its  circulating  notes  elsewhere  than  at 
its  own  counter,  except  as  provided  for  in  this  section,  is  hereby  repealed. 

Act  June  20,  1874.  c.  343,  sec.  3;  18  Stat.  L..  123.  Section  12  of  act  of  May  30,  1908,  provides 
that  notes  of  national  banking  associations  shall  be  redeemed  in  lawful  money  of  the  United  States. 
Section  32  of  National  Bunk  Act  is  section  5195,   Revised   Statutes. 

125.  Clerical  force  for  redemption  of  circulating  notes.  Act  March  3, 1875.  That  to 
carry  into  effect  the  provisions  of  section  three  of  the  act  entitled  "An  act  fixing 
the  amount  of  United  States  notes,  providing  for  a  redistribution  of  the  national- 
bank  currency,  and  for  other  purposes,  approved  June  twentieth,  eighteen  hundred 
and  seventy-four,  the  secretary  of  the  treasury  is  authorized  to  appoint  the  follow- 
ing force,  to  be  employed  under  his  direction,  namely :  In  the  office  of  the  treasurer : 
*  *  *  In  the  office  of  the  comptroller  of  the  currency  *  *  *  And  at  the  end  of 
ea«h  month,  the  secretary  of  the  treasury  shall  reimburse  the  treasury  to  the  full 
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amount  paid  out  under  the  provisions  of  this  section  by  transfer  of  said  amount 
from  the  deposit  of  the  national  banking  association  with  the  treasury  of  the  United 
States;  and  at  the  end  of  each  fiscal  year  he  shall  transfer  from  said  deposit  to  the 
treasury  of  the  United  States  such  sum  as  may  have  been  actually  expended  under 
his  direction  for  stationen*,  rent,  fuel,  hght,  and  other  necessary  incidental  expenses 
which  have  been  incun-ed  in  carrj'ing  into  effect  the  provisions  of  the  said  section  of 
the  above-named  act. 

Act  Mar.  3.   1875,   18  Stat.   L.,  399;  part  of  the  .sundry  civil  appropriation  .\ct. 

126.  Sec.  1.  Additional  reserve  cities.  Act  of  March  3, 1903,  Amending  act  of  March 
3,  1887.  That  whenever  three-fourths  in  number  of  the  national  banks  located  in  anj' 
city  of  the  United  States  having  a  population  of  twenty-five  thousand  people  shall 
make  application  to  the  comptroller  of  the  currency,  in  writing,  asking  that  the  name 
of  the  city  in  which  such  banks  are  located  shall  be  added  to  the  cities  named  in 
sections  fifty-one  hundred  and  ninety-one  and  fifty-one  hundred  and  ninety-two  of 
the  revised  statutes,  the  comptroller  shall  have  authority  to  grant  such  request, 
and  even,'  bank  located  in  such  city  shall  at  aU  times  thereafter  have  on  hand,  in 
lawful  money  of  the  United  States,  an  amoiuit  equal  to  at  least  twenty-five  per 
centum  of  its  deposits,  as  provided  in  sections  fifty-one  hundred  and  ninety-one 
and  fifty-one  hundred  and  ninety-five  of  the  revised  statutes. 

Act"Mar.  3,  1887,  sec.  1;  24  Stat.  L.,  5o9.  Act  liar.  3,  1903.  see.  1;  32  Stat.  L.,  1223. 

127.  Sec.  6.  Disposition  of  redemption  account.  Act  July  14, 1890.  That  upon  the 
passage  of  this  act  the  balances  standing  with  the  treasurer  of  the  United  States 
to  the  respective  credits  of  national  banks  for  deposits  made  to  redeem  the  circulating 
notes  of  such  banks,  and  all  deposits  thereafter  received  for  like  purpose,  shall  be 
covered  into  the  treasury  as  a  miscellaneous  receipt,  and  the  treasurer  of  the  United 
States  shall  redeem  from  the  general  cash  in  the  treasury  the  circulating  notes  of 
said  banks  which  may  come  into  his  possession  subject  to  redemption;  and  upon 
the  certificate  of  the  comptroller  of  the  currency  that  such  notes  have  been  received 
by  him  and  that  they  have  been  destroyed  and  that  no  new  notes  will  be  issued  in  their 
place,  reimbursement  of  their  amount  shall  be  made  to  the  treasurer,  under  such 
regulations  as  the  secretary  of  the  treasury  may  prescribe,  from  an  appropriation 
hereby  created,  to  be  known  as  "national-bank  notes,  redemption  account;"  but 
the  provisions  of  this  act  shall  not  apply  to  the  deposits  received  under  section  three 
of  the  act  of  June  twentieth,  eighteen  hundred  and  seventy-four,  requiring  every 
national  bank  to  keep  in  lawful  money  with  the  treasurer  of  the  United  States  a 
sum  equal  to  five  per  centum  of  its  circulation,  to  be  held  and  used  for  the  redemption 
of  its  circulating  notes;  and  the  balance  remaining  of  the  deposits  so  covered  shall, 
at  the  close  of  each  month,  be  reported  on  the  monthly  pubhc  debt  statement  as 
debt  of  the  United  States  bearing  no  interest. 

Act  July  14,  1890,  c.  708.  sec.  6;  26  Stat.  L.,  289.  The  other  sections  of  this  Act  relate  to 
the  purchase  of  silver  bullion  and  issue  of  treasury  notes. 

128.  Redemption  of  lost  or  stolen  notes,  and  of  notes  not  properly  signed.  Act  July 

28,  1892.  That  the  provisions  of  the  revised  statutes  of  the  United  States,  providing 
for  the  redemption  of  national-bank  notes,  shall  applj'  to  all  national-bank  notes 
that  have  been  or  may  be  issued  to,  or  received  by,  any  national  bank,  notwith- 
standing such  notes  may  have  been  lost  by  or  stolen  from  the  bank  and  put  in  cir- 
culation without  the  signature  or  upon  the  forged  signature  of  the  president  or 
vice-president  and  casliier. 

.Act  July  28,    1892,  c.  217;   27   Stat.   L.,   322. 

129.  Sec.  5193. 

[Repealed,  March  14,  1900.]  This  section  as  enacted  June  8,  1872  {17  Stat.  L.,  337).  author- 
ized the  secretary  of  the  treasury  to  receive  on  deposit  from  national  banking  associations  United 
States  not«s  in  sums  of  not  less  than  ten  thousand  dollars  and  to  issue  certificates  therefor  payable 
on  demand  in  denominations  of  not  less  than  five  thousand  dollars.  This  was  repealed  by  Act 
March  14,  1900,  section  6,  which  provides  for  issue  of  gold  certificates  payable  to  order  in 
denominations  of  ten  thousand  dollars. 

130.  Sec.  5194. 

[Dependent  on  5193  and  superseded  by   its  repeal.] 

131.  Sec.  5195.  Place  for  redemption  of  circulating  notes  to  be  designated.  Each 
association  organized  in  any  of  the  cities  names  in  section  fift\--one  hundred  and 
ninety-one  shall  select,  subject  to  the  approval  of  the  comptroller  of  the  currency, 
an  association  in  the  city  of  New  York,  [at  which  it  will  redeem  its  circulating  notes 
at  jMf;]  and  may  keep  one-half  of  its  lawful  monej'  resers^e  in  cash  deposits  in  the 
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city  of  New  York.  [But  the  foregoing  provision  shall  not  apply  to  associations  or- 
ganized aiul  located  in  the  city  of  San  Francisco  for  the  purpose  of  issidng  notes 
payable  in  gold.  Each  association  not  organized  within  the  cities  named  shall  select, 
subject  to  the  approval  of  the  comptroller,  an  association  in  either  of  the  cities  named, 
at  which  it  will  redeem  its  circulating  notes  at  jonr].  The  comptroller  shall  give  public 
notice  of  the  names  of  the  associations  selected  {at  which  redemptions  are  to  be  made 
by  the  respective  associations],  and  of  any  change  that  may  be  made  of  the  associa- 
tion [at  which  to  notes  of  any  association  are  redeemed.  Whenever  any  association 
fails  either  to  maske  the  selection  or  to  redeem  its  notes  as  aforesaid,  the  comptroller  of 
the  currency  may  upon  receiving  satisfactory  evidence  thereof  appoint  a  receiver,  in  the 
manner  provided  for  in  section  fifty-two  hundred  and  thirtyfour,  to  wind  up  its  affairs.] 
But  this  section  shall  not  reUeve  any  association  from  its  liabihty  to  redeem  its  cir- 
culating notes  at  its  own  counter,  at  par,  in  lawful  money  on  demand. 

Act  June  3,  1864,  c.  106,  sec.  32;  13  Stat.  L.,  109.  Italicized  words  repealed  by  Act  June  20, 
1874. 

132.  Sec.  3.  National  banks  not  required  or  permitted  to  redeem  their  circulating 
notes  elsewhere  than  at  their  own  counters.  Act  June  20,  1874.  *  *  *  And  prov- 
ided further,  that  so  much  of  section  thirty-two  (section  5195,  revised  statutes) 
of  said  national-bank  act  requiring  or  permitting  tlie  redemption  of  its  circulating 
notes  elsewhere  than  at  its  own  counter,  except  as  provided  for  in  this  section,  is 
herebv  repealed. 

Act  June  20,  1874,  c.  343,  sec.  3;  18  Stat.  L.,  123.  Section  3,  of  Act  June  20,  1874,  is  set 
forth  in  full  after  Revised   Statutes,   5192. 

133.  Sec.  2.  Additional  central  reserve  cities.  Act  March  3,  1887.  That  whenever 
three-fourths  in  number  of  the  national  banks  located  in  any  city  of  the  United 
States  having  a  population  of  t«o  hundred  thousand  people  shall  make  application 
to  the  comptroller  of  the  currency,  in  writing,  asking  that  such  city  may  be  a  central 
reserve  city,  like  the  city  of  New  York,  in  which  one-half  of  the  lawful-money  reserve 
of  the  national  banks  located  in  other  reserve  cities  may  be  deposited,  as  provided 
in  section  fifty-one  hundred  and  ninety-five  of  the  revised  statutes,  the  comptroller 
shall  have  authority',  with  the  approval  of  the  secretary  of  the  treasury,  to  grant 
such  request,  and  every  bank  located  in  such  city  shall  at  all  times  thereafter  have 
on  hand,  in  lawful  money  of  the  United  States,  twenty-five  per  centum  of  its  deposits, 
as  pro\ided  in  section  fifty-one  hundred  and  ninety-one  of  the  revised  statutes. 

Act  Mar.  3,  1887,  c.  378,  sec.  2;  24  Stat.  L.,  560.  Other  sections  of  .\ct  March  3,  1887:  Sec- 
tion 1,  relating  to  additional  reserve  cities  as  amended  Viy  Act  of  March  3,  1903,  foUows  Revised 
Statutes,  section  5192.     Section  3  of  this  Act  relates  to  redemption  of  legal-tender  notes. 

134.  Sec.  5196.  National  banks  to  take  notes  of  other  national  banks  at  par.  Every 
national  banking  association  formed  or  existing  under  this  title,  shall  take  and  re- 
ceive at  par,  for  any  debt  or  Uability  to  it,  any  and  all  notes  or  bUls  issued  by  any 
lawfully  organized  national  banking  association.  But  this  provision  shall  not  apply 
to  any  association  organized  for  the  purpose  of  issuing  notes  payable  in  gold. 

Act  June  3,  1864,  c.  106,  sec.  32;  13  Stat.  L.,  109.  Act  July  12,  1870,  c.  282,  sec.  5;  16 
Stat.  L.,  253. 

135.  Sec.  5197.  Limitation  upon  rate  of  interest  which  may  be  taken.  Any  association 
may  take,  receive,  reserve,  and  charge  on  any  loan  or  discount  made,  or  upon  any 
note,  bill  of  exchange,  or  other  evidences  of  debt,  interest  at  the  rate  allowed  by  the 
laws  of  the  state,  territory,  or  district  where  the  bank  is  located,  and  no  more,  except 
that  where  by  the  laws  of  any  state  a  different  rate  is  limited  for  banks  of  issue 
organized  under  state  laws,  the  rate  so  hmited  shall  be  allowed  for  associations 
organized  or  existing  in  any  state  under  this  title.  Wlien  no  rate  is  fixed  by  the  laws 
of  the  state,  or  territory,  or  district,  the  bank  may  take,  receive,  reserve,  or  charge 
a  rate  not  exceeding  seven  per  centum,  and  such  interest  may  be  taken  in  advance, 
reckoning  the  days  for  which  the  note,  bill,  or  other  evidence  of  debt  has  to  run. 
And  the  purchase,  discount,  or  sale  of  a  bona  fide  bill  of  exchange,  paj'able  at  another 
place  than  the  place  of  such  purchase,  discount,  or  sale,  at  not  more  than  the  current 
rate  of  exchange  for  sight  drafts  in  addition  to  the  interest,  shall  not  be  considered 
as  taking  or  receiving  a  greater  rate  of  interest. 

Act  June  3,  1864,  c.  106,  sec.  30;  13  Stat.  1...  108. 

136.  Sec.  5198  [as  amended  1875].  Penalty  for  taking  unlawful  interest.  Jurisdiction 
of  suits  by  or  against  national  banks.  The  taking,  receiving,  reserving,  or  charging 
a  rate  of  interest  greater  than  is  allowed  by  the  preceding  section,  when  know- 
ingly done,  shall  be  deemed  a  forfeiture  of  the  entire  interest  which  the  note,  bill. 


FEDERAL  STATUTES:  REGULATION  OF  BUSINESS.  161 

or  other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon. 
In  case  the  greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has  been 
paid,  or  his  legal  representative,  may  recover  back,  in  an  action  in  the  nature  of 
an  action  of  debt,  twice  the  amount  of  the  interest  thus  paid  from  the  association 
taking  or  receiving  the  same;  provided  such  action  is  commenced  within  two  years 
from  the  time  the  usurious  transaction  occurred.  That  suits,  actions,  and  proceed- 
ings against  any  association  under  this  title  may  be  had  in  any  circuit,  district,  or  terri- 
torial court  of  the  United  States  held  within  the  district  in  which  such  association 
may  be  estabUshed,  or  in  any  state,  county,  or  municipal  court  in  the  county  or 
citv  in  which  said  association  is  located  having  jurisdiction  in  similar  cases. 

Act  June  3,  1864,  c.  106,  sec.  30;  13  Stat.  L.,  108.  Act  Feb.  18,  1875,  c.  80;  18  Stat.  L., 
320.  Additional  provisions  relating  to  jurisdiction  of  actions  by  and  against  national  banks  are 
contained  in  act  July  12,  1882,  which  is  inserted  after  Revised  Statutes,  section  5136.  See  sec- 
tions 629  and  736,  Revised  Statutes  of  United  States,  as  to  jurisdiction  of  circuit  coui-ts  to  enjoin 
comptroller  under  section   5237,  Revised   Statutes. 

137.  Sec.  5199.  Dividends.  The  directors  of  any  association  may,  semiannually, 
declare  a  dividend  of  so  much  of  the  net  profits  of  the  association  as  they  shall 
judge  expedient;  but  each  association  shall,  before  the  declaration  of  a  dividend, 
carry  one-tenth  part  of  its  net  profits  of  the  preceding  half  year  to  its  surplus  fund 
vmtil  the  same  shall  amount  to  twenty  per  centum  of  its  capital  stock. 

Act  June  3,  1864,  o.  106,  sec.  33;  13  Stat.  L.,  109. 

138.  Sec.  5200  [as  amended  1906].  Limitation  of  liabilities  which  may  be  incurred 
by  any  one  person,  company,  etc.  The  total  habUities  to  any  association,  of  any 
person,  or  of  any  company,  corporation,  or  firm  for  money  borrowed,  including  in 
the  Liabilities  of  a  company  or  firm  the  habilities  of  the  several  members  thereof, 
shall  at  no  time  exceed  one-tenth  part  of  the  amount  of  the  capital  stock  of  such 
association,  actually  paid  in  and  unimpaired,  and  one-tenth  part  of  its  unimpaired 
surplus  fund:  Provided,  however,  that  the  total  of  such  habilities  shaU  in  no  event 
exceed  thirty  per  centum  of  the  capital  stock  of  the  association.  But  the  discount 
of  bills  of  exchange  drawn  in  good  faith  against  actuaOy  existing  values,  and  the 
discount  of  commercial  or  business  paper  actually  owned  by  the  person  negotiating 
the  same  shall  not  be  considered  as  money  borrowed. 

Act  June  3,  1864,  c.  106,  sec.  29;  13  Stat.  L.,  108.  Act  June  22,  1906;  34  Stat.  L.,  451. 

139.  Sec.  5201.  Associations  must  not  loan  on  or  purchase  their  own  stock.    No 

association  shall  make  any  loan  or  discount  on  the  security  of  the  shares  of  its  own 
capital  stock,  nor  be  the  purchaser  or  holder  of  any  such  shares,  unless  such  security 
or  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  previously  contracted  in 
good  faith;  and  stock  so  purchased  or  acquired  shall,  within  six  months  from  the 
time  of  its  purchase,  be  sold  or  disposed  of  at  pubUc  or  private  sale;  or,  in  default 
thereof,  a  receiver  may  be  appointed  to  close  up  the  business  of  the  association, 
according  to  section  fifty-two  hundred  and  thirty-four. 

Act   Jime  3,   1864,   c.  106,  sec.  35;    13   Stat.   L.,    110. 

140.  Sec.  5202,  Restriction  on  bank'sindebtedness.  No  association  shall  at  any  time 
be  indebted,  or  in  any  way  hable,  to  an  amount  exceeding  the  amount  of  its  capital 
stock  at  such  time  actually  paid  in  and  remaining  undiminished  by  losses  or  other- 
wise, except  on  account  of  demands  of  the  nature  follo\ilng:  First.  Notes  of  cir- 
culation. Second.  Moneys  deposited  with  or  collected  by  the  association.  Third. 
Bills  of  exchange  or  drafts  drawn  against  money  actually  on  deposit  to  the  credit 
of  the  association,  or  due  thereto.  Fourth.  Liabihties  to  the  stockholders  of  the 
association  for  dividends  and  reserve  profits. 

Act   June  3,    1864,  c.  106.  sec.  36;   13   Stat.   L..   110. 

141.  Sec.  5203.  Restriction  upon  use  of  circulating  notes.  No  association  shall, 
either  directly  or  indirectly,  pledge  or  hypothecate  any  of  its  notes  of  circulation, 
for  the  purpose  of  procuring  money  to  be  paid  in  on  its  capital  stock,  or  to  be  used 
in  its  banking  operations,  or  otherwise;  nor  shaU  any  association  use  its  circulating 
notes,  or  any  part  thereof,  in  any  manner  or  form,  to  create  or  increase  its  capital 
stock. 

Act  June  3,   1864,  c.  106,  sec.  37;   13  Stat.  L.,  110. 

142.  Sec.  5204.  Prohibition  upon  withdrawal  of  capital.  Unearned  dividends  pro- 
hibited. No  association,  or  any  member  thereof,  shall,  during  the  time  it  shall  con- 
tinue its  banking  operations,  withdraw,  or  permit  to  be  withdrawn,  either  in  the 
form  of  dividends  or  otherwise,  anj'  portion  of  its  capital.  If  losses  have  at  any  time 
been  sustained  by  any  such  association,  equal  to  or  exceeding  its  undivided  profits 
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then  on  hand,  no  dividend  shall  be  made;  and  no  dividend  shall  ever  be  made  by  any 
association,  while  it  continues  its  banking  operations,  to  an  amount  greater  than 
its  net  profits  then  on  hand,  deducting  therefrom  its  losses  and  bad  debts.  All  debts 
due  to  any  association,  on  which  interest  is  past  due  and  unpaid  for  a  period  of  six 
months,  unless  the  same  are  well  secured,  and  in  process  of  collection,  shall  be  con- 
sidered bad  debts  within  the  meaning  of  this  section.  But  nothing  in  this  sectioa 
shall  prevent  the  reduction  of  the  capital  stock  of  the  association  under  section 
fifty-one  hundred  and  forty-three. 

Act  June  3,   1864,  c.  106,  sec.  38;   13  Stat.  L.,   110. 

143.  Sec.  5205  [as  amended  1876].  Assessment  for  failure  to  pay  up  capital  stock 
or  for  impairment  of  capital.  Every  association  which  shall  have  failed  to  pay  up 
its  capital  stock,  as  required  by  law,  and  every  association  whose  capital  stock  shall 
have  become  impaired  by  losses  or  otherwise,  shall,  within  three  months  after  receiv- 
ing notice  thereof  from  the  comptroller  of  the  currency,  pay  the  deficiency  in  the 
capital  stock,  by  assessment  upon  the  shareholders  pro  rata  for  the  amount  of  capital 
stock  held  by  each ;  and  the  treasurer  of  the  United  States  shall  withhold  the  interest 
upon  all  bonds  held  by  him  in  trust  for  any  such  association,  upon  notification  from 
the  comptroller  of  the  currency,  until  otherwise  notified  by  him.  If  any  such  asso- 
ciation shall  fail  to  pay  up  its  capital  stock,  and  shall  refuse  to  go  into  Uquidation, 
as  provided  by  law,  for  three  months  after  receiving  notice  from  the  comptroller, 
a  receiver  may  be  appointed  to  close  up  the  business  of  the  association,  according 
to  the  provisions  of  section  fifty-two  hundred  and  thirty-four:  And  provided,  that 
if  any  shareholder  or  shareholders  of  such  bank  shall  neglect  or  refuse,  after  three 
months'  notice,  to  pay  the  assessment,  as  provided  in  this  section,  it  shaU  be  the 
duty  of  the  board  of  directors  to  cause  a  sufficient  amount  of  the  capital  stock  of 
such  shareholder  or  shareholders  to  be  sold  at  pubhc  auction  (after  thirty  days' 
notice  shall  be  given  by  posting  such  notice  of  sale  in  the  office  of  the  bank,  and  by 
publishing  such  notice  in  a  newspaper  of  the  city  or  town  in  which  the  bank  is  located, 
or  in  a  newspaper  pubUshed  nearest  thereto)  to  make  good  the  deficiency,  and  the 
balance,  if  any,  shall  be  returned  to  such  delinquent  shareholder  or  shareholders. 

Act  Mar.  3,  1873,  c.  269,  sec.  1;  17  Stat.  L.,  603.  Act  June  30,  1876,  c.  156,  sec.  4;  19  Stat. 
L.,  64. 

144.  Sec.  5206.  Prohibition  against  uncurrent  notes.  No  association  shall  at  any 
time  pay  out  on  loans  or  discounts,  or  in  purchasing  drafts  or  bills  of  exchange,  or  in 
payment  of  deposits,  or  in  any  other  mode  pay  or  put  in  circulation,  the  notes  of 
any  bank  or  banking  association  which  are  not,  at  any  such  time,  receivable,  at  par, 
on  deposit,  and  in  payment  of  debts  by  the  association  so  paying  out  or  circulating 
such  notes ;  nor  shall  anj'  association  knowingly  pay  out  or  put  in  circulation  any 
notes  issued  by  any  bank  or  banking  association  which  at  the  time  of  such  paying 
out  or  putting  in  circulation  is  not  redeeming  its  circulating  notes  in  lawful  money 
of  the  United  States. 

Act  June  3,  1864,  c.  106,  sec.  39;  13  Stat.  L.,  111. 

145.  Sec.  5207.  United  States  noted  to  be  held  as  collateral.  No  association  shall 
hereafter  offer  or  receive  United  States  notes  or  national-bank  notes  as  security 
or  as  collateral  security  for  any  loan  of  money,  or  for  a  consideration  agree  to  with- 
hold the  same  from  use,  or  offer  or  receive  the  custody  or  promise  of  custody  of  such 
notes  as  security,  or  as  collateral  security,  or  consideration  for  any  loan  of  money. 
Any  association  offending  against  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  fined  not  more  than  one  thousand  dollars 
and  a  further  sum  equal  to  one-third  of  the  money  so  loaned.  The  officer  or  offi- 
cers of  any  association  who  shall  make  any  such  loan  shall  be  hable  for  a  further  sura 
equal  to  one-quarter  of  the  money  loaned;  and  any  fme  or  penalty  incurred  by  a 
violation  of  this  section  shall  be  recoverable  for  the  benefit  of  the  party  bringing 
such  suit. 

Act  Feb.  19,    1869,  c.  32;    15   Stat.   L.,   270. 

146.  Sec.  12.  Issue  of  gold  certificates.  Act  July  12,  1882.  That  the  secretary  of 
the  treasury  is  authorized  and  directed  to  receive  deposits  of  gold  coin  *  *  *  and 
issue  certificates  therefor  *  *  *  .  Said  certificates  *  *  *  when  held  by  any  na- 
tional banking  association,  shall  be  counted  as  part  of  its  lawful  reserve;  and  no 
national  banking  association  shall  be  a  member  of  any  clearing  house  in  which  such 
certificates  shall  not  be  receivable  in  the  settlement  of  clearing-house  balances: 
*  *  *  And  the  provisions  of  section  fifty-two  hundred  and  seven  of  the  revised 
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statutes  shall  be  applicable  to  the  certificates  herein  authorized  and  directed  to  be 
issued. 

Act  July  12,  1882,  sec.  12;  22  Stat.  L.,  165.  See  also  Currency  Act  of  March  4,  1900,  aa 
amended  March  4,  1907,  relating  to  gold  certificates,  and  making  ten  dollars  lowest  denomination. 
Other  sections  of  this  Act  referred  to,  ante. 

147.  Sec.  5208.  Penalty  for  falsely  certifying  checks.  It  shall  be  unlawful  for  any 
officer,  clerk,  or  agent  of  any  national  banking  association  to  certify  any  check 
drawn  upon  the  association  unless  the  person  or  company  drawing  the  check  has 
on  deposit  with  the  association,  at  the  time  such  check  is  certified,  an  amount  of 
money  equal  to  the  amoiuit  specified  in  such  check.  Any  check  so  certified  by  duly 
authorized  officers  shall  be  a  good  and  valid  obligation  against  the  association ;  but 
the  act  of  any  officer,  clerk,  or  agent  of  any  association,  in  violation  of  this  section, 
shall  subject  such  bank  to  the  liabilities  and  proceedings  on  the  part  of  the  comp- 
troller as  provided  for  in  section  fifty-two  hundred  and  thirty-four. 

Act  Mar.  3,    1869,  c.  135;   15   Stat.   L.,   335. 

148.  Sec.  13,  Punishment  for  falsely  certifying  checks.  Act  July  12, 1882.  That  any 
officer,  clerk,  or  agent  of  any  national  banking  association  who  shall  willfully  violate 
the  provisions  of  an  act  entitled  '  'An  act  in  reference  to  certifying  checks  by  national 
banks,"  approved  March  third,  eighteen  hundred  and  sixty-nine,  being  section 
fifty-two  hundred  and  eight  of  the  revised  statutes  of  the  United  States,  or  who 
shall  resort  to  any  device,  or  receive  any  fictitious  obHgation,  direct  or  collateral, 
in  order  to  evade  the  provisions  thereof,  or  who  shall  certify  checks  before  the  amount 
thereof  shall  have  been  regularly  entered  to  the  credit  of  the  dealer  upon  the  books 
of  the  banking  association,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on 
conviction  thereof  in  any  circuit  or  district  court  of  the  United  States,  be  fined  not 
more  than  five  thousand  dollars,  or  shall  be  imprisoned  not  more  than  five  years, 
or  both,  in  the  discretion  of  the  court. 

Act  July  12,   1882,  c.  290,  sec.  13;  22  Stat.  L.,   166. 

149.  Sec.  5209.  Penalty  for  embezzlement,  abstraction,  willful  misapplication,  false 
entries,  etc.  Every  president,  director,  cashier,  teller,  clerk,  or  agent  of  any  asso- 
ciation, who  embezzles,  abstracts,  or  willfully  misapplies  any  of  the  moneys,  funds, 
or  credits  of  the  association;  or  who,  without  authority  from  the  directors,  issues 
or  puts  in  circulation  any  of  the  notes  of  the  association;  or  who,  without  such  au- 
thority, issues  or  puts  forth  any  certificate  of  deposit,  draws  any  order  or  biU  of 
exchange,  makes  any  acceptance,  assigns  any  note,  bond,  draft,  bill  of  exchange, 
mortgage,  judgment,  or  decree;  or  who  makes  any  false  entry  m  any  book,  report, 
or  statement  of  the  association,  with  intent,  in  either  case,  to  injure  or  defraud  the 
association  or  any  other  company,  body  pohtic  or  corporate,  or  any  individual 
person,  or  to  deceive  any  officer  of  the  association,  or  any  agent  appointed  to  examine 
the  affairs  of  any  such  association;  and  every  person  who  with  hke  intent  aids  or 
abets  any  officer,  clerk,  or  agent  in  any  violation  of  this  section,  shall  be  deemed 
guilty  of  a  misdemaenor,  and  shall  be  imprisoned  not  less  than  five  years  nor  more 
than  ten. 

Act  June  3,  1864,  c.  106,  sec.  55;  13  Stat.  L.,  116.  Act  Apr.  6,  1869,  c.  U;  16  Stat.  L.,  7. 
Act  July  8,   1870,  c.  226;    16   Stat.   L.,    195. 

150.  National  banks  not  permitted  to  make  contributions  in  connection  with  election 
to  political  office.  Act  January  26,  1907.  That  it  shall  be  unlawful  for  any  national 
bank,  or  any  corporation  organized  by  authority  of  any  laws  of  congress,  to  make 
a  money  contribution  in  connection  with  any  election  to  any  pohtical  office.  It 
shall  also  be  unlawful  for  any  corporation  whatever  to  make  a  money  contribution 
in  connection  with  any  election  at  which  presidential  and  vice-presidential  electors 
or  a  representative  in  congress  is  to  be  voted  for,  or  any  election  by  any  state  legis- 
lature of  a  United  States  senator.  Every  corporation  which  shall  make  any  contri- 
bution in  violation  of  the  foregoiag  provisions  shall  be  subject  to  a  fine  not  exceed- 
ing five  thousand  dollars,  and  every  officer  or  director  of  any  corporation  who  shall 
consent  to  any  contribution  by  the  corporation  in  violation  of  the  foregoing  prov- 
isions shall  upon  conviction  be  punished  by  a  fine  of  not  exceeding  one  thousand 
and  not  less  than  two  hundred  and  fifty  dollars,  or  by  imprisonment  for  a  term  of  not 
more  than  one  year,  or  both  such  fine  and  imprisonment  in  the  discretion  of  the  court. 

Act  Jan.  26,   1907;  34  Stat.  L.,  864. 

151.  Sec.  5210.  List  of  shareholders.  The  president  and  cashier  of  every  national 
banking  association  shall  cause  to  be  kept  at  all  times  a  full  and  correct  list  of  the 
names  and  residences  of  aU  the  shareholders  in  the  association,  and  the  number 
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of  shares  held  by  each,  in  the  office  where  its  business  is  transacted.  Such  list  shall 
be  subject  to  the  inspection  of  all  the  shareholders  and  creditors  of  the  association, 
and  the  officers  authorized  to  assess  taxes  under  state  authority,  during  business 
hours  of  each  day  in  which  business  may  be  legally  transacted.  A  copy  of  such  list, 
on  the  first  Monday  of  July  of  each  year,  verified  by  the  oath  of  such  president  or 
cashier,  shall  be  transmitted  to    the  comptroller  of  the  currency. 

Act  Junes,    1864,  c.  106,  sec.  40;   13   Stat.   L.,    111. 

152.  Sec.  5211  [as  amended  1877].  Reports  to  comptroller  of  the  currency.  Every 

association  shall  make  to  the  comptroller  of  the  currency  not  less  than  five  reports 
during  each  j'ear,  according  to  the  form  which  may  be  prescribed  by  liim,  verified 
by  the  oath  or  affirmation  of  the  president  or  cashier  of  such  association,  and  attested 
by  the  signature  of  at  least  three  of  the  directors.  Each  such  report  shall  exhibit, 
in  detail  and  under  appropriate  heads,  the  resources  and  habiUties  of  the  association 
at  the  close  of  business  on  any  past  day  by  him  specified;  and  shall  be  transmitted 
to  the  comptroller  within  five  days  after  the  receipt  of  a  request  or  requisition  there- 
for from  him,  and  in  the  same  form  in  wliich  it  is  made  to  the  comptroller  shall  be 
pubhshed  in  a  newspaper  pubUshed  in  the  place  where  such  association  is  estabhshed, 
or  if  there  is  no  newspaper  in  the  place,  then  in  the  one  published  nearest  thereto 
in  the  same  county,  at  the  expense  of  the  association ;  and  such  proof  of  publication 
shall  be  furnished  as  may  be  required  by  the  comptroller.  The  comptroller  shall 
also  have  power  to  call  for  special  reports  from  any  particular  association  whenever 
in  liis  judgment  the  same  are  necessary  in  order  to  a  full  and  complete  knowledge 
of  its  condition. 

Act  June  3,  1864,  c.  106,  sec.  34;  13  Stat.  L.,  109.  .-Vet  Mar.  3,  1869,  c.  130,  sec.  1;  15  Stat. 
L.,   326.     Aft   Feb.  27,    1877,   c.  69;    10   Stat.   L.,   2.'')2. 

153.  Verification  of  reports.  Act  February  26,  1881.  That  the  oath  or  affirmation 
required  by  section  fifty-two  hundred  and  eleven  of  the  revised  statutes,  verifying 
the  returns  made  t)y  national  banks  to  the  comptroller  of  the  currency,  when  taken 
before  a  notarj'  pubUc  properly  authorized  and  commissioned  by  the  state  in  which 
such  notary  resides  and  the  bank  is  located,  or  any  other  officer  having  an  official 
seal,  authorized  in  such  state  to  administer  oaths,  shall  be  a  sufficient  verification 
as  contemplated  by  said  section  fifty-two  hundred  and  eleven:  Provided,  that  the 
officer  administering  the  oath  is  not  an  officer  of  the  bank. 

Act  Feb.  26,   1881,  c.  82;  21   Stat.  L.,  352. 

154.  Sec.  5212.  Report  of  dividends.  In  addition  to  the  reports  required  by  the 
preceding  section,  each  association  shall  report  to  the  comptroller  of  the  currency, 
within  ten  days  after  declaring  any  dividend,  the  amount  of  such  dividend,  and  the 
amount  of  net  earnings  in  excess  of  such  dividend.  Such  reports  shall  be  attested 
by  the  oath  of  the  president  or  cashier  of  the  association. 

Act  Mar.   3,    1869,   c.  130.  sec.  2;    15   Stat.   L.,   327. 

155.  Sec.  5213.  Penalty  for  failure  to  make  reports.  Every  association  which  fails 
to  make  and  transmit  any  report  required  under  either  of  the  two  preceding  sections 
shall  be  subject  to  a  penalty  of  one  hundred  dollars  for  each  day  after  the  periods, 
respectively,  therein  mentioned,  that  it  delays  to  make  and  transmit  its  report. 
Whenever  any  association  delays  or  refuses  to  pay  the  penalty  herein  imposed,  after 
it  has  been  assessed  by  the  comptroller  of  the  currency,  the  amount  thereof  may  he 
retained  by  the  treasurer  of  the  United  States,  upon  the  order  of  the  comptroller 
of  the  currency,  out  of  the  interest,  as  it  may  become  due  to  the  association,  on  the 
bonds  deposited  with  him  to  secure  circulation.  All  sums  of  money  collected  for 
penalties  under  this  section  shall  be  paid  into  the  treasury  of  the  United  States. 

Act  Mar.  3,    1869,   c.  130,  sees.  1,   2;   15   Stat.   L.,   326. 

156.  Sec.  5214  [as  amended  May  30,  1908].  Taxes  payable  to  the  United  States. 
National  banking  associations  havmg  on  deposit  bonds  of  the  United  States,  bearing 
interest  at  the  rate  of  two  per  centum  per  amium,  including  the  bonds  issued  for  the 
construction  of  the  Panama  Canal,  under  the  provisions  of  section  eight  of  "An  act 
to  provide  for  the  construction  of  a  canal  connecting  the  waters  of  the  Atlantic 
and  Pacific  oceans,"  approved  June  twenty-eighth,  nineteen  hundred  and  two, 
to  secure  its  circulating  notes,  shall  pay  to  the  treasurer  of  the  United  States,  in 
the  months  of  January  and  July,  a  tax  of  one-fourth  of  one  per  centum  each  half 
j'ear  upon  the  average  amount  of  such  of  its  notes  in  circulation  as  are  based  upon 
the  deposit  of  such  bonds;  and  such  associations  havuig  on  deposit  bonds  of  the 
United  States  bearing  interest  at  a  rate  higher  than  two  per  centum  per  annum 
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shall  pa}'  a  tax  of  one-half  of  one  per  centum  each  half  year  upon  the  average  amount 
of  such  of  its  notes  in  circulation  as  are  based  upon  the  deposit  of  such  bonds.  Na- 
tional banking  associations  having  circulating  notes  secured  otherwise  than  by 
bonds  of  the  United  States  shall  pay  for  the  first  month  a  tax  at  the  rate  of  five  per 
centum  per  annum  upon  the  average  amount  of  such  of  their  notes  in  circulation  as 
are  based  upon  the  deposit  of  such  securities,  and  afterwards  an  additional  tax  of  one 
per  centum  per  annum  for  each  month  until  a  tax  of  ten  per  centum  per  annum  is 
reached,  and  thereafter  such  tax  of  ten  per  centum  per  aimum,  upon  the  average 
amount  of  such  notes.  Everj'  national  banking  association  having  outstanding  circu- 
lating notes  secured  by  a  deposit  of  other  securities  than  United  States  bonds  shall 
make  monthly  returns,  under  oath  of  its  president  or  cashier,  to  the  treasurer  of  the 
United  States,  in  such  form  as  the  treasurer  may  prescribe,  of  the  average  monthly 
amount  of  its  notes  so  secured  in  circulation;  and  it  shall  be  the  duty  of  the  comp- 
troller of  the  currency  to  cause  such  reports  of  notes  in  circulation  to  be  verified  by 
examination  of  the  banks'  records.  The  taxes  received  on  circulating  notes  secured 
otherwise  than  by  bonds  of  the  United  States  shall  be  paid  into  the  division  of  re- 
demption of  the  treasurj'  and  credited  and  added  to  the  reserve  fund  held  for  the 
redemption  of  United  States  and  other  notes. 

Act  June  3,  1864,  c.  106,  sec.  41;  13  Stat.  L.,  HI.  Act  Mar.  3,  1883,  sec.  1;  18  Stat.  L., 
488.    Act  Mar.  14,  1900,  c.  41,  sec.  13;  31  Stat.  L.,  49.    Act  May  30,  1908,  sec.  9. 

157.  Sec.  5215.  Half-yearly  return  of  circulation.  In  order  to  enable  the  treasurer 
to  assess  the  duties  imposed  by  the  preceding  section,  each  association  shall,  within 
ten  days  from  the  first  days  of  Januarj'  and  July  of  each  year,  make  a  return,  under 
the  oath  of  its  president  or  cashier,  to  the  treasurer  of  the  United  States,  in  such 
form  as  the  treasurer  may  prescribe,  of  the  average  amount  of  its  notes  in  circulation 
[and  of  the  average  amount  of  its  deposits,  and  of  the  average  amount  of  its  capital 
stock,  beyond  the  amount  invested  in  United  States  bo7ids]  for  the  six  months  next 
preceding  the  most  recent  first  daj'  of  January  or  July.  Every  association  which 
fails  so  to  make  such  return  shall  be  Uable  to  a  penalty  of  two  hundred  doUars, 
to  be  collected  either  out  of  the  interest  as  it  may  become  due  such  association 
on  the  bonds  deposited  with  the  treasurer,  or,  at  his  option  in  the  manner  in 
which  penalties  are  to  be  collected  of  other  corporations  under  the  laws  of  the 
United  States. 

Act  June  3,  1864.  c.  106,  sec.  41;  13  Stat.  L.,  HI.  The  taxes  on  the  average  amount  of  de- 
posits and  capital  stock  having  been  repealed  by  the  Act  of  March  3,  1883,  and  the  original  pro- 
vision therefor  struck  out  of  section  5214  as  amended  by  Act  of  May  30,  1908,  there  is  no  longer 
any  obhgation  to  make  the  return  of  those  two  items. 

158.  Sec.  5216.  Penalty  for  failure  to  make  return.  Whenever  any  association  fails 
to  make  the  half-j'early  return  requned  by  the  preceding  section,  the  duties  to  be 
paid  by  such  association  shall  be  assessed  upon  the  amount  of  notes  deUvered  to 
such  association  by  the  comptroller  of  the  currency  [and  upon  the  highest  amaunt 
of  its  deposits  and  capital  stock,  to  be  ascertained  in  such  manner  as  the  treasurer 
may  deem  best]. 

Act  June  3,  1864,  c.  106,  sec.  41 ;  13  Stat.  L.,  111.  See  note  under  section  5215  stating  that 
tax  on  deposits  and  capital  stock  had  been  repealed. 

159.  Sec.  5217.  Enforcing  tax  on  circulation.  Whenever  an  association  fails  to  pay 
the  duties  imposed  by  the  three  preceding  sections,  the  sums  due  ma}'  be  collected 
in  the  manner  provided  for  the  collection  of  United  States  taxes  from  ether  corpor- 
ations: or  the  treasurer  may  reserve  the  amount  out  of  the  interest,  as  it  may  be- 
come due,  on  the  bonds  deposited  with  him  bj'  such  defaulting  association. 

Act   June  3,   1864,  c.  106,  see.  41;   13   Stat.   L.,    111. 

160.  Sec.  5218.  Refunding  excess  tax.  In  all  cases  where  an  association  has  paid 
or  may  pay  in  excess  of  what  may  be  or  has  been  found  due  from  it,  on  account 
of  the  duty  required  to  be  paid  to  the  treasui'er  of  the  United  States,  the  associa- 
tion may  state  an  account  therefor,  winch,  on  being  certified  by  the  treasurer  of 
the  United  States,  and  found  correct  by  the  first  comptroller  of  the  treasury,  shall 
be  refimded  in  the  ordinarv  manner  by  warrant  on  the  treasurv. 

Resolution  Mar.   2.    1867, 'No.  49;   14   Stat.   L.,   572. 

161.  Sec.  22.  No  tax  to  be  paid  by  insolvent  banks.  Act  March  1,  1879.  That 
whenever  and  after  any  bank  has  ceased  to  do  business  by  reason  of  insolvency 
or  bankruptcy,  no  tax  shall  be  assessed  or  collected,  or  paid  into  the  treasury  of 
the  United  States,  on  account  of  such  bank,  which  shall  diminish  the  assets  thereof 
necessary  for  the  full  payment  of  all  its  depositors;  and  such  tax  shall  be  abated 
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from  such  national  banks  as  are  found  by  the  comptroller  of  the  currency  to  be 
insolvent. 

Internal  Revenue  Act  Mar.   1,   1879,  sec.  22;  20  Stat.  L.,  SCA. 

162.  Sec.  5219.  State  taxation.  Nothing  herein  shall  prevent  all  the  shares  in  any 
association  from  being  included  in  the  valuation  of  the  personal  property  of  the 
owner  or  holder  of  sucli  shares,  in  assessing  taxes  imposed  by  authority  of  the  state 
within  which  the  association  is  located ;  but  the  legislature  of  each  state  may  deter- 
mine and  direct  the  manner  and  place  of  taxing  aD  the  shares  of  national  banking 
associations  located  within  the  state,  subject  only  to  the  two  restrictions,  that  the 
taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citiziens  of  such  state,  and  that  the  shares  of  any  national 
banking  association  owned  by  nonresidents  of  any  state  shall  be  taxed  in  the  city 
or  town  where  the  bank  is  located,  and  not  elsewhere.  Nothing  herein  shall  be  con- 
strued to  exempt  the  real  property  of  associations  from  either  state,  county,  or 
municipal  taxes,  to  the  same  extent,  according  to  its  value,  as  other  real  property 
is  taxed. 

Act  June  3,  1864,  c.  106,  sec.  41;  13  Stat.  L.,  111.    Act  Feb.  10,  1868,  c.  7;  15  Stat.  L.,  34. 

Chapter  V.     Dissolution  and  receivership. 

Wi.  Sec.  5220.  Two-thirds  vote  required  for  liquidation.  Any  association  may  go 
into  hq  nidation  and  be  closed  by  the  vote  of  its  shareholders  owning  two-thirds 
of  its  stock. 

Act  June  3,  1864,  c.  106,  sec.  42;  13  Stat.  L.,  112.  For  enforcement  of  shareholders'  liability 
when  bank  is  in  liquidation  see  Act  of  June  20,   1876,  following  Revised   Statutes,  5238. 

164.  Sec.  5221.  Notice  of  voluntary  liquidation.  Whenever  a  vote  is  taken  to  go 
into  hq  nidation  it  shall  be  the  duty  of  the  board  of  directors  to  cause  notice  of 
this  fact  to  be  certified,  under  the  seal  of  the  association,  by  its  president  or  cashier, 
to  the  comptroller  of  the  currency,  and  pubhcation  thereof  to  be  made  for  a  period 
of  two  months  in  a  newspaper  published  in  the  city  of  New  York,  and  also  in  a  news- 
paper pubhshed  in  the  city  or  town  in  which  the  association  is  located,  or  if  no  news- 
paper is  there  published,  then  in  the  newspaper  published  nearest  thereto,  that  the 
association  is  closing  up  its  affairs,  and  notifying  the  holders  of  its  notes  and  other 
creditors  to  present  the  notes  and  other  claims  against  the  association  for  payment. 

Act   June  3,   1864,  c.  106,  sec.  42;    13   Stut.   L.,    112. 

165.  Sec.  5222.  Deposit  of  lawful  money  to  redeem  circulation.  Within  six  months 
from  the  date  of  the  vote  to  go  into  liquidation,  the  association  shall  deposit  with 
the  treasurer  of  the  United  States,  lawful  money  of  the  United  States  sufficient 
to  redeem  aU  its  outstanding  circulation.  The  treasurer  shall  execute  duplicate 
receipts  for  money  thus  deposited  and  dehver  one  to  the  association  and  the  other 
to  the  comptroller  of  the  currency,  stating  the  amount  received  by  him,  and  the 
purpose  for  which  it  has  been  received ;  and  the  money  shall  be  paid  into  the  treasury 
of  the  United  States,  and  placed  to  the  credit  of  such  association  upon  redemption 
account. 

Act  June  3,  1864,  c.  106,  sees.  42,  43;  13  Stat.  L.,  112.  Act  July  14,  1870,  c.  257,  16  Stat. 
L.,  274. 

166.  Sec.  5223.  No  deposit  required  for  consolidation.  An  association  which  is  in 
good  faith  winding  up  its  business  for  the  purpose  of  consohdating  with  another 
association  shall  not  be  required  to  deposit  lawful  money  for  its  outstanding  cir- 
culation ;  but  its  assets  and  liabilities  shall  be  reported  by  the  association  with  which 
it  is  in  process  of  consohdation. 

Act  July  14,   1870,  c.  257,   16  Stat.  L.,  274. 

167.  Sec.  5224  [as  amended  1875].  Reassignmentof  bonds  and  redemption  of  notes 
of  liquidating  banks.  Whenever  a  sufficient  deposit  of  lawful  money  to  redeem  the 
outstanding  circulation  of  an  association  proposing  to  close  its  business  has  been 
made,  the  bonds  deposited  by  the  association  to  secure  payment  of  its  notes  shall 
be  reassigned  to  it,  in  the  manner  prescribed  by  section  fifty-one  hundred  and  sixty- 
two.  And  thereafter  the  association  and  its  shareholders  shaU  stand  discharged  from 
all  liabihties  upon  the  circulating  notes,  and  those  notes  shall  be  redeemed  at  the 
treasury  of  the  United  States.  And  if  any  such  bank  shall  tail  to  make  the  deposit 
and  take  up  its  bonds  thirty  days  after  the  expiration  of  the  time  specified,  the  comp- 
troller of  the  currency  shall  have  power  to  sell  the  bonds  pledged  for  the  circulation 
of  said  bank,  at  pubhc  auction  in  New  York  Citj%  and,  after  providing  for  the  re- 
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•demption  and  cancellation  of  said  circulation,  and  the  necessary  expenses  of  the 
sale,  to  pay  over  any  balance  remaining  to  the  bank  or  its  legal  representatives. 

Act  June  3,  1864,  c.  106,  sec.  42;  13  Stat.  L.,  112.  Act  Feb.  18,  1875,  c.  80;  18  Stat.  L.,  320. 

168.  Sec.  8.  Duty  of  treasurer,  assistant  treasurers,  etc.,  to  return  notes  of  failed 
or  liquidating  banks  to  treasury  for  redemption.  Act  June  20,  1874.  And  it  shall 
be  the  dutj'  of  the  treasurer,  assistant  treasurers,  designated  depositaries,  and  national 
bank  depositaries  of  the  United  States  to  assort  and  return  to  the  treasury  for  re- 
demption the  notes  of  such  national  banks  as  have  failed,  or  gone  into  voluntary 
liquidation  for  the  purpose  of  winding  up  their  affairs,  and  of  such  as  shall  hereafter 
.80  fail  or  go  into  liquidation. 

Act  June  20,   1874,  c.  343,  sec.  8;   18  Stat.  L„   125. 

169.  Sec.  5225  [as  amended  1877].  Destruction  of  redeemed  notes.  Whenever  the 
treasurer  has  redeemed  any  of  the  notes  of  an  association  which  has  commenced 
to  close  its  affairs,  under  the  five  preceding  sections,  he  shall  cause  the  notes  to  be 
mutilated  and  charged  to  the  redemption  account  of  the  association;  and  all  notes 
so  redeemed  by  the  treasurer  shaO,  every  three  months,  be  certified  to  and  [burned] 
in  the  manner  prescribed  in  section  fifty-one  hundred  and  eighty-four. 

Act  June  3,  1864,  c.  106,  sec.  43;  13  Stat.  L.,  112.  Act  Feb.  27,  1877,  c.  69;  19  Stat.  L., 
252.  See  Act  of  June  23,  1874,  foUowing  Revised  Statutes,  section  5184,  directing  that  bank 
notes  be  macerated  and  not  biUTied. 

170.  Sec.  5226.  Protest  of  bank  circulation.  WTienever  any  national  banking  asso- 
ciation fails  to  redeem  in  the  lawful  money  of  the  United  States  any  of  its  circulating 
notes,  upon  demand  of  payment  duly  made  during  the  usual  hours  of  busmess,  at 
the  office  of  such  association,  or  at  its  designated  place  of  redemption,  the  holder 
may  cause  the  same  to  be  protested,  in  one  package,  by  a  notarv'  pubUc,  unless  the 
president  or  cashier  of  the  association  whose  notes  are  presented  for  payment  [or 
the  president  or  cashier  of  the  association  at  the  place  at  which  they  are  redeemable] 
offers  to  waive  demand  and  notice  of  the  protest,  and,  in  pursuance  of  such  offer, 
makes,  signs,  and  deUvers  to  the  party  making  such  demand  an  admission  in  writing, 
stating  the  time  of  the  demand,  the  amount  demanded,  and  the  fact  of  the  non- 
payment thereof.  The  notarj'  pubUc,  on  making  such  protest,  or  upon  receiving 
such  admission,  shall  forthwith  forward  such  admission  or  notice  of  protest  to  the 
<;omptroller  of  the  currency,  retaining  a  copy  thereof.  If,  however,  satisfactory  proof 
is  produced  to  the  notary  public  that  the  pajTiient  of  the  notes  demanded  is  re- 
strained by  order  of  any  court  of  competent  jurisdiction,  he  shall  not  protest  the 
same.  WTien  the  holder  of  any  notes  causes  more  than  one  note  or  package  to  be 
protested  on  the  same  day,  he  shall  not  receive  pay  for  more  than  one  protest. 

Act  June  3,  1864,  c.  106," sec.  46;  13  Stat.  L.,  113.  Circulation  redeemable  only  at  treasury 
or  over  own  counter.  Designated  places  of  redemption  have  not  existed  since  Act  June  20,  1874. 
(See  said  Act  foUowing  Revised   Statutes,   5192.) 

171.  Sec.  5227.  Bonds  forfeited  if  circulation  is  dishonored.  Examination  by  special 
agent.  On  receiving  notice  that  any  national  banking  association  has  failed  to  redeem 
any  of  its  circulating  notes,  as  specified  in  the  preceding  section,  the  comptroller 
of  the  currency,  with  the  concurrence  of  the  secretary  of  the  treasurj',  may  appoint 
a  special  agent,  of  whose  appointment  immediate  notice  shall  be  given  to  such  asso- 
ciation, who  shall  immediately  proceed  to  ascertain  whether  it  has  refused  to  pay 
its  circulating  notes  in  the  lawful  money  of  the  United  States,  when  demanded, 
and  shall  report  to  the  comptroller  the  fact  so  ascertained.  If,  from  such  protest, 
and  the  report  so  made,  the  comptroller  is  satisfied  that  such  association  has  re- 
fused to  pay  its  circulating  notes  and  is  in  default,  he  shall,  within  thirty  days  after 
he  has  received  notice  of  such  failure,  declare  the  bonds  deposited  b}-  such  associa- 
tion forfeited  to  the  United  States,  and  they  shall  thereupon  be  so  forfeited. 

Act  June  3,   1864,  c.  106,  sec.  47;   13  Stat.  L.,   114. 

172.  Sec.  5228  [as  amended  1875].  Suspension  of  business  after  default.  After  a 
default  on  the  part  of  an  association  to  pay  any  of  it.s  circulating  notes  has  been  as- 
certained by  the  comptroller,  and  notice  thereof  has  been  given  by  him  to  the  asso- 
ciation, it  shall  not  be  lawful  for  the  association  suffering  the  same  to  pay  out  any 
of  its  notes,  discount  any  notes  or  bills,  or  other^vise  prosecute  the  business  of  bank- 
ing, except  to  receive  and  safely  keep  money  belonging  to  it,  and  to  dehver  special 
deposits. 

Act  June  3,  1864,  c.  106.  sec.  46;  13  Stat.  L.,  113.    Act  Feb.  18,  1875.  c.  80;  18  Stat.  L.,  320. 

173.  Sec.  5229.  Notice  to  present  circulation  for  redemption.  Cancellation  of  bonds. 
Immediately  upon  declaring  the  bonds  of  an  association  forfeited  for  nonpaj-ment 
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of  its  notes,  the  comptroller  shall  give  notice,  in  such  manner  as  the  secretary  of 
the  treasury  shall,  by  general  rules  or  otherwise,  direct,  to  the  holders  of  the  cir- 
culating notes  of  such  association,  to  present  them  for  payment  at  the  treasury 
of  the  United  States;  and  the  same  shall  be  paid  as  presented  in  lawful  money  of 
the  United  States;  whereupon  the  comptroller  may,  in  his  discretion,  cancel  an  amount 
of  bonds  pledged  by  such  association  equal  at  current  market  rates,  not  exceeding 
par,  to  the  notes  paid. 

Act  June  3,   1864,  c.  106,  sec.  47;   13  Stat.  L,.   114. 

174.  Sec.  5230.  Sale  of  bonds  at  auction.  First  lien  for  redeeming  circulation. 
Whenever  the  comptroller  has  become  sati.sfied,  by  the  protest  or  the  waiver  and  ad- 
mission specified  in  section  fifty -two  hundred  and  twenty-six,  or  by  the  report 
provided  for  in  section  fifty-two  hundred  and  twenty-seven,  that  any  association 
has  refused  to  pay  its  circulating  notes,  he  may,  instead  of  canceling  its  bonds, 
cause  so  much  of  them  as  maj'  be  necessary  to  redeem  its  outstanding  notes  to  be 
sold  at  public  auction  in  the  city  of  New  York,  after  giving  thirty  days'  notice  of 
such  sale  to  the  association.  For  any  deficiency  in  the  proceeds  of  all  the  bonds  of 
an  association,  when  thus  sold,  to  reimburse  to  the  United  States  the  amount  ex- 

E ended  in  paying  the  circulating  notes  of  the  association,  the  United  States  shall 
ave  a  paramount  lien  upon  all  its  assets;  and  such  deficiencj' shall  be  made  good  out 
of  such  assets  in  preference  to  any  and  all  other  claims  whatsoever,  except  the  ne- 
cessary costs  and  expenses  of  administering  the  same. 

Act  Juno  3,  1864.  c.  106,  sec.  47.  4S:  13  Stat.  L.,  114. 

175.  Sec.  5231.  Bonds  may  be  sold  at  private  sale.  The  comptroller  may,  if  he 
deems  it  for  the  interest  of  the  United  States,  sell  at  private  sale  any  of  the  bonds  of  an 
association  shown  to  have  made  default  in  paying  its  notes,  and  receive  therefor 
either  money  or  the  circulating  notes  of  the  association.  But  no  such  bonds  shall  be 
sold  by  private  sale  for  less  than  par,  nor  for  less  than  the  market  value  thereof 
at  the  time  of  sale;  and  no  sales  of  any  such  bonds,  either  pubhc  or  private,  shall 
be  complete  until  the  transfer  of  the  bonds  shall  have  been  made  with  the  formahties 
prescribed  by  sections  fifty-one  hundred  and  sixty-two,  fifty-one  hundred  and  sixty- 
three,  and  fifty-one  hundred  and  sixty-four. 

Act  Juno  3,   1864,  c.  106,  sec.  49;   13  Stat.  L.,   114. 

176.  Sec.  5232.  Disposal  of  redeemed  notes;  regulations  for  redemption  records. 

The  secretary  of  the  treasury  may,  from  time  to  time,  make  such  regulations  res- 
pecting the  disposition  to  be  made  of  circulating  notes  after  presentation  at  the 
treasury  of  the  United  States  for  payment,  and  respecting  the  perpetuation  of  the 
evidence  of  the  pavment  thereof,  as  may  seem  to  him  proper. 

Act  June  3,    1864.   c.  lOfi,  sec.  47;    13   Sta"t.   L.,    114. 

177.  Sec.  5233.  Redeemed  notes  to  be  canceled.  Allnotesof  national  banking  asso- 
ciations presented  at  the  treasury  of  the  United  States  for  payment  shall,  on  being 
paid,  be  canceled. 

Act  June  3,  1864,  c.  106,  sec.  47;  13  Stat.  L.,  114. 

178.  Sec.  5234.  Appointment  and  duties  of  receivers.  On  becoming  satisfied,  as 
specified  in  sections  fifty-two  hundred  and  twenty-six  and  fifty-two  hundred  and 
twenty-seven,  that  any  association  has  refused  to  pay  its  circulating  notes  as  therein 
mentioned,  and  is  in  default,  the  eom})troller  of  the  currency  may  forthwith  ay)point 
a  receiver,  and  require  of  him  such  bond  and  security  as  he  deems  proper.  Such 
receiver,  under  the  direction  of  the  comptroller,  shall  take  possession  of  the  books, 
records,  and  assets  of  every  description  of  such  association,  collect  all  debts,  dues, 
and  claims  belonging  to  it,  and,  upon  the  order  of  a  court  of  record  of  competent 
jurisdiction,  may  sell  or  compound  all  bad  or  doubtful  debts,  and,  on  a  hke  order, 
may  sell  all  the  real  and  personal  property  of  such  association,  on  such  terms  as 
the  court  shall  direct;  and  may,  if  necessary  to  pay  the  debts  of  such  association, 
enforce  the  individual  hability  of  the  stockholders.  Such  receiver  shall  pay  over  all 
money  so  made  to  the  treasurer  of  the  United  States,  subject  to  the  order  of  the 
comptroller,  and  also  make  report  to  the  comptroller  of  all  his  acts  and  proceedings. 

Act  Juno  3,  1864,  c.  106,  soc.  50;  13  Stat.  L.,  114.  Other  provisions  authorizing  the  appoint- 
ment of  receivers  of  national  banks  and  relating  to  powers  and  duties  of  receivers  and  agents 
will  be  foiuid  in  the  Act  of  June  30,  1876,  as  amended  August  3,  1892,  and  March  2,  1897,  and  the 
Act  of  March  29,  1886.  Both  these  Acts  are  set  forth  following  section  5238,  Revised  Statutes. 
A  receiver  may  also  be  appointed,  under  the  provisions  of  section  fifty-two  hundred  and  thirty- 
four  of  the  Revised  Statutes  of  the  United  States,  for  the  following  violations  of  law:  Whore 
the  capital  stock  of  a  national  bank  has  not  been  fully  paid  in  and  it  is  thus  reduced  below  the 
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legal  minimum  and  remains  so  for  thirty  days.  {Sec.  5141,  R.  S.)  For  failure  to  make  good  the 
lawful  money  reserve  within  thirty  days  after  notice.  (Sec.  5191,  R.  S.)  Where  a  bank  purch- 
ases or  acquires  its  own  stock,  to  prevent  loss  upon  a  debt  previously  contracted  in  good  faith, 
and  the  same  is  not  sold  or  disposed  of  within  six  months  from  the  time  of  its  piu'chase.  (Sec.  5201, 
R.  S.)  For  failure  to  make  good  any  impairment  in  its  capital  stock  and  refusing  to  go  into 
liquidation  within  three  months  after  receiving  notice.  (Sec.  5205,  R.  S.)  For  false  certification 
of  checks  by  any  officer,   clerk,  or  agent.     (Sec.  5208,  R.  S.) 

179.  Sec.  5235.  Notice  to  creditors  of  insolvent  banks  to  present  claims.  The  comp- 
troller shall,  upon  appointing  a  receiver,  cause  notice  to  be  given,  by  advertisement 
in  such  newspapers  as  he  may  direct,  for  three  consecutive  months,  calhng  on  all 
persons  who  may  have  claims  against  such  association  to  present  the  same,  and  to 
make  legal  proof  thereof. 

Act  June  3,   1864,  c.  106,  sec.  50;    1.3   Stat.   L.,    114. 

180.  Sec.  5236.  Dividends;  distribution  of  assets  of  insolvent  banks.  From  time  to 

time,  after  full  provision  has  been  first  made  for  refunding  to  the  United  States  any 
deficiency  in  redeeming  the  notes  of  sncL  association,  the  comptroller  shall  make 
a  ratable  dividend  of  the  money  so  paid  over  to  him  by  such  receiver  on  all  such 
claims  as  may  have  been  proved  to  his  satisfaction  or  adjudicated  in  a  court  of 
competent  jurisdiction,  and,  as  the  proceeds  of  the  assets  of  such  association  are 
paid  over  to  him,  shall  make  further  dividends  on  all  claims  previously  proved  or 
adjudicated;  and  the  remainder  of  the  proceeds,  if  any,  shall  be  paid  over  to  the 
shareholders  of  such  association,  or  their  legal  representatives,  in  proportion  to  the 
stock  by  them  respectively  held. 

Act  June  3,   1864,  c.  106,  sec.  50;   13  Stat.  L.,   114. 

181.  Sec.  5237.  When  bank  may  enjoin  further  proceedings.  Whenever  an  asso- 
ciation against  which  proceedings  have  been  instituted,  on  account  of  any  alleged  refu- 
sal to  redeem  its  circulating  notes  as  aforesaid,  denies  having  failed  to  do  so,  it  may, 
at  any  time  witliin  ten  days  after  it  has  been  notified  of  the  appointment  of  an  agent, 
as  provided  in  section  fifty -two  hundred  and  twenty -seven,  apply  to  the  nearest  cir- 
cuit, or  district,  or  ten-itorial  court  of  the  United  States  to  enjoin  further  proceedings 
in  the  premises ;  and  such  court,  after  citing  the  comptroller  of  the  currency  to  show 
cause  why  further  proceedings  should  not  be  enjoined,  and  after  the  decision  of 
the  court  or  finding  of  the  jury  that  such  association  has  not  refused  to  redeem  its 
circulating  notes,  when  legaUy  presented,  ui  the  lawful  money  of  the  United  States, 
shall  make  an  order  enjoining  the  comptroller,  and  any  receiver  acting  under  his 
direction,  from  all  further  proceedings  on  account  of  such  alleged  refusal. 

Act  June  3,  1864,  c.  106,  sec.  50:  13  Stat.  L.,  114. 

182.  Sec.  5238.  Fees  and  expenses.  All  fees  for  protesting  the  notes  issued  by  any 
national  banking  association  shall  be  paid  by  the  person  procuring  the  protest  to 
be  made,  and  such  association  shall  be  hable  therefor;  but  no  part  of  the  bonds 
deposited  by  such  association  shall  be  appUed  to  the  payment  of  such  fees.  All 
expenses  of  any  preUminary  or  other  examinations  into  the  condition  of  any  asso- 
ciation shall  be  paid  by  such  association.  All  expenses  of  any  receivership  shall  be 
paid  out  of  the  assets  of  such  association  before  distribution  of  the  proceeds  thereof. 

Act  June  3,   1864,   c.  106,  sec.  51;   13   vStat.   L.,    115. 

183.  Sec.  1.  When  receiver  may  be  appointed.  Act  June  30, 1876.  That  whenever 
any  national  banking  association  shall  be  dissolved,  and  its  rights,  privileges,  and 
franchises  declared  forfeited,  as  prescribed  in  section  fifty -two  hundred  and  thirty- 
nine  of  the  revised  statutes  of  the  United  States,  or  whenever  any  creditor  of  any 
national  banking  association  shall  have  obtained  a  judgment  against  it  in  any  coxirb 
of  record,  and  made  appUcation,  accompanied  by  a  certificate  from  the  clerk  of  the 
court  stating  that  such  judgment  has  been  rendered  and  has  remained  unpaid  for 
the  space  of  thirty  daj-s,  or  whenever  the  comjjtroller  shaU  become  satisfied  of  the 
insolvency  of  the  national  banking  association,  he  may,  after  due  examination  of 
its  affairs,  in  either  case,  appoint  a  receiver  who  shall  proceed  to  close  up  such  asso- 
ciation, and  enforce  the  personal  habihty  of  the  shareholders,  as  provided  in  section 
fifty-two  hundred  and  thirty-four  of  said  statutes. 

Act  Jime  30,    1876,  c.  156,  sec.  1;    19   Stat.   L.,   63. 

184.  Sec.  2.  Creditor's  bill  against  shareholders.  Act  June  30,  1876.  That  when 
any  national  banking  association  shall  have  gone  into  hquidation  under  the  provi- 
sions of  section  five  thousand  two  hundred  and  twenty  of  said  statutes,  the  indi- 
vidual habihty  of  the  shareholders  provided  for  by  section  fifty-one  hundred  and 
fifty-one  of  said  statutes  may  be  enforced  by  any  creditor  of  such  association.^by 
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bill  in  equity,  in  the  nature  of  a  creditor's  bill,  brought  by  such  creditor  on  behalf 
of  himself  and  of  all  other  creditors  of  the  association,  against  the  shareholders  there- 
of, in  any  court  of  the  United  States  having  original  Jurisdiction  in  equity  for  the 
district  in  which  such  association  may  have  been  located  or  established. 
Act  Juno  30,   1876,  c.  156,  sec.  2;   19  Stat.  L.,  63. 

185.  Sec.  3.  Appointment,  qualification,  and  duties  of  shareholders'  agent.  Act  June 
30,  1876,  as  amended  1892,  1897.  That  whenever  any  association  shall  have  been 
or  shall  be  placed  in  the  hands  of  a  receiver,  as  provided  in  section  fifty-two  hundred 
and  thirty-four  and  other  sections  of  the  revised  statutes  of  the  United  States,  and 
when,  as  provided  in  section  fifty-two  hundred  and  thirty-six  thereof,  the  comptroller 
of  the  currency  shall  have  paid  to  each  and  every  creditor  of  such  association,  not 
including  shareholders  who  are  creditors  of  such  association,  whose  claim  or  claims 
as  such  creditor  shall  have  been  proved  or  allowed  as  therein  prescribed,  the  full 
amount  of  such  claims,  and  all  expenses  of  the  receivership,  and  the  redemption  of  the 
circulating  notes  of  such  association  shall  have  been  provided  for  by  depositing  law- 
ful money  of  the  United  States  with  the  treasurer  of  the  United  States,  the  comptroller 
of  the  currency  shall  call  a  meeting  of  the  shareholders  of  such  association  by  giving 
notice  thereof  for  thirty  days  in  a  newspaper  published  in  the  town,  city,  or  county 
where  the  business  of  such  association  was  carried  on,  or  if  no  newspaper  is  there 
published,  in  the  newspaper  published  nearest  thereto.  At  such  meeting  the  share- 
holders shall  determine  whether  the  receiver  shall  be  continued  and  shall  wind  up 
the  affairs  of  such  association,  or  whether  an  agent  shall  be  elected  for  that  purpose, 
and  in  so  determining  the  said  shareholders  shall  vote  bj^  ballot,  in  person  or  by 
proxy,  each  share  of  stock  entitling  the  holder  to  one  vote,  and  the  majority  of  the 
stock  in  value  and  number  of  shares  shall  be  necessary  to  determine  whether  the  said 
receiver  shall  be  continued,  or  whether  an  agent  shall  be  elected.  In  case  such  majority 
shaU  determine  that  the  said  receiver  shall  be  continued,  the  said  receiver  shall 
thereupon  proceed  with  the  execution  of  his  trust,  and  shall  sell,  dispose  of,  or  other- 
wise collect  the  assets  of  the  said  association,  and  shall  posseess  all  the  powers  and 
authority,  and  be  subject  to  all  the  duties  and  Uabihties  originally  conferred  or  im- 
posed upon  him  by  his  appointment  as  such  receiver,  so  far  as  the  same  remain 
appUcable.  In  case  the  said  meeting  shall,  by  the  vote  of  a  majority  of  the  stock 
in  value  and  number  of  shares,  determine  that  an  agent  shall  be  elected,  the  said 
meeting  shall  thereupon  proceed  to  elect  an  agent,  voting  by  ballot,  in  person  or 
by  proxy,  each  share  of  stock  entitling  the  holder  to  one  vote,  and  the  person  who 
shaU  receive  votes  representing  at  least  a  majority  of  stock  in  value  and  number 
shall  be  declared  the  agent  for  the  purposes  hereinafter  provided;  and  whenever 
any  of  the  shareholders  of  the  association  shall,  after  the  election  of  such  agent, 
have  executed  and  filed  a  bond  to  the  satisfaction  of  the  comptroller  of  the  currency, 
conditioned  for  the  payment  and  discharge  in  full  of  each  and  every  claim  that  may 
thereafter  be  proved  and  allowed  by  and  before  a  competent  court,  and  for  the  faith- 
ful performance  of  all  and  singular  the  duties  of  such  trust,  the  comptroller  and  the 
receiver  shaU  thereupon  transfer  and  deUver  to  such  agent  all  the  undivided  or  un- 
collected or  other  assets  of  such  association  then  remaining  in  the  hands  or  subject 
to  the  order  and  control  of  said  comptroller  and  said  receiver,  or  either  of  them; 
and  for  this  purpose  said  comptroller  and  said  receiver  are  hereby  severally  em- 
powered and  directed  to  execute  any  deed,  assignment,  transfer,  or  other  instrument 
in  writing  that  may  be  necessary  and  proper;  and  upon  the  execution  and  delivery 
of  such  instrument  to  the  said  agent  the  said  comptroller  and  the  said  receiver  shall 
be  virtue  of  this  act  be  discharged  from  any  and  all  UabUities  to  such  association 
and  to  each  and  aU  the  creditors  and  shareholders  thereof.  Upon  receiving  such 
deed,  assignment,  transfer,  or  other  instrument,  the  person  elected  such  agent  shall 
hold,  control,  and  dispose  of  the  assets  and  property  of  such  association  which  he 
may  receive  under  the  terms  hereof  for  the  benefit  of  the  shareholders  of  such  asso- 
ciation, and  he  may,  in  his  own  name,  or  in  the  name  of  such  association,  sue  and  be 
sued  and  do  all  other  lawful  acts  and  things  necessary  to  finally  settle  and  distribute 
the  assets  and  property  in  his  hands,  and  may  sell,  compromise,  or  compound  the 
debts  due  to  such  association,  with  the  consent  and  approval  of  the  circuit  or  district 
court  of  the  United  States  for  the  district  where  the  business  of  such  association 
w-as  carried  on,  and  shall  at  the  conclusion  of  his  trust  render  to  such  district,  or 
circuit  court  a  full  accoimt  of  all  his  proceedings,  receipts,  and  expenditures  as  such 
agent,  which  court  shall,  upon  due  notice,  settle  and  adjust  such  account  and  dis- 
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-charge  said  agent  and  the  sureties  upon  said  bond.  And  in  case  any  such  agent  so 
elected  shall  refuse  to  serve,  or  die,  resign,  or  be  removed,  any  shareholder  may  call 
a  meeting  of  the  shareholders  of  such  association  in  the  town,  city,  or  village  where 
the  business  of  the  said  association  was  carried  on,  by  giving  notice  thereof  for  thirty 
days  in  a  newspaper  pubUshed  in  said  town,  city,  or  village,  or  if  no  newspaper  is 
there  pubUshed,  in  the  newspaper  pubUshed  nearest  thereto,  at  which  meeting  the 
shareholders  shall  elect  an  agent,  voting  by  ballot,  in  person  or  by  proxy,  each  share 
of  stock  entitling  the  holder  to  one  vote,  and  when  such  agent  shaU  have  received 
votes  representing  at  least  a  majority  of  the  stock  in  value  and  number  of  shares, 
and  shaO  have  executed  a  bond  to  the  shareholders  conditioned  for  the  faithful 
performance  of  his  duties,  in  the  penalty  fixed  by  the  shareholders  at  said  ineeting, 
with  two  sureties,  to  be  approved  by  a  judge  of  a  court  of  record,  and  file  said  bond 
in  the  office  of  the  clerk  of  a  court  of  record  in  the  county  where  the  business  of  said 
association  was  carried  on,  he  shall  have  aU  the  rights,  powers,  and  duties  of  the 
agent  first  elected  as  hereinbefore  provided.  At  any  meeting  held  as  hereinbefore 
provided  administrators  or  executors  of  deceased  shareholders  may  act  and  sign 
as  the  decedent  might  have  done  if  Uving,  and  guardians  of  minors  and  trustees  of 
other  persons  may  so  act  and  sign  for  their  ward  or  wards  or  cestui  que  trust.  The 
proceeds  of  the  assets  or  property  of  any  such  association  which  may  be  undistri- 
buted at  the  time  of  such  meetmg  or  may  be  subsequently  received  shaU  be  distri- 
buted as  follows :  Fkst.  To  pay  the  expenses  of  the  execution  of  the  trust  to  the 
date  of  such  payment.  Second.  To  repay  any  amount  or  amounts  which  have 
been  paid  in  by  any  shareholder  or  shareholders  of  such  association  upon  and  by 
reason  of  any  and  aU  assessments  made  upon  the  stock  of  such  association  by  the 
order  of  the  comptroller  of  the  currency  in  accordance  with  the  provisions  of  the 
statutes  of  the  United  States;  and  Thu:d.  The  balance  ratably  among  such  stock- 
holders, in  proportion  to  the  number  of  shares  held  and  owned  by  each.  Such  dis- 
tribution shaU  be  made  from  time  to  time  as  the  proceeds  shall  be  received  and  as 
shaU  be  deemed  advisable  by  the  said  comptroUer  or  said  agent. 

Act  Jime  30,  1876,  c.  156,  sec.  3;  19  Stat.  L.,  63,  as  amended  Aug.  3.  1892,  27  Stat.  L., 
345,  and  Mar.  2,  1897,  29  Stat.  L.,  600.  Other  sections  of  Act  June  30,  1876:  Section  4  amends 
Revised  Statutes,  5205.  Section  5  relates  to  counterfeit  notes.  Section  6  relates  to  savings  banks 
and  trust  companies,  organized  luider  Act  of  Congress. 

186.  Sec.  1.  Receiver  may  purchase  property  to  protect  his  trust.  Act  March  29, 
1886.  That  whenever  the  receiver  of  any  national  bank  duly  appointed  by  the 
comptroller  of  the  currency,  and  who  shaU  have  duly  qualified  and  entered  upon  the 
discharge  of  his  trust,  shaU  find  it  in  his  opinion  necessary,  in  order  to  fuUy  protect 
and  benefit  his  said  trust,  to  the  extent  of  any  and  all  equities  that  such  trust  may 
have  in  any  property,  real  or  personal,  by  reason  of  any  bond,  mortgage,  assign- 
ment, or  other  proper  legal  claim  attaching  thereto,  and  which  said  property  is  to 
be  sold  under  any  execution,  decree  of  foreclosure,  or  proper  order  of  any  court  of 
Jurisdiction,  he  may  certify  the  facts  in  the  case,  together  with  his  opmion  as  to 
the  value  of  the  property  to  be  sold,  and  the  value  of  the  equity  his  said  tmst  may 
have  in  the  same,  to  the  comptroUer  of  the  cun-ency,  together  with  a  request  for 
the  right  and  authority  to  use  and  employ  so  much  of  the  money  of  said  trust  as 
may  be  necessary  to  purchase  such  property  at  such  sale. 

Act  Mar.   29,   1886,  c.  28,  sec.  1;   24   Stat.   L.,   8. 

187.  Sec.  2.  Approval  of  request.  Act  March  29,  1886.  That  such  request,  if 
approved  by  the  comptroUer  of  the  currency,  shaU  be,  together  with  the  certificate  of 
facts  in  the  case,  and  his  recommendation  as  to  the  amount  of  money  which,  in  his  judg- 
ment, should  be  so  used  and  employed,  submitted  to  the  secretary  of  the  treasury, 
and  if  the  same  shaU  Likewise  be  approved  by  him,  the  request  shall  be  by  the  comp- 
troUer of  the  currency  aUowed,  and  notice  thereof,  with  copies  of  the  request,  cer- 
tificate of  facts,  and  indorsement  of  approvals,  shaU  be  filed  with  the  treasurer  of 
the  United  States. 

Act  Mar.   29,    1886,  c.  28,  sec.  2;   24  Stat.   L.,   8. 

188.  Sec.  3.  Payment.  Act  March  29, 1886.  That  whenever  any  such  request  shaU 
be  aUowed  as  hereinbefore  provided,  the  said  comptroUer  of  the  currency  shaU  be, 
and  is,  empowered  to  draw  upon  and  from  such  funds  of  any  such  trust  as  may  be 
deposited  with  the  treasurer  of  the  United  States  for  the  benefit  of  the  bank  in 
interest,  to  the  amount  as  may  be  recommended  and  aUowed  and  for  the  purpose 
for  which  such  aUowance  was  made:  Provided,  however,  that  all  payments  to  be 
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made  for  or  on  account  of  the  purchase  of  any  such  property  and  under  any  such 
allowance  shall  be  made  by  the  comptroller  of  the  currency  direct,  with  the  ajiproval 
of  the  secretary  of  the  treasury,  for  such  purpose  only  and  in  such  manner  as  he  may 
determine  and  order. 

Act  Mar.    20,    1880,  c.  28.  sec.  3:   24   Stat.   L.,   S. 

189.  Sec,  5239.  Penalty  for  violation  of  this  title;  forfeiture  of  charter;  individual 
liability  of  directors.  If  the  tlirectors  of  any  national  banking  association  shall  kiiow- 
inglj'  violate,  or  knowingly  permit  any  of  the  officers,  agents,  or  servants  of  the 
association  to  violate  any  of  the  provisions  of  this  title,  all  the  rights,  privileges, 
and  franchises  of  the  association  shall  be  thereby  forfeited.  Such  violation  shall, 
however,  be  determined  and  adjudged  by  a  proper  cii-cuit,  district,  or  territorial 
court  of  the  United  States,  in  a  suit  brought  for  that  purpose  by  the  comptroller 
of  the  cuiTency,  in  his  own  name,  before  the  association  shall  be  declared  dissolved. 
And  in  cases  of  such  violation  every  director  \\ho  participated  in  or  assented  to  the 
same  shall  be  held  liable  in  his  personal  and  individual  capacity  for  all  damages 
which  the  association,  its  shareholders,  or  any  other  person  shall  have  sustained 
in  consequence  of  such  violation. 

Act  June  3,   1864,  c.  106,  sec.  53;   13  Stat.   L..   116. 

190.  Sec.  5240  [as  amended  18751.  Appointmentof  examiners,  compensation.  The 
comptroller  of  the  currency,  with  the  approval  of  the  secretary  of  the  treasury,  shall, 
as  often  as  shall  be  deemed  necessary  or  proper,  appoint  a  suitable  person  or  persons 
to  make  an  examination  of  the  affairs  of  every  banking  association,  who  shall  have 
power  to  make  a  thorough  examination  into  all  the  affairs  of  the  association,  and, 
in  doing  so,  to  examine  any  of  the  officers  and  agents  thereof  on  oath;  and  shall 
make  a  full  and  detailed  report  of  the  condition  of  the  association  to  the  comptroller. 
That  all  persons  appointed  to  be  examiners  of  national  banks  not  located  in  the 
redemption  cities  specified  in  section  five  thousand  one  hundred  and  ninety-two 
of  the  revised  statutes  of  the  United  States,  or  in  any  one  of  the  states  of  Oregon, 
Cahfornia,  and  Nevada,  or  in  the  territories,  shall  receive  compensation  for  such 
examination  as  follows :  For  examining  national  banks  having  a  capital  less  than  one 
hundred  thousand  dollars,  twenty  dollars;  those  having  a  capital  of  one  hundred 
thousand  dollars  and  less  than  three  hundred  thousand  dollars,  twenty-five  dollars; 
those  having  a  capital  of  three  hundred  thousand  dollars  and  less  than  four  hundred 
thousand  dollars,  thirty-five  dollars;  those  having  a  capital  of  four  hundred  thousand 
dollars  and  less  than  five  hundred  thousand  dollars,  forty  dollars;  those  having  a 
capital  of  five  hundred  thousand  dollars  and  less  than  six  hundred  thousand  dollars, 
fifty  dollars;  those  having  a  capital  of  six  hundred  thousand  dollars  and  over,  se- 
venty-five dollars;  which  amount  shall  be  assessed  by  the  comptroller  of  the  cur- 
rency upon,  and  paid  b}^  the  respective  association  so  examined,  and  shall  be  in 
heu  of  the  compensation  and  mileage  heretofore  allowed  for  making  said  examina- 
tions, and  persons  appointed  to  make  examinations  of  national  banks  in  the  cities 
named  in  section  five  thousand  one  hundred  and  ninety-two  of  the  revised  statutes 
of  the  United  States,  or  in  any  one  of  the  states  of  Oregon,  Cahfornia,  and  Nevada, 
or  in  the  territories,  shall  receive  such  compensation  as  may  be  fixed  bj'  the  secre- 
tary of  the  treasury  upon  the  recommendation  of  the  comptroller  of  the  currency; 
and  the  same  shaU  be  assessed  and  paid  in  the  mamier  hereinbefore  provided.  But 
no  person  shall  be  appointed  to  examine  the  affairs  of  any  banking  association  of 
which  he  is  a  director  or  other  officer. 

Act  June  3,  1864,  c.  106,  sec.  54;  13  Stat.  L.,  116.  Act  Feb.  19,  1875,  c.  8!»;  IH  Stat. 
L.,  329. 

191.  Sec.  5241.  Limitation  of  visitorial  powers.  No  association  shall  be  subject  to 
any  visitorial  powers  other  than  such  as  are  authorized  by  this  title,  or  are  vested 
in  the  courts  of  justice. 

Act  June  3,   1864,  c.  106,  sec.  54;   13  Stat.  L.,   116. 

192.  Sec.  5242.  Transfers  when  void ;  illegal  preference  of  creditors.  All  transfers 
of  the  notes,  bonds,  bills  of  exchange,  or  other  evidences  of  debt  owing  to  any  na- 
tional banking  association,  or  of  deposits  to  its  credit ;  all  assignments  of  mortgages, 
sureties  on  real  estate,  or  of  judgments  or  decrees  in  its  favor;  all  deposits  of  money, 
bulhon,  or  other  valuable  thing  for  its  use,  or  for  the  use  of  any  of  its  shareholders 
or  creditors;  and  all  payments  of  money  to  either,  made  after  the  commission  of 
an  act  of  insolvency,  or  in  contemplation  thereof,  made  with  a  view  to  prevent  the 
appUcation  of  its  assets  in  the  manner  prescribed  by  this  chapter,  or  with  a  view 
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to  the  preference  of  one  creditor  to  another,  except  in  payment  of  its  circulating 
notes,  shall  be  utterly  null  and  void;  and  no  attachment,  injunction  or  execution, 
shall  be  issued  against  such  association  or  its  property  before  final  judgment  in  any 
suit,  action,  or  proceeding,  in  any  state,  county,  or  municipal  court. 

Act  June  3,   1864,  c.  106,  sec.  52;    13   Stat.   L.,   115. 

193.  Sec.  5243.  Use  of  the  title  "National."  All  banks  not  organized  and  trans- 
acting business  under  the  national  currency  laws,  or  under  this  title,  and  all  persona 
or;  corporations  doing  the  business  of  bankers,  brokers,  or  savings  institutions, 
except  savings  banks  authorized  by  congress  to  use  the  word  "national"  as  a  part 
of  their  corporate  name,  are  prohibited  from  using  the  word  "national"  as  a  portion 
of  the  name  or  title  of  such  bank,  corporation,  firm,  or  partnership ;  and  any  violation 
of  this  prohibition  committed  after  the  third  day  of  September,  eighteen  hundred 
and  seventy-three,  shall  subject  the  party  chargeable  therewith  to  a  penalty  of  fifty 
dollars  for  each  day  during  which  it  is  permitted  or  repeated. 

Act  Mar.  3,   1873,  c.  269,  sec.  3;   17   Stat.  L.,  603. 

Chapter  VII.    Special  acts  relating  to  national  banks. 

260.  Sec.  14.  National  banking  laws  applicable  to  Porto  Rico.  Act  April  12,  1900. 

That  the  statutory  laws  of  the  United  States  not  locally  inapphcable,  except  as 
hereinbefore  or  hereinafter  otherwise  provided,  shall  have  the  same  force  and  effect 
in  Porto  Rico  as  in  the  United  States,  except  the  internal-revenue  laws,  which, 
in  view  of  the  provisions  of  section  3,  shall  not  have  force  and  effect  in  Porto  Rico. 
Act  Apr.  12,  1900,  sec.  14;  31  Stat.  L.,  80.  The  attorney-general  of  the  United  States 
in  an  opinion  rendered  June  2,  1900,  held  "There  seems  to  be  in  the  structure  of  the  national 
banking  laws  no  general  provisions  which  cannot  be  carried  into  force  and  effect  in  Porto  Rico 
equally  with  all  of  the  various  states  and  territories  to  which  the  laws  were  originally  applied. 
I  can  find  no  reason  to  hold  that  the  statutes  relative  to  the  organization  and  powers  of  natio- 
nal banks  have  not,  by  section  14  of  the  Porto  Rican  Act,  above  referred  to,  been  extended  to 
that  island.  The  language  of  that  section  is  broad  enough,  and  in  my  opinion  does,  authorize  the 
organization  and  carrying  on  of  national  banks  in  Porto  Rico." 

261.  Sec.  5.  National  banking  laws  applicable  to  Hawaii.  Act  April  30, 1900.  That 
the  constitution,  and  except  as  herein  otherwise  provided,  all  the  laws  of  the  United 
States  which  are  not  locally  inapphcable,  shall  have  the  same  force  and  effect  within 
the  said  territory  as  elsewhere  in  the  United  States :  Provided,  that  sections  eighteen 
hundred  and  fifty  and  eighteen  hundred  and  ninety  of  the  revised  statutes  of  the 
United  States  shall  not  apply  to  the  territory  of  Hawaii. 

Act  Apr.  30,  1900,  sec.  5,  31  Stat.  L.,  141.  The  attorney -general  of  the  United  States  in  an 
opinion  rendered  June  23,  1900,  held  "That  the  Act  of  April  30,  1900,  ***  extended  the  national 
banking  Acts  to  the  territory  of  Hawaii,  and  would  authorize  the  comptroller  to  grant  permission 
for  the  organization  of  national  banks  therein.  (See  ray  opinion  of  June  2,  1900,  relative 
to  the  same  question  as  applied  to  Porto  Rico.)  But  I  do  not  think  that  the  provisions  of  section 
5154  apply  to  banks  existing  in  Hawaii  prior  to  the  passage  of  the  Act  of  April  30,  1900.  Sections 
5154  and  6155  seem,  by  their  especial  terms,  to  refer  only  to  banking  institutions  organized  under 
special  or  general  laws  of  a  state,  and  do  not  seem  to  apply  at  aU  to  banks  organized  under  the 
laws  of  any  territory.  I  think  the  object  of  these  two  sections  was  to  enable  the  banks  that  were 
previously  strictly  state  institutions  to  become  national  corporations,  and  the  operation  of  tho 
Act  in  that  respect  is  to  be  so  restricted." 
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I.  SCOPE  OF  ARTICLE.  —  It  is  intended  in  this  article  to  treat  generally  the 
law  of  commercial  paper,  or  more  strictly  the  law  relating  to  bills  of  exchange, 
promissory  notes,  bank  checks  and  drafts  and  other  instruments  in  writing,  either 
negotiable  or  non-negotiable,  whereby  the  maker  requests,  orders  or  promises  the 
payment  of  money.  The  form,  nature  and  essentials  of  such  instruments  will  be 
considered;  together  with  the  law  relating  to  their  negotiable  or  non-negotiable 
character,  the  rights  and  habilities  of  the  parties  thereto;  acceptance,  indorsement 
and  transfer;  rights  and  habilities  of  acceptors,  indorsers  and  transferees;  demand 
of  acceptance  and  payment;  protest  and  notice  of  protest  for  non-acceptance  or 
non-payment;  and  payment  and  renewal.  Instruments  relating  to  the  sale  or  con- 
veyance of  land  or  chattels;  or  to  the  pledge,  mortgage  or  incumbrance  of  land 
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or  chattels  will  not  be  considered.  Where  the  uniform  Negotiable  Instrument  Law 
is  considered  it  is  with  special  reference  to  the  New  York  Act.  The  citations 
are  to  this  Act. 

II.  HISTORY  AND  SOURCES  OF  THE  LAW.  —  The  law  of  commercial  paper 
in  the  L^nited  States  is  based  upon  the  law  merchant,  as  the  law  was  adopted  by 
England  from  the  trade  cities  of  the  continent  and  incorporated  in  the  English 
common  law.  In  many  of  the  states,  however,  alterations  have  been  made  in  the 
common  law  by  statutes,  and  in  all  of  the  states  there  has  been  a  wealth  of  judicial 
interpretation.  It  has  resulted  from  this  that  the  law  in  the  various  jurisdictions 
has  not  been  entirely  harmonious.  For  the  purpose  of  securing  harmony  in  the 
commercial  law  of  the  several  states,  there  has  of  late  years  been  a  determined 
effort  to  secure  the  general  adoption  of  a  uniform  law  upon  the  subject ;  and  this 
effort  has  met  with  large  success,  so  much  as  to  indicate  that  in  a  few  years  at  the 
most  the  same  law  will  probably  stand  upon  the  statute  books  of  all  of  the  states 
and  territories.  This  law,  lor  convenience  termed  the  Negotiable  Instruments  Law, 
was  first  adopted  in  1897  by  New  York,  Colorado,  Connecticut  and  Florida.  It 
is  now  in  force  in  the  following  states  and  by  the  following  statutes :  Alabama, 
Laws  of  1907,  Chap.  722;  —  Arizona,  Revised  Statutes,  1901,  Title  49;  —  Colorado, 
Laws  of  1897,  Chap.  64;  —  Connecticut,  Laws  of  1897,  Chap.  74;  —  Delaware,  Act 
of  April  4,  1911:  —  District  of  Columbia,  Laws  U.  S.  1899,  Chap.  47:  —  Florida, 
Laws  of  1897.  Chap.  4524:  —  Hawaii.  Laws  of  1(107,  No.  89;  —  Idaho,  Laws  of 
1903,  p.  3§0;  —  Illinois,  Laws  of  1907,  p.  403;  —  Iowa,  Laws  of  1902,  Chap.  130; 

—  Kansas,  Laws  of  1905,  Chap.  310;  —  Kentucky,  Laws  of  1904,  Chap.  102;  — 
Louisiana,  Laws  of  1904,  Chap.  64:  —  Maryland,  Laws  of  1898,  Chap.  119;  —  Massa- 
chusetts, Laws  of  1898,  Cliap.  533,  Laws  of  1899,  Chap.  130;  —  Michigan,  Laws  of 
1905,  Chap.  265;  —  lOssouri,  Laws  of  1905,  p.  243;  —  Montana,  Laws  of  1903, 
Chap.  121 ;  —  Nebraska,  Laws  of  1905,  Chap.  83 ;  —  Nevada,  Laws  of  1907,  Chap.  62 ; 

—  New  Hampshire,  Laws  of  1909,  Chap.  128;  —  New  Jersey,  Laws  of  1902,  Chap.  184; 

—  New  Mexico,  Laws  of  1907.  Qiap.  83;  —  New  York,  Laws  of  1897,  Chap.  612; 
Laws  of  1898,  Chap.  336;  —  North  Carolina,  Laws  of  1899,  Chap.  733;  —  North 
Dakota,  Laws  of  1899,  Cliap.  113;  —  Ohio,  Laws  of  1902,  p.  162;  —  Oklahoma. 
Laws  of  1909,  Chap.  24;  —  Oregon,  Laws  of  1899,  p,  18;  —  Pennsylvania,  Laws 
of  1901,  Chap.  162:  —  Phihppines,  Acts  of  1911,  No.  2031;  —  Rhode  Island, 
Laws  of  1899,  Chap.  674;  —  Tennessee,  Laws  of  1899,  Chap.  94;  —  Utah,  Laws 
of  1899,  Chap.  83;  —  Virgmia,  Laws  of  1898,  Chap.  866:  —  Wa-shington,  Laws 
of  1899,  Chap.  149;  —  West  Virginia,  Laws  of  1907,  Chap.  81;  —  Wisconsin. 
Laws  of  1899,  Chap.  356;  —  Wyoming,  Laws  of  1905,  Chap.  43. 

In  those  states  and  territories  in  which  the  uniform  Negotiable  Instruments 
Law  has  been  enacted  all  questions  concerning  which  provision  has  been  made 
in  the  law  are  of  course  governed  by  its  terms,  unless  the  negotiable  instrument 
affected  was  made  and  delivered  prior  to  the  adoption  of  the  law^);  in  which  case 
to  give  the  law  operation  would  be  to  confer  upon  it  a  retroactive  effect,  in  contra- 
vention of  the  constitution  of  the  United  States  and  of  the  several  states.  All 
cases  for  which  provision  has  not  been  made  in  the  Negotiable  Instruments  Law 
are  left  to  be  governed  by  the  common  law,  which  is,  as  already  stated,  a  develop- 
ment of  the  law  merchant^). 

III.  DEFINITIONS.  —  A.  Negotiable  Instruments.  —  The  term  "negotiable 
instruments"  is  a  general  name  for  bills,  notes,  checks,  transferable  bonds  or 
coupons,  letters  of  credit  and  other  negotiable  written  securities^).  The  term  "negoti- 
able" in  its  enlarged  signification,  is  used  to  describe  any  written  security  which 
may  be  transferred  by  indorsement  and  delivery,  or  by  dehvery  merely  so  as  to 
vest  in  the  indorsee  the  legal  title,  and  thus  enable  him  to  bring  suit  thereon  in  his 
own  name.  But  in  a  strictly  commercial  classification,  and  as  the  term  is  techni- 
cally used,  it  apphes  only  to  those  instruments  which,  hke  biUs  of  exchange,  not 
only  carry  the  legal  title  with  them  by  indorsement  or  delivery,  but  carry  as  well, 
when  transferred  before  maturity,  the  right  of  the  transferee  to  demand  the  full 
amounts  which  their  faces  call  for.  "Assignable"  is  the  more  appropriate  term  to 
describe  bonds,  and  ordinary  notes,  or  notes  of  hand  as  they  are  most  commonly 
called;  as  "negotiable"  is  the  more  fitting  term  to  describe  the  pecuhar  instru- 
ments of  commerce*). 

I)  Neg.  Inst.  Law,  §  6.  —  2)  Neg.  Inst.  Law  §  7.  —  ')  Black's  Law  Dictionary.  — 
♦)  Daniel  Neg.  Inat.   (5tb  ed.),  §  la. 
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B.  Promissory  Note.  —  A  promissory  note  has  been  tersely  defined  as:  A 
written  promise  made  by  a  certain  person  to  pay  a  certain  sum  of  money  to  a 
certain  person,  at  a  certain  timei). 

C.  Bill  of  Exchange.  —  A  bill  of  exchange  is  an  open  letter  by  one  person  to 
a  second,  directing  him  in  effect  to  pay,  absolutely  and  at  all  events,  a  certain  sum 
of  money  therein  named,  to  a  third  person,  or  to  any  other  to  whom  that  third 
person  may  order  it  to  be  paid;  or  it  may  be  payable  to  bearer  or  to  the  drawer 
himself  2).  Bills  of  exchange  are  of  two  kinds,  —  foreign  and  inland.  Foreign  bills 
are  those  which  are  drawn  upon  a  person  residing  in  another  state  or  out  of  the 
United  States  and  made  payable  out  of  the  state  when  drawn.  Inland  bills  arc 
those  which  nre  drawn  upon  a  person  within  the  state  and  made  payable  within 
the  state.  A  bill  of  exchange  does  not  operate  as  an  assignment  of  funds  in  the  hands 
of  the  drawee,  and  he  is  not  hable  thereon  unless  and  until  he  accepts  it.  A  bill  can- 
not be  addressed  to  two  or  more  drawees  in  the  alternative  or  in  succession,  although 
it  may  be  addressed  to  two  or  more  drawees  jointly,  and  although  they  may  not 
be  partners.  In  case  the  bill  is  drawn  upon  the  drawer,  or  the  drawee  is  a  fictitious 
or  incapacitated  person,  the  instrument  may  be  treated  either  as  a  bill  of  exchange 
or  a  promissory  note  at  the  option  of  the  holder^). 

D.  Check.  —  A  check  is  a  draft  or  order  upon  a  bank  or  banking  house,  pur- 
porting to  be  drawn  upon  a  deposit  of  funds  for  the  payment,  at  all  events,  of  a 
certain  sum  of  money  to  a  certain  person  therein  named,  or  to  him  or  his  order, 
or  to  bearer,  and  payable  instantly  on  demand*).  Wliile  a  check  is  not  an  inland 
bill  of  exchange  it  has  many  of  the  properties  of  such  commercial  paper,  and  many 
of  the  rules  of  the  law  merchant  are  applicable  to  both.  Each  is  for  a  specific  sum 
paj'able  in  money.  In  both  cases  there  is  a  drawei ,  a  drawee  and  a  payee.  Without 
acceptance  no  action  can  be  maintained  upon  either  by  the  holder  again.st  the 
drawer.  The  chief  points  of  difference  are  that  a  check  is  always  drawn  on  a  bank 
or  banker.  No  days  of  grace  are  allowed.  Tlie  drawer  is  not  discharged  by  the 
laches  of  the  holder  in  presentment  for  payment  unless  he  can  show  that  he  has 
sustained  some  injury  by  the  default.  It  is  not  due  until  paj^ment  is  demanded, 
and  the  statute  of  limitations  runs  only  from  that  time.  It  is  by  its  face  the  appro- 
priation of  so  much  money  of  the  drawer  in  the  hands  of  the  drawee  to  the  pay- 
ment of  an  admitted  habihty  of  the  drawer.  It  is  not  necessary  that  the  drawer 
of  a  bill  have  funds  in  the  hands  of  the  drawee.  A  check  in  such  case  would  be 
a  fraud  ^). 

E.  Certified  Check.  —  A  check  is  certified  when  it  is  marked  or  certified  to 
be  good  by  the  bank  on  which  its  drawn.  The  usual  method  of  certification  is  for 
the  ea.shier  or  teller  of  the  bank  to  write  his  name  across  the  face  of  the  check 
together  with  the  word  "Good"  or  other  expression  indicating  that  the  bank  has 
funds  for  its  payment.  Tlie  certificate  of  a  bank  that  a  check  is  good  is  equivalent 
to  an  acceptance.  It  imphcs  that  the  check  is  drawn  upon  sufficient  funds  in  the 
hands  of  the  drawee,  that  they  have  been  set  apart  for  its  payment  and  that  they 
shall  be  so  apphed  whenever  the  check  is  presented  for  payment.  It  is  an  under- 
taking that  the  check  is  good  then  and  shall  continue  good,  and  its  object  is  to 
enable  the  holder  to  use  it  as  money  ^).  In  case  the  holder  of  a  check  procures  it 
to  be  accepted  or  certified,  the  drawer  and  all  indorsers  are  discharged  from  liability 
thereon''). 

F.  Memorandum  Check.  —  A  memorandum  check  is  in  the  ordinary  form  of 
a  bank  check,  with  the  word  "Memorandum"  written  across  its  face,  and  is  not 
intended  for  immediate  presentation,  but  simply  as  evidence  of  an  indebtedness 
by  the  drawer  to  the  holder^). 

G.  Certificate  of  Deposit.  —  The  term  "certificate  of  deposit"  is  usually  em- 
ployed to  indicate  a  writing  by  which  a  bank  acknowledges  a  deposit  with  it  of 
a  specified  sum  of  money.    It  is  in  effect  a  receipt^). 


»)Brown  V.Indianapolis  First  Natl.  Bonk,  Bank,   10  Wall.  (U.  S.)  604,  19  L.  ed.  1008.  — 

115  Ind.  572,    18  N.  E.  56.   —  2)  Daniel  Neg.  «)  Merchants'  Natl.  Bank  v.  State  Natl.  Bank, 

Instr.,  §  27;  7  Cyc.  525.  —  3)  Neg.  Inst.  Law,  10  Wall.  (U.  S.)  604,  19  L.  ed.  1008.  —  ')  Neg. 

§  214.   —  *)  Rogers  v.  Durant,  140  U.  S.  298,  Inst.  Law.  §  324.  —  »)  United  States  v.  Isham. 

11  S.  Ct.  754,  35  L.  ed.  481  [quoting  2  Daniel  17  WaU  (U.  S.)  496,  21  L.  ed.  7281.  —^•)  Hotch 

Neg.  Instr.  583];  7  Cyc.  529.   —  ■')  Mr.  Justice  kiss  v.  Mosher,  48  N.  Y.  478. 
Swayne  in  Merchants'  Nat.  Bank  v.  State  Nat. 
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H.  Maker.  —  The  maker  of  a  negotiable  instrument  is  the  person  who  origi- 
nalh'  executes  and  is  bound  by  it. 

I.  Payee.  —  The  payee  of  a  negotiable  instrument  is  the  person  to  whom  it 
is  originally  made  payable. 

J.  Indorser.  —  The  indorser  of  a  negotiable  instrument  is  one  who  passes  the 
title  tliereto  by  indorsement. 

K.  Indorsee.  —  The  indorsee  of  a  negotiable  instrument  is  one  to  whom  the 
instrument  has  been  passed  by  indorsement. 

IV.  NEGOTIABLE  AND  NON-NEGOTIABLE  INSTRUMENTS  DISTINGUISHED. 
—  At  the  beginning  of  a  consideration  of  the  law  of  commercial  paper  it  is  necessary 
to  divide  all  writings  incidental  to  business  transactions  into  two  great  classes: 
Negotiable  and  Non-negotiable.  The  sharp  distinction  between  the  two  classes 
li?s  in  the  fact  that  the  instruments  of  the  latter  class  may  be  transferred  only  by 
assignment,  as  in  the  case  of  ordinary  choses  in  action.  This  distinction  Ls  important 
because  of  the  difference  between  the  legal  effects  of  assignment  and  negotiation. 
Tlie  first  and  most  important  difference  may  be  briefly  stated  to  be  that  an  assignee 
takes  subject  to  existing  equities  between  the  prior  parties ,  while  the  pereon 
who  takes  a  negotiable  instrument  by  negotiation  takes,  in  case  of  bona  fides, 
free  from  all  of  such  existing  equities  and  defenses '^).  The  question  of  what  con- 
stitutes bona  fides  and  of  the  defenses  available  against  a  bona  fide  holder  wiU  be 
considered  at  length  in  a  later  chapter2).  A  second  distinction  is  that  in  the  case 
of  assignment  the  debtor  may  discharge  himself  from  habihty  by  performance 
toward  the  person  to  whom  he  is  originally  bound,  unless  notice  of  the  assignment 
has  been  brought  home  to  him 3).  In  the  case  of  negotiable  instruments  however, 
payment  to  the  original  creditor  will  not  discharge  the  debtor  toward  one  who 
holds  the  instrument  by  a  valid  transfer,  although  the  debtor  has  had  no  notice 
of  the  transfer*).  Another  distinctive  feature  of  a  valid  assignment  is  the  necessity 
for  a  consideration  except  when  the  chose  in  action  is  the  subject  of  a  gift^).  With 
regard  to  the  right  to  sue  to  enforce  tlie  instrument  the  holder  of  a  negotiable 
instrument  may  bring  an  action  in  his  own  name^),  while,  unless  the  action  is 
brought  in  the  Code  states  or  in  equity,  an  assignee  Cannot  sue  in  his  own  name, 
but  the  action  must  be  in  the  name  of  the  assignor  for  the  benefit  of  the  assignee'''). 

V.  ESSENTIALS  OF  A  NEGOTIABLE  INSTRUMENT.  —  A.  Writing  and  signa- 
ture. —  A  negotiable  instrument  must  be  in  exiting  and  signed  by  the  maker 
or  drawer^).  Handwriting  is  not  essential,  but  the  instrument  may  be  engraved, 
lithographed  or  printed,  and  it  may  be  in  lead  pencil  writing  as  well  as  in  ink^). 
When  the  instrument  is  executed  by  a  partnership  it  should  be  signed  with  the 
firm  name.  Wlien  the  instrument  is  that  of  a  corporation  it  should  be  signed  with 
the  corporate  name  by  the  proper  officers,  the  proper  officers,  in  the  absence  of 
other  provision  in  the  charter  or  by  laws  of  the  concern,  being  the  president  and 
secretary.  The  corporate  seal  need  not  be  affixed,  but  if  it  is  affixed  it  does 
not  deprive  the  instrument  of  its  negotiability.  The  signature  of  any  party  may 
be  made  by  agent.  The  authority  of  the  agent  to  sign  may  be  established  as  in  other 
cases  of  agency,  and  his  power  need  not  be  derived  from  any  particular  form  of 
authorization  10).  Wliere  an  agent  executes  a  note  or  other  instrument  he  should 
sign  it  as  agent ;  otherwise  he  may  be  personally  liable  to  one  who  has  no  knowledge 
of  the  fact  of  his  agency.  The  mere  addition  of  words  describing  him  as  an  agent, 
or  as  fiUing  a  representative  character,  without  disclosing  his  principal,  is  not  suffi- 
cient to  exempt  him  from  personal  habilityii).  The  proper  form  is  for  the  agent 
to  sign  the  name  of  the  principal  and  foUow  it  with  his  signature,  prefixed  by 
some  word  or  expression  such  as  "by"  indicating  the  agency.  Where  a  party  signs 
by  "procuration",  the  principal  is  bound  only  in  case  the  agent  acted  within  the 
actual  limits  of  his  authority,  since  the  signature  is  notice  that  the  agent  has  but 
a  hmited  authority  i^).  The  executor  or  administrator  of  the  estate  of  a  deceased 
person  who  executes  a  note  for  the  estate  which  he  represents  must  provide  that 
he  shall  not  be  personaUy  hable,  otherwise  he  wiU  be  bound  individually,  although 
he  signs  as  executor  or  administrator  and  the  name  of  the  estate  is  mentioned  in 


1)  7  Cyc.  521.  —  2)  See  infra,  XVII,  B;  »)  7  Cyc.  542.  —  i")  Neg.  Inst.  Law,  §  39.  — 

XIX.  —  3)  4  Cyc.  88.  —  *)  7  Cyc.  1036.  —  ")  Neg.  Inst.  Law,  §  39.  —  12)  Neg.  Inst.  Law. 

5)  4  Cyc.  30.    —  6)  8  Cyc.  66,  et  aeq.  —  ')  4  §  40. 
Cyc.  92.  —  8)  Neg.  Inst.  Law,  §  20,  cl.  1.  — 
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the  body  of  the  instrument,  or  although  the  promise  is  made  as  executor  or  ad- 
ministrator i).  A  forged  signature  is  wholly  inoperative,  as  is  one  made  without 
authority  of  the  person  whose  signature  it  purports  to  be,  unless  the  person  against 
whom  a  right  is  asserted  is  estopped  or  precluded  from  setting  up  the  forgery  or 
lack  of  authority 2). 

B.  Promise  or  Order.  —  A  negotiable  instrument  must  contain  an  uncondi- 
tional promise  or  order  to  pay  a  sum  certain  in  money*).  The  kind  of  current 
money  in  which  the  instrument  is  to  be  paid  may,  however,  be  expressed.  The 
promise  must  be  unconditional,  that  is,  the  money  must  be  made  payable  in  any 
event.  But  the  condition  which  will  render  the  instrument  non-negotiable  must 
appear  on  the  face  of  the  instrument.  An  unqualified  promise  or  order  to  pay  may 
be  unconditional  although  coupled  with:  1.  An  indication  of  a  particular  fund  out 
of  which  re-imbursement  is  to  be  made,  or  a  particular  account  to  be  debited  with 
the  amount*) ;  2.  A  statement  of  the  transaction  which  gives  rise  to  the  instrument. 
But  an  order  or  promise  to  pay  out  of  a  particular  fund  is  not  unconditional^). 
A  note  for  example  is  conditional  and  non-negotiable  where  it  promises  to  pay  if 
the  amount  is  realized  from  certain  sales^),  or  if  the  maker  is  in  funds''). 

C.  How  Payable.  —  1.  IN  GENERAL.  —  A  negotiable  instrument  must  be 
payable  to  order  or  to  bearer^).  An  instrument  is  payable  to  bearer:  1.  Wlien 
it  is  expressed  to  be  so  payable ;  or  2.  WTien  it  is  payable  to  a  person  named  therein 
or  bearer;  or  3.  When  it  is  payable  to  the  order  of  a  fictitious  or  non-existing  person, 
and  such  fact  was  knowii  to  the  person  making  it  so  payable;  or  4.  When  the  name 
of  the  payee  does  not  purport  to  be  the  name  of  any  person ;  or  5.  When  the  only 
or  the  last  indorsement  is  an  indorsement  in  blank.  An  instrument  is  regarded  as 
payable  to  order  when  it  is  drawn  payable  to  a  specified  person  or  to  him  or  to 
his  order.  It  may  be  drawn  payable  to  the  order  of:  1.  A  payee  who  is  not  maker, 
drawer  or  drawee ;  or  2.  The  drawer  or  maker ;  or  3.  The  drawer ;  or  4.  Two  or  more 
payees  jointly;  or  5.  One  or  some  of  several  payees;  or  6.  The  holder  of  an  office 
for  the  time  being.  ■ —  Wliere  the  instrument  is  payable  to  order,  the  payee  must 
be  named  or  otherwise  indicated  therein  with  reasonable  certainty. 

2.  MEDIUM  OF  PAYMENT.  —  An  instrument  to  be  negotiable  must  be 
payable  in  money  only,  unless  by  express  provision  of  the  statutes  negotiable  char- 
acter is  extended  to  instruments  payable  in  property '•').  Under  the  Negotiable 
Instruments  Law  the  instrument  must  be  for  the  payment  of  money  onlyi").  A 
negotiable  instrument  may  be  made  payable  in  foreign  currency^i). 

3.  COLLATERAL  AND  ADDITIONAL  AGREEMENTS.  —  A  collateral 
agreement  which  is  not  essential  to  the  execution  of  the  promise  or  order  to  pay 
may  be  embodied  in  the  instrument  without  rendering  it  non-negotiable^^).  iJut 
the  order  or  promise  must,  as  we  have  seen,  be  for  the  payment  of  money  only. 
Hence  if  the  instrument  contains  an  order  or  promise  to  do  any  act  in  addition 
to  the  payment  of  money  it  is  not  negotiable.  There  are  however  certain  provisions 
which  are  frequently  incorporated  in  commercial  paper  which  do  not  go  to  the 
substance  or  vahdity  of  the  promise  or  order,  but  which  merelj''  relate  to  tlie  manner 
and  means  of  its  enforcement,  and  which  do  not  render  it  non-negotiable.  An  or- 
dinary provision  of  this  nature  is  found  in  the  incorporation  of  a  reference  to  col- 
lateral security  with  provision  for  the  sale  of  such  security  in  case  the  instrument 
is  not  paid  at  maturity,  or  for  the  surrender  of  such  security  when  the  instrument 
is  paid  13).  Another  common  example  of  collateral  agreement  is  that  by  which  the 
holder,  in  case  the  instrument  is  not  paid  at  maturity,  is  authorized  to  confess 
judgment  for  the  maker i*).  In  connection  with  this  is  usually  an  agreement  by 
which  the  maker  waives  the  benefit  of  any  law  intended  for  his  protection,  such 
as  laws  which  exempt  his  property  from  liabiMty  to  be  taken  in  satisfaction  of  his 
debts  15).  Still  another  form  of  collateral  agreement  confers  upon  the  holder  the 
right  to  require  some  other  act  to  be  done  instead  of  the  payment  of  money i^). 
So  the  instrument  may  be  made  payable  in  money  in  the  alterntaive,  if  the  holder 

1)  7  Cyo.  546.  —  2)  Neg.  Inst.  Law,  §  42.  ~  i")  Neg.  Inst.  Law,  §  20,  cl.  2.  —  ")  Norton 

—  ")  Neg.  Inst.  Law,  §20,   cl.  2.  —  *)  Neg.  Bills  and  Notes  (3d  ed.)  46.  Thompson  v.  Aloan, 

Inst.  Law,  §  22,  cl.  1;  7  Cyn.  580.  —  ')  Neg.  23  Wend  (N.  Y.)  71.  —  i^)  Norton,  Bills  and 

Inst.    Law,   §  22;    7    Cyc.   578.   —  «)  Cochran  Notes  (3d  Ed.)  48.  —  ")  7  Cyc.  587.  —  ")Tol- 

V.  Nebeker,  48  Ind.  459.  —  ')  Kemble  v.  Sull,  man  v.  Jansen,   106  Iowa  455,  76  N.  W.  732; 

3  McLean  272,  14  Fed.  Cas.  No.  7,  683.  —  »)  7  Cyc.  589.  —  i^)  Zimmerman  v.  Anderson,  67 

Neg.  Inst.  Law.  §  20,  cl.  4.  —  »)  See  7  Cyc.  582.  Pa.  St.  421,  5  Am.  Rep.  447.  —  i«)  7  Cyc.  589. 
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is  not  denied  the  option  of  demanding  moneyi).  It  must  of  course  bo  remembered 
that  any  collateral  agreement  of  this  kind  must  be  one  which  is  not  in  itself  unlawful. 

D.  Time  for  Payment.  —  1.  IN  GENERAL.  —  A  negotiable  bill  or  note  must 
be  payable  at  a  time  certain^).  Under  the  Negotiable  Instruments  Law  it  must 
be  payable  on  demand,  or  at  a  fixed  or  determinable  future  time^).  In  order  that 
the  instrument  shall  be  regarded  as  certain  as  to  the  time  of  payment  it  should 
be  made  payable  upon  an  expressed  date  or  in  a  specified  time  after  date  or  sight, 
or  on  or  before  a  date  which  is  either  specified  or  determinable.  An  instrument 
payable  upon  a  contingency  is  not  negotiable,  and  the  happening  of  the  event 
does  not  cure  the  defect*).  The  principal  may  be  made  payable  in  instalments, 
and  there  may  also  be  added  a  provision  that  in  event  of  default  in  the  payment 
of  any  instalment  or  of  interest  the  entire  amount  shall  become  due 5).  Or  it  may 
be  made  to  mature  at  an  earlier  date  than  that  expressed  in  the  case  of  default  of 
the  maker,  as  in  payment  of  interest^). 

2.  WHEN  PAYABLE  ON  DEMAND.  —  The  sum  is  payable  on  demand 
when  it  is  expressly  so  stated  in  the  instrument  itself  or  when  the  instrument  is 
payable  at  sight  or  on  presentation '').  An  instrument  is  also  regarded  as  payable 
on  demand  when  no  time  for  payment  is  expressed 8).  When  an  instrument  is 
issued,  accepted  or  indorsed  when  overdue,  it  is,  as  regards  the  person  so  issuing, 
accepting  or  indorsing  it,  payable  on  demand^). 

E.  Certainty  as  to  Amount.  —  1.  IN  GENERAL.  —  A  negotiable  instrument 
is  not  rendered  uncertain  as  to  amount  by  the  fact  that  it  is  made  payable  with 
interest  after  date  or  after  maturity,  or  by  the  fact  that  a  higher  rate  of  interest 
is  provided  for  in  event  the  instrument  is  not  paid  at  maturity^"),  or  by  the  fact 
that  the  instrument  is  made  payable  with  exchange  either  at  a  fixed  rate  or  at 
the  current  rate^i). 

2.  PROVISION  FOR  ATTORNEYS' FEES  AND  COSTS  OF  COLLECTION. 

—  The  addition  of  a  provision  for  the  payment  of  attorneys'  fees  in  case  of  the 
collection  of  the  instrument  by  suit  is  in  the  greater  number  of  the  states  held  not 
to  affect  the  negotiabiUty  of  the  instruments^).  And  this  is  the  rule  under  the  Nego- 
tiable Instruments  Law^*).  But  in  some  states  it  is  held  that  the  insertion  of  such 
a  provision  is  fatal  to  negotiabihty^*). 

1)  Owen  V.  Bamum,  2  Gilm.  (111.)  461.  —  33  L.  R.  A.  767.    —  Texas.   Hamilton  Gin  Co. 

S)  7,Cyc.  597.  —3)  Neg.  Inst.  Law,  §20,  cl.  3.  v.  Sinker,  74  Tex.  51,  11  S.  W.  1056.  —  Wa- 

—  *)  7  Cyc.  597.  — ^)  De  Haas  v.  Roberts.  59  shington.  Colfax  Second  Natl.  Bank,  v.  Auglin, 
Fed.  853.  —  6)  De  Haas  v.  Roberts,  59  Fed.  6  Wash.  403,  33  Pac.  1056.  —  United  States. 
853.  —  ')  7  Cyc.  845.  —  »)  Converse  v.  John-  Adams  v,  Addington,  4  Woods  389,  16  Fed.  89. 
son,  146  Mass.  20,  14  N.  E.  925.  —  »)  Neg.  —  ")  Neg.  Inst.  Law,  §  21,  cl.  5.  —  i*)  Cali- 
Inst.  Law,  §  26.  —  W)  7  Cyc.  595.  —  ")  fornia.  Findley  v.  Pott,  131  Cal.  385,  63  Pac. 
Hastings  v.  Thompson,  54  Minn.  184,  55  N.  694.  The  law  has  now  been  amended,  and 
W.  968,  40  Am.  St.  Rep.  315,  21  L.  R.  A.  178.  such    instruments    are    negotiable.    —   Mary- 

—  ^2)  Alabama.  Montgomery  First  Nat.  Bank  land.  Maryland  Fertilizing  etc.  Co.  v.  New- 
V.  Slaughter,  98  Ala.  602,  14  So.  545.  —  Arkan-  man,  60  Maryland.  584,  45  Am.  Rep.  750. 
sas.  Trader  v.  Chidester,  41  Ark.  242,  48  Am.  —  Minnesota.  Deering  v.  Thom,  29  Minn. 
Rep.  38.  —  Colorado.  Cowing  v.  Cloud,  65  Pac.  120.  —  Missouri.  McCoy  v.  Green,  83  Mo. 
417  (Colo.  App.  1901).  —  Georgia.  Jones  v.  626.  —  Montana.  Stadler  v.  Helena,  First 
Crawford,  107  Ga.  318,  33  S.  e!  51,  41  L.  B.  Natl.  Bank,  22  Mont.  190,  56  Pac.  Ill,  74 
A.  105.  — •  Illinois.  Mumford  v.  Tolman,  157  Am.  St.  Rep.  582.  —  North  Carolina.  New 
111.  258,  41  N.  E.  617.  —  Indiana.  Witty  v.  Windsor  First  Natl.  Bank  v.  Bynum,  84  N.  C. 
Michigan  Mutual  Life  Ins.  Co.  123  Ind.  411,  24,  3T  Am.  Hep.  &04.  —  North  Dakota.  Decorah 
24  N.  E.  141,  18  Am.  St.  Rep.  327,  8  L.  R.  First  Natl.  Bank  v.  Langhlin,  4  N.  D.  391, 
A.  365.  —  Iowa.  Shenandoah  Natl.  Bank  v.  61  N.  W.  473.  —  Pennsylvania.  Johnston  v. 
Marsh,  89  Iowa  273,  56  N.  W.  458,  48  Am.  St.  Speer,  92  Pa.  St.  227,  37  Am.  Rep.  675.  — 
Rep.  381.  —  Kansas.  Gilmore  v.  Hirst,  56  South  Carolina.  Sylvester  etc.  Co.  v.  Alewine, 
Kan.  626,  44  Pac.  603.  —  Kentucky.  Goar  v.  48  S.  C.  308,  26  S.  E.  609,  37  L.  R.  A.  86.  — 
Louisville  Banking  Co.,  11  Bush.  (Ky.)  180,  21  South  Dakota.  Johnson  v.  Sehar,  9  S.  D.  936, 
Am.  Rep.  209.  —  Louisiana.  Dietrich  v.  Bayhi,  70  N.  W.  838.  —  Utah.  Leppincolt  v.  Rich. 
23  La.  Ann.  767.  —  Michigan.  Altman  v.  22  Utah  196,  61  Pac.  626.  —  Wisconsin, 
Fowler,  70  Mich.  57,  37  N.  W.  708.  —  Missis-  Petersen  v.  Stoughton  State  Bank,  78  Wis.  113, 
sippi.  Clifton  v.  Bank  of  Aberdeen  75  Miss.  47  N.  W.  368.  In  all  of  these  states,  except 
929,  23  So.  394.  —  Nebraska.  Stark  v.  Olsen,  California.  Mimiesota.  South  Carolina,  and  South 
44  Nebreiska  646,  63  N.  W.  37.  —  Bonn  v.  Dakota,  the  Negotiable  Instruments  Law  has 
Kutzschan,  24  Oregon  28,  32  Pac.  763.  —  been  adopted,  and  h£is  rendered  these  cases 
Tennessee.  Oppenheimer  v.  Farmers  etc.  Bank.  obsolete. 

97  Tenn.  19,  36  S.  W.  705,  56  Am.  St.  Rep.  778, 
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F.  Designation  of  Drawee.  —  When  the  instrument  is  addressed  to  a  drawee, 
he  must  be  named  or  otherwise  indicated  therein  with  reasonable  certainty^). 

G.  Expression  of  Consideration.  —  Unless  particularly  required  by  statute  it 
is  not  essential  that  the  instrument  express  that  it  is  for  a  consideration 2).  Under 
the  Negotiable  Instruments  Law  an  instrument  is  negotiable  although  it  does  not 
express  the  value  given  or  state  that  any  value  has  been  given  therefor.  Under 
some  statutes  it  is  essential  to  the  validity  of  notes  given  for  the  purchase  of  patent 
rights  or  for  a  speculative  consideration  that  they  shall  express  such  consideration. 

H.  Date.  —  While  it  is  customary  to  date  a  negotiable  instrument  and  also 
to  eTpress  the  place  of  making  it  in  the  date,  this  is  not  essential  to  the  validity 
nor  negotiability  of  the  instrument^).  If  there  is  no  date  it  will  be  considered  as 
dated  as  of  the  time  when  it  was  made.  A  date  is  merely  'pritnd  facie  and  not  con- 
clusive evidence  of  the  time  of  execution*).  A  date  however  when  incorporated 
becomes  a  material  part  of  the  instrument,  and  any  alteration  therein  is  material^). 
The  position  of  the  date  is  immaterial.  It  may  be  either  at  the  beginning  or  at 
the  end  of  the  instrument^).  When  the  instrument  or  an  acceptance  or  any  in- 
dorsement thereon  is  dated,  such  date  is  deemed  primd  facie  to  be  the  true  date 
of  the  making,  drawing,  acceptance  or  indorsement,  as  the  case  may  be.  In  case 
a  date  is  expressed  which  is  variant  from  the  actual  date  of  dehvery  the  instru- 
ment will  in  general  be  construed  according  to  its  expressed  date'').  A  negotiable 
instrument  is  not  invalid  for  the  reason  only  that  it  is  ante-dated  or  post-dated, 
provided  that  this  is  not  done  for  an  illegal  or  fraudulent  purpose.  The  person  to 
whom  an  instrument  so  dated  is  delivered  acquires  the  title  thereto  as  of  the  date 
of  delivery^). 

I.  Place  of  Payment.  —  Save  in  a  few  states,  the  designation  of  an  express 
place  of  payment  is  not  essential  to  negotiability.  Under  the  Negotiable  Instru- 
ments Law  such  designation  is  not  required. 

J.  Seal.  —  A  negotiable  instrument  even  when  executed  by  a  corporation 
should  not  be  under  seal.  But  the  fact  that  a  seal  is  unnecessarily  placed  upon 
an  instrument  will  not  in  most  of  the  states  destroy  its  negotiability 8). 

VI.  CONSIDERATION.  —  A.  In  General.  —  With  regard  to  the  rights  and 
habilitics  of  the  immediate  parties  a  negotiable  instrument  is  governed  by  the 
ordinary  principles  of  contract  law;  hence  as  between  the  immediate  parties  a  con- 
sideration is  necessary  to  its  vaMdityi").  The  effect  upon  the  rights  of  other  than 
immediate  parties  of  a  total  or  partial  failure  of  consideration  will  be  treated  in 
other  parts  of  this  article,  viz,  those  bearing  upon  the  rights  and  liabilities  of  in- 
dorsers  and  indorsees  and  of  bona  fides^^).  In  general  it  may  be  stated  that  as 
between  the  parties  the  same  consideration  is  necessary  to  support  a  negotiable 
instrument  as  is  necessary  to  support  an  ordinary  contract^^).  The  instrument 
carries  with  it  a  presumption  that  it  is  based  upon  a  consideration  i*).  An  instru- 
ment which  is  based  upon  an  illegal  consideration  is  invalid  as  between  the  parties  i*), 
and  this  is  true  whether  the  consideration  is  illegal  in  whole  or  in  part.  A  con- 
sideration may  be  illegal  because  in  contravention  of  public  policj',  as  where  it 
tends  to  restrain  trade  or  obstruct  the  administration  of  pubhc  justice  or  service; 
or  it  may  be  illegal  because  in  contravention  of  some  provision  of  the  statutory 
or  common  law.  An  illustration  of  illegality  arising  from  statute  is  that  attaching 
in  some  of  the  states  to  notes  given  for  the  purchase  price  of  intoxicating  liquors  i^). 
An  illustration  of  common  law  illegality  would  be  a  note  given  in  consideration 
of  the  commission  of  a  crime.  Owing  to  the  frequent  perpetration  of  swindles 
through  the  securing  and  negotiation  of  notes  as  incident  to  fraudulent  sales  of 
particular  commodities,  statutes  in  many  of  the  states  require  that  where  the  instru- 
ment is  given  in  payment  for  the  purchase  of  patent  rights,  or  for  farm  products 
in  large  excess  of  their  market  value,  or  for  lightning  rods,  or  for  such  other  pur- 
poses as  the  legislatures  may  have  seen  fit  to  take  cognizance  of  as  common  means 
of  cheating,  it  shall  state  such  fact  upon  its  face.    Absence  or  failure  of  considera- 

1)   Neg.    Inst.    Law,     §  20,    cl.  5.    —   2)  —  ')  7  Cyc.  544,  text  and  note  92.  —  s)  Neg. 

Townsend  v.  Derby,   3  Mete.   (Mass.)  363.  —  Inst.  Law,  §  31.  —  »)  7  Cyc.  615,  et  seq.  —  »o)  7 

3)  See  Neg.  Inst.  Law,   §  25,  cl.  L  —  *)  Col-  Cyc.  690.  —  ")  See  in/ra,  XIX,  D.  3.  —  12 )  See 

lens  V.  Driscoll,  69  Cal.  550,   11  Pac.  244.  —  Neg.  Inst.  Law,  §  51.  — - 1')  Carnwight  v.  Gray, 

«)  Crawford  v.  West  Side  Bank  ,100  N.  Y.  50,  127   N.  Y.  92,  27  N.  E.  835;  Neg.   Inst.   Law, 

2  N.  E.  881,  53  Am.  Rep.  152.  —  6)  Sheppard  §  50.  —  1*)  7  Cyc.  740.  —  '■'■)  Carlton  v.  BaUey. 

V.  Graves,  14  How.  (U.  S.)  505,  14  L.  Ed.  518.  27  N.  H.  230. 
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tion  is  matter  of  defense  as  against  any  person  not  a  holder  in  due  course;  and 
partial  failure  of  consideration  is  a  defense  qyTO  tanto  whether  the  failure  is  for 
an  ascertained  and  liquidated  amount  or  otherwise i). 

B.  Existing  Indebtedness  as  Consideration.  —  A  sufficient  consideration  to 
support  a  negotiable  instrument  may  rest  in  an  antecedent  or  pre-existing  debt, 
and  this  is  true  whether  the  instrument  is  payable  on  demand  or  at  a  future  time^). 

VII.  CONSTRUCTION  OF  INSTRUMENT.  —  AMBIGUITIES  AND  OMISSIONS. 
—  A  negotiable  instrument  being  but  a  special  form  of  contract,  the  rules  of  inter- 
pretation applicable  to  contracts  generally  are  in  the  main  applicable  to  it.  For 
example,  where  the  instrument  is  partially  in  printing  and  partially  in  writing, 
any  conflict  between  the  written  and  printed  portions  will  be  governed  by  the 
writing.  Similarly,  numbers  or  dates  written  out  at  length  control  those  written 
in  figures.  So  where  the  sum  payable  Ls  written  out  and  is  also  expressed  in  figures 
the  sum  denoted  by  the  words  will  be  taken  to  be  the  true  amount.  But  the  figures 
may  be  referred  to,  to  fix  the  amount  in  case  the  words  are  uncertain  or  ambiguous. 
So  where  no  date  is  placed  upon  the  instrument  it  will  in  the  manner  of  other  con- 
tracts be  taken  to  be  dated  as  of  the  time  of  its  execution  and  dehvery.  There 
are  certain  other  rules  of  construction  which  are  peculiar  to  the  character  of  the 
instrument.  One  of  the  most  important  of  these  is  that  where  an  instrument  con- 
taining the  words  "I  promise  to  pay"  is  signed  by  two  or  more  persons,  they  are 
deemed  to  be  jointly  and  severally  liable  thereon.  Another  is  that  where  the  in- 
strument is  so  ambiguous  that  there  is  doubt  whether  it  is  a  bill  or  a  note,  the  holder 
may  treat  it  as  either  at  his  election.  In  case  interest  is  provided  for  but  no  date 
is  specified  from  which  it  is  to  run,  the  interest  runs  from  the  date  of  the  instru- 
ment, and  if  the  instrument  is  undated,  from  the  issue  thereof. 

VIII.  DELIVERY.  —  Dehverj-  of  the  instrument  is  essential  to  its  vahdity, 
or  in  other  words  before  the  instrument  becomes  operative  as  against  the  maker 
or  drawer  he  must  have  parted  with  its  possession  with  the  intention  to  transfer 
the  title 3).  Dehvery  may  be  actual,  as  by  the  placing  of  the  instrument  in  the  hands 
of  the  payee  or  a  person  having  authority  to  receive  it  for  him ;  or  it  may  construc- 
tive, as  where  the  instrument  is  in  the  actual  possession  of  a  third  person  who  is 
directed  to  dehver  it  to  the  payee  or  to  hold  it  for  him*),  or  in  case  the  instrument 
is  delivered  to  a  third  person  to  hold  for  a  designated  length  of  time  or  until  the 
fuKillment  of  a  specified  condition  before  actual  dehvery  to  the  person  ultimately 
entitled.  Delivery  of  a  negotiable  instrument  in  escrow  differs  from  other  dehv- 
eries  in  escrow  in  that  in  case  the  instrument  is  wrongfully  freed  from  escrow 
it  is  valid  in  the  hands  of  an  innocent  holder  for  value  and  without  notice.  As 
between  the  parties,  delivery  may  also  be  conditional;  that  is  that  while  the  actual 
possession  is  transferred,  it  is  with  the  understanding  that  the  instrument  is  not 
to  become  operative  until  some  specified  event  shall  have  happened  or  condition 
shall  have  been  fulfilled 5).  As  in  the  case  of  dehvery  in  escrow  an  innocent  holder 
for  value  is  not  affected  by  the  conditions  imposed.  Wliere  an  incomplete  instru- 
ment has  not  been  delivered,  it  will  not,  if  completed  and  negotiated  without 
authority,  be  a  valid  contract  in  the  hands  of  any  holder,  as  against  any  person 
where  signature  was  placed  thereon  before  dehvery  8). 

The  language  of  the  Negotiable  Instruments  Law  upon  the  subject  of  delivery 
is:  "Every  contract  on  a  negotiable  instrument  is  incomplete  and  revocable  until 
delivery  of  the  instrument  for  the  purpose  of  giving  effect  thereto.  As  between 
immediate  parties,  and  as  regards  a  remote  party  other  than  a  holder  in  due  course 
the  delivery  in  order  to  be  effectual  must  be  made  either  by  or  under  the  autho- 
rity of  the  party  making,  drawing,  accepting  or  indorsing,  as  the  case  may  be ;  and 
in  such  case  the  dehvery  may  be  shown  to  have  been  conditional,  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of  transferring  the  property  in  the  instru- 
ment. But  where  the  instrument  is  in  the  hands  of  a  holder  in  due  course,  a 
vahd  delivery  thereof  by  all  parties  prior  to  him  so  as  to  make  them  hable  to  him 
is  conclusively  presumed.  And  where  the  instrument  is  no  longer  in  the  possession 
of  a  partj^  whose  signature  appears  thereon,  a  vahd  and  intentional  dehvery  by 
him  is  presumed  untU  the  contrary  is  proved'''). 

1)  Neg.  Inst.  Law,  §  54.  —  2)  Xeg.  Inst.      —  ^)  1  Cyc.  688.  —  «)  Neg,  Inst.  Law,    §  34. 
Law,  §  51.  —  3)  Norton,  Bills  and  Notes,  67;      —  ')  Neg.  Inst.  Law   §  35. 
7  Cyc.  G83.  —  *)  Norton,  BUls  and  Notes,  67. 
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IX.  NEGOTIATION,  TRANSFER  AND  INDORSEMENT.  —  A.  What  Consti- 
tutes Negotiation.  —  Commercial  paper  is  said  to  be  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in  such  manner  as  to  constitute  the  transferee 
the  holder  thereof.  If  the  instrument  is  one  which  is  payable  to  bearer  it  may 
be  negotiated  by  a  simple  delivery  or  a  tran-sfer  of  possession.  If  the  instrument 
is  payable  to  order  it  is  negotiated  by  the  indorsement  of  the  holder,  completed 
by  a  delivery!). 

B.  Indorsement.  —  Wliile  the  word  "indorsement"  in  its  primary  meaning  would 
indicate  something  written  upon  the  back  of  the  paper,  the  location  of  the  in- 
dorsement upon  the  instrument  is  not  of  material  importance.  While  it  is  usually 
placed  upon  the  back  it  may  appear  upon  the  face  of  the  instrument,  or  in  case 
the  frequency  of  indorsements  has  left  no  space  upon  the  instrument  an  indorse- 
ment may  be  written  upon  a  slip  of  paper  pasted  to  the  original  instrument.  In 
the  words  of  the  Negotiable  Instruments  Law  the  indorsement  "may  be  written 
on  the  instrument  itself  or  upon  a  paper  attached  thereto"^).  No  particular  form 
of  words  is  essential  to  constitute  an  indorsement:  the  signature  of  the  indorser 
is  sufficient').  The  questions  which  usually  arise  concerning  the  sufficiency  of 
indorsement  grow  out  of  words  in  addition  to  the  signature  of  the  party  which 
it  is  contended  reduce  his  liabiUty  from  that  of  indorser  to  assignor.  The  presump- 
tion is  that  the  writing  is  intended  as  an  indorsement,  and  a  contrary  intention 
must  clearly  appear  to  prevent  its  operating  as  such.  And  where  from  the  position 
of  the  signature  upon  the  instrument  it  is  not  clear  in  what  capacity  the  person 
making  .such  signature  intended  to  sign,  he  is  to  be  deemed  an  indorser. 

C.  Necessity  That  Entire  Instrument  Be  Indorsed.  —  Tlie  indorsement  must 
be  an  indorsement  of  the  entire  instrument.  An  indorsement  which  purports  to 
transfer  to  the  indorsee  a  part  only  of  the  amount  payable,  or  which  purports  to 
transfer  the  instrument  to  two  or  more  indorsees  severally,  does  not  operate  as  a 
negotiation  of  the  instrument.  But  where  the  instrument  has  been  paid  in  part, 
it  may  be  indorsed  as  to  the  residue*). 

D.  Kinds  of  Indorsements.  —  1.  IN  GENERAL.  —  Indorsements  may  be 
either  in  blank  or  special.  A  special  indorsement  may  also  be  restrictive,  quaU- 
fied  or  conditional. 

2.  INDORSEMENTS  IN  BLANK.  —  An  indorsement  in  blank  is  one  which 
specifies  no  indorsee^).  An  instrument  indorsed  in  blank  may  be  negotiated  by 
delivery  and  is  payable  to  bearer.  A  blank  indorsement  may  be  converted  by  the 
holder  into  a  special  indorsement  by  writing,  over  the  signature  of  the  indorser  in 
blank,  any  contract  consistent  with  the  character  of  the  indorsement*). 

3.  SPECIAL  INDORSEMENTS  —  A  special  indorsement  is  one  which  speci- 
fies the  person  to  whom  or  to  whose  order  the  instrument  is  to  be  payable;  and 
the  indorsement  of  such  indorsee  is  necessary  to  the  further  negotiation  of  the 
instrument.  The  ordinary  form  of  special  indorsement  is  as  follows,  the  indorsee's 
name  being  assumed  to  be  Richard  Roe  and  that  of  the  indorser  John  Doe:  "Pay 
to  Richard  Roe,  John  Doe;"  or  "Pay  to  order  of  Richard  Roe,  Jolin  Doe;"  or  "Pay 
to  Richard  Roe  or  order,  John  Doe." 

4.  RESTRICTIVE  INDORSEMENTS.  —  An  indorsement  is  restrictive,  which 
either:  1.  Prohibits  the  further  negotiation  of  the  instrument;  or  2.  Constitutes 
the  indorsee  the  agent  of  the  indorser;  or  3.  Vests  the  title  in  the  indorsee  in  trust 
for  or  to  the  use  of  some  other  person.  But  the  mere  absence  of  words  implying 
power  to  negotiate  does  not  make   an   indorsement  restrictive. 

A  restrictive  indorsement  confers  upon  the  indorsee  the  right:  1.  To  receive 
paj'ment  of  the  instrument;  2.  To  bring  any  action  thereon  that  the  indorser 
could  bring;  3.  To  transfer  his  rights  as  such  indorsee,  where  the  form  of  the  in- 
dorsement authorizes  him  to  do  so.  But  all  subsequent  indorsees  acquire  only  the 
title  of  the  first  indorsee  under  the  restrictive  indorsement. 

5.  QUALIFIED  INDORSEMENTS.  —  A  qualified  indorsement  consti- 
tutes the  indorser  a  mere  assignor  of  the  title  to  the  instrument.  It  may  be  made 
by  adding  to  the  indorser's  signature  the  words  "without  recourse"  or  any  words 
of  similar  import.  Such  an  indorsement  does  not  impair  the  negotiable  character 
of  the  instrument ' ) . 

1)  Neg.  Inst.  Law,  §  60.  —  =)  Neg.  Inst.  6)  7  Cyc.  799.  —  «)  Evans  v.  Gee,  U  Pet.  (U. 
Law,  §  61;  7  Cyc.  793.  —3)  7  Cyc.  794;  Neg.  S.)  80;  7  Cyc.  802;  Neg.  Inst.  Law,  §  65.  — 
Inst.  Law,  §  61.  —  *)  Neg.  Inst.  Law,  §  62.  —      ')  7  Cyc.  809.    Neg.  Inst.  Law,  §  68. 
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6.  CONDITIONAL  INDORSEMENTS.  —  Where  an  indorsement  is  conditional, 
a  party  required  to  pay  the  instrument  may  disregard  the  condition  and  make 
payment  to  the  indorsee  or  his  transferee,  whether  the  condition  has  been  fulfilled 
or  not.  But  any  person  to  whom  an  instrument  so  indorsed  is  negotiated  will  hold 
the  same,  or  the  proceeds  thereof,  subject  to  the  rights  of  the  person  indorsmg 
conditionally!). 

E.  Special  Indorsement  of  Instrument  Payable  to  Bearer.  —  A  special  indorae- 
ment  of  an  instrument  payable  to  bearer  does  not  prevent  its  further  negotiation 
by  delivery,  but  the  liability  of  the  special  indorser  as  indorser  extends  only  to 
such  holders  as  make  title  through  his  indorsement  2). 

F.  Indorsement  of  Instrument  Payable  to  More  Than  One  Person.  —  Where 
an  instrument  is  payable  to  the  order  of  two  or  more  payees  or  indorsees  who  are 
not  partners,  all  must  indorse,  unless  the  one  indorsing  has  authority  to  indorse 
for  the  others*). 

G.  Instrument  Drawn  or  Indorsed  to  Person  as  Cashier.  —  Where  an  instru- 
ment is  drawn  or  indorsed  to  a  person  as  "cashier"  or  other  fiscal  officer  of  a  ba,nk 
or  corporation,  it  is  deemed  prima  facie  to  be  payable  to  the  bank  or  corporation 
of  which  he  is  such  officer,  and  may  be  negotiated  by  either  the  indorsement  of 
the  bank  or  corporation,  or  the  indorsement  of  the  officer*). 

H.  Indorsement  by  Infant  or  Corporation.  —  Tlie  indorsement  or  assignment 
of  the  instrument  by  a  corporation  or  by  an  infant  passes  the  property  therein 
notwithstanding  that  from  want  of  capacity  the  corporation  or  infant  may  incur 
no  liability  thereon^). 

I.  When  Name  is  Erroneously  Spelled  or  Stated.  —  When  the  name  of  a  payee 
or  indorsee  is  wrongly  designated  or  misspelled,  he  may  indorse  the  instrument 
as  therein  described,  adding,  if  he  thinks  fit,  his  proper  signature^). 

J.  Indorsements  in  Representative  Capacity.  —  Any  person  who  is  under  obh- 
gation  to  indorse  in  a  representative  capacity  may  indorse  in  such  terms  as  to 
negative  personal  liability''). 

K.  Presumptions  as  "to  Indorsements.  —  Every  negotiation  is  deemed  primd 
jade  to  have  been  effected  before  the  instrument  was  overdue,  except  where  the 
indorsement  bears  date  after  the  maturity  of  the  instrument 8).  And  unless  the 
contrary  appears  every  indorsement  is  presumed  prima  facie  to  have  been  made 
at  the  place  where  the  instrument  is  dated 3). 

L.  Continuation  of  Negotiable  Character.  —  Until  there  has  been  a  restrictive 
indorsement  of  the  instrument  or  it  has  been  discharged  by  payment  or  otherwise 
an  instrument  negotiable  in  its  origin  continues  to  be  negotiablei"). 

M.  Striliing  Out  Indorsements.  —  The  holder  may  at  any  time  strike  out  any 
indorsement  which  is  not  necessary  to  his  title.  The  indorser  whose  indorsement 
is  struck  out,  and  all  indorsers  subsequent  to  him,  are  thereby  reheved  from  ha- 
bility  on  the  instrument  H). 

N.  Effect  of  Transfer  Without  Indorsement.  —  A  transfer  for  value  without 
indorsement,  by  the  holder  of  an  instrument  payable  to  his  order,  vests  in  the 
transferee  such  title  as  the  transferor  had,  and  the  transferee  has  in  addition 
the  right  to  have  the  indorsement  of  his  transferor.  But  for  the  purpose  of  deter- 
mining whether  the  transferee  is  a  holder  in  due  course,  the  negotiation  takes 
effect  as  of  the  time  when  the  indorsement  is  actually  made^^). 

0.  Negotiation  by  Prior  Party.  —  Where  an  instrument  is  negotiated  back  to 
a  prior  party  such  party  may  reissue  and  further  negotiate  it.  But  he  is  not  en- 
titled to  enforce  payment  against  any  intervening  party  to  whom  he  was  personally 
liable  13).  Where  his  prior  indorsement  was  without  recourse  or  if  other  circum- 
stances prevent  liability  on  his  part  toward  his  indorsee  he  may  recover  under 
the  indorsement  backi*). 

X.  PAYMENT  AND  DISCHARGE.  —  A.  In  General.  —  A  negotiable  instru- 
ment may  be  discharged:  1.  By  payment  in  due  course  by  the  principal  debtor 
or  by  some  one  in  his  behalf ;  —  2.  By  payment  in  due  course  by  the  party  accommo- 
dated when  the  instrument  is  made  or  accepted  for  accommodation ;  —  3.  By  can- 

1)  7  Cyc.  807;  Neg.  Inst.  Law.   §  69.  —  §  75.  —  «)  Neg.  Inst.  Law,   §  76.  —  ")  Neg. 

2)  Neg.  Inst.  Law,  §70.-3)  Neg.  Inst.  Law,  Inst.  Law,  §  77.  —  ")  7  Cyc.  797;  Neg.  Inst. 

5  71.  —  *)  Neg.  Inst.  Law,   §  72.  —  ^)  Neg.  Law,    §  78.    —  12)  Neg.   Inst.  Law,    §  79.  — 

Inst.  Law,  §  41.  —  «)  Neg.  Inst.  Law,  §  73.  —  i')  Neg.  Inst.  Law,    §  80.  —  i*)  Norton,  Bills 

')  Neg.  Inst.  Law,  §  74.  —  8)  Neg.  Inst.  Law,  and  Notes,  135. 
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cellation  by  the  holder  with  intent  to  effect  its  discharge;  —  4.  By  the  fact  that 
the  principal  debtor  becomes  the  holder  of  the  instrument  at  or  after  maturity  in 
his  own  right;  —  5.  Or  generally  by  any  act  which  would  effect  the  discharge  of 
an  ordinary  contract  having  for  its  object  tiie  payment  of  money.  —  In  case  the 
holder  absolutely  and  unconditionally  renounces  his  rights  against  the  original 
debtor  at  or  after  the  maturity  of  the  instrument,  and  evidences  such  renunciation 
in  writing,  or  deUvers  the  instrument  to  the  person  primarily  liable  thereon,  it  is 
discharged.  But  a  renunciation  does  not  affect  the  rights  of  a  holder  in  due  course 
without  notice  1). 

B.  Time  of  Maturity.  —  When  a  negotiable  instrument  contains  a  promise  or 
order  to  pay  upon  a  stated  day,  it  of  course  falls  due  upon  such  day,  with  the  ex- 
ception that  when  such  day  is  a  Sunday  or  a  holiday,  the  day  of  payment  is  regarded 
as  the  next  succeeding  secular  or  business  day.  It  must  be  borne  in  mind  that  in 
those  jurisdictions  where  days  of  grace  are  recognized,  this  exception  does  not  operate 
when  the  last  day  of  grace  falls  upon  a  Sunday  or  a  hohday,  but  in  such  a  case  the 
instrument  must  be  paid  upon  the  preceding  business  day.  In  computing  time 
generally,  when  an  instrument  is  expressed  payable  a  certain  number  of  dajrs 
after  date  or  demand  or  sight,  the  time  is  calculated  by  excluding  the  day  of  date, 
demand  or  sight  and  including  the  day  of  payment^).  WTiere  the  time  is  expressed 
in  months,  calendar  months  are  taken  to  be  meant,  without  regard  to  the  number 
of  days  included  in  the  particular  months  embraced  within  the  period. 

C.  Days  of  Grace.  —  By  the  custom  of  the  law  merchant  the  acceptor  was 
allowed,  in  the  case  of  foreign  bills  of  exchange,  certain  days  (gencrallj'  three  in 
number)  after  the  bill  was  due  according  to  its  tenor,  within  which  to  provide  funds 
for  its  payment.  These  days  were  computed  by  excluding  the  date  of  maturity 
according  to  the  tenor  of  the  bill  and  including  the  last  day  of  grace  or  day  of  pay- 
ment; and  until  the  expiration  of  such  time  the  bill  was  not  dishonored  by  non- 
payment. From  foreign  bills  of  exchange  the  custom  extended  under  the  common 
law  to  allow  days  of  grace  upon  inland  bills  of  exchange  and  all  negotiable  instru- 
ments save  those  in  which  days  of  grace  were  expressly  waived  or  which  were 
payable  on  demand  or  which  were  impliedly  payable  on  demand  owing  to  the  fact 
that  no  time  for  payment  was  specified.  Under  the  Negotiable  Instruments  Law, 
as  adopted  in  most  of  the  states,  days  of  grace  are  abolished  and  the  instrument 
is  payable  at  the  time  fixed  therein*). 

b.  Where  the  Instrument  is  Payable  at  Bank.  —  Where  the  instrument  is 
made  payable  at  a  bank  it  is  equivalent  to  an  order  to  the  bank  to  pay  the  same 
for  the  account  of  the  principal  debtor  thereon*). 

E.  Payment  in  Due  Course.  —  Payment  is  made  in  due  course  when  it  is  made 
at  or  after  maturity  of  the  instrument  to  the  holder  thereof  in  good  faith  and  without 
notice  that  his  title  is  defective^). 

F.  Rights  of  Party  Discharging  Instrument.  —  In  case  a  party  secondarily  liable 
upon  a  negotiable  instrument  pays  it,  he  may  keep  it  alive  as  against  all  prior 
parties,  and  he  may  strike  out  his  own  and  all  subsequent  indorsements  and  again 
negotiate  the  instrument,  with  the  exception  of  cases  where  the  instrument  is  payable 
to  the  order  of  a  third  person  and  has  been  paid  by  the  drawer,  or  where  the  instru- 
ment was  made  or  accepted  for  accommodation  and  has  been  paid  by  the  party 
accom  mod  ated . 

XI.  ACCEPTANCE.  —  A.  What  Constitutes.  —  The  acceptance  of  a  bill  of 
exchange  is  the  signification  by  the  drawee  of  his  assent  to  the  order  of  the  drawer *), 
or  in  otiier  words  it  evidences  the  agreement  of  the  drawee  to  pay  the  amount 
of  the  bill  when  due.  Under  the  Negotiable  Instruments  Law  the  acceptance  must 
be  in  writing  and  signed  by  the  drawee'').  But  unless  prohibited  by  statute  there 
may  be  a  valid  parol  acceptance  of  an  existing  bill*).  Under  the  Negotiable  In- 
struments Law  the  acceptance  must  not  express  that  the  drawee  will  perform  his 
promise  by  any  other  means  than  the  payment  of  money ^). 

B.  Kinds  of  Acceptance.  —  Acceptances  are  either  general  or  qualified,  having 
distinct  effects  upon  the  rights  of  the  parties,  which  will  be  considered  lateri").    A 

1)  Neg.  Inst.  Law,  §  203.  —  ")  Neg.  Inst.  Inst.  Law,  §  148.   —  «)  Neg.  Inst.  Law,  §  220. 

Law,   §  146.  —  3)  Neg.  Inst.  Law,  §  145.     See  —  ')  Neg.   Inst.  Law,   §  220.  —  S)  Sturges  v. 

table    of    days  of  grace  appended  to  this  ar-  Bank,  75  111.  595.  —  ^)  Neg.  Inst.  Law,  §  220. 

tide.   —  *)  Neg.  Inst.  Law,   §  147.  —  ')  Neg.  —  i»)  See  infra,  XVI,  F. 
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general  acceptance  is  that  which  results  when  the  drawee  assents  to  the  order 
of  the  drawee  without  condition  or  qualification.  A  qualified  acceptance  is  one 
which  in  express  terms  changes  the  effect  of  the  bill  as  drawn i).  A  general  accept- 
ance is  a  promise  to  pay  according  to  the  tenor  of  the  bill,  or  in  other  words  to 
pay  the  money  at  the  time  and  place  and  in  the  maimer  specified  in  it 2).  An  accept- 
ance may  be  general  although  it  is  an  agreement  to  pay  at  a  particular  place,  unless 
it  expressly  stipulates  that  the  bill  is  to  be  paid  at  such  place  only  and  not  elsewhere^). 
WTiere  the  acceptance  varies  from  the  tenor  of  the  bill  it  is  qualified,  or,  as  the  same 
idea  is  expressed  in  the  Negotiable  Instruments  Law,  it  is  qualified  where  it  is: 
1.  Conditional,  that  is  to  say  where  it  makes  payment  by  the  acceptor  dependent 
upon  a  condition  therein  stated;  2.  Partial,  that  is  to  say  where  it  is  an  acceptance 
to  pay  a  part  only  of  the  amount  for  which  the  biU  is  drawn;  3.  Local,  that  is  to 
say  where  it  is  an  acceptance  to  pay  only  at  a  particular  place;  4.  Qualified  as  to 
time:  5.  The  acceptance  of  some  one  or  more  of  the  drawees  but  not  of  all*). 

C.  Who  May  Accept.  —  Acceptance  must  be  by  the  drawee  of  the  bill  5)  except 
in  the  case  of  an  acceptance  for  honor,  which  will  be  hereafter  explained^). 

D.  Form  and  Requisites.  —  In  the  absence  of  statute  the  acceptance  may 
be  in  a  writing  separate  from  the  bill  itself;  and  such  an  acceptance  is  permitted 
by  the  Negotiable  Instruments  Law,  which  differs  in  this  respect  from  the  English 
Bills  of  Exchange  Act.  Such  a  separate  acceptance  may  be  either  of  an  existing 
bill  or  of  a  bill  or  bills  to  be  drawn  in  the  future.  A  distinction  is  to  be  drawn  be- 
tween the  two  classes  of  acceptance,  for  where  an  acceptance  of  an  existing  bill  is 
written  upon  a  paper  other  than  the  bill  itself  it  does  not  bind  the  acceptor  except 
in  favor  of  a  person  to  whom  it  was  shown  and  who  on  the  faith  thereof  received 
the  bill  for  value'').  But  an  unconditional  promise  in  writing  to  accept  a  bill  before 
it  is  drawn  is  deemed  an  actual  acceptance  in  favor  of  every  person  who,  on  the 
faith  thereof,  receives  the  bill  for  value*).  Under  the  Negotiable  Instruments  Law 
the  holder  of  a  biU  upon  presentation  of  such  bill  for  acceptance  may  require  the 
acceptance  to  be  written  upon  the  biU,  and  if  the  request  is  refused  he  may  treat 
the  bill  as  dishonored  9). 

E.  Time  for  Acceptance.  —  After  presentation  for  acceptance  the  drawee  has 
a  reasonable  time  within  which  to  accept  or  refuse  to  accept.  Twenty  four  hours 
is  usually  held  to  constitute  a  reasonable  timei"),  and  this  is  the  length  of  time  award- 
ed the  drawee  by  the  Negotiable  Instruments  Law^^),  which,  however,  provides  that 
although  the  drawee  is  entitled  to  twenty-four  hours  in  which  to  decide  whether 
he  will  accept,  the  acceptance  if  given  dates  as  of  the  day  of  presentation "^^j, 

F.  Effect  of  Retention  or  Destruction  of  Bill.  —  In  case  the  drawee,  after  a  bill 
has  been  delivered  to  him  for  acceptance,  destroys  it  or  refuses  to  return  it  to  the 
holder  within  twenty- four  hours  as  accepted  or  non-accepted,  he  may  be  held  to 
have  accepted  the  bill  ^^).  This  however  would  seem  not  to  be  the  rule  in  the  absence 
of  statute  14). 

G.  Acceptance  of  Incomplete  or  Dishonored  Bill.  —  A  biU  may  be  accepted 
while  it  is  as  yet  incomplete,  as  where  it  is  accepted  before  it  is  signed  by  the  drawer. 
It  may  also  be  accepted  after  it  is  due  or  after  dishonor,  whether  such  dishonor  has 
resulted  from  a  previous  refusal  to  accept  or  from  non-payment.  In  case  however 
a  bill  payable  after  sight  is  dishonored  by  non-acceptance  and  the  drawer  subse- 
quently accepts  it,  the  holder,  in  the  absence  of  any  different  agreement,  is  entitled 
to  have  the  biU  accepted  as  of  the  date  of  the  first  presentment i^). 

H.  Rights  of  Parties  as  to  Qualified  Acceptances.  —  In  case  the  holder  is  offered 
only  a  quahfied  acceptance  he  may  refuse  it  and  treat  the  bill  as  dishonored  for 
non-acceptance,  since  he  has  a  right  to  a  general  acceptance.  The  effect  of  taking 
a  qualified  acceptance  is  to  discharge  the  drawer  and  indorsers  unless  they  have 
expressly  or  impliedly  authorized  the  holder  to  take  such  an  acceptance  or  unless 
they  subsequently  assent  thereto.  A  drawer  or  indorser  must  however  express 
to  the  holder  his  dissent  to  a  quahfied  acceptance  within  a  reasonable  time  after 
he  has  received  notice  of  it,  or  he  will  be  deemed  to  have  assented  to  it'®). 

1)  Neg.  Inst.  Law,  §  227.  —  2)  Norton,  Bills  Law,  §  221.  —  W)  Norton,  BilU  and  Notes,  103. 

and  Notes,  §  82.  —  3)  Neg.  Inst.  Law,  §  228.  —  ")  Neg.  Inst.  Law,  §  224.  —  ")  Neg.  Inst. 

—  *)  Neg.  Inst.  Law,  §  229.  —  6)  Neg.  Inst.  Law,  §  2-24.  —  ")  Neg.  Inst.  Law,  §  225.  — 
Law,  §  220;  Norton,  Bills  and  Notes,  86.  —  i*)  See  Norton,  Bills  and  Notes,  93. —i')  Neg. 
«)  See  infra.  XI,  J.  —  ')  Neg.  Inst.  Law,  §  222.  Inst.  Law,  §  226.  —  18)  Neg.  Inst.  Law,  §  230. 

—  8)  Neg.  Inst.  Law,   §  223.  —  »)  Neg.  Inst. 
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I.  Acceptance  for  Honor.  —  Acceptance  for  honor  or  acceptance  supra  protest 
may  be  made  only  after  the  bill  has  been  protested  i ) ,  and  must  be  with  the  consent 
of  the  holder.  It  consists  on  the  part  of  tlic  acceptor  for  honor  of  a  promise  to  pay 
the  bill  in  case  the  drawer  refuses  upon  due  presentment  and  notice.  Any  person 
not  already  hable  upon  tlie  bill  may  accept  supra  protest,  and  the  acceptance  may 
be  for  the  honor  of  any  party  already  hable  thereon  or  for  the  honor  of  the  person 
for  whose  account  the  bill  is  drawn.  After  one  acceptance  for  honor  there  may 
be  a  further  acceptance  by  a  different  person  for  the  honor  of  another  party.  The 
acceptance  for  honor  may  be  for  a  part  only  of  the  sum  for  which  the  bill  is  drawn"). 
An  acceptance  supra  protest  must  be  in  writing  and  indicate  that  it  is  an  acceptance 
for  honor  and  be  signed  by  the  person  who  so  accepts 3).  In  case  it  is  not  expressly 
stated  for  whose  honor  the  acceptance  is  made  it  is  deemed  to  be  an  acceptance 
for  the  honor  of  the  drawer*).  In  case  the  bill  is  payable  after  sight  its  maturity 
is  calculated  from  the  date  of  the  noting  for  non-acceptance  and  not  from  the  date 
of  the  acceptance  for  honor^). 

XII.  PRESENTMENT  FOR  ACCEPTANCE.  —  A.  Necessity.  —  Presentment 
for  acceptance  is  necessary  to  fix  the  rights  of  parties  to  a  bill  of  exchange  only 
where  the  bill  itself  expressly  stipulates  that  it  shall  be  presented  for  acceptance, 
or  where  the  bill  is  payable  after  sight,  or  presentment  is  for  some  other  reason 
necessary  in  order  to  fix  the  time  of  its  maturity,  or  unless  the  bill  is  drawn  payable 
elsewhere  than  at  the  residence  or  place  of  business  of  the  drawee^).  An  instrument 
payable  on  demand  need  not  be  presented  for  acceptance,  but  must  be  presented 
for  payment  within  a  reasonable  time.  In  case  of  instruments  payable  after  demand 
the  demand  must  be  made  within  a  reasonable  time^).  The  holder  of  an  instrument 
as  to  which  presentment  for  acceptance  is  required  must  either  negotiate  it  or 
present  it  for  acceptance  within  a  reasonable  time.  In  case  he  fails  to  do  so  the 
drawer  and  all  indorsers  are  discharged*).  A  bill  may  be  treated  as  dishonored 
for  non-acceptance  although  there  has  been  no  actual  presentment,  presentment 
for  acceptance  being  deemed  to  be  excused  in  the  following  cases:  1.  Wlicre  the 
drawer  is  dead  or  has  absconded  or  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract  by  bill;  2.  Wliere  after  the  exercice  of  reasonable  diligence 
presentment  cannot  be  made;  3.  Where,  although  presentment  has  been  irregular, 
acceptance  has  been  refused  on  some  other  ground  8). 

B.  By  and  to  Whom  Made.  —  Presentment  for  acceptance  should  be  made 
by  or  on  behalf  of  the  holder  of  the  billi").  Presentment  must  be  made  to  the  drawee 
or  some  person  authorized  to  accept  or  refuse  acceptance  on  his  behalf  i^).  In  case 
the  drawees  are  two  or  more  in  number  and  are  not  partners,  presentment  must 
be  made  to  them  all  unless  there  is  t)ne  of  the  drawees  who  has  authority  to  accept 
or  refuse  to  accept  for  all,  in  which  case  it  is  sufficient  to  present  the  bill  to  him 
only  12).  In  case  the  drawee  is  dead,  presentment  must  be  made  to  his  executor  or 
administrator.  In  case  no  personal  representative  has  been  appointed,  presentment 
may  be  at  the  drawee's  former  place  of  residence.  Where  the  drawee  has  been 
declared  a  bankrupt  or  an  insolvent  or  has  made  an  assignment  for  the  benefit 
of  his  creditors,  presentment  may  be  made  to  him  or  to  his  trustee  in  bankruptcy 
or  insolvency  or  to  the  assignee  for  creditors. 

C.  Time.  —  Presentment  must  be  made  before  the  bill  is  overdue.  But  where 
the  holder  of  a  bill  drawn  payable  elsewhere  than  at  the  place  of  business  or  the 
residence  of  the  drawee  has  not  time,  with  the  exercise  of  reasonable  diligence,  to 
present  the  bill  for  acceptance  before  presenting  it  for  payment  on  the  day  that 
it  falls  due,  the  delay  caused  by  presenting  the  bill  for  acceptance  before  presenting 
it  for  payment  is  excused  and  does  not  discharge  the  drawers  and  indorsers^^). 

Presentment  must  be  upon  a  business  day^*).  Wlien  Saturday  is  not  otherwise  a 
holiday  presentment  may  be  made  before  tweve  lo'clock,  noon.  The  Negotiable  Instru- 
ments Law  provides  that  presentment  for  acceptance  must  be  at  a  reasonable  hour  i^^). 
The  question  of  what  is  a  reasonable  hour,  not  being  expressly  solved  by  statute, 
depends  largely  upon  business  custom ;  but  the  general  principle  is  that  presentment 

1)  7  Cyc.  1062.  —2)  Neg.  Inst.  Law,  §  280.  753.  —  ")  7  Cyc.  753;  Neg.  Inst.  Law,  §  242. 

—  ')  Neg.  Inst.  Law,  §  281.  —  *)  7  Cyc.  1062;  —  12)  Union  Bank  v.  Willis,  8  Mete.  (Mass)  504, 

Neg.  Inst.  Law,    §  282.   —  ')  Neg.  Inst.   Law,  41  Am.  Dec.  541.  —  Neg.  Inst.  Law'  242.  —  i') 

§  285.  —  6)  Neg.  Inst.  Law,  §  240.  —  ')  Nor-  Neg.   Inst.   Law,   §  244.  —  ")  7  Cyc.  756.   — 

ton,  Bills  and  Notes,  343.  —8)  Neg.  Inst.  Law,  ")  7  Cyc.  755;  Neg.  Inst.  Law,   §  242. 
$  241.  —  9)  Neg.  Inst.  Law,  §  245.  —  i»)  7  Cyc. 
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must  be  made  at  such  a  time  as  a  person  in  the  exercise  of  ordinary  business  pru- 
dence would  anticipate  1).  Presentment  at  a  bank  or  place  of  business  should  ordi- 
narily be  during  the  usual  banking  or  business  hours,  while  presentment  at  a  residence 
should  not  be  before  or  after  the  usual  hours  for  rising  and  retiring 2). 

D.  Place.  —  Presentment  for  acceptance  should  be  at  the  place  stipulated 
in  the  bill.  In  case  no  place  is  stipulated  in  the  bill  it  should  be  made  to  the  drawee 
personally,  or,  in  case  this  cannot  be  done,  first  at  his  place  of  business  and  then 
at  his  place  of  residence  if  that  is  known 3). 

E.  Effect  of  Non-Acceptance.  —  A  bill  is  dishonored  where  it  is  properly  pre- 
sented for  acceptance  and  acceptance  is  refused  or  cannot  be  obtained.  The  same 
result  follows  when  presentment  for  acceptance  is  excused  and  the  bill  is  not  ac- 
cepted. 

F.  Necessity  That  Bill  be  Treated  as  Dishonored.  —  Where  a  bill  is  duly  pre- 
sented for  acceptance  and  is  not  accepted  within  the  prescribed  time,  the  person 
presenting  it  must  treat  the  bill  as  dishonored  by  non-acceptance  or  he  loses  the 
right  of  recourse  against  the  drawer  and  indorsers*). 

G.  Rights  of  Holder  Upon  Non-Acceptance.  — •  Upon  dishonor  of  a  bill  by  non- 
acceptance  the  holder  is  vested  with  an  immediate  right  of  recourse  against  the 
drawers  and  indorsers,  and  no  presentment  for  payment  is  thereafter  necessary*). 

XIII.  PRESENTMENT  FOR  PAYMENT.  —  A.  Necessity.  —  Presentment 
of  a  bill  or  note  for  payment  is  important  only  with  regard  to  tiie  habilities  of  the 
parties  secondarily  liable  thereon,  that  is  to  say  the  drawer  and  indorsers.  The 
maker  of  a  note  and  the  acceptor  of  a  bill  being  primarily  hable  thereon,  a  failure 
to  present  the  instrument  for  payment  at  any  particular  time  or  place  will  not 
discharge  them  from  liabihty  to  pay  the  amount  thereof^).  There  is  however  this 
fact  to  be  noted  with  respect  to  failure  to  present  a  bill  or  note  to  the  acceptor  or 
maker  for  payment  at  the  time  and  place  at  which  it  is  payable :  that  the  presence 
of  the  acceptor  or  maker  at  the  time  and  place  of  payment  with  funds  for  payment 
has  the  effect  of  a  tender^)  and  stops  the  running  of  interest  and  removes  the  ha- 
bility  for  costs  in  the  case  of  suit*).  But  the  tender  must  be  kept  good,  for  a  demand 
made  at  a  date  later  than  that  specified  in  the  instrument  will  cause  interest  again 
to  run  from  the  time  of  demand,  and  the  maker  or  acceptor  will  again  be  liable  for 
costs  in  case  of  suit*).  With  regard  to  the  persons  secondarily  liable  however,  —  that  is 
to  say  the  drawer  and  indorsers,  —  presentment  for  payment  is  of  extreme  importance. 
Presentment  for  payment  is  necessary  to  charge  them^"),  there  being  but  two  well- 
recognized  exceptions  to  this  rule :  the  one  being  in  the  case  of  the  drawer  of  a  bill 
who  has  no  right  to  expect  or  require  that  the  drawee  or  acceptor  will  pay  the  in- 
strumental); and  the  other  being  that  presentment  for  payment  is  not  required  to 
charge  an  indorsee  where  the  instrument  was  made  or  accepted  for  his  accommo- 
dation and  he  has  no  reason  to  expect  that  the  instrument  will  be  paid  if  pre- 
sented i^).  Presentment  is  also  dispensed  with  when  after  the  exercise  of  reasonable 
dihgence  it  cannot  be  made  ^^),  or  where  the  drawee  is  a  fictitious  person  i*),  or  where 
there  has  been  an  express  or  implied  waiver  of  presentment i*). 

B.  Sufficiency.  —  Presentment  for  payment  must  be  made:  1.  By  the  holder 
or  by  some  person  authorized  to  receive  payment  on  his  behalf  i*) ;  2.  At  a  reasonable 
hour  on  a  business  day;  3.  At  a  proper  place;  4.  To  the  person  primarily  liable 
on  the  instrument,  or,  if  he  is  absent  or  inaccessible,  to  any  person  found  at  the 
place  where  the  presentment  is  made^'').  Where  the  instrument  is  payable  at  a  bank, 
presentment  for  payment  must  be  made  during  banking  hours,  unless  the  person 
to  make  payment  has  no  funds  there  to  meet  it  at  any  time  during  the  daj%  in  which 
case  presentment  at  any  hour  before  the  bank  is  closed  on  that  day  is  sufficiently). 
Wliere  the  person  primarily  hable  on  the  instrument  is  dead,  and  no  place  of  pay- 
ment is  specified,  presentment  for  payment  must  be  made  to  his  personal  represent- 
ative if  such  there  be,  and  if,  with  the  exercise  of  reasonable  diligence,  he  can  be 

i)Norton,Bais  and  Notes,  352. —  2)  Dana  ")  Neg.  Inst.  Law,  §  139;   Norton,    BUls  and 

V.   Sawyer,  22  Maine  244,  39  Am.  Dec.  574.  Notes,  394.  —  ^2)  fjgg.  Inst.  Law,  §  140;  Nor- 

—  3)  Norton,  Bills  and  Notes,  354;  —  7  Cyc.  ton,  Bills  and  Notes,  395.  — 13)  Xeg.  Inst.  Law, 
756.  —  4)  Neg.  Inst.  Law,  §  247.  —  6)  Neg.  §  142.  —  i*)  Neg.  Inst.  Law,  §  142.  —  '5)  Neg. 
Inst.  Law,  §  248.  —  6)  Neg.  Inst.  Law,  §  130.  Inst.  Law,  §  142.  —  i«)  Mt.  Pleasant  Branch 

—  ')  Neg.  Inst.  Law,  §  130.  —  »)  Norton,  State  Bank  v.  McSeran,  26  Iowa  306.  — 
BUls  and  Notes,  366.  —  »)  Norton,  Bills  and  i")  Neg.  Inst.  Law,  §  132.  —  ")  Neg.  Inst. 
Notes,  367.  —  ")  Neg.  Inst.  Law,   §  130.    —      Law,  §  135. 
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found  1).  Where  there  are  several  persons,  not  partners,  primarily  hable  upon  the 
instrument,  and  no  place  of  payment  is  specified,  presentment  muht  be  made  to 
them  all2).  Wliere  the  persons  primarily  liable  upon  the  instrument  are  liable 
as  partners,  and  no  place  of  payment  is  specified,  presentment  for  payment  may 
be  made  to  any  one  of  them,  even  though  there  has  been  a  dissolution  of  the  firm*). 

C.  Place.  —  Presentment  for  payment  should  be  made:  1.  At  the  place  of 
payment  specified  in  the  instrument  in  case  any  place  is  so  specified ;  2.  At  the 
address  of  the  person  to  make  payment  given  in  the  instrument  in  case  such  address 
is  given  and  no  place  of  payment  is  specified;  3.  At  the  usual  place  of  business  or 
residence  of  the  person  to  make  payment  in  case  no  place  of  payment  is  specified 
and  no  address  is  given;  4.  In  any  other  case  presentment  should  be  made  to  the 
person  to  make  payment  wherever  he  can  be  found,  or  at  his  last-known  place  of 
business  or  residence*). 

D.  Time.  ^Vhe^e  the  instrument  is  payable  on  a  specific  date  presentment 
must  be  made  on  the  day  it  falls  duc^).  Where  the  instrument  is  payable  on  or 
after  demand  or  sight  it  must  be  presented  for  payment  within  a  reasonable  time 
after  its  issue,  or  in  the  case  of  a  bill  of  exchange  within  a  reasonable  time  after 
the  last  negotiation  thereof^). 

E.  Exhibit  and  Delivery  of  Instrument.  —  The  instrument  must  be  exhibited 
to  the  person  from  whom  payment  is  demanded,  and  when  it  is  paid  must  be  deliv- 
ered up  to  the  party  paying  it''). 

F.  Delay  in  Presentment.  —  As  correlative  to  the  rule  that  presentment  for 
payment  may  be  excused  when  after  the  exercise  of  reasonable  diligence  it  cannot 
be  made,  delay  in  presentment  may  be  excused  when  it  is  occasioned  by  circum- 
stances over  which  the  holder  has  no  control  and  which  cannot  be  attributed  to 
his  default,  misconduct  or  neghgence.  It  must  however  be  noted  that  in  case  pre- 
sentment becomes  again  possible,  or  in  other  words  in  case  the  cause  of  delay  ceases 
to  operate,  presentment  must  then  be  made  with  reasonable  diligence*). 

G.  Effect  of  Non-Payment.  —  Wlien  a  negotiable  instrument  has  been  duly 
presented  for  payment  and  the  person  charged  with  the  duty  of  making  payment 
refuses  to  make  such  payment,  or  where,  although  there  is  no  express  refusal,  pay- 
ment is  evaded  and  cannot  be  obtained,  the  instrument  must  be  regarded  as  dis- 
honored. In  case  presentment  for  pajanent  has  been  excused  as  hereinbefore  noted 
and  the  instrument  becomes  overdue  and  unpaid,  it  is  dishonored. 

H.  Effect  of  Dishonor  for  Non-Payment.  —  In  case  of  dishonor  for  non-payment 
of  a  negotiable  instrument  the  holder  has  a  right  of  immediate  recourse  to  the 
parties  secondarily  liable  thereon 8),  provided  of  course  that  such  rights  are  pre- 
served by  the  due  observance  of  the  formalities  of  giving  notice,  which  will  be  herein- 
after considered. 

I.  Presentment  After  Acceptance  For  Honor.  —  Where  a  bill  has  been  accepted 
for  honor  i")  it  must  be  presented  for  payment  to  the  acceptor  for  honor  not  later 
than  the  day  following  its  maturity  in  case  it  is  to  be  presented  in  the  place  where 
the  protest  was  made;  in  case  it  is  to  be  presented  in  some  other  place  then 
it  must  be  forwarded  by  deposit  in  the  post  office  in  time  to  go  by  mail  the  day 
following  its  maturitj',  or,  in  case  there  be  no  mail  at  a  convenient  hour  on  that  day, 
by  the  next  mail  thereafter H).  In  case  the  instrument  is  not  forwarded  by  mail 
it  must  be  so  forwarded  that  it  will  be  received  in  the  same  time  as  it  would  have 
been  received  in  the  due  course  of  the  mail  had  it  been  forwarded  thereby  as 
just  noted  12).  Delay  in  presentment  to  an  acceptor  for  honor  or  referee  in  case 
of  need  is  excused  where  not  imputable  to  the  default,  misconduct,  or  neghgence 
of  the  holder,  and  caused  by  circumstances  beyond  his  control  i^^).  Wlien  the  bill  is 
dishonored  by  the  acceptor  for  honor  it  must  be  protested  for  non-payment  by  him'*). 

XIV.  NOTICE  OF  DISHONOR.  —  A.  Definition.  —  Notice  of  dishonor  consists 
in  informing  the  drawer  or  indorser  of  a  negotiable  instrument  that  such  instru- 
ment upon  proper  proceedings  taken  has  not  been  accepted  or  has  not  been  paid 
and  that  the  party  notified  is  expected  to  pay  it^^). 

i)Neg.  Inst.  Law,  §136. —2)7  Cyc.  1001;  »)   Neg.   Inst.    Law,    §  144.  —  »»)   See  supra, 

Neg.  Inst.    Law,   §  138.    —    3)    7  Cyc.    1002;  XI,  J.  —  Ji)  Neg.  Inst.  Law,   §§  287,  175.  — 

Neg.  Inst.  Law,   §  137.  —  *)  Neg.  Inst.  Law,  12)  Neg.  Inst.  Law,   §§  287,   175.  —  ")  Neg. 

§  133.  —  6)  Neg.  Inst.  Law,   §  131.  —  ")  Neg.  Inst.  Law,  §§  288,  141.  —  ")  Neg.  Inst.  Law, 

Inst.  Law,  §  131.  —  ')  7  Cyc.  797;  Neg.  Inst.  §  289.  —  i^)  Norton,  Bills  and  Not«8,  372. 
Law.  §  134.  —  8)  Neg.  Inst.  Law,    §  141.   — 
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B.  Necessity.  —  Notice  of  dishonor  is  necessary  in  all  cases  to  charge  an 
indorser  or  drawer  except  that  in  the  case  of  a  drawer ,  notice  need  not  be 
given:  1.  Where  the  drawer  and  drawee  are  the  same  person;  2.  Where 
the  drawee  is  a  fictitious  person  or  a  person  not  having  capacity  to  con- 
tract; 3.  Where  the  drawer  is  the  person  to  whom  the  instrument  is  pre- 
sented for  payment;  4.  Where  the  drawer  has  no  right  to  expect  or  require  that 
the  drawee  or  acceptor  will  honor  the  instrument;  5.  Where  the  drawer  has 
countermanded  payment^).  And  in  the  case  of  an  indorser,  notice  of  dishonor 
need  not  be  given :  1 .  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract,  and  the  indorser  was  aware  of  that  fact  at  the  time  he  executed 
the  indorsement;  2.  Wliere  the  indorser  is  the  person  to  whom  the  instrument 
is  presented  for  payment;  3.  Where  the  instrument  was  made  or  accepted  for  his 
accommodation^).  With  these  exceptions,  when  a  negotiable  instrument  has  been 
dishonored  by  non-acceptance  or  non-payment,  notice  of  non-payment  must  be 
given  to  the  drawer  and  to  each  indorser ;  and  any  drawer  or  indorser  to  whom  such 
notice  is  not  given  is  discharged ^j.  Notice  of  dishonor  is  dispensed  with  when, 
after  the  exercise  of  reasonable  diligence,  it  cannot  be  given  to  or  does  not  reach 
the  parties  sought  to  be  charged.  After  non-acceptance  of  a  bill  and  the  giving  of  due 
notice  thereof,  further  notice  of  a  dishonor  by  non-payment  need  not  be  given  unless 
in  the  interim  there  has  been  an  acceptance  of  the  instrument. 

C.  Sufficiency  of  Notice.  —  No  particular  form  of  words  is  required  for  a  notice 
of  dishonor.  All  that  is  necessary  is  that  the  words  employed  be  such  as  will  iden- 
tify the  instrument  and  indicate  that  it  has  been  dishonored  by  non-acceptance 
or  non-payment.  The  further  element  that  the  notice  must  be  such  as  to  inform 
the  person  to  whom  it  is  given  of  the  fact  that  payment  is  expected  of  him  is  supplied, 
where  not  directly  expressed  in  the  notice,  from  the  fact  that  the  notice  must  be 
given  by  one  entitled  to  such  payment*).  The  notice  need  not  be  in  writing^)  and 
may  be  given  in  person  or  by  sending  it  through  the  mails.  While  it  is  usual  to 
describe  the  instrument  by  date,  amount  and  parties,  and  state  where  it  is  held  for 
payment,  all  that  is  necessary  is  that  the  notice  does  not  mislead  the  party  and 
that  it  informs  him  what  instrument  is  to  be  paid.  From  this  it  results  that  the 
sufficiency  of  a  particular  notice  is  a  fact  question  8).  A  written  notice  need  not  be 
signed,  and  an  insufficient  written  notice  may  be  supplemented  and  validated  by 
verbal  communication.  A  misdescription  of  the  instrument  does  not  vitiate  the 
notice  unless  the  party  to  whom  notice  is  given  is  in  fact  misled  thereby^). 

D.  Who  may  give  Notice.  —  Notice  of  dishonor  may  be  given  by,  or  at  the 
instance  of,  any  person  who  is  a  party  to,  or  lawfully  in  possession  of,  the  dishonored 
bill  or  note,  and  who  would  be  a  competent  witness  to  prove  such  demand  and 
notice*).  Or  as  the  same  idea  is  expressed  in  the  Negotiable  Instruments  Law, 
the  notice  may  be  given  by  or  on  behalf  of  the  holder,  or  by  or  on  behalf  of  any 
party  to  the  instrument  who  might  be  compeOed  to  pay  it  to  the  holder,  and  who, 
upon  taking  it  up,  would  have  a  right  to  reimbursement  from  the  party  to  whom 
the  notice  is  given ^).  Where  the  instrument  has  been  dishonored  in  the  hands  of 
an  agent,  he  may  either  himself  give  notice  to  the  parties  liable  thereon  i**)  or  he 
may  give  notice  to  his  principal.  If  he  give  notice  to  his  principal  he  must  do  so 
within  the  same  time  as  if  he  were  the  holder,  and  the  principal,  upon  the  receipt 
of  such  notice,  has  himself  the  same  time  for  giving  notice  as  if  the  agent  had  been 
an  independent  holder  ii).  Notice  of  dishonor  may  be  given  by  an  agent  either  in 
his  own  name  or  in  the  name  of  any  party  entitled  to  give  notice,  whether  that 
party  be  his  principal  or  not^^). 

E.  To  Whom  Notice  should  be  Given.  —  In  general  it  is  advisable  that  notice 
of  dishonor  of  a  bill  or  note  should  be  given  to  aU  parties  whom  one  may  afterwards 
desire  to  hold  hable  on  such  paper  i3).  It  should  be  given  either  to  the  party  himself 
or  to  his  agent  in  that  behalf  i*).  WTien  any  party  is  dead  and  his  death  is  known 
to  the  party  giving  notice,  the  notice  must  be  given  to  a  personal  representative, 
if  there  be  one  and  if  with  reasonable  dihgence,  he  can  be  found.  If  there  be  no 
personal  representative,  notice  may  be  sent  to  the  last  residence  or  last  place  of 

1)  Neg.  Inst.  Law,  §  185.  —  2)  Neg.  Inst.  Inst.  Law,  §  161.  —  l")  7  Cyc.  1079.  —  ")  Neg. 

Law,   §  186.  —  3)  Neg.  Inst.  Law,   §  160.  —  Inst.  Law,  §  165.  —  i^)  Neg.  Inst.  Law,  §  162. 

*)Seem/ra,XIV,D.  —  5)Neg.Inst.  Law,  §167.  —  13)   7   Cyc.    1066.    —   ")   Neg.  Inst.  Law, 

—  «)  Norton,  BUls  and  Notes,  374.  —  ')  Neg.  §  168. 
Inst.  Law,  §  166.  —  8)  7  Cyc.  1078.  —  »)  Neg. 
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business  of  the  deceased  i).  Where  the  parties  to  be  notified  are  partners,  notice 
to  any  one  partner  is  notice  to  the  firm,  even  though  there  has  been  a  dissolution 2). 
Notice  to  joint  parties  who  are  not  partners  must  be  given  to  each  of  them,  unle88 
one  of  them  has  authority  to  receive  such  notice  for  the  others').  Where  a  party 
has  been  adjudged  a  bankrupt  or  an  insolvent,  or  has  made  an  assignment  for  the 
benefit  of  creditors,  notice  may  be  given  either  to  the  party  himself  or  to  his  as- 
signee*). 

F.  Persons  Entitled  to  Benefit  of  Notice.  —  Where  the  holder  gives  notice 
or  it  is  given  by  some  one  on  his  behalf  it  enures  to  the  benefit  of  all  subsequent 
holders  and  all  prior  parties  who  have  a  right  of  recourse  against  the  party  to  whom 
it  is  given 5).  And  where  notice  is  given  by  or  on  behalf  of  a  party  entitled  to  give 
notice,  it  enures  to  the  benefit  of  the  holder  and  all  parties  subsequent  to  the  party 
to  whom  notice  is  given ^). 

G.  Time  within  which  Notice  must  be  Given.  —  Notice  of  the  dishonor  of  a 
bill  or  note  must  in  all  cases  be  given  within  a  reasonable  time,  and  due  diligence 
must  be  used  in  order  to  charge  persons  secondarily  liable,  not  only  by  the  holder 
but  by  every  party  through  whom  the  notice  is  transmitted,  from  tlie  holder  up  to 
the  party  charged').  Notice  may  be  given  as  soon  as  the  instrument  is  dishonored 8). 
Tliere  has  been  some  confhct  in  the  decisions  as  to  what  constitutes  reasonable 
time,  although  there  has  been  a  constant  trend  toward  uniformity;  and  the  rules 
laid  down  in  the  Negotiable  Instruments  Law  as  to  the  time  in  which  notice  must 
be  given  may  be  taken  as  a  practical  codification  of  the  decisions  on  the  subject. 
By  that  law  it  is  provided  that  where  the  person  giving  and  the  person  to  receive 
notice  reside  in  the  same  place,  notice  must  be  given  within  the  following  times : 
1.  If  given  at  the  place  of  business  of  the  person  to  receive  notice,  it  must  be  given 
before  the  close  of  business  hours  on  the  day  following ;  2.  If  given  at  his  residence, 
it  must  be  given  before  the  usual  hours  of  rest  on  the  day  following;  3.  If  sent  by 
mail,  it  must  be  deposited  in  the  post  office  in  time  to  reach  him  in  usual  courae 
on  the  day  following^).  Where  the  person  giving  and  the  person  to  receive  notice 
reside  in  different  places,  the  notice  must  be  given  within  the  following  times:  1.  If 
sent  by  mail,  it  must  be  deposited  in  the  post  office  in  time  to  go  by  mail  the  day 
following  the  day  of  dishonor,  or  if  there  be  no  mail  at  a  convenient  hour  on  that 
day,  by  the  next  mail  thereafter;  2.  If  given  otherwise  than  through  the  post  office, 
then  within  the  time  that  notice  would  have  been  received  in  due  course  of  mail, 
if  it  had  been  deposited  in  the  post  office  within  the  time  specified  for  the  service 
of  notice  by  maiU").  A  miscarriage  of  the  notice  in  the  mails  will  not  prevent  the 
sender  from  being  deemed  to  have  given  due  notice  in  case  the  notice  of  dishonor 
has  been  duly  addressed  and  deposited  in  the  post  office H).  Notice  is  deemed  to 
have  been  deposited  in  the  post  office  when  deposited  in  any  branch  office  or  in 
any  letter-box  under  the  control  of  the  Post-Office  Department  12).  Wliere  a  party 
receives  notice  of  dishonor  he  has,  after  receipt  of  such  notice,  the  same  time  for 
giving  notice  to  antecedent  parties  that  the  holder  has  after  the  dishonor i').  A 
delay  in  giving  notice  of  dishonor  may  be  excused  when  caused  by  circumstances 
which  are  beyond  the  control  of  the  party  charged  with  the  duty  of  giving  notice 
and  not  imputable  to  his  default,  misconduct  or  negligence.  When  the  causes  of 
delay  cease  to  operate,  notice  must  be  given  with  reasonable  diligence. 

H.  Place  of  Giving  Notice.  —  It  is  as  a  general  rule  immaterial  where  notice 
is  given,  provided  the  person  to  whom  it  must  be  given  receives  it  in  due  timei*). 
In  case,  however,  an  address  has  been  given  by  a  party,  notice  of  dishonor  should 
be  sent  to  him  therein).  In  the  absence  of  such  an  address  the  Negotiable  Instru- 
ments Law  (which  is  a  practical  codification  of  the  prior  case  law  upon  the  subject) 
provides  that  notice  must  be  sent  as  follows :  1 .  Either  to  the  post  office  nearest 
to  his  place  of  residence,  or  to  the  post  office  where  he  is  accustomed  to  receive 
his  letters ;  2.  If  he  live  in  one  place  and  have  his  place  of  business  in  another,  notice 
may  be  sent  to  either  place;  3.  If  he  is  sojourning  in  another  place,  notice  may  be 
sent  to  the  place  where  he  is  so  sojourning!^).    The  Negotiable  Instruments  Law 

i)Neg.  Inst.  Law,  §  169.  —  2)  Neg.  Inst.  Law,   §  175.  —  i")  Neg.  Inst.  Law,  §  175.  — 

Law,  §  170;  7  Cyo.  1075.  —  3)  Neg.  Inst.  Law,  U)  Neg.  Inst.  Law,  §  176.  — 12)  Neg.  Inst.  Law, 

§  171 ;  7  Cyc.  1075.  —  *)  Neg.  Inst.  Law,  §  172;  §  177.  —  ")  7  Cyo.  1084;  Neg.  Inst.  Law,  §  178. 

7  Cyc.  1078.  —  6)  Neg.  Inst.  Law,  §  163.  —  —  ")  7  Cyc.  1089.  — ")  7  Cyc.  1084.  —  ")  Neg^ 

•)  Neg.  Inst.  Law,  §  164.  —  ')  7  Cyc.  1081.  —  Inst.  Law,  §  179. 
»)   Neg.   Inst.   Law,   §173.    —    »)   Neg.    Inst. 
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provides  further,  however,  that  it  shall  be  sufficient  if  the  notice  is  actually  received 
within  the  proper  time,  though  not  sent  in  accordance  with  the  foregoing  provisions. 

I,  Waiver.  —  A  party  entitled  to  notice  of  dishonor  may  waive  such  notice 
either  before  or  after  the  time  of  giving  notice  has  arrived  or  after  the  omission 
to  give  due  notice.  Such  a  waiver  may  be  either  express  or  implied.  In  case  a  waiver 
of  notice  is  set  out  in  the  instrument  itself  it  is  binding  upon  all  parties.  Where, 
however,  it  is  written  above  the  signature  of  an  indorser  it  binds  him  only.  A 
waiver  of  protest,  whether  in  the  case  of  a  foreign  biU  of  exchange  or  other  nego- 
tiable instrument,  is  deemed  to  be  a  waiver  not  only  of  a  formal  protest,  but  also 
of  presentment  and  notice  of  dishonor i). 

J.  Omission  to  give  Notice  of  Non-Acceptance.  —  An  omission  to  give  notice 
of  dishonor  by  non-acceptance  does  not  prejudice  the  rights  of  a  holder  in  due 
course  subsequent  to  the  omission^). 

XV.  PROTEST  OF  BILLS  OF  EXCHANGE.  —  A.  Necessity.  —  The  drawer 
and  indorsers  of  a  foreign  bill  which  appears  on  its  face  to  be  such  are  discharged 
by  failure  to  duly  protest  for  non-acceptance  in  case  the  bill  is  dishonored  by  non- 
acceptance,  or  to  protest  for  non-payment  when  a  bill  which  has  not  previously 
been  dishonored  by  non-acceptance  is  dishonored  by  non-payment.  But  protest 
is  not  necessary  in  case  the  bill  does  not  appear  on  its  face  to  be  a  foreign  bill*). 

B.  Protest  for  Better  Security.  —  Protest  for  better  security  against  the  drawer 
and  indorsers  is  specifically  authorized  by  the  Negotiable  Instruments  Law  in  case 
the  acceptor  has  been  adjudged  a  bankrupt  or  an  insolvent,  or  has  made  an  assign- 
ment for  the  benefit  of  creditors,  before  the  bill  matures*). 

C.  Excuses  for  Failure  to  Protest.  —  As  a  general  rule  it  may  be  stated  that 
the  conjunction  of  the  same  circumstances  which,  as  already  seen,  will  excuse  notice 
of  dishonor^),  will  obviate  the  necessity  of  notice  of  protest^).  Delay  in  noting 
or  protesting  may  be  excused  when  the  delay  is  caused  by  circumstances  which 
are  not  imputable  to  the  default,  misconduct,  or  negligence  of  the  holder  and  are 
beyond  his  control.  When  the  cause  of  delay  ceases  to  operate,  the  biU  must  be 
noted  or  protested  with  reasonable  diligence. 

D.  Who  may  Make.  —  Protest  should  ordinarily  be  made  by  a  notary  public 
in  person,  or,  where  such  protest  cannot  be  conveniently  had,  by  any  respectable 
resident  of  the  place  where  the  bLU  is  dishonored,  in  the  presence  of  two  or  more 
creditable  witnesses'). 

E.  Time.  —  Protest  must  be  made  on  the  day  on  which  the  bill  is  dishonored 
imless,  as  has  been  stated,  delay  is  excused.  When  a  bill  has  been  duly  noted  the 
protest  may  be  subsequently  extended  as  of  the  date  of  the  noting. 

F.  Place.  —  A  bill  must  be  protested  at  the  place  where  it  is  dishonored,  except 
that  when  a  bill  drawn  payable  at  the  place  of  business  or  residence  of  some  person 
other  than  the  drawee  has  been  dishonored  by  non-acceptance,  it  must  be  protested 
for  non-payment  at  the  place  where  it  is  expressed  to  be  payable,  and  no  further 
presentment  for  payment  to,  or  demand  on,  the  drawee  is  necessary  S). 

G.  Form  and  Requisites.  —  It  is  not  necessary  that  a  certificate  of  protest 
follow  any  particular  form ;  it  must  be  sufficient  however  to  identify  the  bill,  and 
must  show  when  and  where  the  bill  was  presented,  that  it  was  presented  and  how, 
the  cause  or  reason  for  protest,  the  demand  made,  the  answer  given  if  any, 
or  the  fact  that  the  drawee  or  acceptor  could  not  be  found^).  The  biU  is  usually 
identified  by  the  fact  that  is  annexed  to  the  certificate  or  a  copy  set  out  therein. 
The  protest  must  be  under  the  hand  and  seal  of  the  notary. 

H.  Lost  or  Withheld  Bill.  —  In  case  the  bill  has  been  lost  or  is  destroyed,  or 
in  case  it  is  wrongly  detained  from  the  person  entitled  to  hold  it,  protest  may  be 
made  on  a  copy  or  written  particulars  thereof  i<*). 

I.  Protest  both  for  Non-Payment  and  Non-Acceptance.  —  The  fact  that  a  bill 
has  already  been  protested  for  non-acceptance  will  not  prevent  its  subsequent 
protest  for  non-payment n). 

J.  Bill  Accepted  for  Honor,  Etc.  —  In  case  a  dishonored  bill  has  been  accepted 
for  honor  supra  protest  or  contains  a  provision  for  reference  in  case  of  need,  it  must 


1)  Neg.  Inst.  Law,  §  182.  —  2)  Neg.  Inst.  ')  7  Cyo.  1054;  Neg.  Inst.  Law,  §  262.  —  8)  Neg. 
Law,  §  188.  —3)  Neg.  Inst.  Law,  §  260;  7  Cyc.  Inst.  Law,  §  264.  —  »)  7  Cyc.  1057  et  seg.  — 
1052.  —  *)  Neg.  Inst.  Law,  §  266.  —  ")  See  Neg.  Inst.  Law,  §  261.  —  i")  Neg.  Inst.  Law, 
nipra,  XIV,  B.  —  «)  Neg.  Inst.  Law,  §  267.  —      §  268.  —  ")  Neg.  In.st.  Law,   §  265. 
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be  protested  for  non-payment  before  it  is  presented  for  payment  to  the  acceptor 
for  honor  or  referee  in  case  of  needi^). 

K.  Payment  supra  Protest.  —  In  case  a  bill  has  been  protested  for  non-pay- 
ment it  may  be  paid  by  any  person  for  the  honor  of  any  person  hablc  thereon  or 
for  the  lionor  of  the  person  for  whose  account  it  was  drawn.  But  where  two  or 
more  persons  offer  to  paj'  a  bill  for  the  honor  of  different  parties  the  person  whose 
payment  will  discharge  most  parties  to  the  bill  is  to  be  given  preference.  A  pay- 
ment for  honor  will  not  act  as  such  unless  attested  by  the  notary^),  otherwise  it 
is  to  be  regarded  as  a  mere  voluntary  payment;  and  the  notarial  act  of  honor  must 
be  founded  on  a  declaration  made  by  the  payer  for  honor  or  by  his  agent  in  that 
behalf  declaring  his  intention  to  pay  the  bill  for  honor  and  for  whose  honor  he 
pays.  The  effect  of  a  payment  for  honor  is  to  discharge  all  parties  subsequent  to 
the  party  for  whose  honor  it  is  j^aid,  but  the  payer  for  honor  succeeds  to  all  the 
rights  and  duties  of  the  holder  as  regards  the  party  for  whose  honor  he  pays  and 
all  parties  liable  to  the  latter.  In  case  the  holder  of  a  bill  refuses  to  receive  pay- 
ment >upr:\  protest  he  loses  his  right  of  recourse  against  any  party  who  would  have 
been  discharged  by  such  payment.  The  payer  for  honor  is  entitled  to  receive  the 
bill  and  the  protest  on  paying  to  the  holder  the  amount  of  the  bill  and  the  no- 
tary fees. 

XVI.  THE  LIABILITY  OF  PARTIES.  A.  In  General.  —  The  parties  to 
negotiable  instruments  are  divisible  into  two  classes:  those  primarily  and  those 
secondarily  liable  for  their  payment. 

B.  Primary  Liability.  —  Parties  primarily  hablc  upon  negotiable  instruments 
are  those  who  by  the  terms  of  the  instrument  are  absolutely  required  to  pay  it 
when  it  becomes  due.  All  other  parties  arc  secondarily  hablc'*).  In  the  case  of  a 
promissory  note  the  party  primarily  hable  is  the  maker.  In  the  case  of  a  bill  of 
exchange  the  party  primarily  liable  is  the  acceptor.  It  should  be  observed  however 
that  the  similarity  of  the  liabihties  of  the  maker  and  the  acceptor  goes  no  further 
than  this  one  element:  that  is  that  they  both  promise  to  pay  the  instrument  when 
it  becomes  due  according  to  its  terms. 

C.  Secondary  Liability.  — -  All  the  parties  not  primarily  liable  upon  a  negotiable 
instrument  are  regarded  as  secondarily  liable.  Those  secondarily  liable  include 
indorsers  of  biUs  and  notes,  the  drawer  of  a  bill  of  exchange  and  acceptors  for  honor 
or  acceptors  supra  protest. 

D.  The  Maker's  Undertaking.  —  The  maker  of  a  note  negotiable  in  its  nature 
by  the  execution  of  the  note  undertakes  to  pay  it  according  to  its  tenor.  He  also 
admits  that  the  payee  is  in  existence  and  has,  at  the  tinie  of  the  execution  of  the 
note,  capacity  to  indorse  it*). 

E.  The  Drawer's  Undertaking.  —  The  drawer  of  a  bill  of  exchange  agrees 
that  the  instrument  on  proper  presentment  will  be  accepted  or  paid,  or  both,  accord- 
ing to  its  tenor.  Ke  also  admits  the  existence  of  the  payee  and  his  capacity  at  the 
time  to  indorse  the  instrument.  He  further  undertakes,  unless  he  limits  his 
agreement  by  an  express  stipulation,  that  in  event  the  instrument  is  dishonored 
and  the  necessary  proceedings  on  dishonor  are  taken  that  he  will  pay  the  amount 
of  the  instrument  to  the  holder  or  to  any  subsequent  indorser  who  may  be  compelled 
to  pay  it^). 

F.  The  Liability  of  the  Acceptor.  —  1.  IN  GENERAL.  —  The  agreement  of 
the  acceptor  of  a  biU  of  exchange  is,  as  to  the  matter  of  payment,  similar  to  that 
of  the  maker.  He  undertakes  to  pay  the  instrument  according  to  the  tenor  of  his 
acceptance.  In  case  the  acceptance  is  unqualified  he  agrees  to  pay  the  instrument 
according  to  its  tenor^).  The  acceptance  is  also  regarded  as  evidencing  certain  ad- 
missions by  the  acceptor.  These  admissions  with  regard  to  the  drawer  of  the  instru- 
ment are  that  the  drawer  is  in  existence,  that  he  has  capacity  and  authority  to  draw 
the  instrument  and  that  his  signature  is  genuine').  With  regard  to  the  payee  the 
acceptor  admits  the  existence  of  the  payee  and  his  then  capacity  to  indorse  the 
instrument^).  The  admission  of  the  genuineness  of  the  bill  does  not  however  go 
farther  than  the  genuineness  of  the  signature;  it  does  not  prevent  him  from  asserting 
a  forgery  or  alteration  in  the  terms  of  the  bill,  such  as  in  its  amount  or  in  the 


')  Neg.  Inst.  Law,  §  286.  —  2)  Neg.  Inst.      —  »)  Neg.  Inst.  Law,   §  112.  —  ">)  Neg.  Inst. 
Law,  §  301.  —3)  Neg.  Inst.  Law,  §  3.  —  *)  Neg.      Law,  §  112.  —  »)  Neg.  Inst.  Law,   §  112. 
Tnst.  Law,   §  no.  _  S)  Neg.  Ingt.  Law,  §111. 
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date  or  in  the  name  of  the  payee  i).  Tlie  acceptor  is  regarded  as  bound  to  know 
the  genuineness  of  the  drawer's  signature,  and  his  acceptance  admits  such  fact; 
but  he  is  not  charged  with  similar  knowledge  as  to  the  signatures  of  the  payee 
or  subsequent  indorsees,  and  therefore  his  acceptance  does  not  admit  that  indorse- 
ments are  genuine 2). 

2.  ACCEPTORS  FOR  HONOR.  —  An  acceptor  for  honor  incurs  liabihty  to 
the  holder  of  the  bill  and  to  all  parties  subsequent  to  the  party  for  whose  honor  he 
has  accepted'').  His  agreement  is  to  pay  the  bill  upon  its  presentment  according  to 
the  terms  of  its  acceptance  in  case  it  shall  not  have  been  paid  by  the  drawee,  and 
in  case  further,  that  it  shall  have  been  duly  presented  for  payment  and  protested 
for  non-payment  and  notice  of  dishonor  given  to  him*). 

G.  Indorsers.  —  1 .  PERSONS  REGARDED  AS  INDORSERS  IN  GENERAL.  — 
Any  person  who  places  his  signature  upon  a  negotiable  instrument  other  than  as 
maker,  drawer,  or  acceptor  is  regarded  as  an  indorser  unless  by  the  employment 
of  appropriate  words  he  has  clearly  indicated  his  intention  to  be  bound  in  some 
other  capacity 5). 

2.  SIGNATURE  BY  PERSON  IN  BLANK  BEFORE  DELIVERY.  —Where, 
before  an  instrument  is  delivered,  a  person  who  is  not  otherwise  a  party  to  it  places 
his  signature  upon  it  in  blank  and  without  words  indicating  his  purpose,  he  becomes 
hable  as  an  indorser  to  certain  parties  under  the  following  rules:  1.  He  is  hable 
as  indorser  to  the  payee  and  to  all  subsequent  parties  to  an  instrument  payable 
to  the  order  of  a  third  person.  2.  If  the  instrument  is  payable  to  the  order  of  the 
maker  or  drawer,  or  is  payable  to  bearer,  he  is  hable  to  all  parties  subsequent  to 
the  maker  or  drawer.  3.  One  who  signs  for  the  accommodation  of  the  payee  is 
hable  to  all  parties  subsequent  to  the  payee*). 

3.  LIABILITIES  OF  REGLT,AR  INDORSERS.  —  Where  an  indorsement 
is  unqualified  the  indorser  is  regarded  as  making  certain  warranties  to  all  sub- 
sequent holders  of  the  instrument  who  take  it  in  good  faith  and  for  value  before 
it  is  overdue  and  without  notice  of  any  previous  dishonor  or  of  any  infirmity  in 
the  instrument  or  defect  in  the  title  of  the  person  negotiating  it.  The  first  and 
perhaps  the  most  important  of  these  warranties  is  that  the  instrument  is  genuine 
and  in  all  respects  what  it  purports  to  be'^).  Secondly,  he  warrants  that  he  has  a 
good  title  to  the  instrument®).  Third,  he  warrants  that  all  prior  parties  to  the  in- 
strument had  capacity  to  contract^).  Finally,  he  warrants  that  at  the  time  of  his 
indorsement  the  instrument  is  valid  and  subsisting  i").  In  addition  to  these  warranties, 
the  indorser  agrees  that  upon  due  presentment  the  instrument  shall  be  accepted 
or  paid,  or  both,  according  to  its  tenor,  and  in  case  it  is  dishonored  and  the  necessary 
proceedings  to  charge  himii)  are  duly  taken,  that  he  will  pay  the  amount  of  the  instru- 
ment to  the  holder  or  to  any  subsequent  indorser  who  shall  be  compelled  to  pay  it^^j^ 

4.  NEGOTIATION  BY  DELIVERY  OR  QUALIFIED  INT)ORSEMENTS.  — 
Under  the  Negotiable  Instruments  Law,  every  person  negotiating  an  instrument 
by  dehvery  or  by  a  qualified  indorsement  warrants  that  the  instrument  is  genuine 
and  in  all  respects  what  it  purports  to  be ;  that  he  has  good  title  to  it ;  that  all  prior 
parties  had  capacity  to  contract ;  that  he  has  no  knowledge  of  any  fact  that  would 
impair  the  validity  of  the  instrument  or  render  it  valueless.  But  when  the  negotia- 
tion is  bj'  delivery  only,  the  warranty  extends  in  favor  of  no  holder  other  than  the 
immediate  transferee.  The  warranty  as  to  capacity  to  contract  does  not  apply  to 
persons  negotiating  public  or  corporate  securities  other  than  bills  and  notes  i^).  By 
another  section  of  the  same  law  these  liabilities  are  extended  to  a  broker  or  agent 
who  negotiates  an  instrument  without  indorsement  unless  he  discloses  the  name 
of  his  principal  and  the  fact  that  he  is  acting  only  as  agent i*). 

5.  INDORSER  OF  INSTRUMENT  NEGOTIABLE  BY  DELIVERY.  —  A 
person  who  places  his  name  as  indorser  upon  an  instrument  which  is  negotiable 
by  delivery  incurs  all  the  habilities  of  an  indorser  i^). 

6.  LIABILITY  AS  BETWEEN  INDORSERS.  —  As  to  each  other,  indorsers 
are  liable  in  the  order  in  which  they  indorse;  but  this  order  is  presumptive 
merely  and  it  may  be  shown  that  as  between  or  among  themselves  they  have  agreed 

i)Norton,Bais  and  Notes,  151. —2)  Nor-  Law,   §  116.  —  »)  Neg.  Inst.  Law,   §  116.  — 

ton.  Bills  and  Notes,  151.  —  3)  Neg.  Inst.  Law,  i»)  Neg.  Inst.  Law,    §  116.   —  ")  See  supra, 

§  283.  —  «)  Neg.  Inst.  Law,  §  284.  —  5)  Neg.  XIII,  XIV,  XV.  —  12)  Neg.  Inst.  Law,  §  116. 

Inst.  Law,  §  113".  —  6)  Neg.  Inst.  Law,  §  114.  —  ")  Neg.  Inst.  Law,  §  115.  —  ")  Neg.  Inst. 

—  ')  Neg.  Inst.  Law,   §  116.  —  8)  Neg.  Inst.  Law,  §  119.  —  is)  Xeg.  Inst.  Law,   §  117. 
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otherwise.  The  Habihty  of  joint  payees  or  joint  indorsers  upon  their  indorsement 
is  regarded  as  joint  and  several^). 

H,  Accommodation  Parties.  —  An  accommodation  party  is  one  who  has  signed 
a  bill  or  note  as  acceptor  or  drawer,  maker  or  indorser  without  recompense  and 
for  the  purpose  of  lending  his  name  to  some  other  person  as  a  means  of  credit^). 
An  accommodation  party  incurs  no  liability  towards  the  person  accommodated, 
but  as  to  a  holder  for  value  he  is  liable  upon  the  instrument  although  such  person 
at  the  time  of  taking  the  instrument  knew  him  to  be  only  an  accommodation  party*). 
The  party  accommodated  is  bound  to  pay  the  bill  or  note  or  repay  the  accommoda- 
tion party  for  all  loss  occasioned  by  his  default*).  As  between  himself  and  the 
party  accommodated  the  accommodation  party  is  in  effect  a  surety*). 

I.  Discharge  of  Persons  Secondarily  Liable.  —  A  person  who  is  secondarily 
liable  upon  a  negotiable  instrument  is  discharged  by  any  act  which  discharges  the 
instrument");  or  by  the  intentional  cancellation  of  his  signature  by  the  holder; 
or  by  the  discharge  of  one  liable  prior  to  him;  or  by  a  valid  tender  of  payment 
made  by  a  prior  party;  or  by  a  release  of  the  principal  debtor,  unless  the  holder's 
right  of  recourse  against  the  party  secondarily  liable  is  expressly  reserved ;  or, 
lastly,  by  any  agreement,  binding  upon  the  holder,  to  extend  the  time  of  payment, 
or  to  postpone  the  holder's  right  to  enforce  the  instrument,  unless  the  right  of  recourse 
against  such  party  is  expressly  reserved. 

XVII.  RIGHTS  OF  HOLDER.  —  A.  In  General.  —  It  is  in  the  rights  of  holders 
of  negotiable  instruments  that  are  to  be  found  some  of  the  most  distinctive  charac- 
teristics of  such  contracts  as  compared  with  others.  In  considering  such  rights  it 
is  necessary  first  to  divide  such  holdeis  into  two  classes :  Holders  in  due  course  and 
holders  not  in  due  course.  Tlie  importance  of  the  distinction  lies  in  the  fact  that 
a  holder  in  due  course  holds  the  instrument  free  from  any  defect  of  title  of  prior 
parties  and  free  from  defenses  available  to  prior  parties  among  themselves,  and 
may  enforce  payment  of  the  instrument  for  the  full  amount  thereof  against  all 
parties  liable  thereon^).  While  in  the  hands  of  any  holder  other  than  a  holder  in 
due  course,  a  negotiable  instrument  is  subject  to  the  same  defenses  as'if  it  were 
non-negotiable.  But  a  holder  who  derives  his  title  through  a  holder  in  due  course, 
and  who  is  not  hin:iself  a  party  to  any  fraud  or  illegahty  affecting  the  instrument, 
has  all  the  rights  of  such  former  holder  in  respect  of  all  parties  prior  to  the 
latter  8). 

B.  Holders  in  Due  Course.  —  Under  the  Negotiable  Instruments  Law  a  bona 
fide  purchaser  is  termed  a  "holder  in  due  course"  and  is  defined  as  one  who  has  taken 
the  instrument  under  the  following  conditions:  1.  That  it  is  complete  and  regular 
upon  its  face.  2.  That  he  became  the  holder  of  it  before  it  was  overdue  and  without 
notice  that  it  had  been  previously  dishonored  if  such  was  the  fact.  3.  That  he  took 
it  in  good  faith  and  for  value.  4.  That  at  the  time  it  was  negotiated  to  him  he  had 
no  notice  of  any  infirmitj'  in  the  instrument,  or  defect  in  the  title  of  the  person 
negotiating  it.  A  person  is  not  deemed  a  holder  in  due  course  where  he  becomes 
the  holder  of  an  instrument  payable  on  demand  by  negotiation  an  unreasonable 
length  of  time  after  its  issue.  A  person  may  secure  the  rights  of  a  holder  in  due 
course  only  partially,  as  in  a  case  where  the  transferee  receives  notice  of  any  in- 
firmity in  the  instrument,  or  defect  in  the  title  of  the  person  negotiating  the  same, 
before  he  has  paid  the  full  amount  which  he  has  agreed  to  pay  therefor.  Under 
such  circumstances  he  will  be  deemed  a  holder  in  due  course  only  to  the  amount 
theretofore  paid  by  him.  The  title  of  a  person  negotiating  an  instrument  will  be 
regarded  as  defective  when  the  instrument  or  any  signature  thereto  was  obtained 
by  him  through  fraud,  duress  or  force  and  fear  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  where  he  negotiates  it  in  breach  of  faith,  or  under  such 
circumstances  as  amount  to  a  fraud.  To  constitute  notice  of  an  infirmity  in  the 
instrument,  or  defect  in  the  title  of  the  person  negotiating  the  same,  the  person 
to  whom  it  is  negotiated  must  have  had  actual  knowledge  of  the  infirmity  or  defect, 
or  knowledge  of  such  facts  that  his  action  in  taking  the  instrument  amounted  to 
bad  faith.  Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due  course;  but 
when  it  is  shown  that  the  title  of  any  person  who  has  negotiated  the  instrument 


1)  Neg.  Inst.  Law,  §  118.  —  2)  Norton,      »)  7  Cyc.  725.  —  8)  See  supra,  X.  —  ')  Neg. 
Bills  and  Notes,  p.  176.  —  »)  Neg.  Inst.  Law,      Inat.  Law,  §  96.  —  «)  Neg.  Inst.  Law,  §  97. 
§  55.  —  *)  Norton,  Bills  and  Notes,   176.  — 
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was  defective,  the  burden  is  on  the  holder  to  prove  that  he  or  some  personTunder 
whom  he  claims  acquired  the  title  as  a  holder  in  due  course.  But  the  last-mentioned 
rule  does  not  apply  in  favor  of  a  party  who  became  bound  on  the  instrument  prior 
to  the  acquisition  of  such  defective  title^).  Where  value  has  at  any  time  been 
given  for  the  instrument,  the  holder  is  deemed  a  holder  for  value  in  respect  to  all 
parties  who  become  such  prior  to  that  time^).  Where  the  holder  has  a  hen  on  the 
instrument,  arising  either  from  contract  or  by  imphcation  of  law,  he  is  deemed 
a  holder  for  value  to  the  extent  of  his  lien^). 

XVIII.  ACTIONS.  —  It  is  not  within  the  scope  of  this  article  to  give  any 
attempt  at  stating  the  rules  governing  actions  upon  commercial  paper.  Such 
actions  are  controlled  by  the  ordinary  rules  of  civil  procedure,  and  any  attempt 
to  state  such  peculiarities  as  exist  with  reference  to  them  would  be  misleading 
unless  accompanied  by  an  exposition  of  such  general  rules  of  procedure  and  at  a 
length  which  would  be  impracticable  here.  Under  the  Negotiable  Instruments  Law 
the  holder  of  a  negotiable  instrument  may  sue  thereon  in  his  own  name*).  Where 
the  Negotiable  Instruments  Law  is  not  in  effect  the  rule  is  perhaps  more  accurately 
stated  that:  "The  person  to  whom  a  bill  or  note  is  negotiated  or  to  whom  it  is 
transferred  by  operation  of  law  acquires  the  right  to  sue  thereon  in  his  own  name"  ^). 
The  code  rule  requiring  all  actions  to  be  brought  by  the  real  partj'  in  interest  has 
been  construed  merely  to  require  that  an  action  upon  a  bill  or  note  shall  be  brought 
by  the  person  having  legal  title  8). 

XIX.  DEFENSES.  —  A.  In  General.  —  Between  the  original  parties  a  negotiable 
instrument  is  subject  to  all  the  defenses  which  would  operate  to  prevent  the  en- 
forcement of  an  ordinary  contract,  in  particular  an  ordinary  contract  involving 
the  payment  of  money.  These  defenses  are  more  appropriately  treated  in  a  general 
article  on  contracts  than  in  one  upon  commercial  paper.  It  is  with  regard  to  the 
rights  of  subsequent  holders  that  the  law  of  commercial  paper  is  peculiar,  for  in 
some  cases  defenses  are  unvailable  against  them  which  would  destroy  the  en- 
forceabUity  of  the  negotiable  instrument  were  it  any  other  kind  of  a  contract.  It 
Ls  necessary  at  the  outset  however  to  note  the  distinction  between  the  two  classes 
of  subsequent  holders,  viz. :  Those  take  in  good  faith  for  value  and  without  notice 
of  the  infirmity  before  maturity  of  the  instrument,  and  those  who  take  after  maturity 
or  with  notice  or  who  do  not  take  in  good  faith  and  for  value.  The  latter  class  stand 
in  the  position  of  the  original  parties,  and  as  against  them  the  same  defenses  may 
be  asserted  as  against  the  original  parties.  It  wiU  be  seen  therefore  that  the  pecu- 
liarities of  the  law  of  negotiable  instruments  are  found  only  in  the  rights  of  the 
bona  fide  purchaser  for  value  and  without  notice,  and  these  only  will  be  considered 
here.  Persons  who  may  be  regarded  as  bona  fide  purchasers  have  already  been 
considered''). 

B.  Classes  of  Defenses.  —  Defenses  to  negotiable  instruments  are  of  two  kinds : 
First  those  which  strike  directly  at  the  existence  of  the  contract  and  which  go  to 
show  either  that  there  never  has  been  a  contract  or  that  it  has  ceased  to  exist. 
Second  those  which  admit  the  existence  of  the  contract,  but  go  to  show  facts  which 
would  render  its  enforcement  inequitable  or  unjust  as  between  the  parties,  for  the 
reason  that  it  would  allow  the  party  attempting  to  enforce  it  to  take  advantage 
of  his  own  wrong.  Defenses  of  the  first  class  may  be  asserted  even  as  against  bona 
fide  holders,  but  defenses  of  the  second  class  cannot. 

C.  Defenses  Good  as  to  Bona  Fide  Holders.  —  1.  INCAPACITY  TO  CONTRACT. 
—  a)  Insanity.  —  WTiere  a  person  has  been  adjudged  insane  a  negotiable  instru- 
ment cannot  be  enforced  against  him  even  by  a  bona  fide  holder,  but  it  may  be 
proved  against  his  estate  in  case  it  is  a  just  claim.  In  case  the  person  has  not  been 
adjudged  insane  it  would  seem  that  a  bona  fide  holder  may  enforce  the  instrument ; 
but  he  has  the  burden  of  proving  that  he  was  ignorant  of  the  insanity,  and  further 
that  the  transaction  upon  which  the  note  is  based  was  a  fair  one  and  that  in  case 
the  note  is  not  enforced  he  cannot  be  placed  in  statu  quo^). 

b)  Drunkenness.  —  Where  a  committee  has  been  appointed  for  a  person  as 
an  habitual  drunkard  his  negotiable  instruments  are  subject  to  the  rules  governing 
those  of  an  insane  person  after  inquisition.  In  case  no  committee  has  been  appointed 


»)  Neg.  Inst.  Law,  §  98.   —  ")  Neg.  Inst.      212.  —  «)  See  also  supra,  IV.  —  ')  See  supra. 
Law,  §52.-3)  Neg.  Inst.  Law,  §  53.  —  *)  Neg.      XVII,  B.  —  8)  Norton,  Bills  and  Notes. 
Inst.  Law,  §  90.  — S)  Norton,  Bills  and  Notes, 
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it  would  seem  that  a  note  executed  by  person  so  intoxicated  that  he  had  no  com- 
prehension of  the  character  of  his  act  is  not  enforceable  even  by  a  bona  fide  holder^). 

c)  Infancy.  —  The  note  of  an  infant  is  regarded  as  voidable  even  as  against 
a  bona  fide  holder  for  value.  But  the  right  to  assert  its  voidable  character  is  per- 
sonal to  the  infant 2). 

d)  Coverture.  —  As  a  general  rule,  in  the  United  States  a  married  woman 
may  contract  as  if  sole ;  and  as  a  result  converture  is  no  defense  to  her  notes  either 
in  the  hands  of  a  bona  fide  holder  or  otherwise. 

2.  ILLEGALITY.  —  WTiere  a  negotiable  instrument  is  based  upon  an  Ulegal 
consideration  it  is  enforceable  in  the  hands  of  a  bona  fide  purchaser*).  Where 
however  it  is  in  contravention  of  a  statute  which  declares  the  contract  void,  or  is 
for  a  penahzed  consideration,  it  is  not  enforceable  even  in  the  hands  of  a  bona  fide 
holder*). 

3.  USURY.  —  When  a  note  is  void  for  usury  it  cannot  be  enforced  by  a  bona 
fide  holder.  This  rule  extends  to  those  who  take  after  an  indorsement  void  for  usury. 
However  the  rights  of  bona  fide  holders  are  frequently  protected  by  the  terms  of 
statutes  defining  usury  5). 

4.  ALTERATION.  —  Where  a  negotiable  instrument  is  materially  altered 
without  the  assent  of  all  parties  liable  thereon  it  is  av^oided,  except  as  against  a 
party  who  has  himself  made,  authorized  or  assented  to  the  alteration  and  sub- 
sequent indorsers.  But  wlien  an  instrument  has  been  materially  altered  and  is  in 
the  hands  of  a  holder  in  due  course,  not  a  party  to  the  alteration,  he  may  enforce 
payment  thereof  according  to  its  original  tenor^).  Any  alteration  which  changes: 
\.  The  date;  2.  The  sum  payable,  either  for  principal  or  interest;  3.  The  time  or 
place  of  payment;  4.  The  number  or  the  relations  of  the  parties;  5.  The  medium 
or  currency  in  which  payment  is  to  be  made ;  or  6.  Wliich  adds  a  place  of  payment 
where  no  place  of  payment  is  specified,  or  any  other  change  or  addition  which 
alters  the  effect  of  the  instrument  in  any  respect,  —  is  a  material  alteration''). 

5.  FORGERY.  —  When  the  signature  to  an  instrument  is  forged  or  made 
without  authority  it  is  wholly  inoperative,  and  no  rights  can  be  acquired  through 
or  under  such  signature,  unless  the  person  against  whom  it  is  sought  to  enforce 
such  right  is  precluded  from  setting  up  such  forgery  or  want  of  authority*). 

D.  Defenses  Not  Available  against  Bona  Fide  Holders.  —  1.  IN  GENERAL.  — 
As  a  general  rule  a  bona  fide  holder  may  enforce  a  negotiable  instrument  although 
there  are  circumstances  which  would  cause  a  court  to  refuse  to  enforce  it  as  between 
the  original  parties  because  it  would  be  to  enable  a  party  to  take  advantage  of  his 
own  wrong. 

2.  FRAUD.  —  Where  a  person  is  induced  to  execute  a  negotiable  instrument 
by  means  of  fraud  or  false  representations  such  fact  constitutes  no  defense  as  against 
a  purchaser  without  notice,  unless  the  fraud  consisted  in  inducing  the  person  to 
sign  the  instrument  under  the  belief  that  he  was  signing  one  of  a  different  character, 
and  the  person  signing  acted  without  negligence^). 

3.  TOTAL  OR  PARTIAL  FAILURE  OF  CONSIDERATION.  —  Want  of 
consideration  or  inadequacy  thereof,  while  a  defense  fro  tanto  as  between  the 
original  parties,  cannot  be  urged  as  a  defense  as  against  a  bona  fide  purchaser  for 
value  1"). 

4.  ILLEGALITY  OF  CONSIDERATION.  —  The  fact  that  a  negotiable  in- 
strument  is  given  for  an  illegal  consideration,  while  a  defense  as  between  the  original 
parties,  will  not  so  operate  as  against  an  innocent  purchaser,  unless  by  statute  it 
is  declared  that  the  fact  that  the  instrument  is  based  upon  such  a  consideration 
shall  render  it  void,  or  shall  subject  the  parties  to  a  penalty. 

5.  PAYIVIENT  OR  CANCELLATION  BEFORE  MATURITY.  —  Payment 
or  cancellation  of  the  instrument  before  maturity  affords  no  defense  as  against  a 
bona  fide  holder  who  takes  it  for  value  before  maturity  and  without  notice  of  the 
defect  ^1).  So  where  a  person  paying  a  note  or  making  a  partial  payment  thereon 
fails  to  take  up  the  paper  or  have  the  payment  indorsed  thereon  he  cannot  urge 
a  defense  of  payment  as  against  a  bona  fide  holder. 

1)  Norton,  Bills  and  Notes.  —  «)  Norton,  f  206.  —  8)  Neg.  Inst.  Law,  §  42.  —  »)  Norton, 

Bills  and  Notes.  —  3)8  Cyc.  45.  —  *)  8  Cyc.  47.  Bills  and  Not«8;  8  Cyc.  37.  —  »»)  8  Cyc.  31.  — 

—  ')  Norton,  Bills  and  Notes;  8  Cyc.  48.  —  ")  8  Cyc.  58. 
•)  Neg.  Inst.  Law,  §  205.  —  ')  Neg.  Inst.  Law, 
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Statutes  on  Commercial  Paper. 

Uniform  Negotiable  Instruments  Law.^) 

A   general  Act  relating  to  Negotiable  Instruments,   being  an  Act  to 
establish  a  Law  uniform  with  the  Laws  of  other  States  on  that  Subject.^) 

Title  I.    Negotiable  instruments  in  generaL 

Article  I.  Form  and  interpretation. 
Sec.  1.  [20]  Form  of  negotiable  instrument.  An  instrument  to  be  negotiable 
mu-st  conform  to  the  following  requirements :  1 .  It  must  be  in  writing  and  signed  by 
the  maker  or  drawer;  2.  Must  contain  an  unconditional  promise  or  order  to  pay 
a  sum  certain  in  money;  3.  Must  be  payable  on  demand,  or  at  a  fixed  or  deter- 
minable future  time;  4.  Must  be  payable  to  order  or  to  bearer;  and  5.  Where  the 
instrument  is  addressed  to  a  drawee,  he  must  be  named  or  otherwise  indicated 
therein  with  reasonable  certainty. 

The  Wisconsin  act  adds:  "But  no  order  drawn  upon  or  accepted  by  tlie  treasurer  of  any 
county,  town,  city,  village,  or  school  district,  whether  drawn  by  any  officer  thereof  or  any  other 
person,  and  no  obligation  nor  instrument  made  by  any  such  corporation  or  any  officer  thereof, 
unless  expressly  authorized  by  law  to  be  made  negotiable,  shall  be,  or  shall  be  deemed  to  be, 
negotiable  according  to  the  custom  of  merchants,  in  whatever  form  they  may  be  drawn  or  made. 
Warehouse  receipts,  bills  of  lading,  and  railroad  receipts  upon  the  face  of  which  the  words  "not 
negotiable,"  shall  not  be  plainly  written,  printed,  or  stamped,  shall  be  negotiable  as  provided 
in  section  1676  of  the  Wisconsin  Statutes  of  1878,  and  in  sections  4194  and  4425  of  these  statutes 
as  the  same  have  been  construed  by  the   Supreme  Court." 

Sec.  2.  [21]  Certainty  as  to  sum;  what  constitutes.  The  sum  payable  is  a  sum  cer- 
tain within  the  meaning  of  this  act,  although  it  is  to  be  paid :  1 .  With  interest ;  or  2.  By 
stated  instalments ;  or  3.  By  stated  instalments,  with  a  provision  that  upon  default 
in  payment  of  any  instalment  or  of  interest,  the  whole  shall  become  due :  or  4.  With 
exchange,  whether  at  a  fixed  rate  or  at  the  current  rate ;  or  5.  With  costs  of  collec- 
tion or  an  attorney's  fee,  in  case  payment  shall  not  be  made  at  maturity. 

The  acts  of  Idaho.  Iowa,  and  North  Carolina  omit  the  words  "or  of  interest"  in  subsection  3. 

The  Nebrtiska  act  adds:  "Provided  that  nothing  herein  contained  shall  be  construed  to 
authorize  any  court  to  include  in  any  judgment  on  an  instrument  made  in  this  state  any  sum  for 
attorney's  fees  or  other  costs  not  allowable  in  other  cases." 

The  North  Carolina  act  adds  a  new  section,  sec.  197:  "Nothing  in  this  chapter  shall  authorize 
the  enforcement  of  an  authorization  to  confess  judgment  or  a  waiver  of  homestead  and  personal 
property  exemptions  or  a  provision  to  pay  counsel  fees  for  collection  incorporated  in  any  of  the 
instruments  mentioned  in  this  chapter;  but  the  mention  of  such  provisions  in  such  instruments 
shall  not  affect  the  other  tenns  of  such  instruments  or  the  negotiability  thereof." 

Sec.  3.  [22]  When  promise  is  unconditional.  An  unquahfied  order  or  promise 
to  pay  is  unconditional  within  the  meaning  of  this  act,  though  coupled  with:  1.  An 
indication  of  a  particular  fund  out  of  which  reimbursement  is  to  be  made,  or  a 
particular  account  to  be  debited  with  the  amount;  or  2.  A  statement  of  the  trans- 
action which  gives  rise  to  the  instrument.  But  an  order  or  pronaise  to  pay  out 
of  a  particular  fund  is  not  unconditional. 

Sec.  4.  [23]  Determinable  future  time;  what  constitutes.  An  instrument  is  payable 
at  a  determinable  future  time,  within  the  meaning  of  this  act,  which  is  expressed 
to  be  payable:  1.  At  a  fixed  period  after  date  or  sight;  or  2.  On  or  before  a  fixed 
or  determinable  future  time  specified  therein ;  or  3.  On  or  at  a  fixed  period  after  the 
occurrence  of  a  specified  event,  which  is  certain  to  happen,  though  the  time  of 
happening  be  uncertain.  An  instrument  payable  upon  a  contingency  is  not  nego- 
tiable, and  the  happening  of  the  event  does  not  cure  the  defect. 

The  Wisconsin  act  substitutes,  for  the  sentence  beginning  with  "an  instrument  is  payable 
upon  a  contingency,  etc."  the  following:  "4.  At  a  fixed  period  after  the  date  or  sight,  though 

1)  For  a  list  of  states  in  which  this  act  is  the  article  on  Commercial   Paper  are   to   the 

now  adopted,  see  supra,  p.  179.  —  ^)  The  title  sections  of  the  New  York  act,  the  section  num- 

of  the  act  varies  in  the  several   states.    The  bers  of  this  act  are  given  in  brackets  imme- 

numbering   of   the  sections  varies   somewhat.  diately  after  the  section  number  of  the  draft. 

The  section  numbers  here  given  are  those  of  Essential    differences    in    the    phraseology    of 

the  draft  act  prepared  by  the  Commissioners  the  sections  as  adopted  in  the  several  states 

for  Uniform  State  Laws.    As  the  references  in  are  set  forth  in  the  notes. 
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payable  before  then  on  a  contingencj'.  An  instrument  payable  upon  a  contingency  is  not  nego- 
tiable, and  the  happening  of  the  event  does  not  cure  the  defect,  except  as  herein  provided." 

Sec.  5.  [24]  Additional  provisious  not  affecting  negotiability.  An  instrument  which 
contains  an  order  or  promise  to  do  any  act  in  addition  to  the  payment  of  money 
is  not  negotiable.  But  the  negotiable  character  of  an  instrument  otherwise  nego- 
tiable is  not  affected  by  a  provision  which:  1.  Authorizes  tlie  sale  of  collateral 
securities  in  case  the  instrument  be  not  paid  at  maturity;  or  2.  Authorizes  a  con- 
fession of  judgment  if  the  instrument  be  not  paid  at  maturitj';  or  3,  Waives  the 
benefit  of  any  law  intended  for  the  advantage  or  protection  of  the  obligor ;  or  4.  Gives 
the  holder  an  election  to  require  something  to  be  done  in  lieu  of  payment  of  money. 
But  nothing  in  this  section  shall  validate  any  provision  or  stipulation  otherwise 
illegal. 

The  Illinois  act  reads  as  follows:  "An  instrument  which  contains  an  order  or  promise  to 
do  an  act  in  addition  to  the  payment  of  money  is  not  negotiable  under  this  act.  But  the  nego- 
tiable character  of  an  instrument  otherwise  negotiable  is  not  affected  by  a  provision  which: 

1.  Authorizes  the  sale  of  collateral  securities  in  case  the  instrimient  be  not  paid  at  maturity;  or 

2.  Authorizes  a  confession  of  judgment;  or  3.  Waives  the  benefit  of  any  law  intended  for  the 
advantage  or  protection  of  the  obigator;  or  4.  Gives  the  holder  an  election  to  require  something 
to  be  done  in  lieu  of  pajTiient  of  money.  But  nothing  in  this  section  shall  validate  any  provision 
or  stipulation  otherwise  illegal  or  authorize  the  waiver  of  exemptions  from  execution." 

In  the   Kentucky  act  subsection  3  is  omitted. 

In  the  Wisconsin  act  the  words  "or  authorize  the  waiver  of  exemptions  from  execution" 
are  added  at  the  end  of  the  section. 

Sec.  6.  [25]  Omissions;  seal;  particular  money.  The  vahdity  and  negotiable 
character  of  an  instrument  are  not  affected  by  the  fact  that:  1.  It  is  not  dated; 
or  2.  Does  not  specify  the  value  given,  or  that  any  value  has  been  given  therefor; 
or  3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place  where  it  is  payable; 
or  4.  Bears  a  seal ;  or  5.  Designates  a  particular  kind  of  current  money  in  which  pay- 
ment is  to  be  made.  But  nothing  in  this  section  shall  alter  or  repeal  any  statute  requi- 
ring in  certain  cases  the  nature  of  the  consideration  to  be  stated  in  the  instrument. 

In  the  Illinois  act  subsection  5  reads  as  follows:  "Is  payable  in  currency  or  current  funds; 
or  designates  a  particular  kind  of  current  money  in  which  payment  is  to  be  made  "  The  last 
sentence  is  omitted. 

Sec.  7.  [26]  When  payable  on  demand.  An  instrument  is  payable  on  demand: 
1.  Where  it  is  expressed  to  be  payable  on  demand,  or  at  sight,  or  on  presentation; 
or  2.  In  which  no  time  for  payment  is  expressed.  Where  an  instrument  is  issued,  ac- 
cepted, or  indorsed  when  overdue,  it  is,  as  regards  the  person  so  issuing,  accepting, 
or  indorsing  it,  payable  on  demand. 

Sec.  8.  [27]  When  payable  to  order.  The  instrument  is  payable  to  order  where 
it  is  drawn  payable  to  the  order  of  a  specified  person  or  to  him  or  his  order.  It  may 
be  drawn  payable  to  the  order  of:  I.  A  payee  who  is  not  maker,  drawer,  or  drawee; 
or  2.  The  drawer  or  maker;  or  3.  Tlie  drawee;  or  4.  Two  or  more  payees  jointly;  or 
5.  One  or  some  of  several  payees ;  or  6.  The  holder  of  an  office  for  the  time  being. 
Wliere  the  instrument  is  payable  to  order  the  payee  must  be  named  or  otherwise 
indicated  therein  with  reasonable  certainty. 

The  Illinois  act  inserts  after  the  words  "for  the  time  being"  the  following:  "7.  An  instriunent 
paj'able  to  the  estate  of  a  deceased  person  shall  be  deemed  payable  to  the  order  of  the  admini- 
strator or  executor  of  his  estate." 

Sec.  9.  [28]  When  payable  to  bearer.  The  instrument  is  payable  to  bearer: 
1 .  WTien  it  is  expressed  to  be  so  payable ;  or  2.  When  it  is  payable  to  a  person  named 
therein  or  bearer ;  or  3.  Wlien  it  is  payable  to  the  order  of  a  fictitious  or  non-existing 
person,  and  such  fact  was  known  to  the  person  making  it  so  payable ;  or  4.  When  the 
name  of  the  payee  does  not  purport  to  be  the  name  of  any  person ;  or  5.  When  the 
only  or  last  indorsement  is  an  indorsement  in  blank. 

In  the  Illinois  act  subsections  3  and  5  read  as  follows:  "3.  WTien  it  is  payable  to  the  order 
of  a  person  known  by  the  drawer  or  maker  to  be  fictitious  or  non-existent,  or  of  a  living  person 
not  intended  to  have  any  interest  in  it."  "5.  When,  although  originally  payable  to  order,  it  is 
indorsed  in  blank  by  the  payee  or  a  subsequent  indorsee." 

Sec.  10.  [29]  Terms  when  sufficient.  The  instrument  need  not  follow  the 
language  of  this  act,  but  any  terms  are  sufficient  which  clearly  indicate  an  intention 
to  conform  to  the  requirements  hereof. 

The  Wisconsin  act  adds:  "Memoranda  upon  the  face  or  back  of  the  instrument,  whether 
signed  or  not,  material  to  the  contract,  if  made  at  the  time  of  delivery,  are  part  of  the  in- 
strument and  parol  evidence  is  admissable  to  show  the  circiunstances  under  which  they  were 
made." 
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Sec.  11.  [30]  Date,  presumption  as  to.  ^Tiere  the  instrument  or  an  acceptance 
or  any  indorsement  thereon  is  dated,  such  date  is  deemed  prima  facie  to  be  the  true 
date  of  the   making,  drawing,  acceptance,   or  indorsement,  as  the  case  may  be. 

Sec.  12.  [31]  Ante-dated  and  post-dated.  The  instrument  is  not  invalid  for  the 
reason  only  that  it  is  ante-dated  or  post-dated,  provided  this  is  not  done  for  an 
illegal  or  fraudulent  purpose.  The  person  to  whom  an  instrument  so  dated  is  de- 
livered  acquires  the  title  thereto  as  of  the  date  of  delivery. 

Sec.  13.  [32]  When  date  may  be  inserted.  WTiere  an  instrument  expressed  to  be 
payable  at  a  fixed  period  after  date  is  issued  undated,  or  where  the  acceptance  of 
an  instrument  payable  at  a  fixed  period  after  sight  is  undated,  any  holder  may  insert 
therein  the  true  date  of  issue  or  acceptance,  and  the  instrument  shall  be  payable 
accordingly.  The  insertion  of  a  wrong  date  does  not  avoid  the  instrument  in  the 
hands  of  a  subsequent  holder  in  due  course;  but  as  to  him,  the  date  so  inserted  is 
to  be  regarded  as  the  true  date. 

Sec.  14.  [33]  Blanks;  when  may  be  filled.  ^Tiere  the  instrument  is  wanting  in 
any  material  particular,  the  person  in  possession  thereof  has  a  prima  facie  authority 
to  complete  it  by  filling  up  the  blanks  therein.  And  a  signature  on  a  blank  paper 
dehvered  by  the  person  making  the  signature  in  order  that  the  paper  may  be  con- 
verted into  a  negotiable  instrument  operates  as  a  prima  facie  authority  to  fiU  it 
up  as  such  for  any  amount.  In  order,  however,  that  any  such  instrument,  when 
completed,  may  be  enforced  against  any  person  who  became  a  party  thereto  prior 
to  its  completion,  it  must  be  filled  up  strictly  in  accordance  with  the  authority 
given  and  within  a  reasonable  time.  But  if  any  such  instrument,  after  completion, 
is  negotiated  to  a  holder  in  due  course,  it  is  vahd  and  effectual  for  all  purposes 
in  his  hands,  and  he  may  enforce  it  as  if  it  had  been  filled  up  strictly  in  accordance 
with  the  authority  given  and  within  a  reasonable  time. 

In  the  Illinois  act  the  last  sentence  reads  as  follows:  "But  if  any  such  instrument,  after 
completion,  is  issued  or  negotiated  to  a  holder  in  due  course  it  is  valid  and  effectual  for  all 
purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had  been  filled  up  strictly  in  accordance 
with  the  authority  given  and  within  a  reasonable  time." 

The  Wisconsin  act  reads  as  follows:  *'WTiere  the  instrument  is  wanting  in  any  material 
particular,  the  person  in  possession  thereof  has  a  prima  facie  authority  to  complete  it  prior  to 
negotiation  by  filling  up  the  blanks  therein.  And  a  signature  on  a  blank  paper  delivered  by  the 
person  making  the  signature  in  order  that  the  paper  may  be  converted  into  a  negotiable 
instrument  operates  as  an  authority  to  fill  it  up  as  such  for  any  amount.  In  order,  however, 
that  any  such  instrument  when  completed  may  bo  enforced  against  any  person  who  became  a 
party  thereto  prior  to  its  completion,  it  must  be  filled  up  strictly  in  accordance  with  the  autho- 
rity given  and  within  a  reasonable  time.  But  if  any  such  instrument,  after  completion,  is  nego- 
tiated to  a  holder  in  due  course,  it  is  valid  and  effectual  for  all  ptirposes  in  his  hands,  and  he 
may  enforce  it  as  if  it  had  been  filled  up  strictly  in  accordance  with  the  authority  given  and 
within  a  reasonable  time." 

Sec.  15.  [34]  Incomplete  instrument  not  delivered.  Where  an  incomplete  in- 
strument has  not  been  delivered  it  will  not,  if  completed  and  negotiated,  without 
authority,  be  a  valid  contract  in  the  hands  of  any  holder,  as  against  any  person 
whose  signature  was  placed  thereon  before  delivery. 

Sec.  16.  [35]  Delivery;  when  effectual;  when  presumed.  Every  contract  on 
a  negotiable  instrument  is  incomplete  and  revocable  until  delivery  of  the  instrument 
for  the  purpose  of  giving  effect  thereto.  As  between  immediate  parties,  and  as 
regards  a  remote  party  other  than  a  holder  in  due  course,  the  dehvery,  in  order 
to  be  effectual,  must  be  made  either  by  or  under  the  authority  of  the  party  making, 
drawing,  accepting,  or  indorsing,  as  the  case  may  be;  and  in  such  case  the  dehvery 
may  be  shown  to  have  been  conditional,  or  for  a  special  piu-pose  only,  and  not  for 
the  purpose  of  transferring  the  property  in  the  instrument.  But  where  the  instru- 
ment is  in  the  hands  of  a  holder  in  due  course,  a  valid  dehvery  thereof  by  all  parties 
prior  to  him  so  as  to  make  them  liable  to  him  is  conclusively  presumed.  And  where 
the  instrument  is  no  longer  in  the  possession  of  a  party  whose  signature  appears 
thereon,  a  valid  and  intentional  dehvery  by  him  is  presumed  until  the  contrary 
is  proved. 

The  Kansas  act  omits  the  sentence  reading:  "But  where  the  instrument  is  in  the  hands 
of  a  holder  in  due  course,  a  valid  delivery  thereof  by  all  parties  prior  to  him  so  as  to  make  them 
liable  to  him  is  conclusively  presumed." 

The  North  Carolina  act  reads  as  follows:  "Every  contract  on  a  negotiable  instrument  is 
incomplete  and  revocable  until  delivery  of  the  instrument  for  the  purpose  of  giving  effect  thereto. 
As  between  immediate  parties,  and  as  regards  a  remote  party  other  than  a  holder  in  due  course 
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the  delivery,  in  order  to  be  effectual,  must  be  made  either  by  or  under  the  authority  of  the  party 
making,  drawing,  or  indorsing,  as  the  case  may  bo;  and  in  such  case  the  delivery  may  bo  shown 
to  have  been  conditional,  or  for  a  special  purpose  only,  and  not  for  the  purpose  of  transferring 
the  property  in  the  instrument.  But  where  the  instrument  is  in  the  hands  of  a  holder  in  due 
course,  a  valid  delivery  thereof  by  all  parties  prior  to  liim  so  as  to  make  them  liable  to  him  is 
conclusively  presumed.  And  where  the  instrument  is  no  longer  in  the  possession  of  a  party 
whose  signature  appears  thereon,  a  valid  and  intentional  delivery  by  him  is  presumed  vmtil 
the  contrary  is  proved." 

Sec.  17.  [36]  Construction  where  instrument  is  ambiguous.  Where  the  language 
of  the  instrument  is  ambiguous,  or  tliere  are  omissions  tlierein,  tlie  following  rules 
of  construction  apply:  1.  VVliere  the  sum  payable  is  expressed  in  words  and  also 
in  figures  and  there  is  a  discrepancy  between  the  two,  the  sum  denoted  by  the 
words  is  the  sum  payable;  but  if  the  words  are  ambiguous  or  uncertain,  references 
may  be  had  to  the  figures  to  fix  the  amount;  2.  Where  the  instrument  provides 
for  the  payment  of  interest,  without  specifying  the  date  from  which  interest  is  to 
run,  the  interest  runs  from  the  date  of  the  instrument,  and  if  the  instrument  is 
undated,  from  the  issue  thereof;  3.  Where  the  instrument  is  not  dated,  it  will 
be  considered  to  be  dated  as  of  the  time  it  was  issued ;  4.  Where  there  is  a  con- 
fhct  between  the  written  and  printed  provisions  of  the  instrument,  the  written 
provisions  prevail;  5.  Where  the  instrument  is  so  ambiguous  that  there  is  doubt 
whether  it  is  a  bill  or  note,  the  holder  may  treat  it  as  either  at  his  election;  6.  Wliero 
a  signature  is  so  placed  upon  the  instrument  that  it  is  not  clear  in  what  capacity 
the  person  making  the  same  intended  to  sign,  he  is  to  be  deemed  an  indorser; 
7.  Where  an  instrument  containing  the  words  "I  promise  to  pay"  is  signed 
by  two  or  more  persons,  they  are  deemed  to  be  jointly  and  severally  liable 
thereon. 

In  the  North  Carolina  act  subsection  2  is  omitted. 

The  Wisconsin  act  adds  a  new  subsection  reading:  "8.  Where  several  writings  are  executed 
at  or  about  the  same  time,  as  parts  of  the  same  transactions,  intended  to  accomplish  the  same 
object,  they  may  be  construed  as  one  and  the  same  instrument  as  to  all  parties  having  notice 
thereof." 

Sec.  18.  [37]  Liability  of  person  signing  in  trade  or  assumed  name.  No  person  is 
liable  on  the  instrument  whose  signature  does  not  appear  thereon,  except  as  herein 
otherwise  expressly  provided.  But  one  who  signs  in  a  trade  or  assumed  name 
will  be  liable  to  the  same  extent  as  if  he  had  signed  in  his  own  name. 

Sec.  19.  [38]  Signature  by  agent;  authority;  how  shown.  The  signature  of  any 
party  may  be  made  by  a  duly  authorized  agent.  No  particular  form  of  appoint- 
ment is  necessary  for  this  purpose;  and  the  authority  of  the  agent  may  be  esta- 
blished as  in  other  cases  of  agency. 

The  Kentucky  act  reads  as  follows:  "The  signature  of  any  party  may  be  made  by  an  agent 
duly  authorized  in  writing.  No  particular  form  of  appointment  is  necessary  for  this  purpose; 
and  the  authority  of  the  agent  may  be  established  as  in  other  cases  of  agency." 

Sec.  20.  [39]  Liability  of  person  signing  as  agent,  etc.  Where  the  instrument  con- 
tains or  a  person  adds  to  his  signature  words  indicating  that  he  signs  for  or  on  be- 
half of  a  principal,  or  in  a  representative  capacity,  he  is  not  liable  on  the  instrument 
if  he  was  duly  authorized;  but  the  mere  addition  of  words  describing  him  as  an 
agent,  or  as  filling  a  representative  character,  without  disclosing  his  principal, 
does  not  exempt  him  from  personal  liabilty. 

The  Virginia  act  reads  as  follows:  "Where  the  instrument  contains  or  a  person  adds  to 
his  signature  words  indicating  that  he  signs  for  or  on  behalf  of  a  principal,  or  in  a  representative 
capacity ,  without  disclosing  his  principal ,  he  is  not  liable  on  the  instrument  if  he  was  duly 
authorized ;  but  the  mere  addition  of  words  describing  him  as  an  agent  or  as  filling  a  represen- 
tative character,  without  disclosing  his  principal,  does  not  exempt  him  from  personal  liabilty." 

Sec.  21,  [40]  Signature  by  procuration;  effect  of.  A  signature  by  "procuration" 
operates  as  notice  that  the  agent  has  but  a  limited  authority  to  sign,  and  the  principal 
is  bound  only  in  case  the  agent  in  so  signing  acted  within  the  actual  limits  of  his 
authority. 

Sec.  22.  [41]  Effect  of  indorsement  by  infant  or  corporation.  The  indorsement  or 
assignment  of  the  mstrument  by  a  corporation  or  by  an  infant  passes  the  property 
therein,  notwithstanding  that  from  want  of  capacity  the  corporation  or  infant  may 
incur  no  liability  thereon. 

Sec.  23.  [42]  Forged  signature;  effect  of.  Where  a  signature  is  forged  or  made 
without  authority  of  the  person  whose  signature  it  purports  to  be,  it  is  wholly  in- 
operative, and  no  right  to  retain  the  instrument,  or  to  give  a  discharge  therefor,  or 
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to  enforce  payment  thereof  against  any  party  thereto,  can  be  acquired  through  or 
under  such  signature,  unless  the  party  against  whom  it  is  sought  to  enforce  such 
right  is  precluded  from  setting  up  the  forgery  or  want  of  authority. 

The  Illinois  act  reads  as  follows:  "Where  a  signature  is  forged  or  made  without  authority 
it  is  wholly  inoperative,  and  no  right  to  retain  the  instrument  or  to  give  a  discharge  thereof, 
or  to  enforce  payment  thereof  against  any  party  thereto,  can  be  acquired  through  or  under  such 
signature,  unless  the  party  against  whom  it  is  sought  to  enforce  such  right  is  precluded  from 
setting  up  the  forgery  or  want  of  authority." 

Article  II.    Consideration. 

Sec  24.  [50]  Presumption  of  consideration.  Every  negotiable  instrument  is 
deemed  prima  facie  to  have  been  issued  for  a  valuable  consideration ;  and  every 
person  whose  signature  appears  thereon  to  have  become  a  party  thereto  for  value. 

Sec.  25.  [51]  Consideration,  what  constitutes.  Value  is  any  consideration  suffi- 
cient to  support  a  simple  contract.  An  antecedent  or  pre-existing  debt  constitutes 
value;  and  is  deemed  such  whether  the  instrument  is  payable  on  demand  or  at 
a  future  time. 

The  Wisconsin  act  reads  as  follows:  "Value  is  any  consideration  sufficient  to  support  a 
simple  contract.  An  antecedent  or  pre-existing  debt,  discharged,  extinguished  or  extended, 
constitutes  value;  and  is  deemed  such  whether  the  instrument  is  payable  on  demand  or  at  a 
future  time.  But  the  indorsement  or  delivery  of  negotiable  paper  as  collateral  security  for  a 
pre-existing  debt,  without  other  consideration,  and  not  in  pursuance  of  an  agreement  at  the 
time  of  delivery,  by  the  maker,  does  not  constitute  value." 

Sec.  26.  [52]  What  constitutes  holder  for  value.  Where  value  has  at  any  time 
been  given  for  the  instrument,  the  holder  is  deemed  a  holder  for  value  in  respect  to 
all  parties  who  became  such  prior  to  that  time. 

Sec.  27.  [53]  When  lien  on  instrument  constitutes  holder  for  value.  WTiere  the 
holder  has  a  hen  on  the  instrument,  arising  either  from  contract  or  by  implication 
of  law,  he  is  deemed  a  holder  for  value  to  the  extent  of  his  lien. 

Sec.  28.  [54]  Effect  of  want  of  consideration.  Absence  or  failure  of  consideration 
is  matter  of  defense  as  against  any  person  not  a  holder  in  due  course:  and  partial 
failure  of  consideration  is  a  defense  pro  tanto,  whether  the  failure  is  an  ascertained 
and  liquidated  amount  or  otherwise. 

Sec.  29.  [55]  Liability  of  accommodation  party.  An  accommodation  party  is  one 
who  has  signed  the  instrument  as  maker,  drawer,  acceptor,  or  indorser,  without 
receiving  value  therefor,  and  for  the  purpose  of  lending  his  name  to  some  other 
person.  Such  a  person  is  liable  on  the  instrument  to  a  holder  for  value,  notwithstan- 
ding such  holder  at  the  time  of  taking  the  instrument  knew  him  to  be  only  an  accom- 
modation party. 

The  Illinois  act  reads  as  follows:  "An  accommodation  party  is  one  who  has  signed  the  in- 
strument as  maker,  drawer,  acceptor,  or  indorser,  for  the  purpose  of  lending  his  name  to  some 
other  person.  Such  a  person  is  liable  on  the  instrument  to  a  holder  for  value,  notwithstanding 
such  holder  at  the  time  of  taking  the  instrument  knew  him  to  be  only  an  accommodation  party 
and  in  case  a  transfer  after  maturity  was  intended  be  the  accommodating  party  notwithstanding 
such  holder  acquired  title  after  maturity." 

Article  III.    Negotiation. 

Sec.  30.  [60]  What  constitutes  negotiation.  An  instrument  is  negotiated  when  it 
is  transferred  from  one  person  to  another  in  such  manner  as  to  constitute  the  trans- 
feree the  holder  thereof.  If  payable  to  bearer  it  is  negotiated  by  deUvery;  if  payable 
to  order  it  is  negotiated  by  the  indorsement  of  the  holder  completed  by  delivery. 

S:c.  31.  [61]  Indorsement;  how  made.  The  indorsement  must  be  written  on  the 
instrumexit  itself  or  upon  a  paper  attached  thereto.  The  signature  of  the  indorser, 
without  additional  words,  is  a  sufficient  indorsement. 

The  Illinois  act  reads  as  follows:  "The  indorsement  must  be  wTitten  on  the  instrument 
itself  or  upon  a  paper  attached  thereto.  The  signature  of  the  indorser,  without  additional  words, 
is  a  sufficient  indorsement,  and  the  addition  of  words  of  assignment  or  of  guaranty  shall  not 
negative  the  additional  effect  of  the  signature  as  an  indorsement  unless  otherwise  expressly 
stated." 

Sec.  32.  [62]  Indorsement  must  be  of  entire  instrument.  The  indorsement  must 
be  an  indorsement  of  the  entire  instrument.  An  indorsement,  which  purports  to  trans- 
fer to  the  indorsee  a  part  only  of  the  amount  paj^able,  or  which  purports  to  transfer 
the  instrument  to  two  or  more  Indorsees  severally,  does  not  operate  as  a  negotiation 
of  the  instrument.  But  where  the  instrument  has  been  paid  in  part,  it  may  be 
indorsed  as  to  the  residue. 
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Sec.  33.  [63]  Kinds  of  indorsement.  An  indorsement  may  be  either  special  or  in 
blank;  and  it  may  also  be  either  restrictive  or  quahfied,  or  conditional. 

Sec.  34.  [64]  Special  indorsement ;  indorsement  in  blank.  A  special  indorsement 
specifies  the  person  to  whom,  or  to  wliose  order  the  instrument  is  to  be  payable; 
and  the  indorsement  of  such  indorsee  is  necessary  to  the  further  negotiation  of  the 
instrument.  An  indorsement  in  blank  specifies  no  indorsee,  and  an  instrument  so 
indorsed  is  payable  to  bearer,  and  may  be  negotiated  by  delivery. 

Sec.  35.  [65]  Blank  indorsement ;  how  changed  to  special  indorsement.  The  holder 
may  convert  a  blank  indorsement  into  a  special  indorsement  by  writing  over  the 
signature  of  the  indorser  in  blank  any  contract  consistent  with  the  character  of  the 
indorsement. 

Sec.  36.  [66]  When  indorsement  restrictive.  An  indorsement  is  restrictive,  which 
either:  1.  Proliibits  the  further  negotiation  of  the  instrument;  or  2.  Constitutes 
the  indorsee  the  agent  of  the  indorser;  or  3.  Vests  the  title  in  the  indorsee  in  trust 
for  or  to  the  use  of  some  other  person.  But  the  mere  absence  of  words  implying 
power  to  negotiate  does  not  make  an  indorsement  restrictive. 

Sec.  37.  [67]  Effect  of  restrictive  indorsement ;  rights  of  indorsee.  A  restrictive 
indorsement  confers  upon  the  indorsee  the  right:  1.  To  receive  payment  of  the 
instrument;  2.  To  bring  any  action  thereon  that  the  indorser  could  bring;  3.  To 
transfer  his  rights  as  such  indorsee,  where  the  form  of  the  indorsement  authorizes 
him  to  do  so.  But  all  subsequent  indorsees  acquire  only  the  title  of  the  first 
indorsee  under  the  restrictive  indorsement. 

The  Illinois  act  reads  as  follows:  "A  restrictive  indorsement  confers  upon  tho  indorsee 
the  right:  1.  To  receive  payment  of  the  instrument.  2.  To  bring  any  action  thereon  that  the 
indorser  could  bring  or  except  in  the  case  of  a  restrictive  indorsement  specified  in  section  36, 
subsection  2,  any  action  against  the  indorser  or  any  prior  party  that  a  special  indorsee  would 
be  entitled  to  bring.  3.  To  transfer  the  instrument  where  the  form  of  the  indorsement  authorizes 
him  to  do  so.  But  all  subsequent  indorsees  acquire  only  the  title  of  the  first  indorsee  under  the 
restrictive  indorsement  specified  in  section  36,  subsection  1,  and  as  against  the  principal  or 
cestui  que  trust  only  the  title  of  the  first  indorsee  under  the  restrictive  indorsements  specified 
in  section   36,  subsections  2  and   3  respectively." 

Sec.  38.  [68]  Qualified  indorsement.  A  qualified  indorsement  constitutes  the  in- 
dorser a  mere  assignor  of  the  title  to  the  instrument.  It  may  be  made  by  adding 
to  the  indorser's  signature  the  words  "without  recourse"  or  any  words  of  similar 
import.  Such  an  indorsement  does  not  impair  the  negotiable  character  of  the  in- 
strument. 

Sec.  39.  [69]  Conditional  indorsement.  Where  an  indorsement  is  conditional, 
a  party  required  to  pay  the  instrument  may  disregard  the  condition  and  make 
payment  to  the  indorsee  or  his  transferee,  whether  the  condition  has  been  fulfilled 
or  not.  But  any  person  to  whom  an  instrument  so  indorsed  is  negotiated  will 
hold  the  same,  or  the  proceeds  thereof,  subject  to  the  rights  of  the  person  in- 
dorsing conditionally. 

Sec.  40.  [70]  Indorsement  of  instrument  payable  to  bearer.  Where  an  iastru- 
ment,  payable  to  bearer,  is  indorsed  specially,  it  may  nevertheless  be  further  nego- 
tiated by  delivery ;  but  the  person  indorsing  specially  is  hable  as  indorser  to  only 
such  holders  as  make  title  through  his  indorsement. 

The  Illinois  act  reads  as  follows:  "Where  an  instrimient  originally  payable  to  or  indorsed 
specifically  to  bearer  is  subsequently  indorsed  specially  it  may  nevertheless  be  further  nego- 
tiated by  delivery;  but  the  person  indorsing  specially  is  liable  as  indorser  to  only  such  holders 
as  make  title  througli  his  indorsement." 

Sec.  41.  [71]  Indorsement  where  payable  to  two  or  more  persons.  Where  an  in- 
strument is  payable  to  the  order  of  two  or  more  payees  or  indorsees  who  are  not 
partners,  all  must  indorse,  unless  the  one  indorsing  has  authority  to  indorse  for 
the  others. 

The  Wisconsin  act  reads  as  follows:  "Where  an  instrument  is  payable  to  the  order  of  two 
or  more  payees  or  joint  indorsees  who  are  not  partners,  all  must  indorse,  unless  the  one  indor- 
sing has  authority  to  indorse  for  the  others." 

Sec.  42.  [72]  Effect  of  instrument  drawn  or  indorsed  to  a  person  as  cashier.  Where 
an  instrument  is  drawn  or  indorsed  to  a  person  as  "cashier"  or  other  fiscal  officer  of 
a  bank  or  corporation,  it  is  deemed  prima  facie  to  be  payable  to  the  bank  or  cor- 
poration of  which  he  is  such  officer;  and  may  be  negotiated  by  either  the  indorse- 
ment of  the  bank  or  corporation,  or  the  indorsement  of  the  officer. 
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Sec.  43,  [73]  Indorsement  where  name  is  misspelled,  et  cetera.  Where  the 
name  of  a  payee  or  indorsee  is  wrongly  designated  or  misspelled,  he  may  in- 
dorse the  instrument  as  therein  described,  adding,  if  he  think  fit,  his  proper 
signature. 

Sec.  44.  [74]  Indorsement  in  representative  capacity.  Where  any  person  is  under 
obligation  to  indorse  in  a  representative  capacity,  he  may  indorse  in  such  terms 
as  to  negative  personal  liability. 

Sec. 45.  [75]  Time  of  indorsement;  presumption.  Except  where  an  indorsement 
bears  date  after  the  maturity  of  the  instrument,  every  negotiation  is  deemed  prima 
facie  to  have  been  effected  before  the  instrument  was  overdue. 

Sec.  46.  [76]  Place  of  indorsement;  presumption.  Except  where  the  contrary 
appears  every  indorsement  is  presumed  prima  facie  to  have  been  made  at  the 
place  where  the  instrument  is  dated. 

Sec.  47.  [77]  Continuation  of  negotiable  character.  An  instrument  negotiable 
in  its  origin  continues  to  be  negotiable  until  it  has  been  restrictively  indorsed  or  dis- 
charged by  payment  or  otherwise. 

Sec.  48.  [78]  Striking  out  indorsement.  The  holder  may  at  any  time  strike  out 
any  indorsement  which  is  not  necessary  to  his  title.  The  indorser  whose  indorsement 
is  struck  out,  and  aU  indorsers  subsequent  to  him,  are  thereby  reheved  from  habihty 
on  the  instrument. 

Sec.  49.  [79]  Transfer  without  indorsement;  effect  of.  Where  the  holder  of  an  in- 
strument payable  to  his  order  transfers  it  for  value  without  indorsing  it,  the  transfer 
vests  in  the  transferee  such  title  as  the  transferrer  had  therein,  and  the  transferee 
acquires,  in  addition,  the  right  to  have  the  indorsement  of  the  transferrer.  But 
for  the  purpose  of  determining  whether  the  transferee  is  a  holder  in  due  course, 
the  negotiation  takes  effect  as  of  the  time  when  the  indorsement  is  actually  made. 

The  Colorado  act  adds  at  the  end  of  the  first  sentence:  "if  omitted  by  mistake,  accident, 
or  fraud." 

The  Illinois  and  Missouri  acts  read  as  follows:  "Where  the  holder  of  an  instrument  payable 
to  his  order  transfers  it  for  value  without  indorsing  it,  the  transfer  vests  in  the  transferee  such 
title  as  the  transferor  had  therein,  and  the  transferee  acquires,  in  addition,  the  right  to  enforce 
the  instrument  against  one  who  signed  for  the  accommodation  of  his  transferor,  and  the  right 
to  have  the  indorsement  of  the  transferor,  if  omitted  by  accident  or  mistake.  But  for  the  pur- 
pose of  determining  whether  the  transferee  is  a  holder  in  due  course,  the  negotiation  takes  effect 
as  of  the  time  when  the  indorsement  is  actually  made." 

The  Wisconsin  act  adds:  "When  the  indorsement  was  omitted  by  mistake,  or  there  was 
an  agreement  to  indorse  made  at  the  time  of  the  transfer,  the  indorsement,  when  made,  relates 
back  to  the  time  of  transfer." 

Sec.  50.  [80]  When  prior  party  may  negotiate  instrument.  Where  an  instrument 
is  negotiated  back  to  a  prior  party,  such  party  may,  subject  to  the  provisions  of  this 
act,  reissue  and  further  negotiate  the  same.  But  he  is  not  entitled  to  enforce  pay- 
ment thereof  against  any  intervening  party  to  whom  he  was  personally  liable. 

Article  IV.    Rights  of  the  holder. 

Sec.  51.  [90]  Right  of  holder  to  sue ;  payment.  The  holder  of  a  negotiable  in- 
strument may  sue  thereon  in  his  own  name ;  and  payment  to  him  in  due  course 
discharges  the  instrument. 

Sec.  52.  [91]  What  constitutes  a  holder  in  due  course.  A  holder  in  due  course  is 
a  holder  who  has  taken  the  instrument  under  the  following  conditions:  1.  That  it 
is  complete  and  regular  upon  its  face;  2.  That  he  became  the  holder  of  it  before 
it  was  overdue,  and  without  notice  that  it  had  been  previously  dishonored,  if  such 
was  the  fact;  3.  That  he  took  it  in  good  faith  and  for  value;  4.  That  at  the 
time  it  was  negotiated  to  him  he  had  no  notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating  it. 

The  W!sconsin  act  adds:   "5.  That  he  took  it   in   the  usual  course  of  business." 

Sec.  53.  [92]  When  person  not  deemed  holder  in  due  course.  Where  an  instru- 
ment payable  on  demand  is  negotiated  an  unreasonable  length  of  time  after  its 
issue,  the  holder  is  not  deemed  a  holder  in  due  course. 

Sec.  54.  [9S]  Notice  before  full  amount  paid.  WTiere  the  transferee  receives 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the  person  nego- 
tiating the  same  before  he  has  paid  the  full  amount  agreed  to  be  paid  therefor,  he 
will  be  deemed  a  holder  in  due  course  only  to  the  extent  of  the  amount  thereto- 
fore paid  by  him. 


208  COMMERCIAL  PAPERS. 

Sec.  55.  [9i]  When  title  defective.  The  title  of  a  person  who  negotiates  an  instru- 
mentis  defective  within  the  meaning  of  this  act  when  he  obtained  the  instrument,  or 
any  signature  thereto,  by  fraud,  duress,  or  force  and  fear,  or  other  unlawful  means, 
or  for  an  illegal  consideration,  or  when  he  negotiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud. 

The  Wisconsin  act  sidds:  "And  the  title  of  sucli  poiHon  is  absolutely  void  when  such  in- 
strument or  signature  was  so  procnroil  from  a  person  wlio  did  not  know  the  nature  of  the  in- 
strument and  could   not  have  obtained  such  knowledge  by  the  use  of  ordinary  care." 

Sec.  56.  [95]  What  constitutes  notice  of  defect.  To  constitute  notice  of  an  in- 
firmity in  the  instrument  or  defect  in  the  title  of  the  person  negotiating  the  same, 
the  person  to  whom  it  is  negotiated  must  have  had  actual  knowledge  of  the  infirmity 
or  defect,  or  knowledge  of  such  facts  that  his  action  in  taking  the  instrument  amount- 
ed to  bad  faith. 

S(  c.  57.  [96]  Rights  of  holder  in  due  course.  A  holder  in  due  course  holds  the 
instrument  free  from  any  defect  of  title  of  prior  parties  and  free  from  defenses  avail- 
able to  prior  parties  among  themselves,  and  may  enforce  payment  of  the  instrument 
for  the  full  amount  thereof  against  all  parties  liable  thereon. 

The  Illinois  act  reads  as  follows:  ".\  holder  in  duo  course  holds  the  instrument  free  from 
any  defect  of  title  or  prior  parties,  and  free  from  defenses  available  to  prior  parties  among  them- 
selves except  the  defect  and  defense  specified  in  section  10  of  act  entitled  "An  act  to  revise  the 
law  in  relation  to  promissory  notes,  bonds,  due  bills,  and  other  instruments  in  writing,"  appro- 
ved March  18,  1874,  in  force  July  I,  1874,  and  except  the  defect  and  defense  specified  in  sections 
131  aud  130  of  an  act  to  revise  the  law  in  relation  to  criminal  jurisprudence,  approved  March  27, 
1874,  in  force  July  1,  1874,  known  as  sections  131  and  13(i  of  chapter  38  of  the  Revised  Statutes 
of  Illinois,  and  may  enforce  payment  of  the  instrument  for  the  full  amoiuit  thereof  against  all 
parties  liable  thereon." 

The  Wisconsin  act  adds:  "Except  as  provided  in  sections  1944  and  1945  of  these  statutes, 
relating  to  insurance  premiums,  and  also  in  cases  whore  the  title  of  the  person  negotiating  such 
instrument   is  void    under  the   provision   of  Hection    UiVO  —  2.'>')  of  this  act." 

Sec.  58.  [97]  When  subject  to  original  defenses.  In  the  hands  of  any  holder 
other  than  a  holder  in  due  course,  a  negotiable  instrument  is  subject  to  the  same 
defenses  as  if  it  were  non-negotiable.  But  a  holder  who  derives  his  title  through  a 
holder  in  due  course,  and  who  is  not  himself  a  party  to  any  fraud  or  illegality  affect- 
ing the  instrument,  has  all  the  rights  of  such  former  holder  in  respect  of  all  parties 
prior  to  the  latter. 

The  Illinois  and  Wisconsin  acts  read  as  follows:  "In  the  hands  of  any  holder  other  than 
a  holder  in  due  course,  a  negotiable  instrument  is  subject  to  the  same  defenses  as  if  it  were  non- 
negotiable.  But  the  holder  who  derives  his  title  through  a  holder  in  due  course,  and  who  is  not 
himself  a  party  to  any  fraud,  or  duress,  or  illegallity  affecting  the  instrument,  has  all  the  rights 
of  such  former  holder  in  respect  to  all  parties  prior  to  such  holder." 

Sec.  59.  [98]  Who  deemed  holder  in  due  course.  Every  holder  is  deemed  prima 
facie  to  be  a  holder  in  due  course ;  but  when  it  is  shown  that  the  title  of  any  person 
who  heis  negotiated  the  instrument  was  defective,  the  burden  is  on  the  holder  to  prove 
that  he  or  some  person  under  whom  he  claims  acquired  the  title  as  a  holder  in  due 
course.  But  the  last- mentioned  rule  does  not  apply  in  favor  of  a  party  who  became 
bound  on  the  instrument  prior  to  the  acquisition  of  such  defective  title. 

Article  V.    Liabilities  of  parties. 

Sec.  60.  [110]  Liability  of  maker.  The  maker  of  a  negotiable  instrument  by 
making  it  engages  that  he  will  pay  it  according  to  its  tenor;  and  admits  the  exi- 
stence of  the  payee  and  his  then  capacity  to  indorse. 

Sec.  61.  [Ill]  Liability  of  drawer.  The  drawer  by  drawing  the  instrument 
admits  the  existence  of  the  payee  and  his  then  capacity  to  indorse;  and  engages 
that  on  due  presentment  the  instrument  will  be  accepted  or  paid,  or  both,  according 
to  its  tenor,  and  that  if  it  be  dishonored  and  the  necessary  procedings  on  dishonor 
be  duly  taken,  he  will  pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent 
indorser  who  may  be  compelled  to  pay  it.  But  the  drawer  may  insert  in  the  in- 
strument an  express  stipulation  negativing  or  hmiting  his  own  hability  to  the 
holder. 

The  District  of  Columbia,  New  York,  and  North  Dakota  acts  substitute  the  words  "accepted 
and  paid"  for  "accepted  or  paid". 

The  Colorado  and  Illinois  acts  omit  the  word  "subsequent"  before  "indorser." 

1)  Sec.  55  of  the  uniform  law. 
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Sec.  62.  [112]  Liability  of  acceptor.  The  acceptor  by  accepting  the  instrument 
engages  that  he  will  pay  it  according  to  the  tenor  of  his  acceptance ;  and  admits : 

1.  The  existence  of  the  drawer,  the  genuineness  of  his  signature,  and  his  capacity 
and  authority  to  draw  the  instrument;  and  2.  The  existence  of  the  payee  and  his 
then  capacity  to  indorse. 

In  the  Missouri  act  subsection  2  reads  as  follows:  "The  existence  of  the  payee  and  his 
capacity  to   indorse." 

Sec.  63.  [113]  When  person  deemed  indorser.  A  person  placing  his  signature 
upon  an  instrument  otherwise  than  as  maker,  drawer,  or  acceptor  is  deemed  to 
be  an  indorser,  unless  he  clearly  indicates  by  appropriate  words  his  intention  to  be 
bound  in  some  other  capacity. 

Sec.  64.  [114]  Liability  of  irregular  indorser.  Where  a  person,  not  otherwise  a  party 
to  an  instrument,  places  thereon  his  signature  in  blank  before  delivery,  he  is  liable 
as  indorser  in  accordance  with  the  following  rules:  1.  If  the  instrument  is  paya,ble 
to  the  order  of  a  third  person,  he  is  liable  to  the  payee  and  to  all  subsequent  parties; 

2.  If  the  instrument  is  payable  to  the  order  of  the  maker  or  drawer,  or  is  payable 
to  bearer,  he  is  liable  to  all  parties  subsequent  to  the  maker  or  drawer;  3.  If 
he  signs  for  the  accommodation  of  the  payee  he  is  Uable  to  all  parties  subsequent 
to  the  payee. 

The  Illinois  act  reads  as  follows:  "Where  a  person,  not  otherwise  a  party  to  an  instrument 
places  thereon  his  signature  in  blank  before  delivery,  he  is  liable  as  indorser  in  accordance  with 
the  following  rules:  1.  If  the  instrument  is  a  note  or  a  bill,  payable  to  the  order  of  a  third  person 
or  an  accepted  bill,  payable  to  the  order  of  the  drawer,  he  is  liable  to  the  payee  and  to  all  sub- 
sequent parties.  2.  If  the  instrument  is  a  note  or  unaccepted  bill  paj'able  to  the  order  of  the 
maker  or  drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties  subsequent  to  the  maker  or 
drawer.  3.  If  lie  signs  for  the  accommodation  of  the  payee,  he  is  liable  to  all  parties  subsequent 
to  the  payee." 

Sec.  65.  [115]  Warranty  where  negotiation  by  delivery,  et  cetera.  Every  person 
negotiating  an  instrument  by  delivery  or  by  a  qualified  indorsement,  warrants : 

1.  That  the  instrument  is  genuine  and  in  all  respects  what  it  purports  to  be;  2.  That 
he  has  a  good  title  to  it;  3.  That  all  prior  parties  had  capacity  to  contract;  4.  That 
he  has  no  knowledge  of  any  fact  which  would  impair  the  validity  of  the  instrument 
or  render  it  valueless.  But  when  the  negotiation  is  by  dehvery  only,  the  warranty 
extends  in  favor  of  no  holder  other  than  the  immediate  transferee.  The  provisions 
of  subdivision  three  of  this  section  do  not  apply  to  persons  negotiating  pubhc  or 
corporation  securities,  other  than  bills  and  notes. 

Sec.  66.  [116]  Liability  of  general  indorser.  Every  indorser  who  indorses  without 
qualification,  warrants  to  all  subsequent  holders  in  due  course:  1.  The  matter  and 
things  mentioned  in  subdivisions  one,  two,  and  three  of  the  next  preceding  section ; 
and  2.  That  the  instrument  is  at  the  time  of  his  indorsement  valid  and  subsisting. 
And,  in  addition,  he  engages  that  on  due  presentment,  it  shall  be  accepted  or  paid, 
or  both,  as  the  case  may  be,  according  to  its  tenor,  and  that  if  it  be  dishonored,  and 
the  necessary  proceedings  on  dishonor  be  duly  taken,  he  will  pay  the  amount  thereof 
to  the  holder,  or  to  any  subsequent  indorser  who  may  be  compelled  to  pay  it. 

The  Illinois  act  reads  as  follows:  "Every  indorser  not  an  accomodating  party  who  indorses 
without  qualification,  warrants  to  all  subsequent  holders  in  due  coiu-se:  1.  Tlie  matters  and 
things  mentioned  in  subdivision  one,  two,  three  and  four  of  the  next  preceding  section;  and 

2.  That  the  instrument  is  at  the  time  of  his  indorsement  valid  and  subsisting.  And,  in  addition, 
every  indorser  engages  that  on  due  presentment,  it  shall  be  accepted  or  paid,  or  both,  as  the 
case  may  be,  according  to  its  tenor,  and  that  if  it  be  dishonored  and  the  necessary  proceedings 
on  dishonor  be  duly  taken,  he  will  pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent 
indorser  who  may  be  compelled  to  pay  it." 

Sec.  67.  [117]  Liability  of  indorser  where  paper  negotiable  by  delivery.  Where  a 
person  places  his  indorsement  on  an  instrument  negotiable  by  dehvery  he  incurs 
all  the  liabihties  of  an  indorser. 

Sec.  68.  [118]  Order  in  which  indorsers  are  liable.  As  respects  one  another,  in- 
dorsers  are  liable  prima  facie  in  the  order  in  which  they  indorse;  but  evidence  is  ad- 
missible to  show  that  as  between  or  among  themselves  they  have  agreed  other- 
wise. Joint  payees  or  joint  indorsees  who  indorse  are  deemed  to  indorse  jointly 
and  severally. 

Sec.  69.  [119]  Liability  of  agent  or  broker.  Where  a  broker  or  other  agent 
negotiates  an  instrument  without  indorsement,  he  incurs  all  the  liabihties  prescribed 
by  section  sixty-five  of  this  act,  unless  he  discloses  the  name  of  his  principal,  and 
the  fact  that  he  is  acting  only  as  agent. 

B  14 
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The  Illinois  Act  adda  a  new  section:  "69a.  Whenever  any  bill  of  exchange  drawn  or  in- 
dorsed within  this  state  and  payable  without  this  state  is  duly  protested  for  non-acceptance 
or  non-payment,  the  drawer  or  indorser  thereof,  due  notice  being  given  of  such  non-acceptance 
or  non-payment,  shall  pay  such  bill  at  the  current  rat«  of  exchange  and  with  legal  interest  from 
the  time  such  bill  ought  to  have  been  paid  until  paid,  together  with  the  costs  and  charges  of 
protest,  and  on  bills  payable  in  the  United  States  in  case  suit  has  to  bo  brought  thereon  and  on 
bills  payable  without  the  United  States  with  or  without  suit  five  per  cent,  damages  in  addition." 

Article  VI.    Presentment  for  payment. 

Sec.  70.  [130J  Effect  of  want  of  demand  on  principal  debtor.  Presentment  for 
payment  is  not  necessary  in  order  to  charge  tlie  person  primarily  liable  on  the 
instrument;  but  if  the  instrument  is,  by  its  terms,  payable  at  a  special  place, 
and  ho  is  able  and  willing  to  pay  it  there  at  maturity  such  ability  and  willingness 
are  equivalent  to  a  tender  of  payment  upon  his  part.  But  except  as  herein  other- 
wise provided,  presentment  for  payment  is  necessary  in  order  to  charge  the  drawer 
and  indorsers. 

The  Illinois  act  reads  as  follows:  "Presentment  for  payment  is  not  necessary  in  order  to 
charge  the  person  primarily  liable  on  the  instrument,  except  in  case  of  bank  not«s,  but  if  the 
instrument  is,  by  its  terms,  payable  at  a  special  place  and  he  is  able  and  willing  to  pay  it  there 
at  maturity,  such  ability  and  willingness  are  equivalent  to  a  tender  of  payment  upon  his  part. 
But  except  as  herein  otherwise  provided,  presentment  for  payment  is  necessary  in  order  to 
charge  the  drawer  and  indorsers." 

The  Kansas.  New  York,  and  Ohio  acts  read  as  follows:  "Presentment  for  pajTnent  is  not 
necessary  in  order  to  charge  the  person  primarily  liable  on  the  instrument;  but  if  the  instrument 
is,  by  its  terms,  payable  at  a  special  place,  and  ho  is  able  and  willing  to  pay  it  there  at  maturity, 
and  has  funds  there  available  for  that  purpose,  such  ability  and  willingness  are  equivalent  to 
a  tender  of  payment  upon  his  part.  But  except  as  herein  otherwise  provided,  presentment  for 
payment  is  necessary  in  order  to  charge  the  drawer  and  indorsers." 

The  Wisconsin  act  reads  as  follows:  "Presentment  for  payment  is  not  necessary  in  order 
to  charge  the  person  primarily  liable  on  the  instrument.  But  except  ivs  herein  otherwise 
provided,  presentment,  for  payment  is  necessary  in  order  to  charge  the  drawer  and  in- 
dorsers." 

Sec.  71.  [131]  Presentment  where  instrument  is  not  payable  on  demand.  Wliere 
the  instrument  is  not  payable  on  demand,  presentment  must  be  made  on  the  day 
it  falls  due.  \Miere  it  is  payable  on  demand,  presentment  must  be  made  within  a 
reasonable  time  after  its  issue,  except  that  in  case  of  a  bill  of  exchange,  presentment 
for  payment  will  be  sufficient  if  made  within  a  reasonable  time  after  the  last  negotia- 
tion thereof. 

The  Nebraska  act  omits  the  words  "except  that"   to   "negotiation   thereof." 

Sec.  72.  [1321  What  constitutes  a  sufficient  presentment.  Presentment  for  pay- 
ment to  be  sufficient,  must  be  made:  1.  By  the  holder,  or  by  some  person  authorized 
to  receive  payment  on  his  behalf;  2.  At  a  reasonable  hour  on  a  business  day; 
3.  At  a  proper  place  as  herein  defined;  4.  To  the  person  primarily  liable  on  the 
instrument,  or  if  he  is  absent  or  inaccessible,  to  any  person  found  at  the  place 
where  the  presentment  is  made. 

Sec.  73.  [133]  Place  of  presentment.  Presentment  for  payment  is  made  at  the 
proper  place:  1.  Where  a  place  of  payment  is  specified  in  the  instrument  and  it  is 
there  presented;  2.  Where  no  place  of  payment  is  specified,  but  the  address  of  the 
person  to  make  payment  is  given  in  the  instrument  and  it  is  there  presented; 
3.  \\liere  no  place  of  payment  is  specified  and  no  address  is  given  and  the  instru- 
ment is  presented  at  the  usual  place  of  business  or  residence  of  the  person  to  make 
payment;  4.  In  any  other  case  if  presented  to  the  person  to  make  payment 
wherever  he  can  be  found,  or  if  presented  at  his  last  known  place  of  business  or 
residence. 

Sec.  74.  [134]  Instrument  must  be  exhibited.  The  instrument  must  be  exhibited  to 
the  person  from  whom  payment  is  demanded,  and  when  it  is  paid  must  be  delivered 
up  to  the  party  paying  it. 

Sec.  75.  [135]  Presentment  where  instrument  payable  at  bank.  Where  the  instru- 
ment is  payable  at  a  bank,  presentment  for  payment  must  be  made  during  banking 
hours,  unless  the  person  to  make  payment  has  no  funds  there  to  meet  it  at  any 
time  during  the  day,  in  which  case  presentment  at  any  hour  before  the  bank  is 
closed  on  that  day  is  sufficient. 

The  Nebraska  act  reads  as  follows:  "Where  the  instrument  is  payable  at  a  bank,  present- 
ment for  payment  must  be  made  during  banking  hours." 
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Sec.  76.  [136]  Presentment  where  principal  debtor  is  dead.  Where  the  person  prima- 
rily Uable  on  the  instrument  is  dead,  and  no  place  of  payment  is  specified,  present- 
ment for  payment  must  be  made  to  his  personal  representative,  if  such  there  be, 
and  if  with  the  exercise  of  reasonable  diligence,  he  can  be  found. 

Sec.  77,  [137]  Presentment  to  persons  liable  as  partners.  Where  the  persons  prima- 
rily hable  on  the  instrument  are  hable  as  partners,  and  no  place  of  payment  is  speci- 
fied, presentment  for  payment  may  be  made  to  any  one  of  them,  even  though 
there  has  been  a  dissolution  of  the  firm. 

Sec.  78.  [138]  Presentment  to  joint  debtors.  Where  there  are  several  persons  not 
partners,  primarily  liable  on  the  instrument,  and  no  place  of  payment  is  specified, 
presentment  must  be  made  to  them  all. 

Sec.  79.  [139]  When  presentment  not  required  to  charge  the  drawer.  Presentment 
for  payment  is  not  required  in  order  to  charge  the  drawer  where  he  has  no  right 
to  expect  or  require  that  the  drawee  or  acceptor  will  pay  the  instrument. 

Sec.  80.  [140]  When  presentment  not  required  to  charge  the  indorser.  Presentment 
for  payment  is  not  required  in  order  to  charge  an  indorser  where  the  instrument 
was  made  or  accepted  for  his  accommodation,  and  he  has  no  reason  to  expect  that 
the  instiTiment  will  be  paid  if  presented. 

Sec.  81.  [141]  When  delay  in  making  presentment  is  excused.  Delay  in  making  pre- 
sentment for  payment  is  excused  when  the  delay  is  caused  by  circumstances  beyond 
the  control  of  the  holder  and  not  imputable  to  his  default,  misconduct,  or  negU- 
gence.  WTien  the  cause  of  delay  ceases  to  operate,  presentment  must  be  made  with 
reasonable  diligence. 

Sec.  82.  [142]  When  presentment  may  be  dispensed  with.  Presentment  for  payment 
is  dispensed  with:  1.  \ATiere,  after  the  exercise  of  reasonable  diligence  presentment 
as  required  by  this  act  cannot  be  made ;  2.  Wliere  the  drawee  Ls  a  fictitious  per- 
son; 3.  By  waiver  of  presentment,  express  or  implied. 

Sec.  83.  [143]  When  instrument  dishonored  by  non-payment.  The  instrument  is 
dishonored  by  non-payment  when:  1.  It  is  duly  presented  for  payment  and  payment 
is  refused  or  cannot  be  obtained;  or  2.  Presentment  is  excused  and  the  instrument 
is  overdue  and  unpaid. 

Sec.  84.  [144]  Liability  of  person  secondarily  liable,  when  instrument  dishonored. 
Subject  to  the  provisions  of  this  act,  when  the  instrument  is  dishonored  by  non- 
payment, an  immediate  right  of  recourse  to  all  parties  secondarily  liable  thereon, 
accrues  to  the  holder. 

Sec.  85.  [145]  Time  of  maturity.  Every  negotiable  instrument  is  payable  at 
the  time  fixed  therein  without  grace.  When  the  day  of  maturity  falls  upon  Sunday 
or  a  holiday,  the  instrument  is  payable  on  the  next  succeeding  business  day.  In- 
struments falhng  due  on  Saturday  are  to  be  presented  for  payment  on  the  next 
succeeding  business  day,  except  that  instruments  payable  on  demand  may,  at  the 
option  of  the  holder,  be  presented  for  payment  before  twelve  o'clock  noon  on  Satur- 
day when  that  entire  day  is  not  a  hoUday. 

A  number  of  states  in  which  the  act  is  in  force  still  retain  days  of  grace.  See  table  appended 
to  this  article,  infra  p.    237.     Public  holidays  differ  in  the  several  states. 

Sec.  86.  [146]  Time  how  computed.  Where  the  instrument  is  payable  at  a  fixed 
period  after  date,  after  sight,  or  after  the  happening  of  a  specified  event,  the  time 
of  payment  is  determined  by  excluding  the  day  from  which  the  time  is  to  begin 
to  run,  and  by  including  the  date  of  payment. 

Sec.  87.  [147]  Rule  where  instrument  payable  at  bank.  Where  the  instrument  is 
made  paj'able  at  a  bank  it  is  equivalent  to  an  order  to  the  bank  to  pay  the  same 
for  the  account  of  the  principal  debtor  thereon. 

There  is  no  corresponding  section   in  tlie  Illinois  and  Nebraska  acts. 

Sec.  88.  [148]  What  constitutes  payment  in  due  course.  Payment  is  made  in  due 
course  when  it  is  made  at  or  after  the  maturity  of  the  instrument  to  the  holder 
thereof  in  good  faith  and  without  notice  that  his  title  ls  defective. 

Article  VII.    Notice  of  dishonor. 

Sec.  89.  [160]  To  whom  notice  of  dishonor  must  be  given.  Except  as  herein 
otherwise  provided,  when  a  negotiable  instrument  has  been  dishonored  by  non- 
acceptance  or  non-payment,  notice  of  dishonor  must  be  given  to  the  drawer  and 
to  each  indorser,  and  any  drawer  or  indorser  to  whom  such  notice  is  not  given  is 
discharged. 

14* 
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Sec.  90.  [161]  By  whom  given.  The  notice  may  be  given  by  or  on  behalf  of  the 
holder,  or  by  or  on  behalf  of  any  party  to  the  instrument  who  might  be  compelled 
to  pay  it  to  the  holder,  and  who,  upon  taking  it  up,  would  have  a  right  to  reim- 
bursement from  the  party  to  whom  the  notice  is  given. 

Sec.  91.  [162]  Notice  given  by  agent.  Notice  of  dishonor  may  be  given  by  an 
agent  either  in  his  own  name  or  in  the  name  of  any  party  entitled  to  give  notice, 
whether  that  party  be  his  principal  or  not. 

Sec.  92.  [163]  Effect  of  notice  given  on  behalf  of  holder.  Where  notice  is  given 
by  or  on  behalf  of  the  holder,  it  enures  for  the  benefit  of  all  subsequent  holders 
and  all  prior  parties  who  have  a  right  of  recourse  against  the  party  to  whom  it  is 
given. 

Sec.  93.  [164]  Effect  where  notice  is  given  by  party  entitled  thereto.  Where  notice 
is  given  by  or  on  behalf  of  a  party  entitled  to  give  notice,  it  enures  for  the  benefit 
of  the  holder  and  all  parties  subsequent  to  the  party  to  whom  notice  is  given. 

Sec.  94.  [165]  When  agent  may  give  notice.  Where  the  instrument  has  been  dis- 
honored in  the  hands  of  an  agent,  he  may  either  himself  give  notice  to  the  parties 
liable  thereon,  or  he  may  give  notice  to  his  principal.  If  he  give  notice  to  his  prin- 
cipal, he  must  do  so  within  the  same  time  as  if  he  were  the  holder,  and  the  prin- 
cipal, upon  the  receipt  of  such  notice,  has  himself  the  same  time  for  giving  notice 
as  if  the  agent  had  been  an  independent  holder. 

Sec.  95.  [166]  When  notice  sufficient.  A  written  notice  need  not  be  signed,  and 
an  insufficient  written  notice  may  be  supplemented  and  validated  by  verbal  com- 
munication. A  misdescription  of  the  instrument  does  not  vitiate  the  notice  unless 
the  party  to  whom  the  notice  is  given  is  in  fact  misled  thereby. 

The  Kontucky  act  reads  as  follows:  "A  written  notice  need  be  signed,  and  an  insufficient 
written  notice  may  be  supplemented  and  validated  by  written  communication.  A  misdescrip- 
tion of  the  instrument  does  not  xitiute  the  notice  unless  the  party  to  whom  the  notice  is  given 
is  in   fact  misled  thereby." 

Sec.  96.  [167]  Form  of  notice.  The  notice  may  be  in  writing  or  merely  oral,  and 
may  be  given  in  any  terms  which  sufficiently  identify  the  instrument,  and  indicate 
that  it  has  been  dishonored  by  non-acceptance  or  non-payment.  It  may  in  all 
cases  be  given  by  delivering  it  personally  or  through  the  mails. 

Sec.  97.  [168]  To  whom  notice  may  be  given.  Notice  of  dishonor  may  be  given 
either  to  the  party  himself  or  to  his  agent  in  that  behalf. 

Sec.  98.  [169]  Notice  where  party  is  dead.  Wlien  any  party  is  dead,  and  his  death 
is  known  to  the  party  giving  notice,  the  notice  must  be  given  to  a  personal  represen- 
tative, if  there  be  one,  and  if  with  reasonable  diligence  he  can  be  found.  If  there 
be  no  personal  representative,  notice  may  be  sent  to  the  last  residence  or  last  place 
of  business  of  the  deceased. 

Sec.  99.  [170]  Notice  to  partners.  Wliere  the  parties  to  be  notified  are  partners, 
notice  to  any  one  partner  is  notice  to  the  firm,  even  though  there  has  been  a  dissolution. 

Sec.  100.  [171]  Notice  to  persons  jointly  liable.  Notice  to  joint  parties  who  are  not 
partners  must  be  given  to  each  of  them,  unless  one  of  them  has  authority  to  re- 
ceive such  notice  for  the  others. 

Sec.  101.  [172]  Notice  to  bankrupt.  Where  a  party  has  been  adjudged  a  bankrupt 
or  an  insolvent,  or  has  made  an  assignment  for  the  benefit  of  creditors,  notice  may 
be  given  either  to  the  party  himself  or  to  his  trustee  or  assignee. 

Sec.  102.  [173]  Tims  within  which  notice  must  be  given.  Notice  may  be  given  as 
soon  as  the  instrument  is  dishonored ;  and  unless  delay  is  excused  as  hereinafter 
provided,  must  be  given  within  the  times  fixed  by  this  act. 

Sec.  103.  [174]  Where  parties  reside  in  same  place.  Wliere  the  person  giving  and  the 
person  to  receive  notice  reside  in  the  same  place,  notice  must  be  given  within  the 
following  times:  1.  If  given  at  the  place  of  business  of  the  person  to  receive  notice, 
it  must  be  given  before  the  close  of  business  hours  on  the  day  following;  2.  If 
given  at  his  residence,  it  must  be  given  before  the  usual  hours  of  rest  on  the  day 
following;  3.  If  sent  by  mail,  it  must  be  deposited  in  the  post-office  in  time  to 
reach  him  in  usual  course  on  the  day  following. 

Sec.  104,  [175]  Where  parties  reside  in  different  places.  Where  the  person  giving 
and  the  person  to  receive  notice  reside  in  different  places,  the  notice  must  be  given 
within  the  following  times:  1.  If  sent  by  mail,  it  must  be  deposited  in  the  post- 
office  in  time  to  go  by  mail  the  day  following  the  day  of  dishonor,  or  if  there  be 
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no  mail  at  a  convenient  hour  on  that  day,  by  the  next  mail  thereafter;  2.  If 
given  otherwise  than  through  the  post-office,  then  within  the  time  that  notice 
would  have  been  received  in  due  course  of  mail,  if  it  had  been  deposited  in  the  post- 
office  within  the  time  specified  in  the  last  subdivision. 

Sec.  105.  [176]  When  sender  deemed  to  have  given  due  notice.  Where  notice  of 
dishonor  is  duly  addressed  and  deposited  in  the  post-office,  the  sender  is  deemed 
to  have  given  due  notice,  notwithstanding  any  miscarriage  in  the  mails. 

Sec.  106.  [177]  Deposit  in  post-office;  what  constitutes.  Notice  is  deemed  to  have 
been  deposited  in  the  post-office  when  deposited  in  any  branch  post-office  or  in 
any  letter-box  under  the  control  of  the  post-office  department. 

Sec.  107.  [178]  Notice  to  subsequent  party ;  time  of.  Where  a  party  receives  notice 
of  dishonor,  he  has,  after  the  receipt  of  such  notice,  the  same  time  for  giving  notice 
to  antecedent  parties  that  the  holder  has  after  the  dishonor. 

Sec.  108.  [1 79]  Where  notice  must  be  sent.  Where  a  party  has  added  an  address  to 
his  signature,  notice  of  dishonor  must  be  sent  to  that  address;  but  if  he  has  not 
given  such  address,  then  the  notice  must  be  sent  as  follows:  1.  Either  to  the  post- 
office  nearest  to  his  place  of  residence,  or  to  the  post-office  where  he  is  accustomed 
to  receive  his  letters;  or  2.  If  he  hve  in  one  place,  and  have  his  place  of  business 
in  another,  notice  may  be  sent  to  either  place;  or  3.  If  he  is  sojourning  in  another 
place,  notice  may  be  sent  to  the  place  where  he  is  so  sojourning.  But  where  the 
notice  is  actually  received  by  the  party  within  the  time  specified  in  this  act,  it  wiU 
be  sufficient,  though  not  sent  in  accordance  with  the  requirements  of  this  section. 
Sec.  109.  [180]  Waiver  of  notice.  Notice  of  dishonor  may  be  waived,  either  before 
the  time  of  giving  notice  has  arrived  or  after  the  omission  to  give  due  notice,  and 
the  waiver  may  be  express  or  implied. 

Sec.  110.  [iSl]  Who  affected  by  v/aiver.  Where  the  waiver  is  embodied  in  the 
instrument  itself,  it  is  binding  upon  all  parties ;  but  where  it  is  written  above  the 
signature  of  an  indorser,  it  binds  him  only. 

Sec.  111.  [182]  Waiver  of  protest.  A  waiver  of  protest,  whether  in  the  case  of  a 
foreign  bill  of  exchange  or  other  negotiable  instrument,  is  deemed  to  be  a  waiver 
not  only  of  a  formal  protest,  but  also  of  presentment  and  notice  of  dishonor. 

Sec.  112.  [183]  When  notice  is  dispensed  with.  Notice  of  dishonor  is  dispensed 
with  when,  after  the  exercise  of  reasonable  diligence,  it  cannot  be  given  to  or  does 
not  reach  the  parties  sought  to  be  charged. 

Sec.  113.  [184]  Delay  in  giving  notice ;  how  excused.  Delay  in  giving  notice  of 
dishonor  is  excused  when  the  delay  is  caused  by  circumstances  beyond  the  control 
of  the  holder  and  not  imputable  to  his  default,  misconduct,  or  negligence.  When 
the  cause  of  delay  ceases  to  operate,  notice  must  be  given  with  reasonable  dili- 
gence. 

Sec.  114.  [185]  When  notice  need  not  be  given  to  drawer.  Notice  of  dishonor  is 
not  required  to  begiven  to  the  drawer  in  either  of  tlie  following  cases:  1.  Where 
the  drawer  and  drawee  are  the  same  person;  2.  ^Vhere  the  drawee  is  a  fictitious 
person  or  a  person  not  having  capacity  to  contract;  3.  Where  the  drawer  is  the 
person  to  whom  the  instrument  is  presented  for  payment;  4.  Where  the  drawer 
has  no  right  to  expect  or  require  that  the  drawee  or  acceptor  will  honor  the  in- 
strument; 5.  Where  the  drawer  has  countermanded  payment. 

Sec.  115.  [186]  When  notice  need  not  be  given  to  indorser.  Notice  of  dishonor  is 
not  required  to  be  given  to  an  indorser  in  either  of  the  following  cases :  1.  Where  the 
drawee  is  a  fictitious  person  or  a  person  not  having  capacity  to  contract,  and  the 
indorser  was  aware  of  the  fact  at  the  time  he  indorsed  the  instrument;  2.  Where 
the  indorser  is  the  person  to  whom  the  instrument  is  presented  for  payment; 
3.  Where  the  instrument  was  made  or  accepted  for  his  accommodation. 

Sec.  116.  [187]  Notice  of  non-payment  where  acceptance  refused.  Wliere  due 
notice  of  dishonor  by  non-acceptance  has  been  given,  notice  of  a  subsequent  dishonor 
by  non-payment  is  not  necessary,  unless  in  the  meantime  the  instrument  has  been 
accepted. 

Sec.  117.  [188]  Effect  of  omission  to  give  notice  of  non-acceptance.  An  omission  to 
give  notice  of  dishonor  by  non-acceptance  does  not  prejudice  the  rights  of  a  holder 
in  due  course  subsequent  to  the  omission. 

Tho  Wisconsin  act  roails  as  follows:  "An  omission  to  give  notice  of  dishonor  by  nonaccept- 
ance  does  not  prejudice  the  rights  or  a  holder  in  due  course  subsequent  to  the  omission,  but 
this  sliall  not  be  construed  to  revive  any  liability  discharged  by  such  omission." 
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Sec.  118.  [189]  When  protest  need  not  be  made ;  when  must  be  made.  Where  any 
negotiable  instrument  has  been  dishonored  it  may  be  protested  for  non-acceptance 
or  non-payment,  as  tlie  case  may  be;  but  protest  is  not  required,  except  in  the 
case  of  foreign  bills  of  exchange. 

Article  VIII.     Discharge  of  negotiable  instruments. 

Sec.  119.  [200J  Instrument ;  how  discharged.  A  negotiable  instrument  is  dis- 
charged: 1.  By  payment  in  due  course  by  or  on  behalf  of  the  principal  debtor;  2.  By 
payment  in  due  course  by  the  party  accommodated,  where  the  instrument  is  made 
or  accepted  for  accommodation;  3.  By  the  intentional  cancellation  thereof  by 
the  holder;  4.  By  any  other  act  which  will  discharge  a  simple  contract  for  the 
l)ayment  of  money;  5.  When  the  principal  debtor  becomes  the  holder  of  the 
instrument  at  or  after  maturity  in  his  own  right. 

The  Illinois  act  omits  subsection  4. 

Sec.  120.  [201]  When  persons  secondarily  liable  on,  discharged.  A  person  secon- 
darily liable  on  the  instrument  is  discharged :  1 .  By  any  act  which  discharges  the  instru- 
ment; 2.  By  the  intentional  cancellation  of  his  signature  by  the  holder;  3.  By 
the  discharge  of  a  prior  party ;  4.  By  a  valid  tender  of  payment  made  by  a  prior 
party ;  5.  By  a  release  of  the  principal  debtor,  unless  the  holder's  right  of  recourse 
against  the  party  secondarily  liable  is  expressly  reserved;  6.  By  any  agreement 
binding  upon  the  holder  to  extend  the  time  of  payment  or  to  postpone  the  holder's 
right  to  enforce  the  instrument,  unless  made  with  the  assent  of  the  i)arty  secon- 
darily liable,  or  unless  the  right  of  recourse  against  such  party  is  expressly 
reserved. 

The  Illinois  act  reads  as  follows:  "A  person  secondarily  liable  on  the  instronient  is  dischar- 
ged: 1.  By  an  act  wliich  discharges  the  instrument.  2.  By  the  intentional  cancellation  of  his 
signature  by  the  holder.  3.  By  a  valid  tender  of  payment  made  by  a  prior  party.  4.  By  a  roleaae 
of  the  principal  debtor,  unless  the  holder's  right  of  recourse  against  the  party  secondarily  liable 
is  expressly  reserved,  or  unless  the  principal  debtor  bo  an  accommodating  party.  5.  By  an  agree- 
ment in  favor  of  the  principal  debtor  binding  upon  the  holder  to  extend  the  time  of  payment, 
or  to  postpone  the  holder's  right  to  enforce  the  instrument,  unless  made  with  the  assent,  prior 
or  siibsequent,  of  the  party  secondarily  liable,  or  unless  the  right  of  recourse  against  such  party 
is  expressly  reserved,  or  unless  the  principal  debtor  be  an  accommodating  party." 

In  the  Maryland  and  New  York  acts  subsection  (i  reads  as  follows:  "By  any  agreement 
binding  upon  the  holder  to  extend  the  time  of  payment,  or  to  postpone  the  holder's  right  to 
enforce  the  instrument,  unless  the  right  of  recourse  against  such  party  is  expressly  reserved." 

In  the  Missouri  act  subsection  3  reads  as  follows;  "By  the  discharge  of  a  prior  party,  except 
when  such  discharge  is  had  in  bankruptcy  proceedings." 

In  the  Wisconsin  act  subsection  6  reads  as  follows:  "6.  By  any  agreement  binding  upon 
the  holder  to  extend  the  time  of  payment,  or  to  postpone  the  holder's  right  to  enforce  the  in- 
strument, unless  made  with  the  assent  prior  or  subsequent  of  the  party  secondarily  liable,  or 
vjnless  the  right  of  recourse  against  such  party  is  expressly  reserved,  or  unless  he  is  fully  indem- 
nified." 

Sec.  121.  [202]  Right  of  party  who  discharges  instrument.  Where  the  instrument 
is  paid  by  a  party  secondarily  liable  thereon,  it  is  not  discharged;  but  the  party  so 
paying  it  is  remitted  to  his  former  rights  as  regards  all  prior  parties,  and  he  may 
strike  out  his  own  and  all  subsequent  indorsements,  and  again  negotiate  the  in- 
strument, except:  1.  Where  it  is  payable  to  the  order  of  a  third  person,  and  has 
been  paid  by  the  drawer;  and  2.  Where  it  was  made  or  accepted  for  accommodation, 
and  has  been  paid  by  the  party  accommodated. 

Sec.  122.  [203]  Renunciation  by  holder.  The  holder  may  expressly  renounce  his 
rights  against  any  party  to  the  instrument ,  before,  at  or  after  its  maturity.  An  absolute 
and  unconditional  renunciation  of  his  rights  against  the  principal  debtor  made 
at  or  after  the  maturity  of  the  instrument,  discharges  the  instrument.  But  a  re- 
nunciation does  not  affect  the  rights  of  a  holder  in  due  course  without  notice.  A 
renunciation  must  be  in  writing,  unless  the  instrument  is  dehvered  up  to  the  person 
primarily  liable  thereon. 

Sec.  123.  [204]  Cancellation;  unintentional;  burden  of  proof.  A  cancellation 
made  unintentionally,  or  under  a  mistake,  or  without  the  authority  of  the  holder, 
is  inoperative ;  but  where  an  instrument  or  any  signature  thereon  appears  to  have 
been  cancelled  the  burden  of  proof  hes  on  the  party  who  alleges  that  the  cancellation 
was  made  unintentionally,  or  under  a  mistake  or  without  authority. 

Sec.  124.  [205]  Alteration  of  instrument;  effect  of.  Wliere  a  negotiable  instrument 
is  materiaUy  altered  without  the  assent  of  all  parties  hable  thereon,  it  is  avoided. 
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except  as  against  a  party  who  has  himself  made,  authorized  or  assented  to  the 
alteration  and  subsequent  indorsers.  But  when  an  instrument  has  been  materially 
altered  and  is  in  the  hands  of  a  holder  in  due  course,  not  a  party  to  the  alteration, 
he  may  enforce  payment  thereof  according  to  its  original  tenor. 

The  Illinois  act  reads  as  follows:  "Where  a  negotiable  instrument  is  fraudulently  or  materi- 
ally altered  by  the  holder  without  the  assent  of  all  parties  liable,  thereon  it  is  avoided  except 
as  against  a  party  who  has  himself  made,  authorized  or  assented  to  the  alteration  and  subsequent 
indorsers.  But  when  an  instrument  has  been  materially  altered  and  is  in  the  hands  of  a  holder 
in  due  course,  not  a  party  to  the  alteration,  he  may  enforce  payment  thereof  according  to  its 
original  tenor." 

The  Wisconsin  act  reads  as  follows:  "Wliere  a  negotiable  instrument  is  materially  altered 
without  the  assent  of  all  parties  liable  thereon,  it  is  avoided,  except  as  against  a  party  who  has 
himself  made,  authorized,  or  assented,  orally  or  in  wTiting,  to  the  alteration,  and  subsequent 
indorsers.  But  when  an  instrument  has  been  materially  altered  and  is  in  the  hands  of  a  holder 
in  due  course,  not  a  party  to  the  alteration,  he  may  enforce  payment  thereof  according  to  its 
original  tenor." 

Sec.  125.  [206]  What  constitutes  a  material  alteration.  Any  alteration  which 
changes:  I.  The  date;  2.  The  sum  payable,  either  for  principal  or  interest;  3.  The 
time  or  place  of  payment ;  4.  The  number  or  the  relations  of  the  parties ;  5.  The 
medium  or  currency  in  which  payment  is  to  be  made;  Or  which  adds  a  place 
of  payment  where  no  place  of  payment  is  specified,  or  any  other  change  or  addi- 
tion which  alters  the  effect  of  the  instrument  in  any  respect,  is  a  material  alteration. 

Title  II.     Bills  of  exchange. 
Article  I.    Form  and  interpretation. 

Sec.  126.  [210]  Bill  of  exchange  defined.  A  bill  of  exchange  is  an  unconditional 
order  in  -wTiting  addressed  by  one  person  to  another,  signed  by  the  person  giving  it, 
requiring  the  person  to  whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed  or 
determinable  future  time  a  sum  certain  in  money  to  order  or  to  bearer. 

Sec.  127.  [211]  Bill  not  an  assignment  of  funds  in  hands  of  drawee.  A  bill  of  itself 
does  not  operate  as  an  assignment  of  the  funds  in  the  hands  of  the  drawee  available 
for  the  payment  thereof,  and  the  drawee  is  not  hable  on  the  bill  unless  and  until 
he  accepts  the  same. 

Sec.  128.  [212]  Bill  addressed  to  more  than  one  drawee.  A  bill  may  be  addressed 
to  two  or  more  drawees  jointly,  whether  they  are  partners  or  not;  but  not  to 
two  or  more  drawees  in  the  alternative  or  in  succession. 

The  Wisconsin  act  omits  the  words   "or  in  succession." 

Sec.  129.  [213]  Inland  and  foreign  bills  of  exchange.  An  inland  bill  of  exchange 
is  a  biU  which  is,  or  on  its  face  purports  to  be,  both  drawn  and  payable  within 
the  state.  Any  other  bill  is  a  foreign  bill.  Unless  the  contrary  appears  on  the  face 
of  the  bill,  the  holder  may  treat  it  as  an  inland  bill. 

Sec.  130.  [214]  When  bill  may  be  treated  as  promissory  note.  Where  in  a  bill  the 
drawer  and  drawee  are  the  same  person,  or  where  the  drawee  is  a  fictitious  person, 
or  a  person  not  having  capacity  to  contract,  the  holder  may  treat  the  instrument, 
at  his  option,  either  as  a  bill  of  exchange  or  a  promissory  note. 

In  the  Wisconsin  act   the  words   "or  a  person"  are  omitted. 

Sec.  131.  [215]  Referee  in  case  of  need.  Tlie  drawer  of  a  bill  and  any  indorser 
may  insert  thereon  the  name  of  a  person  to  whom  the  holder  may  resort  in  case  of 
need,  that  is  to  say,  in  case  the  bill  is  dishonored  by  non-acceptance  or  non-pay- 
ment. Such  person  is  called  the  referee  in  case  of  need.  It  is  in  the  option  of  the 
holder  to  resort  to  the  referee  in  case  of  need  or  not,  as  he  may  see  fit. 

Article  II.    Acceptance. 

Sec.  132.  [220]  Acceptance  how  made,  et  cetera.  The  acceptance  of  a  bill  is  the 
signification  by  the  drawee  of  his  assent  to  the  order  of  the  drawer.  The  accep- 
tance must  be  in  writing  and  signed  by  the  drawee.  It  must  not  express  that  the 
drawee  wiU  perform  his  promise  by  any  otlier  mpans  than  the  payment  of  money. 

Sec.  133.  [221]  Holder  entitled  to  acceptance  on  face  of  bill.  The  holder  of  a  bill 
presenting  the  same  for  acceptance  may  require  that  the  acceptance  be  written 
on  the  bill,  and  if  such  request  is  refused,  may  treat  the  biU  as  dishonored. 

Sec.  134.  [222]  Acceptance  by  separate  instrument.  Where  an  acceptance  is  written 
on  a  paper  other  than  the  biU  itself,  it  does  not  bind  the  acceptor,  except  in  favor 
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of  a  person  to  whom  it  is  shown  and  who,  on  the  faith  thereof,  receives  the  bill 
for  value. 

The  Illinois  act  reads  as  follows:  "Where  an  acceptance  is  written  on  a  paper  other  than 
I  he  bill  itself,  it  does  not  bind  the  acceptor  except  in  favor  of  a  yjcrson  who,  on  the  faith  thereof, 
receives  the  bill   for  value." 

Sec.  135.  [223]  Promise  to  accept;  when  equivalent  to  acceptance.  An  uncon- 
ditional promise  in  writing  to  accept  a  bill  before  it  is  drawn  is  deemed  an  actual  ac- 
ceptance in  favor  of  every  person  who,  upon  the  faith  thereof,  receives  the  bill 
for  value. 

The  Illinois  act  reads  as  follows:  "An  unconditional  promise  in  writing  to  accept  a  bill 
before  or  after  it  is  drawn  is  deemed  an  actual  acceptance  in  favor  of  every  person  who,  upon 
the  faith  thereof,  receives  the   bill  for  value." 

Sec.  136.  [224]  Time  allowed  drawee  to  accept.  The  drawee  is  allowed  twenty- 
four  hours  after  presentment  in  which  to  decide  whether  or  not  he  will  accept  the  bill: 
but  the  acceptance  if  given  dates  as  of  the  day  of  presentation. 

Sec.  137,  [225]  Liability  of  drawee  retaining  or  destroying  bill.  Where  a  drawee 
to  whom  a  bill  is  delivered  for  acceptance  destroys  the  same,  or  refuses  within  twenty- 
four  hours  after  such  delivery,  or  within  such  other  period  as  the  holder  may  allow, 
to  return  the  bill  accepted  or  non-accepted  to  the  holder,  he  will  be  deemed  to 
have  accepted  the  same. 

There  is  no  corresponding  provision  in  the  Illinois  act. 

The  Wisconsin   act  adds:   "Mere  retention  of  the  bill  is  not  an  acceptance." 

Sec.  138.  [226]  Acceptance  of  incomplete  bill.  A  bill  may  be  accepted  before  it 
has  been  signed  by  the  drawer,  or  while  otherwise  incomplete,  or  when  it  is  overdue, 
or  after  it  has  been  dishonored  by  a  previous  refusal  to  accept,  or  by  non-payment. 
But  when  a  bill  payable  after  sight  is  dishonored  by  non-acceptance  and  the  drawee 
subsequently  accepts  it,  the  holder,  in  the  absence  of  any  different  agreement, 
is  entitled  to  have  the  bill  accepted  as  of  the  date  of  the  first  presentment. 

Sec.  139.  [227]  Kinds  of  acceptances.  An  acceptance  is  either  general  or  qualified. 
A  general  acceptance  assents  without  qualification  to  the  order  of  the  drawer. 
A  qualified  acceptance  in  express  terms  varies  the  effect  of  the  bill  as  drawn. 

Sec.  140.  [228]  What  constitutes  a  general  acceptance.  An  acceptance  to  pay 
at  a  particular  place  is  a  general  acceptance  unless  it  expressly  states  that  the 
bill  is  to  be  paid  there  only  and  not  elsewhere. 

Sec.  141.  [229]  Qualified  acceptance.  An  acceptance  is  qualified  which  is :  1.  Con- 
ditional, that  is  to  say,  which  makes  payment  by  the  acceptor  dependent  on  the 
fulfillment  of  a  condition  therein  stated;  2.  Partial,  that  is  to  say,  an  acceptance 
to  pay  part  only  of  the  amount  for  which  the  bill  is  drawn;  3.  Local,  that  is  to 
say,  an  acceptance  to  pay  only  at  a  particular  place;  4.  Qualified  as  to  time; 
5.  The  acceptance  of  some  one  or  more  of  the  drawees,  but  not  of  all. 

Sec.  142.  [230]  Rights  of  parties  as  to  qualified  acceptance.  The  holder  may  refuse 
to  take  a  quahfied  acceptance,  and  if  he  docs  not  obtain  an  unqualified  acceptance, 
he  may  treat  the  bill  a  dishonored  by  non-acceptance.  Where  a  qualified  acceptance 
is  taken,  the  drawer  and  indorsera  are  discharged  from  liability  on  the  bill,  unless 
they  have  expressly  or  impliedly  authorized  the  holder  to  take  a  qualified  acceptance, 
or  subsequently  assent  thereto.  When  the  drawer  or  an  indorser  receives  notice 
of  a  qualified  acceptance,  he  must  within  a  reasonable  time  express  his  dissent  to 
the  holder,  or  he  will  be  deemed  to  have  assented  thereto. 

Article  III.     Presentment  for  acceptance. 

Sec.  143.  [240]  When  presentment  for  acceptance  must  be  made.  Presentment  for 
acceptance  must  be  made:  1.  Where  the  bill  is  payable  after  sight  or  in  any  other 
case  where  presentment  for  acceptance  is  necessary  in  order  to  fix  the  maturity 
of  the  instrument;  or  2.  Where  the  bill  expressly  stipulates  that  it  shall  be  present- 
ed for  acceptance;  or  3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the 
residence  or  place  of  business  of  the  drawee.  In  no  other  case  is  presentment  for 
acceptance  necessary  in  order  to  render  any  party  to  the  bill  liable. 

Sec.  144.  [241]  When  failure  to  present  releases  drawer  and  indorser.  Except  as 
herein  otherwise  provided,  the  holder  of  a  bill  which  is  required  by  the  next  preceding 
section  to  be  presented  for  acceptance  must  either  present  it  for  acceptance  or 
negotiate  it  within  a  reasonable  time.  If  he  fails  to  do  so,  the  drawer  and  all  in- 
dorsers  are  discharged. 
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Sec.  145.  [242]  Presentment;  how  made.  Presentment  for  acceptance  must  be  made 
by  or  on  behalf  of  the  holder  at  a  reasonable  hour,  on  a  business  day,  and  before 
the  bill  is  overdue,  to  the  drawee  or  some  person  authorized  to  accept  or  refuse 
acceptance  on  his  behalf;  and  1.  Where  a  bill  is  addressed  to  two  or  more  drawees 
who  are  not  partners,  presentment  must  be  made  to  them  all,  unless  one  has  autho- 
rity to  accept  or  refuse  acceptance  for  all,  in  wliich  case  presentment  may  be  made 
to  him  only;  2.  Where  the  drawee  is  dead,  presentment  may  be  made  to  his  per- 
sonal representative;  3.  Where  the  drawee  has  been  adjudged  a  bankrupt  or 
an  insolvent,  or  has  made  an  assignment  for  the  benefit  of  creditors,  presentment 
may  be  made  to  him  or  to  his  trustee  or  assignee. 

Sec.  146.  [243]  On  what  days  presentment  may  be  made.  A  bill  may  be  present- 
ed for  acceptance  on  any  day  on  which  negotiable  instruments  may  be  present- 
ed for  payment  under  the  provisions  of  sections  seventy-two  and  eighty-five  of 
this  act.  Wien  Saturday  is  not  otherwise  a  holiday,  presentment  for  acceptance 
may  be  made  before  twelve  o'clock  noon  on  that  day. 

In  tlie  Colorado  act  the  last  sentence  reads  as  follows:  "When  any  day  is  in  part  a  holiday 
presentment  for  acceptance  may  be  made  during  reasonable  hours  of  the  part  of  such  day  which 
is  not  a  holiday." 

The  last  sentence  is  omitted  in  the  Kentucky  and  Wisconsin  acts. 

Sec.  147.  [244]  Presentment  when  time  is  insufficient.  Where  the  holder  of  a  bill 
drawn  payable  elsewhere  than  at  the  place  of  business  or  the  residence  of  the  drawee 
has  not  time  with  the  exercise  of  reasonable  diligence  to  present  the  bill  for  acceptance 
before  presenting  it  for  payment  on  the  day  that  it  falls  due,  the  delay  caused 
by  presenting  the  bill  for  acceptance  before  presenting  it  for  payment  is  excused 
and  does  not  discharge  the  drawers  and  indorsers. 

Sec.  148.  [245]  Where  presentment  is  excused.  Presentment  for  acceptance  is 
excused  and  a  bill  may  be  treated  as  dishonored  by  non-acceptance  in  either  of  the 
following  cases :  1.  Where  the  drawee  is  dead  or  has  absconded,  or  is  a  fictitious  person 
or  a  person  not  having  capacity  to  contract  by  bill;  2.  Wliere  after  the  exercise 
of  reasonable  diligence,  presentment  cannot  be  made;  3.  Wliere,  although  pre- 
sentment has  been  irregular,  acceptance  has  been  refused  on  some  other  ground. 
Sec.  149.  [246]  When  discharged  by  non-acceptance.  A  bill  is  dishonored  by  non- 
acceptance:  1.  When  it  is  duly  presented  for  acceptance,  and  such  an  acceptance 
as  is  prescribed  by  this  act  is  refused  or  cannot  be  obtained;  or  2.  When  presentment 
for  acceptance  is  excused  and  the  bill  is  not  accepted. 

Sec.  150.  [247]  Duty  of  holder  v/here  bill  not  accepted.  Where  a  bill  is  duly 
presented  for  acceptance  and  is  not  accepted  within  the  prescribed  time,  the  person 
presenting  it  must  treat  the  bill  as  dishonored  by  non-acceptance  or  he  loses  the 
right  of  recourse  against  the  drawer  and  indorsers. 

Sec.  151.  [248]  Rights  of  holder  where  bill  not  accepted.  Wlien  a  bill  is  dishonor- 
ed by  non-acceptance,  an  immediate  right  of  recourse  against  the  drawers  and 
indorsers  accrues  to  the  holder,  and  no  presentment  for  payment  is  necessary. 

Article  IV.     Protest. 

Sec.  152.  [260]  In  what  eases  protest  necessary,  WTiere  a  foreign  bill  appearing 
on  its  face  to  be  such  is  dishonored  by  non-acceptance,  it  must  be  duly  protested  for 
non-acceptance,  and  wliere  such  a  bill  which  has  not  previously  been  dishonored 
by  non-acceptance  is  dishonored  by  non-payment,  it  must  be  duly  protested  for 
non-payment.  If  it  is  not  so  protested,  the  drawer  and  indorsers  are  discharged. 
Where  a  bill  does  not  appear  on  its  face  to  be  a  foreign  bill,  protest  thereof  in  case 
of  dishonor  is  unnecessary. 

Sec.  153.  [261]  Protest;  how  made.  The  protest  must  be  annexed  to  the  bill,  or 
must  contain  a  copy  thereof,  and  must  be  under  the  hand  and  seal  of  the  notary 
making  it,  and  must  specify:  1.  Tlie  time  and  place  of  presentment;  2.  The  fact 
that  presentment  was  made  and  the  manner  thereof;  3.  The  cause  or  reason  for 
protesting  the  bill;  4.  The  demand  made  and  the  answer  given,  if  any,  or  the  fact 
that  the  drawee  or  acceptor  could  not  be  found. 

Sec.  154.  [262]  Protest;  by  whom  made.  Protest  may  be  made  by:  1.  A  notary 
public;  or  2.  By  any  respectable  resident  of  the  place  where  the  biU  is  dishonored, 
in  the  presence  of  two  or  more  credible  witnesses. 

Sec.  155.  [263]  Protest;  when  to  be  made.  When  a  bill  is  protested,  such  protest 
must  be  made  on  the  day  of  its  dishonor,  unless  delay  is  excused  as  herein  provided. 
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When  a  bill  has  been  duly  noted,  the  protest  may  be  subsequently  extended  ob 
of  the  date  of  the  noting. 

Sec.  156.  [264]  Protest;  where  made.  A  bill  must  be  protested  at  the  place  where 
it  is  dishonored,  except  that  when  a  bill  drawn  payable  at  the  place  of  business 
or  residence  of  some  person  other  than  the  drawee,  has  been  dishonored  by  non- 
acceptance,  it  must  be  protested  for  non-payment  at  the  place  where  it  is  expressed 
to  be  payable,  and  no  further  presentment  for  payment  to,  or  demand  on,  the 
drawee  is  necessary. 

Sec.  157.  [265]  Protest  both  for  non-acceptance  and  non-payment.  A  bill  which 
has  been  protested  for  non-acceptance  may  be  subsequently  protested  for  non- 
payment. 

Sec.  158.  [266]  Protest  before  maturity  where  acceptor  insolvent.  Where  the  ac- 
ceptor has  been  adjudged  a  bankrupt  or  an  insolvent,  or  lias  made  an  assignment 
for  the  benefit  of  creditors,  before  the  bill  matures,  the  holder  may  cause  the  bill 
to  be  protested  for  better  security  against  the  drawer  and  indorsers. 

Sec.  159.  [267]  When  protest  dispensed  with.  Protest  is  dispensed  with  by  any 
circumstances  which  would  dispense  with  notice  of  dishonor.  Delay  in  noting  or 
protesting  is  excused  when  delay  is  caased  by  circumstances  bej'ond  the  control 
of  the  holder  and  not  imputable  to  his  default,  misconduct,  or  neghgencc.  Wlien 
the  cause  of  delay  ceases  to  operate,  the  bill  must  be  noted  or  protested  with  reason- 
able dihgence. 

Sec.  160.  [268]  Protest  where  bill  is  lost,  et  cetera.  Where  a  bill  is  lost  or  destroy- 
ed, or  is  wrongly  detained  from  the  person  entitled  to  hold  it,  protest  may  be 
made  on  a  copy  or  written  particulars  thereof. 

Article  V.     Acceptance  for  honor. 

Sec.  161.  [280]  When  bill  may  be  accepted  for  honor.  Where  a  bill  of  exchange 
has  been  protested  for  dishonor  by  non-acceptance  or  protested  for  better  security 
and  is  not  overdue,  any  person  not  being  a  party  already  liable  thereon  may,  with 
the  consent  of  the  holder,  intervene  and  accept  the  bill  supra  protest  for  the  honor 
of  any  party  liable  thereon  or  for  the  honor  of  the  person  for  whose  account  the 
bill  is  drawn.  The  acceptance  for  honor  may  be  for  part  only  of  the  sum  for  which 
the  bill  is  drawn;  and  where  there  has  been  an  acceptance  for  honor  for  one  party, 
there  may  be  a  further  acceptance  by  a  different  person  for  the  honor  of  another 
party. 

Sec.  162.  [281]  Acceptance  for  honor;  how  made.  An  acceptance  for  honor 
supra  protest  must  be  in  writing  and  indicate  that  it  is  an  acceptance  for  honor, 
and  must  be  signed  by  the  acceptor  for  honor. 

Sec.  163.  [282]  When  deemed  to  be  an  acceptance  for  honor  of  the  drawer.  Where 
an  acceptance  for  honor  does  not  expressly  state  for  whose  honor  it  is  made,  it  is 
deemed  to  be  an  acceptance  for  the  honor  of  the  drawer. 

Sec.  164.  [283]  Liability  of  acceptor  for  honor.  Tlie  acceptor  for  honor  is  liable 
to  the  holder  and  to  all  parties  to  the  bill  subsequent  to  the  party  for  whose  honor 
he  has  accepted. 

Sec.  165.  [284]  Agreement  of  acceptor  for  honor.  The  acceptor  for  honor  by  such 
acceptance  engages  that  he  will  on  due  presentment  pay  the  bill  according  to  the 
terms  of  his  acceptance,  provided  it  shall  not  have  been  paid  by  the  drawee,  and 
provided  also  that  it  shall  have  been  duly  presented  for  payment  and  protested 
for  non-payment  and  notice  of  dishonor  given  to  him. 

Sec.  166.  [285]  Maturity  of  bill  payable  after  sight;  accepted  for  honor.  Where  a 
bill  payable  after  sight  is  accepted  for  honor,  its  maturity  is  calculated  from  the  date 
of  the  noting  for  non-acceptance  and  not  from  the  date  of  the  acceptance  for  honor. 

Sec.  167.  [286]  Protest  of  bill  accepted  for  honor,  et  cetera.  Where  a  dishonored 
bill  has  been  accepted  for  honor  supra  protest  or  contains  a  reference  in  case  of 
need,  it  must  be  protested  for  non-payment  before  it  is  presented  for  payment 
to  the  acceptor  for  honor  or  referee  in  case  of  need. 

Sec.  168.  [287]  Presentment  for  payment  to  acceptor  for  honor,  how  made. 
Presentment  for  payment  to  the  acceptor  for  honor  must  be  made  as  follows:  1.  If 
it  is  to  be  presented  in  the  place  where  the  protest  for  non-payment  was  made, 
it  must  be  presented  not  later  than  the  day  following  its  maturity;  2.  If  it  is  to 
be  presented  in  some  other  place  than  the  place  where  it  was  protested,  then  it 
must  be  forwarded  within  the  time  specified  in  section  one  hundred  and  four. 
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Sec.  169.  [288]  When  delay  in  making  presentment  is  excused.  The  provisions 
of  section  eighty-one  apply  where  there  Ls  delay  in  making  presentment  to  the 
acceptor  for  honor  or  referee  in  case  of  need. 

Sec.  170.  [289]  Dishonor  of  bill  by  acceptor  for  honor.  When  the  bill  is  dis- 
honored by  the  acceptor  for  honor  it  must  be  protested  for  non-payment  by  him. 

Article  VI.    Payment  for  honor. 

Sec.  171.  [300]  Who  may  make  payment  for  honor.  WTiere  a  bill  has  been 
protested  for  non-payment,  any  person  may  intervene  and  pay  it  supra  protest  for 
the  honor  of  any  person  Uable  thereon  or  for  the  honor  of  the  person  for  whose 
account  it  was  drawn. 

Sec.  172.  [301]  Payment  for  honor;  how  made.  The  payment  for  honor  supra 
protest  in  order  to  operate  as  such  and  not  as  a  mere  voluntary  payment  must  be 
attested  by  a  notarial  act  of  honor,  which  may  be  appended  to  the  protest  or  form 
an  extension  to  it. 

Sec.  173.  [302]  Declaration  before  payment  for  honor.  The  notarial  act  of  honor 
must  be  founded  on  a  declaration  made  by  the  payer  for  honor,  or  by  his  agent  in 
that  behalf  declaring  his  intention  to  pay  the  bill  for  honor  and  for  whose  honor 
he  pays. 

Sec.  17i.  [303]  Preference  of  parties  offering  to  pay  for  honor.  WTiere  two  or 
more  persons  offer  to  pay  a  bill  for  the  honor  of  different  parties,  the  person  whose 
payment  will  discharge  most  parties  to  the  bill  is  to  be  given  the  preference. 

Sec.  175.  [304]  Effect  on  subsequent  parties  where  bill  is  paid  for  honor.  Where 
a  bill  has  been  paid  for  honor  all  parties  subsequent  to  the  party  for  whose  honor 
it  is  paid  are  discharged,  but  the  payer  for  honor  is  subrogated  for,  and  succeeds 
to,  both  the  rights  and  duties  of  the  holder  as  regards  the  party  for  whose  honor 
he  pays  and  all  parties  liable  to  the  latter. 

Sec.  176.  [305]  Where  holder  refuses  to  receive  payment  supra  protest.  Where 
the  holder  of  a  bill  refuses  to  receive  payment  supra  protest,  he  loses  his  right  of 
recourse  against  any  party  who  would  have  been  discharged  by  such  payment. 

Sec.  177.  [306]  Rights  of  payer  for  honor.  The  payer  for  honor,  on  paying  to  the 
holder  the  amount  of  the  bill  and  the  notarial  expenses  incidental  to  its  dishonor,  is 
entitled  to  receive  both  the  bill  itself  and  the  protest. 

Article  VII.     Bills  in  a  set. 

Sec.  178.  [310]  Bills  in  sets  constitute  one  bill.  Where  a  bill  is  drawn  in  a 
set,  each  part  of  the  set  being  numbered  and  containing  a  reference  to  the  other 
parts,  the  whole  of  the  parts  constitute  one  bill. 

Sec.  179.  [311]  Rights  of  holders  where  different  parts  are  negotiated.  Where 
two  or  more  parts  of  a  set  are  negotiated  to  different  holders  in  due  course,  the 
holder  whose  title  first  accrues  is  as  between  such  holders  the  true  owner  of  the 
bill.  But  nothing  in  this  section  affects  the  rights  of  a  person  who  in  due  course 
accepts  or  pays  the  part  first  presented  to  him. 

Sec.  180.  [312]  Liability  of  holder  who  indorses  two  or  more  parts  of  a  set  to 
different  persons.  \\Tiere  the  holder  of  a  set  indorses  two  or  more  parts  to  different 
persons  he  is  hable  on  every  such  part,  and  every  indorser  subsequent  to  him  is 
liable  on  the  part  he  has  himself  indorsed,  as  if  such  parts  were  separate  bills. 

Sec.  181.  [313]  Acceptance  of  bills  drawn  in  sets.  Tlie  acceptance  may  be  written 
on  any  part,  and  it  must  be  written  on  one  part  only.  If  the  drawee  accepts  more 
than  one  part,  and  such  accepted  parts  are  negotiated  to  different  holders  in  due 
course,  he  is  hable  on  every  such  part  as  if  it  were  a  separate  bill. 

Sec.  182.  [314]  Payment  by  acceptor  of  bills  drawn  in  sets.  WTien  the  acceptor 
of  a  bill  drawn  in  a  set  pays  it  without  requiring  the  part  bearing  his  acceptance  to 
be  delivered  up  to  him,  and  that  part  at  maturity  is  outstanding  in  the  hands  of  a 
holder  in  due  course,  he  is  liable  to  the  holder  thereon. 

Sec.  183.  [315]  Effect  of  discharging  one  of  a  set.  Except  as  herein  otherwise 
provided,  where  any  one  part  of  a  bill  drawn  in  a  set  is  discharged  by  payment  or 
otherwise  the  whole  bill  is  discharged. 

The  Wisconsin  act  here  inserts  two  sections:  "Sec.  1682.  Whenever  any  bill  of  exchange 
drawn  or  indorsed  within  this  stat«  and  payable  without  the  limits  of  the  United  States  shall 
be  duly  protested  for  non-acceptance  or  non-payment,  the  party  liable  for  the  contents  of  such 
bill  shall,  on  due  notice  and  demand  thereof,  pay  the  same  as  the  current  rate  of  exchange  at 
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the  time  of  the  demand  and  damages  at  the  rate  of  five  per  cent,  upon  the  contents  thereof, 
togetlier  witli  interest  on  the  said  contents  to  be  computed  from  the  date  of  the  protest;  and 
said  amovint  of  contents,  damages,  and  interest  shall  be  in  full  of  all  damages,  charges,  and  ex- 
penses. Sec.  1C83.  If  any  bill  of  exchange  drawn  upon  any  person  or  corporation  out  of  this 
state,  but  within  some  state  or  territory  of  the  United  States,  for  tlie  payment  of  money  shall 
be  duly  presented  for  acceptance  or  payment  and  protested  for  non-acceptance  or  non-payment, 
the  drawer  or  indorser  thereof,  due  notice  being  given  of  such  non-acceptance  or  non-payment, 
shall  pay  said  bill  with  legal  interest,  according  to  its  tenor  and  five  per  cent,  damages  together 
with  costs  and  charges  of  protest." 

Title  III.     Promissory  notes  and  checks. 

Article  I. 

Sec.  184.  [320]  Promissory  note  defined.  A  negotiable  promissory  note  within 
the  meaning  of  this  act  is  an  unconditional  promise  in  writing  made  by  one  person 
to  another,  signed  by  the  maker,  engaging  to  pay  on  demand  or  at  a  fixed  or  deter- 
minable future  time  a  sum  certain  in  money  to  order  or  to  bearer.  Where  a  note 
is  drawn  to  the  maker's  own  order,  it  is  not  complete  until  indorsed  by  him. 

Sec.  185.  [321]  Check  defined.  A  check  is  a  bill  of  exchange  drawn  on  a  bank, 
payable  on  demand.  Except  as  herein  otherwise  provided,  the  provisions  of  this 
act  applicable  to  a  bill  of  exchange  payable  on  demand  apply  to  a  check. 

Sec.  186.  [322]  Within  what  time  a  check  must  be  presented.  A  check  must  be 
presented  for  payment  within  a  rea.sonable  time  after  its  issue  or  the  drawer  will  be 
discharged  from  liability  thereon  to  the  extent  of  the  loss  caused  by  the  delay. 

The  Illinois  act  roads  as  follows:  "A  check  uuisl  be  presented  for  payment  within  a  reason- 
able time  after  its  issue,  and  notice  of  dishonor  given  to  the  drawer  as  provided  for  in  the 
case  of  bills  of  exchange,  or  the  drawer  will  bo  discharged  from  liability  thereon  to  the  extent 
of  the  loss  caused   by  the  delay." 

Sec.  187.  [323]  Certification  of  check;  effect  of.  Wliere  a  check  is  certified  by 
the  bank  on  which  it  is  drawn  the  certification  is  equivalent  to  an   acceptance. 

Sec.  188,  [324]  Effect  where  the  holder  of  check  procures  it  to  be  certified. 
Wliere  the  holder  of  a  check  procures  it  to  be  accepted  or  certified  the  drawer  and 
all  indorsers  are  discharged  from  liability  thereon. 

Sec.  189,  [325]  When  check  operates  as  an  assignment.  A  check  of  itself  does 
not  operate  as  an  assignment  of  any  part  of  the  funds  to  the  credit  of  the  drawer 
with  the  bank,  and  the  bank  is  not  hable  to  the  holder,  unless  and  until  it  accepts 
or  certifies  the  check. 

Title  VI.     General  Provisions. 
Article  I. 

Sec.  190.  [1]  Short  title.  This  act  shall  be  known  as  the  Negotiable  Instru- 
ments Law. 

Sec.  191.  [2]  Definitions  and  meaning  of  terms.  In  this  act,  unless  the  context 
otherwise  requires:  "Acceptance"  means  an  acceptance  completed  by  dcliverj'  or 
notification.  "Action"  includes  counter-claim  and  set-off.  "Bank"  includes  any 
person  or  association  of  persons  carrying  on  the  business  of  banking,  whether  in- 
corporated or  not.  "Bearer"  means  the  person  in  possession  of  a  bill  or  note 
which  is  payable  to  bearer.  "Bill"  means  bill  of  exchange,  and  "note"  means 
negotiable  promissory  note.  "Delivery"  means  transfer  of  possession,  actual  or 
constructive,  from  one  person  to  another.  "Holder"  means  the  payee  or  indorsee 
of  a  bill  or  note,  who  is  in  possession  of  it,  or  the  bearer  thereof.  "Indorsement" 
means  an  indorsement  completed  by  delivery.  "Instrument"  means  negotiable  in- 
strument. "Issue"  means  the  first  delivery  of  the  instrument,  complete  in  form,  to 
a  person  who  takes  it  as  a  holder.  "Person"  includes  a  body  of  persons,  whether 
incorporated  or  not.  "Value"  means  valuable  consideration.  "Written"  includes 
printed,  and  "writing"  includes  print. 

Sec.  192.  [3]  Person  primarily  liable  on  instrument.  The  person  "primarily" 
Uable  on  an  instrument  is  the  person  who  by  the  terms  of  the  instrument  is  abso- 
lutely required  to  pay  the  same.    All  other  parties  are  "secondarily"  Uable. 

The  Kansas  act  omits  the  words  "all   other  parties  are  secondarily  liable." 

Sec.  193.  [4]  Reasonable  time,  what  constitutes.  In  determining  what  is  a 
"reasonable  time"  or  an  "unreasonable  time,"  regard  is  to  be  had  to  the  nature 
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of  the  instrument,  the  usage  of  trade  or  business  (if  any)  with  respect  to  such  instru- 
ments, and  the  facts  of  the  particular  case. 

Sec.  194.  [5]  Time,  how  computed ;  when  last  day  falls  on  holiday.  Where  the 
day,  or  the  last  day,  for  doing  any  act  herein  required  or  permitted  to  be  done  falls 
on  Sunday  or  on  a  holiday,  the  act  may  be  done  on  the  next  succeeding  secular 
or  business  day. 

Sec.  195.  [6]  Application  of  chapter.  The  provisions  of  this  act  do  not  apply  to 
negotiable  instruments  made  and  delivered  prior  to  the  passage  hereof. 

Sec.  196.  [7]  Law  merchant,  when  governs.  In  any  case  not  provided  for  in 
this  act  the  rules  of  the  law  merchant  shall  govern. 

The  phraseology  differs.  In  the  Delaware  act  "the  rules  of  law  and  equity,  including  the 
law  merchant,"  are  adopted.  According  to  the  Philippine  act  cases  not  provided  for  shall  be 
governed  "by  the  provisions  of  existing  legislation,  or  in  default  thereof,  by  the  rules  of  the 
law  merchant." 

[Sec.  197.    Repeal.] 

[Sec.  198.    Commencement.] 

Additional  provisions. 


In  a  number  of  states  where  the  uniform  act  is  in  force  certain  additional 
statutory  provisions  affecting  negotiable  instruments  exist,  which,  to  a  certain 
extent,  quaUfy  the  rules  of  law  laid  down  in  the  act.  In  a  number  of  states 
negotiable  instruments  given  for  patent  riglits  or  for  farm  products  sold  for  a 
price  considerably  in  excess  of  the  market  price,  must  bear  on  their  face  certain 
words  indicating  the  consideration.  The  New  York  acts  given  below  are  typical 
of  this  class  of  legislation. 

New  York. 

Laws,  1909,  c.  43.   An  Act  in  relation  to  Negotiable  Instruments,  con- 
stituting Chapter  38  of  the  Consolidated  Laws. 

Sec.  330.  Negotiable  instruments  given  for  patent  rights.  A  promissory  note  or 
other  negotiable  instrument,  the  consideration  of  which  consists  wholly  or  partly 
of  the  right  to  make,  use  or  sell  any  invention  claimed  or  represented  by  the  vendor 
at  the  time  of  sale  to  be  patented,  must  contain  the  words  "given  for  a  patent  right" 
prominently  and  legibly  written  or  printed  on  the  face  of  such  note  or  instrument 
above  the  signature  thereto;  and  such  note  or  instrument  in  the  hands  of  any 
purchaser  or  holder  is  subject  to  the  same  defenses  as  in  the  hands  of  the  original 
holder;  but  this  section  does  not  apply  to  a  negotiable  instrument  given  solely 
for  the  purchase  price  or  the  use  of  a  patented  article. 

Sec.  331.  Negotiable  instruments  for  a  speculative  consideration.  If  the  con- 
sideration of  a  promissory  note  or  other  negotiable  instrument  consists  in  whole 
or  in  part  of  the  purchase  price  of  any  farm  product,  at  a  price  greater  by  at  least 
four  times  than  the  fair  market  value  of  the  same  product  at  the  time,  in  the  locality, 
or  of  the  membership  and  rights  in  an  association,  company  or  combination  to 
produce  or  sell  any  farm  product  at  a  fictitious  rate,  or  of  a  contract  or  bond  to 
purchase  or  sell  any  farm  product  at  a  price  greater  by  four  times  than  the  market 
value  of  the  same  product  at  the  time  in  the  locality,  the  words,  "given  for  a  specu- 
lative consideration",  or  other  words  clearly  showing  the  nature  of  the  consideration, 
must  be  prominently  and  legibly  written  or  printed  on  the  face  of  such  note  or 
instrument  above  the  signature  thereof;  and  such  note  or  instrument,  in  the  hands 
of  any  purchaser  or  holder,  is  subject  to  the  same  defenses  as  in  the  hands  of  the 
original  owner  or  holder. 

Sec.  332.  How  negotiable  bonds  are  made  non-negotiable.  The  owner  or  holder 
of  any  corporate  or  municipal  bond  or  obhgation  (except  such  as  are  designated 
to  circulate  as  money,  payable  to  bearer),  heretofore  or  hereafter  issued  in  and 
payable  in  this  State,  but  not  registered  in  pursuance  of  any  State  law,  may  make 
such  bond  or  obligation,  or  the  interest  coupon  accompanying  the  same,  non-nego- 
tiable, by  subscribing  his  name  to  a  statement  indorsed  thereon  that  such  bond. 
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obligation  or  coupon  is  his  property;  and  thereon  the  principal  sum  therein  men- 
tioned is  payable  only  to  such  owner  or  holder,  or  his  legal  representatives  or  assigns, 
unless  such  bond,  obligation  or  coupon  be  transferred  by  indorsement  in  blank,  or 
payable  to  bearer,  or  to  order,  with  the  addition  of  the  assignor's  place  of  residence. 

Laws,    1909,  c.  88.    An  Act  providing  for  the  Punishment  of  Crime, 
constituting  Chapter  40  of  the  Consolidated  Laws. 

Sec.  1520.  Notes  given  for  patent  rights.  A  person  who  takes,  sells  or  transfers 
a  promissory  note  or  other  negotiable  instrument,  knowing  the  consideration  of 
such  note  or  instrument  to  consist  in  whole  or  in  part  of  the  right  to  make,  use  or 
sell  any  patent  invention  or  inventions,  or  any  invention  claimed  or  represented 
to  be  patented,  without  having  the  words  "given  for  a  patent  right"  written  or 
printed  legibly  and  prominently  on  the  face  of  such  note  or  instrument  above  the 
signature  thereto,  is  guilty  of  a  misdemeanor. 

Sec.  1521.  Notes  given  for  a  speculative  consideration.  A  person  who  takes,  sells 
or  transfers  a  promissory  note  or  other  negotiable  instrument,  knowing  the  con- 
sideration of  such  note  or  inatrument  to  consist  in  whole  or  in  part  of  the  purchase 
price  of  any  farm  product  at  a  price  greater  by  four  or  more  times  than  the  fair 
market  value  of  the  same  product  at  the  time  in  the  locality,  or  in  which  the  con- 
sideration shall  be  in  whole  or  in  part  membership  of  and  rights  in  an  association, 
company  or  combination  to  produce  or  sell  any  farm  product  at  a  fictitious  rate, 
or  of  a  contract  or  bond  to  purchase  or  sell  any  farm  product  at  such  rate,  without 
having  the  words  "given  for  a  speculative  consideration",  or  other  words  clearly 
showing  the  nature  of  the  consideration  prominently  and  legibly  written  or  printed 
on  the  face  of  such  note  or  instrument  above  the  signature  thereof  is  guilty  of  a 
misdemeanor. 

California. 
Civil  Code. 

Title  XV,    Negotiable  Instruments. 

Chapter  I.  Negotiable  Instruments  in  General  (§§  3086 — 3165).  Chapter  II. 
Bills  of  Exchange  (§§  3171—3238).  Chapter  III.  Promissory  Notes  (§§  3244—3248). 
Chapter  IV.  Checks  (§§  3254,  3255).  Chapter  V.  Bank  Notes  and  Certificates  of 
Deposit  (§§  3261—3262). 

Chapter  I.    Negotiable  Instruments  in  General. 
Article  I.     General  definitions. 

Sec.  3086.  To  what  instruments  this  title  is  applicable.  The  provisions  of  this 
title  apply  only  to  negotiable  instruments,  as  defined  in  this  article. 

Sec.  3087.  Negotiable  instrument,  what.  A  negotiable  instrument  is  a  written 
promise  or  request  for  the  payment  of  a  certain  sum  of  money  to  order  or  bearer, 
in  conformity  to  the  provisions  of  this  article. 

Sec.  3088.  Must  be  for  unconditional  payment  of  money.  A  negotiable  instru- 
ment must  be  made  payable  in  money  only  and  without  any  condition  not  certain 
of  fulfillment,  except  that  it  may  provide  for  the  payment  of  attorney's  fees  and 
costs  of  suit,  in  case  suit  be  brought  thereon  to  compel  the  payment  thereof. 

Sec.  3089.  Payee.  The  person  to  whose  order  a  negotiable  instrument  is  made 
payable  must  be  ascertainable  at  the  time  the  instrument  is  made. 

Sec.  3090.  Instrument  may  be  in  alternative.  A  negotiable  instrument  may 
give  to  the  payee  an  option  between  the  payment  of  the  sum  specified  therein  and 
the  performance  of  another  act;  but  as  to  the  latter,  the  instrument  is  not  within 
the  provisions  of  this  title. 

Sec.  3091.  Date,  etc.  A  negotiable  instrument  may  be  with  or  without  date, 
and  with  or  without  designation  of  the  time  or  place  of  pa}rment. 

Sec.  3092.  May  contain  a  pledge,  etc.  A  negotiable  instrument  may  contain 
a  pledge  of  collateral  security,  with  authority  to  dispose  thereof. 
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Sec.  3093.  What  it  must  not  contain.  A  negotiable  instrument  must  not  contain 
any  other  contract  than  such  as  is  specified  in  this  article. 

Sec.  3094,  Date.  Any  date  may  be  inserted  by  the  maker  of  a  negotiable  in- 
strument, whether  past,  present,  or  future,  and  the  instrument  is  not  invaUdated 
by  his  death  or  incapacity  at  the  time  of  the  nominal  date. 

Sec.  3095,  Different  classes  of  negotiable  instruments.  There  are  six  classes 
of  negotiable  instruments,  namely:  1.  Bills  of  exchange;  2.  Promissory  notes;  3.  Bank 
notes;  4.  Checks;  5.  Bonds;  6.  Certificates  of  deposit. 

Article  II.    Interpretation  of  negotiable  instruments. 

Sec.  3099,  Time  of  payment,  A  negotiable  instrument  which  does  not  specify 
the  time  of  payment,  is  payable  immediately. 

Sec.  3100,  Place  of  payment  not  specified,  A  negotiable  instrument  which 
does  not  specify  a  place  of  payment,  is  payable  at  the  residence  or  place  of  business 
of  the  maker,  or  wherever  he  may  be  found. 

Sec.  3101,  Instruments  payable  to  a  person  or  his  order,  how  construed.  An 
instrument,  otherwise  negotiable  in  form,  payable  to  a  person  named,  but  with 
the  words  added,  "or  to  his  order,"  or  "to  bearer,"  or  words  equivalent  thereto, 
is  in  the  former  case  payable  to  the  written  order  of  such  person,  and  in  the  latter 
case  payable  to  the  bearer. 

Sec.  3102,  Unindorsed  note,  when  negotiable,  A  negotiable  instrament,  made 
payable  to  the  order  of  the  maker,  or  of  a  fictitious  person,  if  issued  by  the  maker 
for  a  vaUd  consideration,  without  indorsement,  has  the  same  effect  against  him  and 
all  other  persons  having  notice  of  the  facts  as  if  paj'able  to  the  bearer. 

Sec.  3103,  Fictitious  payee,  A  negotiable  instrument,  made  payable  to  the 
order  of  a  person  obviously  fictitious,  is  payable  to  the  bearer. 

Sec.  3104.  Presumption  of  consideration.  The  signature  of  every  drawer,  ac- 
ceptor, and  indorser  of  a  negotiable  instrument  is  presumed  to  have  been  made  for 
a  valuable  consideration,  before  the  maturity  of  the  histrument,  and  in  the  ordinary 
course  of  business. 

Article  III.    Indorsement. 

Sec.  3108,  Indorsement,  what.  One  who  writes  his  name  upon  a  negotiable 
instrument,  otherwise  than  as  a  maker  or  acceptor,  and  delivers  it,  with  his  name 
thereon,  to  another  person,  is  caUed  an  indorser,  and  his  act  is  called  indorsement. 

Sec.  3109,  Agreement  to  indorse.  One  who  agrees  to  indorse  a  negotiable  in- 
strument is  bound  to  write  his  signature  upon  the  back  of  the  instrument,  if  there 
is  sufficient  space  thereon  for  that  purpose. 

Sec.  3110,  When  may  be  made  on  separate  paper.  When  there  is  not  room  for 
a  signature  upon  the  back  of  a  negotiable  instrument,  a  signature  equivalent  to  an 
indorsement  thereof  may  be  made  upon  a  paper  aimexed  thereto. 

Sec.  3111.    Kinds  of  indorsement.   An  indorsement  may  be  general  or  special. 

Sec.  3112.  General  indorsement,  what.  A  general  indorsement  is  one  by  which 
no  indorsee  is  named. 

Sec.  3113.  Special  indorsement,  what.  A  special  indorsement  specifies  the 
indorsee. 

Sec.  3114.  General  indorsement,  how  made  special.  A  negotiable  instrument 
bearing  a  general  indorsement  cannot  be  afterwards  specially  indorsed;  but  any 
lawful  holder  may  turn  a  general  indorsement  into  a  a  special  one,  by  writing  above 
it  a  direction  for  payment  to  a  particular  person. 

Sec.  3115,  Destruction  of  negotiability  by  indorser.  A  special  indorsement  may, 
by  express  words  for  that  purpose,  but  not  otherwise,  be  so  made  as  to  render  the 
instrument  not  negotiable. 

Sec.  3116,  Implied  warranty  of  indorser.  Every  indorser  of  a  negotiable  instru- 
ment, irnless  his  indorsement  is  quahfied,  warrants  to  every  subsequent  holder 
thereof,  who  is  not  hable  thereon  to  him:  First.  That  it  is  in  all  respects  what  it 
purports  to  be.  Second.  That  he  has  a  good  title  to  it.  Third.  That  the  signatures 
of  all  prior  parties  are  binding  upon  them.  Fourth.  That  if  the  instrument  is  dis- 
honored, the  indorser  will,  upon  notice  thereof  duly  given  to  liim,  or  without  notice, 
where  it  is  excused  by  law,  pay  the  same  with  interest,  unless  exonerated  under  the 
provisions  of  sections  thirty-one  hundred  and  eighty-nine,  thirty-two  hundred  and 
thirteen,  thirty-two  hundred  and  forty-eight,  or  thirty-two  hundred  and  fifty-five. 
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Sec.  3117.  Indorser,  when  liable  to  payee.  One  who  indorses  a  negotiable  in- 
strument before  it  is  delivered  to  the  payee,  is  liable  to  the  payee  thereon,  as  an 
indorser. 

Sec.  3118.  Indorsement  without  recourse.  An  indorser  may  qualify  his  indorse- 
ment with  the  words,  "without  recourse,"  or  equivalent  words;  and  upon  such 
indorsement,  he  is  responsible  only  to  the  same  extent  as  in  the  case  of  a  transfer 
without  indorsement. 

Sec.  3119.  Same.  Except  as  otherwise  prescribed  by  the  last  section,  an  in- 
dorsement, without  recourse,  has  the  same  effect  as  any  other  indorsement. 

Sec.  3120.  Indorsee  privy  to  contract.  An  indorsee  of  a  negotiable  instrument 
has  the  same  rights  against  every  prior  party  thereto  that  he  would  have  had  if  the 
contract  had  been  made  directly  between  them  in  the  first  instance. 

[Sec.  3121.    Repealed.] 

Sec.  3122.  Effect  of  want  of  consideration.  The  want  of  consideration  for 
the  undertaking  of  a  maker,  acceptor,  or  indorser  of  a  negotiable  instrument  does 
not  exonerate  him  from  liability  thereon  to  an  indorsee  in  good  faith  for  a  conside- 
ration. 

Sec.  3123.  Indorsee  in  due  course,  what.  An  indorsee  in  due  course  is  one  who, 
in  good  faith,  in  the  ordinary  course  of  business,  and  for  value,  before  its  apparent 
maturity  or  presumptive  dishonor,  and  without  knowledge  of  its  actual  dishonor, 
acquires  a  negotiable  mstrument  duly  indorsed  to  him,  or  indorsed  generally,  or 
payable  to  the  bearer. 

Sec.  3124.  Rights  of  indorsee  in  due  course.  An  indorsee  of  a  negotiable  instru- 
ment, in  due  course,  acquires  an  absolute  title  thereto,  so  that  it  is  valid  in  his  hands, 
notwithstanding  any  provision  of  law  making  it  generally  void  or  voidable,  and 
notwithstanding  anj'  defect  in  the  title  of  the  person  from  whom  he  acquired  it. 

Sec.  3125.  Instrument  left  blank.  One  who  makes  himself  a  party  to  an  instru- 
ment intended  to  be  negotiable,  but  which  is  left  wholly  or  partly  in  blank,  for  the 
purpose  of  filling  afterwards,  is  Uable  upon  the  instrument  to  an  indorsee  thereof 
in  due  course,  in  whatever  manner  and  at  whatever  time  it  may  be  filled,  so  long 
as  it  remains  negotiable  in  form. 

Article  IV.  Presentment  for  -pnyment. 
Sec.  3130.  Effect  of  want  of  demand  on  principal  debtor.  It  is  not  necessary 
to  make  a  demand  of  payment  upon  the  principal  debtor  in  a  negotiable  instrument 
in  order  to  charge  him ;  but  if  the  instrument  is  bj'  its  terms  payable  at  a  specified 
place,  and  he  is  able  and  willing  to  pay  it  there  at  maturity,  such  ability  and  wiUing- 
ness  are  equivalent  to  an  offer  of  payment  upon  his  part. 

Sec.  3131.  Presentment,  how  made.  Presentment  of  a  negotiable  instrument 
for  payment,  when  necessary,  must  be  made  as  follows,  as  nearly  as  by  reasonable 
diligence  it  is  practicable:  1.  The  instrument  must  be  presented  by  the  holder,  or 
his  agent;  2.  The  instrument  must  be  presented  to  the  principal  debtor,  if  he  can 
be  found  at  the  place  where  presentment  should  be  made;  and  if  not,  then  it  must 
be  presented  to  some  other  person  having  charge  thereof,  or  employed  therein, 
if  one  can  be  found  there;  3.  An  instrument  which  specifies  a  place  for  its  payment 
must  be  presented  there;  and  if  the  place  specified  includes  more  than  one  house, 
then  at  the  place  of  residence,  or  business,  of  the  principal  debtor,  if  it  can  be  found 
therein;  4.  An  instrument  which  does  not  specify  a  place  for  its  payment  must  be 
presented  at  the  place  of  residence,  or  business,  of  the  principal  debtor,  or  wherever 
he  may  be  found,  at  the  option  of  the  presenter;  5.  The  instrument  must  be  presented 
upon  the  day  of  its  maturity,  or,  if  it  is  payable  on  demand,  it  may  be  presented 
upon  any  day.  It  must  be  presented  within  reasonable  hours;  and  if  it  is  payable 
at  a  banking-house,  within  the  usual  banking  hours  of  the  vicinity,  but,  by  the 
consent  of  the  person  to  whom  it  should  be  presented,  it  may  be  presented  at  any 
hour  of  the  day;  6.  If  the  principal  debtor  has  no  place  of  business,  or  if  his  place 
of  business,  or  residence,  cannot,  with  reasonable  diligence,  be  ascertained,  present- 
ment for  payment  is  excused. 

Sec.  3132.    Apparent  maturity,  when.   The  apparent  maturity  of  a  negotiable 
nstrument,  payable  at  a  particular  time,  is  the  day  on  which,  by  its  terms,  it  be- 
comes due,  or  when  that  is  a  holiday,  the  next  business  day. 

Sec.  3133.  Presumptive  dishonor  of  bill,  payable  after  sight.  A  bill  of  exchange, 
payable  at  a  certain  time  after  sight,  whicli  is  not  accepted  witliin  ten  days  after 
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its  date,  in  addition  to  the  time  which  would  suffice,  with  ordinary  diligence,  to 
forward  it  for  acceptance,  is  presumed  to  have  been  dishonored. 

Sec.  3134.  Apparent  maturity  of  bill,  payable  at  sight.  The  apparent  maturity 
of  a  bill  of  exchange,  payable  at  sight  or  on  demand,  is:  1.  If  it  bears  interest,  one 
year  after  its  date;  or,  2.  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  addi- 
tion to  the  time  which  would  suffice,  with  ordinary  dUigence,  to  forward  it  for  ac- 
ceptance. 

Sec.  3135.  Apparent  maturity  of  note.  The  apparent  maturity  of  a  promissory 
note,  payable  at  sight  or  on  demand,  is:  1.  If  it  bears  interest,  one  year  after  its 
date;  or,  2.  If  it  does  not  bear  interest,  six  months  after  its  date. 

Sec.  3136.  Same.  Where  a  promissory  note  is  payable  at  a  certain  time  after 
sight  or  demand,  such  time  is  to  be  added  to  the  periods  mentioned  in  the  last  section. 

Sec.  3137.  Surrender  of  instrument,  when  a  condition  of  payment.  A  party 
to  a  negotiable  instrument  may  require,  as  a  condition  concurrent  to  its  payment 
by  him:  1.  That  the  instrument  be  surrendered  to  him,  unless  it  is  lost  or  destroyed, 
or  the  holder  has  other  claims  upon  it;  or,  2.  If  the  holder  has  a  right  to  retain  the 
instrument  and  does  retain  it,  then  that  a  receipt  for  the  amount  paid,  or  an  exoner- 
ation of  the  party  pajring,  be  written  thereon ;  or,  3.  If  the  instrument  is  lost  or  de- 
stroyed, then  that  the  holder  give  to  him  a  bond,  executed  by  himself  and  two  suffi- 
cient sureties,  to  indemnify  him  against  any  lawful  claim  thereon. 

Article   V.    Dishonor  of  negotiable  instruments. 

Sec.  3141.  Dishonor,  what.  A  negotiable  instrument  is  dishonored,  when  it 
is  either  not  paid,  or  not  accepted,  according  to  its  tenor,  on  presentment  for  the 
purpose,  or  without  presentment,  where  that  is  excused. 

Sec.  3142.  Notice,  by  whom  given.  Notice  of  the  dishonor  of  a  negotiable  instru- 
ment may  be  given:  I.  By  a  holder  thereof;  or,  2.  By  any  party  to  the  instrument 
who  might  be  compelled  to  pay  it  to  the  holder,  and  who  would,  upon  taking  it  up, 
have  a  right  to  reimbursement  from  the  party  to  whom  the  notice  is  given. 

Sec.  3143.  Form  of  notice.  A  notice  of  dishonor  may  be  given  in  any  form  which 
describes  the  instrument  with  reasonable  certainty,  and  substantially  informs  the 
party  receiving  it  that  the  instrument  has  been  dishonored. 

Sec.  3144.  Notice,  how  served.  A  notice  of  dishonor  may  be  given:  1.  By  deU- 
vering  it  to  the  party  to  be  charged,  personally,  at  any  place;  or,  2.  By  dehvering 
it  to  some  person  of  discretion  at  the  place  of  residence  or  busmess  of  such  party, 
apparently  acting  for  him;  or,  3.  By  properly  folding  the  notice,  directing  it  to 
the  party  to  be  charged,  at  his  place  of  residence,  according  to  the  best  information 
that  the  person  giving  the  notice  can  obtain,  depositing  it  in  the  post-office  most 
conveniently  accessible  from  the  place  where  the  presentment  was  made,  and  paying 
the  postage  thereon. 

Sec.  3145.  Notice,  how  served  after  indorser's  death.  In  case  of  the  death  of  a 
party  to  whom  notice  of  dishonor  should  otherwise  be  given,  the  notice  must  be 
given  to  one  of  his  personal  representatives ;  or,  if  tliere  are  none,  then  to  any  member 
of  his  family  who  resided  with  him  at  his  death;  or,  if  there  is  none,  then  it  must 
be  mailed  to  liis  last  place  of  residence,  as  prescribed  by  subdivision  three  of  the 
last  section. 

Sec.  3146.  Notice  given  in  ignorance  of  death,  valid.  A  notice  of  dishonor  sent 
to  a  party  after  his  death,  but  in  ignorance  thereof,  and  in  good  faith,  is  vahd. 

Sec.  3147.  Notice,  when  to  be  given.  Notice  of  dishonor,  when  given  by  the  holder 
of  an  instrument  or  his  agent,  otherwise  than  by  mail,  must  be  given  on  the  day 
of  dishonor,  or  on  the  next  business  day  thereafter. 

Sec.  3148.  Notice  of  dishonor,  when  to  be  mailed.  When  notice  of  dishonor 
is  given  by  mail,  it  must  be  deposited  in  the  post-office  in  time  for  the  first  mail 
which  closes  after  noon  of  the  first  business  day  succeeding  the  dishonor,  and  which 
leaves  the  place  where  the  instrument  was  dishonored,  for  the  place  to  which  the 
notice  should  be  sent. 

Sec.  3149.  Notice,  how  given  by  agent.  When  the  holder  of  a  negotiable  mstru- 
ment,  at  the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  is  sufficient  for 
him  to  give  notice  to  his  principal  in  the  same  manner  as  to  an  indorser,  and  his 
principal  may  give  notice  to  any  other  party  to  be  charged,  as  if  he  were  himself 
an  indorser.  And  if  an  agent  of  the  owner  employs  a  subagent,  it  is  sufficient  for 
each  successive  agent  or  subagent  to  give  notice  m  like  manner  to  his  own  principal. 
B  15 
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Sec.  3150,  Additional  time  for  notice  by  indorser.  Every  party  to  a  negotiable 
instrument,  receiving  notice  of  its  dislionor,  has  the  lilic  time  thereafter  to  give 
similar  notice  to  prior  parties  as  the  original  holder  had  after  its  dishonor.  But 
this  additional  time  is  available  only  to  the  particular  party  entitled  thereto. 

Sec.  3151.  Effect  of  notice  of  dishonor.  A  notice  of  the  dishonor  of  a  negotiable 
instrument,  if  vahd  in  favor  of  the  party  giving  it,  inures  to  the  benefit  of  ail  other 
parties  thereto  whose  right  to  give  the  like  notice  has  not  then  been  lost. 

Article  VI.    Excuse  of  presentment  and  notice. 
Sec.  3155.    Notice  of  dishonor,  when  excused.   Notice  of  dishonor  is  excused: 

1.  When  the  party  by  whom  it  should  be  given  camiot,  with  reasonable  dihgence, 
ascertain  either  the  place  of  residence  or  business  of  the  party  to  be  charged;  or, 

2.  When  there  is  no  post-office  communication  between  the  town  of  the  party  by 
whom  the  notice  should  be  given  and  the  town  in  which  the  place  of  residence  or 
business  of  the  party  to  be  charged  is  situated ;  or,  3.  When  the  party  to  be  charged 
is  the  same  person  who  dishonors  the  instrument;  or,  4.  When  the  notice  is  waived 
by  the  party  entitled  thereto. 

Sec.  3156.  Presentment  and  notice,  when  excused.  Presentment  and  notice 
are  excused  as  to  any  party  to  a  negotiable  instrument  who  informs  the  holder, 
within  ten  days  before  its  maturity,  that  it  will  be  dishonored. 

Sec.  3157.  Same.  If,  before  or  after  the  maturity  of  an  instrument,  an  indorser 
has  received  full  security  for  the  amount  thereof,  or  the  maker  has  assigned  all  his 
estate  to  him  as  such  security,  presentment  and  notice  to  him  are  excused. 

Sec.  3158.  Delay,  when  excused.  Delay  in  presentment,  or  in  giving  notice 
of  dishonor,  is  excused  when  caused  by  circumstances  wliich  the  party  delaying 
could  not  have  avoided  by  the  exercise  of  reasonable  care  and  diligence. 

Sec.  3159,  Waiver  of  presentment  and  notice.  A  waiver  of  presentment  waives 
notice  of  dishonor  also,  unless  the  contrary  is  expressly  stipulated;  but  a  waiver  of 
notice  does  not  waive  presentment. 

Sec.  3160.  Waiver  of  protest.  A  waiver  of  protest  on  any  negotiable  instrument 
other  than  a  foreign  bill  of  exchange  waives  presentment  and  notice. 

Article  VII.  Extinction  of  negotiable  instruments. 
Sec.  3164,  Obligation  of  party,  when  extinguished.  The  obligation  of  a  party 
to  a  negotiable  instrument  is  extinguished:  1.  In  like  manner  with  that  of  parties 
to  contracts  in  general ;  or,  2.  By  payment  of  the  amount  due  upon  the  instrument, 
at  or  after  its  maturity,  in  good  faith  and  in  the  ordinary  course  of  business,  to  any 
person  having  actual  possession  thereof,  and  entitled  by  its  terms  to  payment. 

Chapter  II.    Bills  of  exchange. 
Article  I.    Form  and  interpretation  of  a  hill. 

Sec.  3171.  Bill  of  exchange,  what.  A  bill  of  exchange  is  an  instrument,  negoti- 
able in  form,  by  which  one,  who  is  called  the  drawer,  requests  another,  called  the 
drawee,  to  pay  a  specified  sum  of  money. 

Sec.  3172.  Drawee,  in  case  of  need.  A  bill  of  exchange  may  give  the  name  of 
any  person  in  addition  to  the  drawee,  to  be  resorted  to  in  case  of  need. 

Sec.  3173.  Bill  in  parts  of  a  set.  A  bill  of  exchange  may  be  drawn  in  any  number 
of  parts,  each  part  stating  the  existence  of  the  others,  and  all  forming  one  set. 

Sec.  31 74.  When  must  be  in  a  set.  An  agreement  to  draw  a  bill  of  exchange  binds 
the  drawer  to  execute  it  in  three  parts,  if  the  other  party  to  the  agreement  desires  it. 

Sec.  3175.  Presentment,  etc.,  of  part  of  set.  Presentment,  acceptance,  or  pay- 
ment, of  a  single  part  in  a  set  of  a  bill  of  exchange,  is  sufficient  for  the  whole. 

Sec.  3176.  Bill,  where  payable.  A  bill  of  exchange  is  payable:  i.  At  the  place 
where,  by  its  terms,  it  is  made  payable;  2.  If  it  specifies  no  place  of  payment,  then 
at  the  place  to  which  it  is  addressed;  3.  If  it  is  not  addressed  to  any  place,  then  at 
the  place  of  residence  or  business  of  the  drawee,  or  wheiever  he  may  be  found.  If 
the  drawee  has  no  place  of  business,  or  if  his  place  of  business  or  residence  camiot, 
with  reasonable  diligence,  be  ascertained,  presentment  for  payment  is  excused, 
and  the  bill  may  be  protested  for  non-payment. 

Sec.  3177.  Rights  and  obligations  of  drawer.  The  rights  and  obUgations  of  the 
drawer  of  a  bill  of  exchange  are  the  same  as  those  of  the  first  indorser  of  any  other 
negotiable  instrument. 
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Article  II.    Days  of  grace. 
Sec.  3181.     Days  of  grace.    Days  of  grace  are  not  allowed. 

Article  III.  Presejilinent  for  acceptance. 

Sec.  3185.  When  a  bill  may  be  presented.  At  any  time  before  a  bill  of  exchange 
is  payable,  the  holder  may  present  it  to  the  drawee  for  acceptance,  and  if  accept- 
ance is  refused,  the  bill  is  dishonored. 

Sec.  3186.  Presentment,  how  made.  Presentment  for  acceptance  must  be  made 
in  the  following  manner,  as  nearly  as  by  reasonable  dihgence  it  is  practicable.  First. 
The  bill  must  be  presented  by  the  holder  or  his  agent.  Second.  It  must  be  presented 
on  a  business  day,  and  within  reasonable  hours.  Thud.  It  must  be  presented  to 
the  drawee,  or,  if  he  be  absent  from  his  place  of  residence  or  business,  to  some  person 
having  charge  thereof,  or  employed  therein;  and.  Fourth.  The  drawee,  on  such 
presentment,  may  postpone  his  acceptance  or  refusal  until  the  next  day.  If  the 
drawee  have  no  place  of  business,  or  if  his  place  of  business  or  residence  cannot, 
with  reasonable  dihgence,  be  ascertained,  presentment  for  acceptance  is  excused, 
and  the  bill  may  be  protested  for  non-acceptance. 

Sec.  3187.  Presentment  to  joint  drawees.  Presentment  for  acceptance  to  one 
of  several  jomt  drawees,  and  refusal  by  him,  dispenses  with  presentment  to  the 
others. 

Sec.  3188.  When  presentment  to  be  made  to  drawee  in  case  of  need.  A  bill  of 
exchange  which  specifies  a  drawee  in  case  of  need,  must  be  presented  to  him  for 
acceptance  or  payment,  as  the  case  may  be,  before  it  can  be  treated  as  dishonored. 

Sec.  3189.  Presentment,  when  must  be  made.  When  a  biU  of  exchange  is  pay- 
able at  a  specified  time  after  sight,  the  drawer  and  indorsers  are  exonerated  if  it 
is  not  presented  for  acceptance  within  ten  days  after  the  time  which  would  suffice, 
with  ordinarj'  dihgence,  to  forward  it  for  accej)tance,  luiless  presentment  is  excused. 

Article  IV.    Acceptance. 

Sec.  3193.  Acceptance,  how  made.  An  acceptance  of  a  bill  must  be  made  in 
writing,  by  the  drawee  or  by  an  acceptor  for  honor,  and  may  be  made  by  the  acceptor 
writing  his  name  across  the  face  of  the  bill,  with  or  without  other  words. 

Sec.  3194.  Holder  entitled  to  acceptance  on  face  of  bill.  The  holder  of  a  bill 
of  exchange,  if  entitled  to  an  acceptance  thereof,  may  treat  the  biU  as  dishonored 
if  the  drawee  refuses  to  write  across  its  face  an  unquahfied  acceptance. 

Sec.  3195.  What  acceptance  sufficient  with  consent  of  holder.  The  holder  of 
a  bill  of  exchange  may,  without  piejudice  to  liis  rights  against  prior  parties,  receive 
and  treat  as  a  sufficient  acceptance :  1 .  An  acceptance  written  upon  any  part  of  the 
bill,  or  upon  a  separate  paper;  2.  An  acceptance  qualified  so  far  only  as  to  make 
the  bill  payable  at  a  particular  place  within  the  city  or  town  in  which,  if  the 
acceptance  was  unqualified,  it  would  be  payable;  or,  3.  A  refusal  by  the  drawee  to 
return  the  bill  to  the  holder  after  presentment,  in  which  case  the  bill  is  payable 
immediately  without  regard  to  its  terms. 

Sec.  3196.  Acceptance  by  separate  instrument.  The  acceptance  of  a  biU  of  ex- 
change, by  a  separate  instrument,  binds  the  acceptor  to  one,  who,  upon  the  faith 
thereof,  has  the  bill  for  value  or  other  good  consideration. 

Sec.  3197.  Promise  to  accept,  when  equivalent  to  acceptance.  An  unconditional 
promise,  in  writing,  to  accept  a  bill  of  exchange,  is  a  sufficient  acceptance  thereof, 
in  favor  of  every  person  who  upon  the  faith  thereof  has  taken  the  bill  for  value. 

Sec.  3198.  Cancellation  of  acceptance.  The  acceptor  of  a  bill  of  exchange  may 
cancel  his  acceptance  at  any  time  before  deUvering  the  bill  to  the  holder,  and  before 
the  holder  has,  with  the  consent  of  the  acceptor,  transferred  his  title  to  another 
person  who  has  given  value  for  it  upon  the  faith  of  such  acceptance. 

Sec.  3199.  What  is  admitted  by  acceptance.  The  acceptance  of  a  bill  of  exchange 
admits  the  signature  of  the  drawer,  but  does  not  admit  the  signature  of  any  mdorser 
to  be  genuine. 

Article  V.     Acceptance  or  payment  for  honor. 

Sec.  3203.  When  bill  may  be  accepted  or  paid  for  honor.  On  the  dishonor  of 
a  bill  of  exchange  by  the  drawee,  and,  in  case  of  a  foreign  bill,  after  it  has  been  duly 
protested,  it  may  be  accepted  or  paid  by  any  person,  for  the  honor  of  any  party 
thereto. 

15* 
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Sec.  3204.  Holder  of  bill  of  exchange  bound  to  accept  payment  for  honor.  The 
holder  of  a  bill  of  exchange  is  not  bound  to  allow  it  to  be  accepted  for  honor,  but 
is  boiuid  to  accept  payment  for  honor. 

Sec.  3205.  Acceptance  for  honor,  how  made.  An  acceptor  or  payor  for  honor 
must  write  a  memorandum  upon  the  bill,  stating  therein  for  whose  honor  he  accepts 
or  paj's,  and  must  give  notice  to  such  parties,  with  reasonable  diUgence,  of  the  fact 
of  such  acceptance  or  payment.  Having  done  so,  he  is  entitled  to  reimbursement 
from  such  parties,  and  from  all  parties  prior  to  them. 

Sec.  3206.  How  enforced.  A  bill  of  exchange  which  has  been  accepted  for  honor 
must  be  presented  at  its  maturity  to  the  drawee  for  payment,  and  notice  of  its  dis- 
honor by  him  must  be  given  to  the  acceptor  for  honor,  in  like  manner  as  to  an  in- 
dorser;  after  which  the  acceptor  for  honor  must  pay  the  bill. 

Sec.  3207.  Notice  of  dishonor  not  excused  by  acceptance  for  honor.  The  accept- 
ance of  a  bill  of  exchange  for  honor  does  not  excuse  the  holder  from  giving  notice 
of  its  dishonor  by  the  drawee. 

Article   VI.     Presentment  for  payment. 

Sec.  3211.  Presentment,  when  bill  not  accepted,  where  made.  If  a  bill  of  exchange 
is  by  its  term.s  payable  at  a  pai'ticular  place,  and  is  not  accepted  on  presentment, 
it  must  be  presented  at  the  same  place  for  payment,  when  presentment  for  pay- 
ment is  necessary. 

Sec.  3212.  Presentment  of  bill,  payable  at  particular  place.  A  bill  of  exchange, 
accepted  paj'able  at  a  particular  jjlace,  must  be  presented  at  the  place  for  pay- 
ment, when  presentment  for  payment  is  necessary,  and  need  not  be  presented 
elsewhere. 

Sec.  3213.  Effect  of  delay  in  presentment,  in  certain  cases.  If  a  bill  of  exchange, 
payable  at  sight  or  on  demand,  without  interest,  is  not  duly  presented  for  payment 
within  ten  days  after  the  time  in  which  it  could,  with  reasonable  diligence,  be  trans- 
mitted to  the  proper  place  for  such  presentment,  the  drawer  and  indorsers  are 
exonerated,  unless  such  presentment  is  excused. 

Sec.  3214.  Effect  in  other  cases.  Mere  delay  in  presenting  a  biU  of  exchange 
payable  with  interest,  at  sight  or  on  demand,  does  not  exonerate  any  party  thereto. 

Article   VII .     Ercu.^e  of  presentment  and  notice. 

Sec.  3218.  Presentment,  when  excused.  The  presentment  of  a  bill  of  exchange 
for  acceptance  is  excused  if  the  drawee  has  not  capacity  to  accept  it. 

Sec.  3219.  Delay,  when  excused.  Delay  in  the  presentment  of  a  bill  of  exchange 
for  acceptance  is  excused,  when  caused  by  circumstances  over  which  the  holder 
has  no  control. 

Sec.  3220.  Presentment  and  notice,  when  excused.  Presentment  of  a  biU  of 
exchange  for  acceptance  or  paj'inent,  and  notice  of  its  dishonor,  are  excused  as  to 
the  drawer,  if  he  forbids  the  drawee  to  accept,  or  the  acceptor  to  pay  the  bill ;  or  if, 
at  the  time  of  drawing,  he  had  no  reason  to  believe  that  the  drawee  would  accept 
or  pay  the  same. 

Article    VIII.     Foreign  hills. 

Sec.  3224.  Definitions.  An  inland  bill  of  exchange  is  one  drawn  and  payable 
within  this  state.    All  others  are  foreign. 

Sec.  3225.  Protest  necessary.  Notice  of  the  dishonor  of  a  foreign  bill  of  exchange 
can  be  given  only  by  notice  of  its  protest. 

Sec.  3226.  Protest,  by  whom  made.  Protest  must  be  made  by  a  notary  pubUc, 
if  with  reasonable  diligence  one  can  be  obtained ;  and  if  not,  then  by  any  reputable 
person,  in  the  presence  of  two  witnesses. 

Sec.  3227.  Protest,  how  made.  Protest  must  be  made  by  an  instrument  in  writing, 
giving  a  hteral  copy  of  the  bill  of  exchange,  with  all  that  is  written  thereon,  or  an- 
nexing the  original;  stating  the  presentment,  and  the  manner  in  which  it  was  made; 
the  presence  or  absence  of  the  drawee  or  acceptor,  as  the  case  may  be;  the  refusal 
to  accept  or  to  pay,  or  the  inabUity  of  the  drawee  to  give  a  binding  acceptance ;  and 
in  case  of  refusal,  the  reason  assigned,  if  any;  and,  finally,  protesting  against  aU 
the  parties  to  be  charged. 

Sec.  3228.  Protest,  where  made.  A  protest  for  non-acceptance  must  be  made 
in  the  city  or  town  in  which  the  bill  is  presented  for  acceptance,  and  a  protest  for 
non-payment  in  the  city  or  town  in  which  it  is  presented  for  payment. 
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Sec.  3229.  Protest,  when  to  be  made.  A  protest  must  be  noted  on  the  day 
of  presentment,  or  on  the  next  business  day ;  but  it  may  be  written  out  at  any  time 
thereafter. 

Sec.  3230.  Protest,  when  excused.  The  want  of  a  protest  of  a  foreign  bUI  of 
exchange,  or  delay  in  making  the  same,  is  excused  in  like  cases  with  the  want  or 
delay  of  presentment. 

Sec.  3231.  Notice  of  protest,  how  given.  Notice  of  protest  must  be  given  in  the 
same  manner  as  notice  of  dishonor,  except  that  it  may  be  given  by  the  notary  who 
makes  the  protest. 

Sec.  3232.  Waiver  of  protest.  If  a  foreign  bill  of  exchange  on  its  face  waives 
protest,  notice  of  dishonor  may  be  given  to  any  party  thereto,  in  like  manner 
as  of  an  inland  bill;  except  that  if  any  indorser  of  such  a  bill  expressly  requires 
protest  to  be  made,  by  a  direction  written  on  the  bill  at  or  before  his  indorsement, . 
protest  must  be  made,  and  notice  thereof  given  to  him  and  to  all  subsequent 
indorsers. 

Sec.  3233.  Declaration  before  payment  for  honor.  One  who  pays  a  foreign  bill 
of  exchange  for  honor  must  declare,  before  payment,  in  the  presence  of  a  person 
authorized  to  make  protest,  for  whose  honor  he  pays  the  same,  in  order  to  entitle 
him  to  reimbursement. 

Sec.  3234.  Damages  allowed  on  dishonor  of  foreign  bill.  Damages  are  allowed 
as  hereinafter  prescribed,  as  a  fuD  compensation  for  interest  accrued  before  notice 
of  dishonor,  re-exchange,  expenses,  and  all  other  damages,  in  favor  of  holders  for 
value  only,  upon  bUls  of  exchange  drawn  or  negotiated  within  this  state,  and  pro- 
tested for  non-acceptance  or  non-payment. 

Sec.  3235.  Rate  of  damages.  Damages  are  allowed  under  the  last  section  upon 
bUls  drawn  upon  any  person:  1.  If  drawn  upon  a  person  in  this  state,  two  dollars 
upon  each  one  hundred  dollars  of  the  principal  sum  specified  in  the  bill;  2.  If  drawn 
upon  a  person  out  of  this  state,  five  dollars  upon  each  one  hundred  dollars  of  the 
principal  sum  specified  in  the  bill;  3.  If  drawn  upon  a  person  in  any  place  in  a 
foreign  country,  fifteen  doUars  upon  each  one  hundred  dollars  of  the  principal 
sum  specified  in  the  bill. 

Sec.  3236.  Interest  on  amount  of  protested  bill.  From  the  time  of  notice  of  dis- 
honor and  demand  of  payment,  lawful  interest  must  be  allowed  upon  the  aggregate 
amount  of  the  principal  sum  specified  in  the  bill,  and  the  damages  mentioned  in  the 
preceding  section. 

Sec.  3237.  Damages,  how  estimated.  If  the  amount  of  a  protested  bill  of  ex- 
change is  expressed  in  money  of  the  United  States  damages  are  estimated  upon  such 
amount  without  regard  to  the  rate  of  exchange. 

Sec.  3238.  Same.  If  the  amoimt  of  a  protested  bill  of  exchange  is  expressed 
in  foreign  money,  damages  are  estimated  upon  the  value  of  a  similar  bill  at  the 
time  of  protest,  in  the  place  nearest  to  the  place  where  the  bill  was  negotiated,  and 
where  such  bills  are  currently  sold. 

Chapter  III.     Promissory  notes. 

Sec.  3244.  Promissory  note,  what.  A  promissorj^  note  is  an  instrument,  negoti- 
able in  form,  whereby  the  signer  promises  to  pay  a  specified  sum  of  money. 

Sec.  3245.  Certain  instruments  promissory  notes.  An  instrument  in  the  form 
of  a  bill  of  exchange,  but  drawn  upon  and  accepted  by  the  drawer  himself,  is  to  be 
deemed  a  promissory  note. 

Sec.  3246.  Bill  of  exchange,  when  converted  into  a  note.  A  bill  of  exchange, 
if  accepted,  with  the  consent  of  the  owTier,  by  a  person  other  than  the  drawee,  or 
an  acceptor  for  honor,  becomes  in  effect  the  promissory  note  of  such  person,  and 
all  prior  parties  thereto  are  exonerated. 

Sec.  3247.  Certain  sections  applicable  to  notes.  Chapter  one  of  this  title,  and 
sections  three  thousand  one  hundred  and  eighty-one  and  three  thousand  two  hundred 
and  fourteen  of  this  code,  apply  to  promissory  notes. 

Sec.  3248.  Effect  of  delay  in  presentment.  If  a  promissory  note,  payable  on 
demand,  or  at  sight,  without  interest,  is  not  duly  presented  for  payment  within 
six  months  from  its  date,  the  indorsers  thereof  are  exonerated,  imless  such  present- 
ment is  excused. 
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Chapter  IV.     Checks. 

Sec.  3254,  Check,  what.  A  check  is  a  bill  of  exchange  drawn  upon  a  bank 
or  banker,  or  a  person  described  as  such  upon  the  face  thereof,  and  payable  on  demand 
without  interest. 

Sec.  3255.  Rules  applicable  to  checks.  A  check  is  subject  to  all  the  provisions 
of  this  code  concerning  bills  of  exchange,  except  that:  1.  The  drawer  and  indorsers 
are  exonerated  by  delay  in  presentment,  only  to  the  extent  of  the  injury  which 
they  suffer  thereby;  2.  An  indorsee,  after  its  apparent  maturity,  but  without  actual 
notice  of  its  dishonor,  acquires  a  title  equal  to  that  of  an  indorsee  before  such  period. 

Georgia. 
Code,  191!. 

Sec.  1774.  Commercial  value  only,  collectable.  If  any  commercial  fertilizer 
or  fertilizer  material  offered  for  sale  in  tliis  state  shall,  upon  official  analj'sis,  prove 
deficient  in  any  of  its  ingredients  as  guaranteed  and  branded  upon  the  sacks  or 
packages,  and  if  by  reason  of  such  deficiency  the  commercial  value  thereof  shall 
fall  three  per  cent,  below  the  guaranteed  total  commercial  value  of  such  fertilizer 
or  fertilizer  material,  then  anj'  note  or  obligation  given  in  paj'ment  therefor  shall  be 
collectable  by  law  only  for  the  amount  of  actual  total  commercial  value  as 
ascertained  by  said  official  analysis,  and  the  person  or  coi^poration  selhng  the 
same  shall  be  liable  to  consumer  by  reason  of  such  deficiency  for  such  damages, 
if  any,  as  may  be  proved  and  obtained  by  him  on  trial  before  a  jury  in  any 
court  of  competent  jurisdiction  in  tliis  state. 

Sec.  1792.  When  seller  refuses  to  take  a  sample.  Should  the  seller  refuse  to 
take  the  sample  when  so  requested  by  the  purchaser,  then  upon  proof  of  this  fact 
the  purchaser  shall  be  entitled  to  liis  plea  of  failure  of  consideration,  and  to  support 
the  same  by  proof  of  the  want  of  effect  and  benefit  of  said  fertilizer  upon  his  crops, 
which  proof  shall  be  sufficient  to  authorize  the  jury  to  sustain  defendant's  plea 
in  whole  or  in  part,  whether  the  suit  is  brought  bj'  an  innocent  holder  or  not. 

Sec.  3185.  Indorsements,  etc.  A  guaranty  or  an  accommodation  indorsement 
is  not  witlain  the  legitimate  business  of  ordinary  partnersliip. 

Sec.  3222.  Obligations  which  must  be  in  writing.  To  make  the  following  obh- 
gations  binding  on  the  piomisor,  the  promise  must  be  in  writing,  signed  by  the 
party  to  be  charged  therewith,  or  some  person  by  him  lawfully  authorized,  viz. :  .  .  .  . 
8.  An  acceptance  of  a  bill  of  exchange. 

Sec.  3434.  Interest  on  liquidated  demands.  All  Uquidated  demands,  where 
by  agreement  or  otherwise  the  sum  to  be  paid  is  fixed  or  certain,  bear  interest  from 
the  time  the  party  is  liable  and  bound  to  pay  them ;  if  payable  on  demand,  from  the 
time  of  the  demand.  In  case  of  promissory  notes  payable  on  demand,  the  law  pre- 
sumes a  demand  instauth',  and  gives  mterest  from  date. 

Sec.  3541.  Form  immaterial.  The  form  of  the  contract  is  immaterial,  provided 
the  fact  of  suretysliip  exists ;  hence,  an  accommodation  indorser  is  considered  merely 
as  a  surety. 

Sec.  3654.  Assignment  of  fund.  A  fund  may  be  assigned  in  writing;  the  written 
acceptance  of  a  draft  will  be  treated  as  an  assignment  pro  tanto  of  funds  of  the  drawer 
in  the  hands  of  the  acceptor. 

Sec.  4118.  Title  conveyed.  The  seller  can  convej'  no  greater  title  than  he  has 
himself.  The  bona  fide  purchaser  of  a  negotiable  jiaper  not  dishonored,  or  of  money, 
or  bank-bills,  or  other  recognized  currency,  will  be  protected  in  his  title,  though 
the  seller  had  none.    There  is  no  "market  overt"  in  Georgia. 

Sec.  4134.  Bill  of  lading  with  draft  attached.  When  a  bill  of  lading  is  attached 
to  a  draft  di'awn  on  a  third  person,  it  will  be  treated  as  security  for  the  draft, 
and  neither  title  to  the  goods,  nor  right  to  the  bill  of  lading,  will  pass  to  the  diawee 
until,  as  required  therein,  he  accepts,  or  accepts  and  secures,  or  pays  the  draft  as 
the  case  may  be. 

Sec.  4241.  Nudum  pactum.  A  consideration  is  essential  to  a  contract  which  the 
law  will  enforce.  An  executory  contract,  without  such  consideration,  is  called  nudum 
pactum,  or  a  naked  promise.    In  some  cases  a  consideration  is  presumed,  and  an 
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averment  to  the  contrary  will  not  be  received.  Such  are  generally  contracts  under 
seal,  and  negotiable  instruments  alleging  a  consideration  upon  their  face,  in  the  hands 
of  innocent  holders  without  notice,  who  have  received  the  same  before  dishonored. 

See.  4256.  Gaming  contracts.  Gaming  contracts  are  void,  and  ail  evidences 
of  debt  or  incumbrances  or  liens  on  property,  executed  upon  a  gaming  considera- 
tion, are  void  in  the  hands  of  any  person.  Money  paid  or  property  delivered  up, 
upon  such  consideration,  may  be  recovered  back  from  the  winner  by  the  loser, 
if  he  shall  sue  for  the  same  in  six  months  after  the  loss,  and  after  the  expiration  of 
that  time  it  may  be  sued  for  by  any  person,  at  any  time  within  four  years,  for  the 
joint  use  of  himself  and  the  educational  fund  of  the  comity. 

Sec.  4269.  Bill  of  exchange,  parties.  A  bill  of  exchange  is  an  order  by  one  per- 
son, called  the  drawer  or  maker,  to  another  called  the  drawee  or  acceptor,  to  pay 
money  to  another  (who  may  be  the  drawer  himself)  called  the  payee,  or  his  order, 
or  to  the  bearer.  If  the  payee,  or  a  bearer,  transfers  the  biU  by  indorsement,  he  then 
becomes  tlie  indorser.  If  the  drawer  or  drawee  resides  out  of  tliis  state,  it  is  then 
called  a  foreign  bill  of  exchange. 

Sec.  4270.  Promissory  note.  A  promissory  note  is  a  written  promise  made  by 
one  or  more  to  pay  to  another,  or  order,  or  bearer,  at  a  specified  time,  a  specific 
amount  of  money,  or  other  articles  of  value.  If  made  by  more  than  one,  it  may  be 
a  joint  promise,  or  joint  and  several;  in  which  case  each  is  bound  for  the  whole 
separately,  at  the  option  of  the  holder.  If  the  payment  is  in  articles  other  than 
money,  and  is  not  punctually  made,  the  holder  may  recover  the  value  of  such  articles 
at  the  time  the  note  was  due,  at  the  place  where  it  was  payable,  if  a  specific 
place  is  mentioned ;  otherwise,  at  the  place  where  it  was  made,  with  lawful  interest 
thereon. 

Sec.  4271.  Payment  in  specifics.  All  agreements  to  pay  in  specifics  are  presumed 
to  be  made  in  favor  of  the  debtor,  who  may  pay  in  the  specifics,  or  in  heu  thereof 
he  may  pay  the  amount  of  debt  in  money  determined  by  the  values  to  be  fixed  as 
in  the  preceding  section. 

Sec.  4272.  "Days  of  grace"  abolished.  The  "days  of  grace"  recognized  by  custom 
as  applicable  to  promissory  notes  are  abohshed;  and  all  promissory  notes,  drafts, 
bills,  or  other  evidences  of  debt,  dated  on  and  after  the  first  day  of  October,  1903, 
shaU  become  due  and  payable  on  the  date  named  in  the  contract. 

Sec.  4273.  Negotiable  notes.  A  promissory  note  is  negotiable  by  indorsement 
of  the  payee  or  holder,  or,  if  payable  to  bearer,  by  transfer  and  delivery  onlJ^  The 
maker  may  restrain  the  negotiability  thereof  by  expressing  such  intention  in  the 
body  of  the  instrument. 

Sec.  4274.  Bonds,  etc.,  negotiable.  All  bonds,  specialties,  or  other  contract 
in  writing  for  the  payment  of  money  or  any  article  of  property,  and  all  judgments 
and  executions  from  any  court  in  this  state,  are  negotiable  by  indorsement,  or  written 
assignment,  in  the  same  manner  as  bills  of  exchange  and  promissory  notes.  No 
indorsement  or  assignment  need  be  under  seal. 

Sec.  4275.  Limited  indorsement.  Any  person  indorsing  or  transferring  a  negoti- 
able instrument  may  limit  his  own  hability  upon  such  indorsement  or  transfer,  by 
express  restrictions  therein;  and  the  assignor  of  a  judgment  shall  not  be  held  hable 
as  indorser,  unless  in  such  assignment  he  expressly  contracts  so  to  be. 

Sec.  4276.  Transfer  of  secured  note  carries  security.  The  transfer  of  notes  se- 
cured by  a  mortgage  or  otherwise  conveys  to  the  transferee  the  benefit  of  the  securitj'. 
If  more  than  one  note  is  secured  and  the  mortgagee  transfers  some  and  retains 
others,  the  holder  of  the  transferred  notes  has  a  preference  over  the  mortgagee  if 
the  security  is  insufficient  to  pay  all  the  notes. 

Sec.  4277.  Implied  warranty.  Every  transferor  of  a  negotiable  instrument, 
whether  by  indorsement  or  delivery,  warrants  (unless  othenvise  agreed  by  the  par- 
ties) that  he  is  the  lawful  holder  and  has  a  right  to  sell,  that  the  instrument  is  genuine, 
and  that  he  has  no  knowledge  of  any  fact  which  proves  the  instrument  to  be  worth- 
less, either  by  insolvency  of  the  maker,  payment,  or  otherwise. 

Sec.  4278.  Bill,  etc.,  payable  out  of  fund.  An  acceptance  of  a  bill  or  order  may 
be  conditioned  or  payable  out  of  a  certain  fund;  and  in  all  cases  the  acceptor  shaU 
have  a  hen  on  the  funds  or  property  of  the  drawer  in  his  hands  for  the  payment 
of  the  acceptance  in  his  behalf. 

Sec.  4279.  Contract  of  indorser.  In  ordinary  indorsements  the  contract  of  the 
indorser  is  to  pay  the  money  if  the  parties  to  the  instrument  primarily  hable  thereon 
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fail  to  pay  according  to  the  terms  thereof;  hence,  if  there  are  several  indorsers, 
each  is  liable  to  subsequent  ones  in  the  order  of  their  indorsements. 

Sec.  4280.  Protest  and  notice.  When  bills  of  exchange  and  promissory  notes 
are  made  for  the  pm-pose  of  negotiation,  or  intended  to  be  negotiated  at  any  chartered 
bank,  and  the  same  are  not  paid  at  maturity,  notice  of  the  non-payment  thereof, 
and  of  the  protest  of  the  same  for  non-payment  or  non-acceptance,  must  bo  given 
to  the  indorsers  thereon  within  a  reasonable  time,  either  personally  or  by  post  (if 
the  residence  of  the  indorser  be  known),  or  the  indorser  will  not  be  held  liable  thereon ; 
but  it  shall  not  be  necessary  to  protest  in  order  to  bind  indorsers,  except  in  the  follow- 
ing cases,  to-wit :  1.  When  a  paper  is  made  payable  on  its  face  at  a  banlc  or  banker's 
office.  2.  When  it  is  discounted  at  a  bank  or  banker's  office.  3.  When  it  is  left  at  a 
bank  or  banker's  office  for  collection. 

Sec.  4281.  Damages  on  foreign  bills.  If  any  bill  of  exchange,  draft,  or  order 
is  made  payable  at  any  place  out  of  this  state,  and  ^vithin  the  United  States,  and  the 
same  is  returned  under  protest  for  non-acceptance  or  non-payment,  the  holder 
thereof  shall  be  entitled  to  recover  of  the  drawer  and  indorsers  in  the  first  case, 
and  the  acceptor  also  in  the  latter  case,  in  addition  to  the  principal,  interest,  and 
protest  fees,  five  per  cent,  on  the  principal,  as  damages  for  non-acceptance  or  non- 
payment. 

Sec.  4282.  If  out  of  the  United  States.  If  such  bill,  draft,  or  order  is  payable 
at  a  place  without  the  limits  of  the  United  States,  the  holder  may  recover  ten  per 
cent,  damages,  as  above,  for  non-acceptance  or  non-paj'ment. 

Sec.  4283.  Indorser  sued  with  maker.  In  all  cases  the  mdorser  may  be  sued 
in  the  same  action,  and  in  the  same  county,  with  the  maker,  or  drawer,  or  acceptor. 

Sec.  4284,  Public  holidays.  The  first  of  January,  commonly  called  New-year's 
Day;  the  nineteenth  day  of  January,  known  as  Lee's  Birthday;  the  twenty-second 
day  of  February,  known  as  Washington's  Birthday;  the  twenty-sixth  day  of 
April,  known  as  Memorial  Day;  the  third  day  of  June,  known  as  the  birthday  of 
Jeffer.son  Davis;  the  fourth  day  of  July,  called  Independence  Day;  the  first 
Monday  in  September,  to  be  known  as  Labor  Day;  the  twenty-fifth  day  of  December, 
known  as  Christmas  Day;  and  any  day  appointed  or  recommended  by  the  governor 
of  the  state,  or  the  president  of  the  United  States,  or  any  municipal  autliority,  as 
a  day  of  thanksgiving,  or  fasting  and  prayer,  or  other  religious  observances;  and 
any  other  day  declared  by  the  law  of  Georgia  to  be  a  public  holiday,  shall  for  all 
purposes  whatsoever,  as  regards  the  presenting  for  payment  or  acceptance,  and  the 
protesting  and  giving  notice  of  the  dishonor,  of  bills  of  exchange,  bank-checks,  and 
promissory  notes,  be  treated  and  considered  as  the  first  day  of  the  week,  commonly 
called  Sunday,  and  as  pubhc  holidays;  and  all  such  bills,  checks,  and  notes,  otherwise 
presentable  for  acceptance  or  payment  on  said  days,  shall  be  deemed  to  be  present- 
able for  acceptance  or  payment  on  the  next  business  day  thereafter. 

Sec.  428.5.  Papers  due  on  Sunday  or  a  holiday.  All  biUs,  checks,  notes,  and  other 
evidences  of  debt  maturing  on  Sunday  or  a  pubhc  holiday  shall  be  payable  on  the 
next  business  day  thereafter;  and  aU  bills,  checks,  notes,  and  other  evidences  of 
debt  presentable,  by  their  terms,  for  acceptance  or  payment  on  Sundaj's  or  on  a 
pubhc  holiday  shall  be  presentable  for  acceptance  or  payment  on  the  next  business 
day  thereafter.  By  business  day  is  meant  a  day  other  than  Sunday  or  a  pubhc 
hohday. 

Sec.  4286.  Right  of  bona  fide  holder.  The  bona  fide  holder  for  value  of  a  bill, 
draft,  or  promissory  note,  or  other  negotiable  instrument,  who  receives  the  same 
before  it  is  due,  and  without  notice  of  any  defect  or  defense,  shall  be  protected  from 
any  defenses  set  up  by  the  maker,  acceptor,  or  indorser,  except  the  following :  1 .  Non 
est  factum.  2.  GambUng,  or  immoral  and  illegal  consideration.  3.  Fraud  in  its 
procurement. 

Sec.  4287.  Overdue  notice.  If  the  holder  receives  it  after  it  is  due,  its  non-pay- 
ment at  maturity  is  notice  to  him  of  dishonor,  and  he  takes  it  subject  to  all  the 
equities  existing  between  the  original  parties  thereto;  and  if  there  be  several  notes 
constituting  one  transaction,  but  due  at  different  times,  the  fact  that  one  is  overdue 
and  unpaid  shall  be  notice  to  the  purchaser  of  all,  to  put  him  on  his  guard  as  to  each. 

Sec.  4288.  Presumption  of  good  faith.  The  holder  of  a  note  is  presumed  to  be 
such  bona  fide,  and  for  value;  if  either  fact  is  negatived  by  proof,  the  defendants 
are  let  into  aU  their  defenses;  such  presumption  is  negatived  by  proof  of  any  fraud 
in  the  procurement  of  the  note. 
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Sec.  4289.  Holder  of  collaterals.  The  holder  of  a  note  as  collateral  security  for 
a  debt  stands  upon  the  same  footing  as  the  purchaser. 

Sec.  4290,  Title  not  to  be  inquired  into.  The  title  of  the  holder  of  a  note  can 
not  be  inquired  into,  unless  it  is  necessary  foi'  the  protection  of  the  defendant,  or 
to  let  in  the  defense  which  he  seeks  to  make. 

Sec.  4291.  What  is  notice.  Any  circumstances  which  would  place  a  prudent 
man  upon  his  guard,  in  purchasing  a  negotiable  paper,  shall  be  sufficient  to  consti- 
tute notice  to  a  purchaser  of  such  paper  before  it  is  due. 

Sec.  4292.  Bills  payable  on  demand,  etc.  Bills,  notes,  or  other  paper,  payable 
on  demand,  are  due  immediately.  When  no  time  is  specified  for  the  payment  of  a 
bill  or  order,  it  is  due  as  soon  as  presented  and  accepted. 

Sec.  4293.  Notes  or  contracts  for  patent,  copy,  or  proprietary  rights.  AH  promiss- 
ory notes,  contracts,  or  other  evidences  of  debt,  taken  by  any  person,  agent,  companjr, 
or  corporation,  for  the  purchase-price  of  any  patent,  copy,  or  proprietary  right, 
or  territory  for  the  sale  of  any  such  right,  or  for  the  sale  of  any  patented  article  or 
thing,  or  copyrighted  article  or  thing,  or  where  there  is  a  proprietary  ownership  or 
right,  and  sold  by  such  person,  agent,  company,  or  coi-poration ,  through  or  by  any 
peddler,  agent,  or  traveling  salesman,  traveling  for  the  purpose  of  making  such  sales, 
shaU  have  expressed  on  the  face  of  such  note,  contract,  or  other  evidence  of  debt 
the  consideration  of  the  same,  stating  the  thing  or  articles  for  which  the  same  was 
given :  Provided,  this  section  shall  not  apply  to  merchants  or  manufacturers  seUing 
and  delivering  such  goods  directly  from  their  stores  or  warehouses  in  the  regular 
course  of  business. 

Sec.  4294.  Purchaser  takes  note  or  contract  subject  to  equities.  Any  person, 
firm,  or  company  or  corporation,  who  may  purchase  any  note,  contract,  or  other 
evidence  of  debt  given  for  any  of  the  articles  or  things  set  forth  in  the  preceding 
section,  when  the  consideration  of  said  note  is  expressed  in  the  face  thereof  as  is 
provided  in  said  section,  whether  before  due  and  without  notice  or  otherwise,  where 
the  consideration  is  so  expressed,  shall  take  the  same  with  all  the  equities  existing 
between  the  original  parties;  and  the  maker  of  such  note,  contract,  or  other  evidence 
of  debt  shall  have  the  right  to  make  any  defense  to  the  payment  of  same  as  against 
such  purchasers  that  could  have  been  made  against  the  original  payee. 

Sec.  4299.  Indorsement,  etc.,  not  to  be  proved.  An  indorsement  or  assignment 
of  any  bill,  bond,  or  note,  when  the  same  is  sued  on  by  the  indorsee,  need  not  be 
proved  unless  denied  on  oath. 

Sec.  5314.  How  other  papers  are  established.  The  owner  of  a  paper  (other 
than  an  office  paper,  and  which  cannot  be  sued  on  and  collected  in  a  justice's  court) 
lost  or  destroyed,  desiring  to  estabhsh  the  same,  shall  present  to  the  clerk  of  the 
superior  court  of  the  county  where  the  maker  of  the  paper  resides,  if  a  resident  of 
this  state,  a  petition  in  writing,  together  with  a  copy,  in  substance,  of  the  paper 
lost  or  destroyed,  as  nearly  as  he  can  recollect,  which  copy  shall  be  sworn  to  by  the 
petitioner,  liis  agent,  or  attorney;  whereupon  the  clerk  shall  issue  a  rule  nisi  in  the 
name  of  the  judge  of  the  superior  court,  calling  upon  the  opposite  party  to  show 
cause,  if  any  he  has,  why  the  copy  sworn  to  should  not  be  estabhshecl  in  heu  of  the 
lost  or  destroyed  original;  which  rule  shall  be  served  bj'  the  shei-iff,  his  deputy,  or 
any  constable  of  this  state,  personally  upon  the  party,  if  to  be  found  in  this  state, 
twenty  days  before  the  sitting  of  the  court  to  which  the  rule  nisi  is  made  returnable; 
and  if  the  party  cannot  be  found  in  this  state,  then  the  rule  shall  be  pubhshed  in 
some  pubhc  gazette  of  this  state  twice  a  month  for  two  months  before  the  final 
hearing  of  the  rule. 

Sec.  5315.  Continuance,  when  granted.  In  a  proceeding  to  estabhsh  lost  papers 
under  the  provisions  of  the  preceding  section,  no  continuance  shall  be  granted,  im- 
less  it  appear  reasonable  and  just  to  the  court;  nor  shall  a  continuance  be  allowed 
to  the  same  party  more  than  once,  except  for  providential  cause. 

Sec.  5316.  Rule  absolute.  When  the  rule  nisi  has  been  duly  served  as  herein- 
before provided,  the  court  shaD  gi-ant  a  rule  absolute  estabhsh ing  the  copj'  of  the 
lost  or  destroyed  paper  sworn  to,  unless  good  and  sufficient  cause  be  shown  why 
such  rule  absolute  should  not  be  granted. 

Sec.  5317.  Certified  indorsement  of  copy.  When  the  copy  is  estabhshed,  the  clerk 
of  the  court  in  which  it  is  done  shall  furnish  the  copy  to  the  party  who  had  it  estab- 
hshed, with  a  certified  indorsement  thereon  of  the  day  and  term  of  the  court  when 
the  rule  absolute  was  granted:  Provided,  all  costs  of  the  proceedings  are  paid. 
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Sec.  5318.   Lost  note  sued  on.  A  lost  instrument  may  be  sued  on;  and  if  a  plea 

of  non  est  factum  is  filed,  the  same  may  be  met  by  proof  that  the  lost  note  was 
genuine,  and  that  the  copy  attached  to  the  declaration  is  correct. 

Sec.  5319.  Suit  on  lost  paper.  If  the  paper  lost  or  destroyed  be  a  note,  bill, 
bond,  or  other  instrument  upon  which  suit  may  be  brought,  the  owner  thereof  may 
institute  suit  thereon  so  soon  as  the  rule  nisi  has  been  issued  as  hereinbefore  provided 
for,  and  it  shall  be  set  forth  in  the  declaration  that  the  paper  sued  on  is  lost  or  de- 
stroyed; and  in  no  case  shall  there  be  a  judgment  had  in  such  suit  until  it  shall  bo 
determined  whether  the  application  to  estabhsh  the  paper  be  granted  or  not;  and 
if  granted,  then  judgment  shall  be  had  as  in  other  cases. 

Sec.  5320.  Oyer  of  lost  paper  shall  not  be  demanded.  In  a  suit  such  as  provided 
for  in  the  preceding  section,  oyer  of  the  paper  sued  on  shall  not  be  demanded  until 
at  the  time  of  the  rendition  of  judgment  in  such  suit ;  and  then  if  the  plaintiff  produce 
a  copy  of  the  paper,  with  a  certified  indorsement  thereon  by  the  clerk  of  the  court 
in  which  it  was  estabhshed,  as  hereinbefore  directed,  it  shall  be  taken  and  considered 
as  the  original. 

Sec.  5321.  When  execution  is  lost,  alias  may  issue.  When  any  execution  which 
shall  iiave  been  regularly  issued  from  the  superior  courts  of  this  state  shall  be  lost 
or  destroyed,  the  judge  of  the  court  from  wliich  the  same  issued  may  at  any  time, 
either  in  open  court  or  vacation,  upon  proper  application  being  made  and  the  facts 
proved  by  the  affidavit  of  the  applicant,  his  agent,  or  his  attorney,  or  by  any  other 
satisfactory  proof,  grant  an  order  for  the  issuing  of  an  ahas  execution  in  Ueu  of  the 
lost  original  execution. 

Sec.  5322.  Papers  belonging  to  suits  may  be  established.  When  any  bond,  bill, 
note,  or  other  evidence  of  debt,  or  any  summons,  execution,  or  any  other  paper 
belonging  or  appertaining  to  any  suit  or  other  proceeding  in  any  justice's  court  of 
this  state,  shall  be  lost,  destroyed,  or  mislaid  from  the  hands  of  the  justice  of  the 
peace,  such  justice  may,  by  reason  and  virtue  of  his  office,  establish  instanter  a  copy 
in  substance  of  such  paper  in  lieu  of  the  original  so  lost ;  and  if  any  such  paper  be  lost, 
destroyed,  or  mislaid  from  the  hands  of  any  person  other  than  the  justice  of  the  peace, 
the  party  plaintiff  or  defendant,  or  any  one  interested,  wishing  to  use  such  lost 
paper,  shall  be  permitted  to  estabhsh  and  use  in  lieu  of  the  original  a  substantial 
copy  of  the  same,  by  making  affidavit  of  the  loss  of  the  original,  and  that  the  copy 
proposed  to  be  used  is  a  copy  in  substance  of  the  lost  original. 

Sec.  5323.  Other  papers,  how  established.  The  owner  of  a  lost  paper  which 
may,  according  to  law,  be  sued  on  and  collected  in  a  justice's  court,  who  wishes 
to  establish  the  same,  may  present  to  one  of  the  justices  of  the  peace  of  the  district 
in  which  the  maker  resides,  if  a  resident  of  this  state,  a  copy  in  substance  of  the  paper 
lost,  as  nearly  as  he  can  recollect,  which  copy  shall  be  sworn  to  by  the  applicant, 
his  agent,  or  attorney,  or  be  proved  by  other  evidence;  whereupon  such  justice  of 
the  peace  shall  issue  a  rule  nisi,  calhng  upon  the  opposite  party  to  show  cause,  if 
any  he  has,  why  the  copy  should  not  be  established  in  lieu  of  the  original  so  lost  or 
destroyed;  which  rule  shall  be  served  ujjon  the  i)arty  personallj',  if  to  be  found,  ten 
days  before  the  sitting  of  the  court  to  which  he  is  caUed  upon  to  show  cause,  by  a 
constable  of  the  state;  and  if  the  party  is  not  to  be  found,  then  the  rule  may  be 
published  in  a  public  gazette  of  this  state  for  one  month  before  the  final  hearing 
of  the  rule;  and  if  no  sufficient  cause  be  shown,  the  justice  shall  give  judgment 
estabhshing  the  copy  in  lieu  of  the  original  so  lost  or  destroyed,  and  the  copy  so 
established  shall  be  certified  to  by  the  justice  of  the  court  m  which  it  was  estabhshed, 
and  shall  have  all  the  force  and  effect  of  tiie  original. 

Sec.  5324.  Alias  executions  from  justices'  courts.  Executions  issued  from  the 
justices'  courts  of  this  state,  when  lost  or  destroj'ed,  may  be  supplied  by  an  alias 
execution,  to  be  issued  by  the  justice  of  the  peace  under  the  same  rules  and  regu- 
lations as  those  which  prevail  in  the  superior  court  on  the  subject  of  issuing  ahas 
executions. 

Sec.  5325.  Who  may  be  party.  In  all  cases  for  the  purpose  of  estabhshing  any 
lost  or  destroyed  paper  (other  than  an  office  paper),  any  person  whose  interest  is 
to  be  affected  by  the  establishment  of  sucli  lost  papers  shall  upon  motion,  by  order 
of  the  court,  be  made  a  party  defendant  to  such  proceeding,  and  be  allowed  aU  the 
rights  of  defense  against  the  same  as  fully  as  if  he  were  the  maker  of  said  lost  paper. 

Sec.  5326.  Summary  establishment,  how  made.  The  owner,  or  agent  of  said 
owner,  or  legal  rejjresentative  of  the  owner  of  any  bond,  bill,  note,  draft,  check,  or  other 
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evidence  of  indebtedness,  which  has  been  lost  or  destroyed,  may  estabUsh  a  copy 
of  the  same  in  the  following  summary  manner:  Said  owner,  agent,  or  representative 
shall  file  a  petition  with  the  ordinary  of  the  county  of  the  residence  of  the  alleged 
debtor,  or  maker,  if  he  is  a  resident  of  this  state  (said  ordinary  being  hereby  created 
judicial  officer  for  the  purpose  herein),  which  petition  must  be  sworn  to  by  the  party 
applying,  and  shall  contain  as  full  and  accurate  description  as  possible  of  said  lost 
paper,  and  of  the  loss  and  mode  of  loss,  and  of  the  inability  to  find  the  same,  and 
wherefore,  and  a  prayer  for  the  estabhshment  of  a  copy,  setting  forth  the  copy  desired 
to  be  established.  Thereupon  said  ordinary  shall  issue  a  citation,  or  notice,  to  said 
alleged  debtor  or  maker,  requiring  him  to  appear  at  a  day  not  more  than  ten  days 
distant,  and  show  cause,  if  any  he  has  and  can  show,  why  said  copy  should  not  be 
established  in  lieu  of  the  lost  original.  This  citation  or  notice  must  be  personally 
served  by  an  officer,  either  sheriff  or  bailiff,  or  person  specially  appointed  by  said 
ordinary  for  the  purpose,  at  lea-t  five  days  before  the  time  of  hearing.  If  no  suc- 
cessful defense  is  made  at  the  time  and  place  appointed,  the  ordinary  shall  proceed 
to  estabhsh,  by  an  order  entered  on  the  petition,  the  copy  so  prayed  to  be  established, 
which  shall  have  all  the  effect  of  said  original.  Said  petition,  notice,  and  order 
shaU  be  entered  in  a  book  of  record  specially  prepared  for  the  purpose.  If  the  debtor 
or  maker  so  served  shall  file  a  defense  under  oath  to  the  effect  that  such  original 
never  existed  as  claimed,  then  said  ordinary  shall  decide,  after  giving  the  parties 
time  for  preparation  and  hearing  (said  time  not  to  exceed  twenty  days)  upon  the 
case  so  made;  and  if  in  favor  of  the  appUcant,  and  no  appeal  is  entered  as  herein- 
after provided,  said  decree  shall  be  entered  on  the  petition,  and  then  the  copy  so 
estabhshed  shall  have  the  same  effect  as  an  original.  If  the  ordinary's  decision  is 
in  favor  of  the  a  leged  debtor  or  maker,  then  the  ordinary  shall  also  enter  his  de- 
cision on  said  petition.  In  aO  cases  all  the  proceedings  shall  be  recorded  as  above 
provided.  If  either  party  to  the  aforesaid  proceedings  shall  be  dissatisfied,  and  claim 
an  appeal,  the  ordinary  shall  grant  the  same  upon  the  apphcant's  giving  the  usual 
bond  and  security  for  costs,  as  in  cases  of  appeal  from  the  court  of  ordinary  to  the 
superior  court.  Said  appeal  shall  be  tried  in  the  superior  court  and  returned  to 
the  next  term  after  such  decision,  with  all  the  pleadings  and  proceedings  had  before 
the  ordinary.  In  the  superior  court  said  case  shall  be  tried  and  determined  as  pro- 
vided in  section  5314,  and  the  following  sections  of  the  code. 

Sec.  5327.  Non-residents,  how  served.  When  the  person  alleged  to  be  a  debtor 
or  maker  of  the  lost  or  destroyed  paper  set  forth  in  the  preceding  section  shall  not 
reside  in  this  state,  then  such  alleged  debtor  or  maker  may  be  made  a  party  to  the 
proceedings  above  mentioned,  by  pubUcation,  in  a  gazette  to  be  designated  by  said 
ordinary,  twice  a  week  for  two  months;  and  «hen  so  made  a  party  (which  shall  be 
according  to  the  form  in  cases  in  chancery),  then  all  the  provisions  of  this  chapter 
shaU  apply  in  this  case,  and  all  the  provisions  thereof  shall  apply  throughout,  except 
as  herein  excepted. 

Sec.  5328.  Compensation  of  ordinary.  The  compensation  of  the  ordinary  for 
all  services  in  such  cases  shall  be  the  sum  of  five  dollars. 

Sec.  5796.  Blank  endorsements.  Blank  endorsements  of  negotiable  paper 
may  always  be  explained  between  the  parties  themselves,  or  those  takuig  with 
notice  of  dishonor  or  of  the  actual  facts  of  such  indorsements. 
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Art.  304,  Liability  of  drawer,  etc.,  how  fixed  by  suit  in  district  or  county  court. 

The  holder  of  any  bill  of  exchange  or  promissory  note  assignable  or  negotiable  by 
law,  may  secure  and  fix  the  habilty  of  any  drawer  or  indorser  of  such  bill  of  exchange, 
and  every  indorser  of  such  promissory  note,  without  protest  or  notice,  by  instituting 
suit  against  the  acceptor  of  such  bill  of  exchange,  or  against  the  maker  of  such 
promissory  note,  before  the  first  term  of  the  district  or  county  court  to  wliich  suit 
can  be  brought,  after  the  right  of  action  shaU  accrue;  or  by  instituting  suit  before 
the  second  term  of  said  court,  after  the  right  of  action  shall  accrue,  and  showing 
good  cause  why  suit  was  not  instituted  before  the  fii-st  term  next  after  the  right 
of  action  accrued. 
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Art.  305.  How  fixed  by  suit  in  justice's  court.  Whenever  the  amount  of  auch 
bill  of  exchange  or  promissory  note  shall  be  within  the  jurisdiction  of  a  justice  of  the 
peace,  the  holder  tliereof  may  secure  and  fix  the  Uabihty  of  any  drawer  or  indorser, 
by  instituting  suit  against  the  acceptor  or  malier  within  sixty  days  next  after  the 
right  of  action  shall  accrue. 

Art.  306.  Drawer  of  bill  liable  on  non-acceptance.  The  drawer  of  any  bill  of 
exchange  which  shall  not  be  accepted  when  presented  for  acceptance  sliall  be 
immediately  hable  for  the  payment  thereof ;  and  the  holder  of  such  bill  may  secure 
and  fix  the  Uabihty  of  any  indorser  thereof,  by  instituting  suit  against  such  drawer, 
within  the  time  and  in  the  maimer  prescribed  by  tliis  title. 

Art.  307.  Assignee  may  sue  in  his  own  name.  Any  person  to  whom  any  of 
the  said  negotiable  instruments  may  liave  been  assigned,  may  maintain  any  action 
in  his  own  name  wliich  the  original  obhgee  or  payee  might  have  brought;  but  he 
shah  not  only  allow  all  just  discounts  against  liimself,  but,  if  he  obtamed  the  same 
after  it  became  due,  he  shall  also  allow  all  just  discounts  against  the  assignor  before 
notice  of  the  assignment  was  given  to  the  defendant;  but  should  he  obtain  such 
instrument  before  its  maturity,  by  giving  for  it  a  valuable  consideration,  and  without 
notice  of  any  discount  or  defense  against  it,  then  he  shall  be  compelled  to  allow 
onlj'  the  just  discounts  against  himself. 

Art.  308.  Non-negotiable  instruments  may  be  assigned.  The  obligee,  or  assignee, 
of  any  WTitten  instrument  not  negotiable  by  the  law  merchant,  may  transfer  to 
another,  by  assignment,  all  the  interest  he  may  have  in  the  same. 

Art.  309.  Assignee  of  non-negotiable  instrument  may  sue  in  his  own  name. 
The  assignee  of  any  instrument  mentioned  in  tlie  preceding  article  may  maintain 
an  action  thereon  in  his  own  name,  but  he  shall  allow  every  discount  and  defense 
against  the  same  which  it  would  have  been  subject  to  in  the  hands  of  any  previous 
owner  before  notice  of  the  assignment  was  given  to  the  defendant;  and  in  order 
to  hold  the  assignor  as  surety  for  the  payment  of  the  instrument,  the  assignee  shall 
use  due  dihgenee  to  collect  the  same. 

Art.  310.  Waiver  of  diligence  not  to  be  shown  by  parol.  Parol  testimony  shall 
be  inadmissible  to  prove  that  the  assignor,  drawer,  or  indorser  of  any  of  the  afore- 
said instruments  has  released  the  holder  thereof  from  his  obUgation  to  use  due  dilig- 
ence to  collect  the  same. 

Art.  311.  Assignor  liable  to  assignee.  The  assignee  of  any  instrument  not  ne- 
gotiable by  the  law  merchant  shall  be  entitled  to  recover  from  any  previous  assignor 
thereof;  but  in  any  suit  brought  against  a  remote  assignor  of  such  instrument,  he 
shall  be  subject  only  to  such  recovery,  and  shall  have  the  benefit  of  all  defenses 
which  he  would  have  been  entitled  to  had  the  suit  been  instituted  by  any  inter- 
mediate assignee. 

Art.  312.  Assignor,  indorser,  etc.,  may  be  sued  alone,  when.  Assignors,  indorsers, 
and  other  parties  not  primarily  liable  upon  any  of  the  instruments  named  in  this 
title,  may  be  jointly  sued  with  their  principal  obUgors,  or  may  be  sued  alone  in  the 
cases  provided  for  in  articles  1203  and  1204. 

Art.  313.  Assignment,  how  put  in  issue.  When  a  suit  shall  be  instituted  by 
an  assignee  or  indorsee  of  any  written  instrument,  the  assignment  or  indorsement 
thereof  shall  be  regarded  as  fully  proved,  unless  the  defendant  shall  deny  in  his 
plea  that  the  same  is  genuine,  and  moreover  shall  file,  with  the  papers  in  the  cause, 
an  affidavit  stating  that  he  has  good  cause  to  beUeve,  and  verily  does  beheve,  that 
such  assignment  or  indorsement  is  forged. 

Art.  314.  Consideration,  failure  of,  when  it  constitutes  a  defense.  The  defendant 
in  any  action  that  may  be  instituted  upon  any  written  instrument  maj-  plead  a  want 
or  failure,  or  partial  failure  of  consideration,  where  such  ^vritten  instrument  shall 
remain  m  the  possession  of  the  original  payee  or  obhgee ;  or  when  it  shall  have  been 
transferred  or  assigned  after  the  maturity  thereof;  or  when  the  defendant  may 
prove  a  knowledge  of  such  want  or  failure  of  consideration  on  the  part  of  the  holder 
prior  to  such  transfer. 

Art.  315.  Liability  of  drawer,  etc.,  fixed  by  protest.  The  holder  of  any  bill  of 
exchange  or  promissory'  note  assignable  or  negotiable  by  the  law  merchant,  may 
also  secure  and  fix  the  habihty  of  any  drawer  or  indorser  of  such  biU  of  exchange 
or  promissory  note,  for  the  payment  thereof,  without  suit  against  the  acceptor, 
drawer,  or  maker,  by  procuring  such  bill  or  note  to  be  regularly  protested  by 
a  notary  pubhc  for   non-acceptance  or  non-payment,   and  giving  notice  of  such 
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protest  to  such  drawer  or  indorser,  according  to  the  usage  and  custom  of  mer- 
chants. 

Art.  316.  Protest,  how  made,  and  evidence  of.  It  shall  be  the  duty  of  any  notary 
pubhc  who  shall  protest  any  bil  lof  exchange  or  promissory  note,  for  non-acceptance 
or  non-payment,  to  set  forth  in  his  protest  and  in  his  notarial  record  a  fuU  and  true 
statement  of  what  shall  have  been  done  by  him  in  relation  thereto,  according  to 
the  facts,  by  specifpng  therein  whether  demand  was  made  of  the  sum  of  money 
in  such  bOl  or  note  specified,  of  whom,  and  when  and  where  such  demand  was  made. 
It  shall  also  be  his  duty  to  make  the  requisite  notices  of  protest  for  the  drawers 
and  indorsers  who  are  sought  to  be  made  hable,  and  when  any  such  notice  shall 
be  served  by  him,  he  shall  note  in  his  protest  and  notarial  record  on  whom  and  when 
such  notice  was  served;  and  when  such  notice  shall  be  deposited  in  the  postoffice 
by  him,  he  shall  specify  when  and  where  mailed,  and  to  whom  and  where  directed; 
and  such  protest,  or  a  copy  of  such  notarial  record,  certified  under  the  hand  and 
seal  of  such  notarj'  pubUc,  shall  be  admitted  in  all  the  courts  of  this  state  as  evidence 
of  the  facts  therein  set  forth. 

Art.  317.  Damages  on  protested  bill  recoverable,  when.  The  holder  of  any  pro- 
tested draft  or  biU  of  exchange,  drawn  by  a  merchant  within  the  hmits  of  this  state 
upon  his  agent  or  factor  Uving  beyond  the  limits  of  this  state,  shall,  after  having 
fixed  the  habihty  of  the  drawer  or  indorser  of  any  such  draft  or  biO  of  exchange, 
be  entitled  to  recover  and  receive  ten  per  cent,  on  the  amount  of  such  draft  or  bill 
as  damages,  together  with  interest  and  costs  of  suit  thereon  accruing. 

Art.  318.  Days  of  grace  allowed  on  all  bills  and  notes.  Three  days;  of  grace 
shall  be  allowed  on  aU  bills  of  exchange  and  promissory  notes  assignable  or  negoti- 
able bv  law. 

Table. 

Laws  relating  to  Days  of  Grace,   Interest,  and  Limitation  of  Actions. 
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Days  of  Grace 
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15 

6 

6 
10 

8 

12 

7 

8 

8 
10 

6 

8 
15 

6 
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7 

10 
10 
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6 
4 
6 
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6—17 
6 
3 

51) 
6M 


10 

10 

10 

5 

5—15 

51) 

6—20 
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6M 

I) 


10 

8 


*)  In  the  States  and  Territories  marked 
with  an  asterisk,  the  Uniform  Negotiable  In- 
struments Law  has  been  adopt«d.  This  act, 
as  framed  by  the  Commissioners  for  Uniform 
State  Laws,  and  aa  generally  adopted,  does 


away  with  the  distinction  between  sight  and 
demand  instrvmients,  and  abolishes  days  of 
grace. 

1 )  The  time  is  extended  if  instrument  is 
under  seal. 
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Days  of  Grace 

Interest 

Limitation  of 

States  and  Territories 

Demand 
Paper 

Kate  allow- 

Actions on  Nego- 

tiiible  Instrii- 
mcnts  (in  years) 

Sight  Paper 

Time  Paper 

Legal  Rate 

ed  by  Con- 
tract 
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No 

No 
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7 

10 

6 
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No 

No 

No 

7 
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6 
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6 
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10 
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No 
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No 
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No 

No 
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6 
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5M 

•Washington 

No 

No 
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6 

12 

6 

•West   Virginia 

No 

No 

No 

6 

6 

10 
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No 

No 

No 

6 

10 

6 
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No 

No 
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6 

•)  In  the  States  and  Territories  marked 
with  an  asterisk,  the  Uniform  Negotiable  In- 
struments Law  has  been  adopted.  This  act, 
as  framed  by  the  Commissioners  for  Uniform 
State  Lavs,  and  as  generally  adopted,  does 
away  with  the  distinction  between  sight  and 


demand  instruments,   and   abolishes  days  of 
grace. 

1)  The  time  is  extended  if  instrument  is 
under  seal.  —  2)  Rate  may  be  higher  on 
sums  under  $  50.00.  —  ^)  14  years  on  wit- 
nessed notes. 


VII. 
THE  LAW  OF  BANKRUPTCY 


Bankruptcy. 

(By  Joseph  Walker  Magrath,  Counsellor  at  Law,  New  York  City.)i) 

Analysis. 

I.  LEGISLATION  ON  THE  SUBJECT  OF  BANKRUPTCY 
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B.  Rules,  Forms,  atid  Orders,  244 

C.  Construction  of  the  Bankruptcy  Acts,  244 
II.  JURISDICTION  AND  POWERS  OF  COURTS 

A.  Courts  Exercising  Original  Jurisdiction  in  Bankruptcy,  245 

B.  Powers  of  Courts  of  Bankruptcy,  245 

C.  Jurisdiction  of  Other  United  States  Courts  and  of  State  Courts,  246 

D.  Jurisdiction  Dependent  upon  Residence,  Place  of  Business,  or  Location 

of  Property,  246 

E.  Transfer  of  Causes,  247 

F.  Stay  of  Suits  in  Other  Courts,  247 

G.  Appellate  Jurisdiction,  248 

III.  REFEREES 

A.  Creation  of  Office,  248 

B.  Appointment  and  Removal,  248 

C.  Qualification  by  Oath  and  Bond,  249 

D.  Powers  of  Referee,  249 

E.  Duties  of  Referee,  249 

F.  Compensation  of  Referee,  250 

IV.  WHO  MAY  BECOME  BANKRUPTS 

A.  Voluntary  Bankrupts,  250 

1.  Statutory  Provision,  250 

2.  Amount  of  Indebtedness,  250 

3.  Infants,  250 

4.  Lunatics,  250 

5.  Married  Women,  250 

6.  Indians,  250 

7.  Aliens,  250 

8.  Corporations,  250 

9.  Partnerships,  251 

B.  Involuntary  Bankrupts,  251 

1.  Statutory  Provision,  251 

2.  Wage-Earners,  251 

3.  Persons  Engaged  in  Farming  or  Tillage  of  the  Soil,  251 

4.  Infants,  251 

5.  Lunatics,  251 

6.  Married  Women,  251 

7.  Indians,  251 

8.  Aliens,  251 

9.  Unincorporated  Companies,  251 

10.  Corporations,  251 

11.  Partnerships,  252 

12.  Banks  and  Bankers,  252 
V.  ACTS  OF  BANKRUPTCY 

A.  Prerequisite  to  Proceeding  in  Involuntary  Bankruptcy,  252 

B.  What  are  Acts  of  Bankruptcy,  252 

C.  Insolvency,  252 

D.  First  Act  of  Bankruptcy  —   Transferring,  Concealing,  or  Removing 

Property  with  Intent  to  Hinder,  Delay,  or  Defraud  Creditors,  253 


1)  The  text  has  been  revised  so  as  to  bring       amending  Acts  of  1906  and  1910.  These  changes 
it  into  conformity  with  the  Bankruptcy  Act       are  printed  in  brackets.    C.  H.  Huberich. 


BANKKUPTCY.  241 

E.  Second  Act  of  Bankruptcy  —  Transfer  of  Property  to  Creditor  with 

the  Intent  to  Prefer  Him  over  Other  Creditors,  233 

F.  Third  Act  of  Bankruptcy  —  Suffering  or  Permitting  a  Creditor  to  Obtain 

Preference  through  Legal   Proceedings    and  Not    Discharging  such 
Preference,  254 

G.  Fourth  Act  of  Bankruptcy  —  Assignment  for  Benefit  of  Creditors,  or 

Voluntary  or  Involuntary  Receivership,  254 
H.  Fifth  Act  of  Bankruptcy  — 'Written  Admission  of  Inability  to  Pay  Debts 
and  Willingness  to  be  Adjudged  a  Bankrupt  on  that  ground,  255 
VI.  PROCESS,  PLEADINGS,  AND  ADJUDICATION 
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C.  Form  and  Contents  of  Petition,  257 

D.  Filing  of  Petition,  257 

E.  Amendment  of  Petition,  258 

F.  Process,  258 

G.  Appearances,  258 

H.  Seizure  of  Property  while  Petition  Pending,  258 
I.  Trial,  258 
J.  Dismissal  of  Petition,  259 

Vn.  RECEIVERS,   259 
Vm.  SCHEDULES 

A.  Statutory  Reqttireme?it ,  259 

B.  By  Whom  Schedules  Prepared,  260 

C.  Form  of  Schedules,  260 

1.  Forms  Prescribed  by  Supreme  Court,  260 

2.  Schedtde  of  Creditors  and  Liabilities,  260 

3.  Schedule  of  Property  and  Claims  of  Exemptions,  260 

D.  Verification  of  Schedules,  261 

E.  Tiw.e  for  Filing  Schedules,  261 

F.  Amendment  of  Schedides,  261 

IX.  PROPERTY  EXEMPTIONS  OF  BANKRUPT,  261 

X.  DUTIES  OF  BANKRUPTS 
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B  16 
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4.  Debts  Founded  on  Open  Accounts,  276 

5.  Judgments,  276 

6.  Contingent  Claims,  276 

7.  Unliquidated  Claims,  276 

8.  Corporate  Bonds,  276 

9.  Costs,  276 

10.  Rent,  277 

11.  Claims  Founded  in  Tort,  277 
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L  LEGISLATION  ON  THE  SUBJECT  OF  BANKRUPTCY.  —  A.  Power  of 
Congress  and  State  Legislatures.  —  Under  the  system  of  government  prevailing 
in  the  United  States,  the  national  legislative  assembly  —  known  as  Congress  — 
has  only  such  powers  as  are  granted  to  it  by  the  constitution  of  the  United 
States.  But  the  constitution  expressly  confers  upon  Congress  the  power  to  esta- 
blish "uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States"  i). 
The  mere  fact  that  this  power  has  been  granted  to  the  National  Congress  does 
not  deprive  the  various  States  composing  the  United  States  of  the  power  to  enact 
laws  on  the  subject  of  bankruptcj'  which  shall  operate  within  their  respective 
territorial  hmits,  but  the  power  of  the  Individual  States  is  subordinate  to  that 
of  the  National  Congress,  and  as  Congress  has  actually  exercised  the  power  vested 
in  it,  and  enacted  laws  estabhshing  a  system  of  bankruptcy  of  uniform  operation 
throughout  tlie  country,  the  effect  of  such  laws  is  to  suspend  the  operation  of 
all  State  laws  on  the  subject  in  so  far  (and  in  so  far  only)  as  they  relate  to  the 
same  subject  matter  and  affect  the  same  persons  as  the  naticnal  laws^).  The 
laws  on  this  subject  enacted  by  the  legislative  assembhes  of  the  various  States 
are  usually  termed  "Insolvency  Laws"  while  the  term  "Bankruptcy  Law"  is 
apphed  only  to  the  enactments  of  the  National  Congress*),  and  hence  it  is  to  be 
understood  that  the  latter  term  is  used  with  that  meaning  in  the  following  dis- 
cussion. In  the  execution  of  the  power  conferred  upon  it  by  the  conf?tit  ution 
the  National  Congress  has  from  time  to  time  enacted  various  laws  on  the  sub- 
ject of  bankruptcy.  The  law  now  in  force  is  the  statute  of  July  1st,  1898, 
which  has  been,  however,  amended  in  a  number  of  important  particulars  by  the 
statutes  of  February  5th,  1903,  [June  15,  1906,  and  June  25,  1910].  [The  Act 
of  1898,  as  amended,  is]  set  out  in  full  at  the  end  of  this  discussion  of  the  present 
law  of  Banlo-uptcy  in  the  United  States*). 

B.  Rules,  Forms,  and  Orders.  —  The  Supreme  Court  of  the  United  States  has 
been  given  power  to  prescribe,  and  to  amend  from  time  to  time,  such  rules,  forms, 
and  orders,  as  may  be  necessary  in  relation  to  the  procedure  under  and  the  carrjang 
into  force  and  effect  of  the  Bankruptcy  Act^).  Accordingly  that  court  has  adopted 
and  estabhshed  a  number  of  general  orders  and  forms  in  bankruptcy,  which  must 
be  foDowed ;  and  the  fihng  of  papers  may  be  refused  where  they  are  not  in  accordance 
with  the  official  forms.  But  in  case  the  orders  or  forms  are  not  in  harmony  with 
the  law  itself,  the  law,  of  course,  governs^).  The  forms  thus  prescribed  by  the  United 
States  Supreme  Court  are  not,  however,  exclusive,  and  do  not  cover  all  possible 
cases  which  may  arise;  and  a  number  of  supplemental  forms  have  been  compiled 
by  the  standard  text  writer  on  the  subject  of  bankruptcy,  which,  while  merely 
suggestions  based  upon  the  author's  experience,  and  in  no  sense  official,  may  be 
safely  followed  in  cases  to  which  they  apply''). 

C.  Construction  of  the  Bankruptcy  Acts.  —  It  is  well  settled  as  a  rule  of  construction 
that  the  National  Bankruptcy  Act  of  July  1st,  1898,  and  the  emendatory  acts 
are  remedial  statutes,  and,   according  to  the  general  rule  for  the  construction  of 


1)  United  States  Constitution,  Art.  1,  §  8,  the  text  of  which  is  appended  to  this  article.] 

cl.  4.  —  2)  Sturges  V.  Crowninshield,  4  Wheat.  —  =)  Bankr.   Act  (1898)   §  30.    [The  General 

(U.  S.)  122.  —  3)  5  Cyc.  240.   —  *)  [The  Fe-  Rules  are  reprinted  below.]    —   «)  Collier   on 

doral  Act  is  in  force  in  Porto  Rico,   Hawaii,  Bankr.    (6th    ed.)    p.    330.    —    ')    Collier    on 

and  Alfiska.    In  the  Philippines  the  topic  of  Bankr.  (6th  ed.)  pp.  737 — 845. 
bankruptcy    is    regulated    by    a    special    law. 
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such  statutes,  should  be  interpreted  reasonably  and  according  to  the  fair  import 
of  their  terms,  witli  a  view  to  effect  their  object,  and  to  promote  justice^). 

II.  JURISDICTION  AND  POWERS  OF  COURTS.  —  A.  Courts  Exercising  Ori- 
ginal Jurisdiction  in  Bankruptcy.  —  The  courts  of  bankruptcy,  under  the  United 
States  Bankruptcy  Act,  are  the  District  Courts  of  the  United  States  and  of  the 
Territories,  the  Supreme  Court  of  the  District  of  Columbia,  and  the  United  States 
Courts  of  the  Indian  Territory  (now  a  portion  of  the  State  of  Oklahoma)  and  of 
Alaska;  and  these  courts  are  invested,  within  their  respective  territorial  limits  as 
now  estabhshed  or  as  they  may  be  hereafter  changed,  with  such  jurisdiction,  both 
at  law  and  in  equity,  as  will  enable  them  to  exercise  original  jurisdiction  in  ban- 
kruptcy proceedings  during  their  respective  terras,  or  in  vacation,  or  inchambers^). 
Under  the  American  system  the  District  Courts,  when  sitting  in  bankruptcy,  appear 
to  be  separate  courts,  exercising  a  jurisdiction  distinct  and  different  from  that 
which  they  exercise  in  other  matters,  but  the  distinction  is  one  of  practice  rather 
than  one  founded  upon  statute  3).  The  courts  of  bankruptcy  are  always  open  for 
the  transaction  of  business,  although  in  most  of  the  districts,  for  the  convenience 
of  the  courts,  certain  days  are  designated  for  the  hearing  of  bankruptcy  matters*). 

B.  Powers  of  Courts  of  Bankruptcy.  —  The  District  Courts  of  the  United  States, 
as  courts  of  banliruptcy,  are  of  statutory  origin,  and  have  no  powers  other  than 
those  expressly  conferred  upon  them  by  the  Bankruptcy  Act,  or  necessarily  impUed 
from  the  terms  thereof^).  The  statute  expressly  confers  upon  such  courts  the  power 
to  adjudge  persons  to  be  bankrupts;  to  bring  in  and  substitute  parties  to  the  bank- 
ruptcy proceedings  when  this  is  necessary  to  a  complete  determination  of  the  matters 
in  controversy^);  to  transfer  cases  to  other  courts  of  bankruptcy;  to  extradite 
bankrupts  from  their  districts  to  other  districts'');  to  appoint  receivers,  or  the 
marshals,  in  case  this  is  necessary  for  the  preservation  of  the  estate,  to  take  charge 
of  the  property  of  the  bankrupt  after  the  filing  of  the  petition  and  until  it  is  dismissed 
or  a  trustee  is  quahfied^);  to  appoint  trustees  in  case  the  creditors  fail  to  do  so, 
and  to  remove  trustees*);  to  authorize  the  business  of  the  bankrupt  to  be  continued 
for  a  hmited  time  by  the  receivers,  the  marshals,  or  the  trustees,  if  this  is  necessary 
for  the  best  interest  of  the  estate,  and  to  allow  such  officers  additional  compensation 
for  such  services  10);  to  allow  or  disallow  claims  against  the  estate  of  the  bankrupt, 
and  to  reconsider  claims  wliich  have  been  allowed  or  disallowed;  to  determine  all 
claims  of  the  bankrupt  to  property  exemptions ^^ ) ;  to  cause  the  estate  of  the  bankrupt 
to  be  collected,  reduced  to  money,  and  distributed,  and  to  determine  controversies 
in  relation  thereto;  to  reconsider  and  confirm,  modify,  overrule,  or  return  with 
instructions  for  further  proceedings,  records,  and  findings  certified  to  them  by  re- 
ferees; to  confirm  or  reject  compositions  between  the  debtor  and  his  creditors, 
and  to  set  aside  compositions  and  reinstate  cases ;  to  close  the  estate  when  it  appears 
that  it  has  been  fully  administered,  and  to  reopen  it  when  it  appears  that  it  was 
closed  before  being  fully  administered;  to  discharge  or  refuse  to  discharge  the  bank- 
rupt, and  to  set  aside  discharges  and  reinstate  the  cases;  to  tax  costs  and  render 
judgments  therefor ^2);  to  enforce  obedience  by  the  bankrupt  and  other  persons  to 


1)  5  Cyc.  242.  —  2)  Bankr.  Act  (1898)  §  2.  of  its  general  equity  powers,  appoint  receivers, 

—  ^)  Collier  on  Bankr.  (6  th  ed.)  p.  13. — *)  Col-  and  preserve  the  estate  of  a  bankrupt  by 
lier  on  Bankr.  (6th  ed.)  p.  15.  —  *)  CoUier  on  taking  it  into  the  legal  custody  of  the  court. 
Bankr.  (Gth  ed.)  p.  14.  —  6)  Bankr.  Act  (1898)  5  Cyc.  246.  —  »)  Bankr.  Act  (1898)  §  2.  — 
§  2.  This  power  does  not  extend  the  juri.'sdie-  i")  Bankr.  Act  (1898)  §2  as  amended.  [See  also 
tion  of  a  court  of  bankruptcy  to  controver-  §  48.]  Such  compensation  cannot  be  at 
eies  not  within  its  statutory  jurisdiction.  In  a  greater  rate  than  the  Bankruptcy  Law 
re  Ward,  104  Fed.  Rep.  985,  5  Am.  Bankr.  allows  to  trustees  for  similar  ser\'ices.  Banlcr. 
Rep.  215.  —  ')  Bankr.  Act  (1898)  §  2.  Act  (1903)  §  1.  —  ")  Bankr.  Act  (1898)  §2. 
Whenever  a  warrant  for  the  apprehension  The  matter  of  exemptions  is  governed  by 
of  a  bankrupt  has  been  issued  and  he  is  found  the  statutes  of  the  various  states ,  and  the 
within  the  jurisdiction  of  a  court  other  than  power  of  a  court  of  bankruptcy  to  determine 
the  one  which  issued  the  warrant,  he  may  be  claims  of  the  bankrupt  to  exemptions  is  to  be 
extradited  in  the  same  manner  in  which  per  exorcised  without  enlargement  or  diminution 
sons  under  indictment  are  extradited  from  one  of  the  exemptions  which  are  allowed  by  the 
district  within  which  a  district  court  has  juris-  laws  of  the  state  where  the  banlcrupt  has  his 
diction  to   another.     Bankr.   Act    (1898)  §  10.  domicile.     In  re  Woodard,    95  Fed.  Rep.  260, 

—  8)  Bankr.  Act  (1898)  §  2.  Even  inde-  2  Am.  Bankr.  Rep.  373.  —  12)  Bankr.  Act 
pendent  of  the  power  expressly  given  by  the  (1898)  §  2.  A  court  of  bankruptcy  may 
statute,  a  court  of  bankruptcy  may,  by  virtue  award  costs  against  a  creditor  who  has  filed 
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all  lawful  orders  by  fine  or  imprisonment  or  both ;  to  punish  persons  for  contempts 
committed  before  referees^);  to  arraign,  try,  and  punish  bankrupts  and  other  persons 
for  violations  of  the  Bankruptcy  Act;  to  make  such  orders,  issue  such  process, 
and  enter  such  judgments,  in  addition  to  those  specifically  provided  for,  as  may 
be  necessary  for  the  enforcement  of  the  provisions  of  the  Bankruptcy  Act^)  [and 
to  exercise  ancillary  jurisdiction  over  persons  anci  property  within  their  rt  spective 
territorial  limits  in  aid  of  bankruptcy  ])rocecdings  pending;  in  any  other  court 
uf  bankruptcy^)].  It  is  further  provided  that  nothing  in  the  section  enumerating 
the  powers  of  courts  of  bankruptcy  shall  be  construed  to  deprive  such  courts  of 
any  power  which  they  would  possess  if  certain  specific  powers  were  not  enumerated 
in  the  statute*),  and  so  it  may  be  taken  to  be  settled  that  courts  of  bankruptcy 
have,  within  their  respective  territorial  limits,  ample  jurisdiction  to  do  everything 
which  may  be  necessary  for  the  enforcement  of  tlie  provisions  of  the  Bankrupt- 
cy Act*). 

C.  Jurisdiction  of  Other  United  States  Courts  and  of  State  Courts.  —  The  United 
States  Circuit  Courts  have  jurisdiction  of  all  controversies  at  law  and  in  equity, 
as  distinguished  from  proceedings  in  bankruptcy,  between  trustees  as  such  and 
adverse  claimants  concerning  the  property  acquired  or  claimed  by  the  trustees,  in 
the  same  manner  and  to  the  same  extent  only  as  though  bankruptcy  proceedings 
had  not  been  instituted  and  such  controversies  had  been  between  the  bankrupt 
and  such  adverse  claimants*).  The  United  States  Circuit  Courts  have  also  con- 
current jurisdiction  with  the  courts  of  bankruptcy,  within  their  respective  territorial 
limits,  of  offenses  against  the  Bankruptcy  Law^).  Suits  by  the  trustee  must  be 
brought  or  prosecuted  in  tlie  courts  where  the  bankrupt  whose  estate  is  being  ad- 
ministered by  such  trustee  might  have  brought  or  prosecuted  them  if  the  proceedings 
in  bankruptcy  had  not  been  instituted  s),  unless  by  consent  of  the  proposed  de- 
fendant^). But  this  rule  is  subject  to  an  exception  in  the  case  of  suits  for  the  re- 
covery of  property  transferred  by  the  bankrupt  to  a  creditor  in  order  to  give  him 
a  preference  to  which  he  was  not  entitled,  or  property  conveyed,  transferred,  assigned, 
or  incumbered  by  the  bankrupt  with  the  intent  and  purpose  to  hinder,  delay,  or 
defraud  liis  creditors  or  any  of  them,  as  to  which  suits  the  court  of  bankruptcy 
and  the  State  court  which  would  have  had  jurisdiction  if  the  bankruptcy  had  not 
intervened  have  concurrent  jurisdiction  i"). 

D.  Jurisdiction  Dependent  upon  Residence,  Place  of  Business,  or  Location  of 
Property.  —  A  court  of  bankruptcy  may  adjudge  to  be  a  bankrupt:  a  person  who 


specifications  of  objection  in  opposition  to  the  be  recovered  without  resort  to  legal  remedies, 
discharge  of  the  bankrupt  in  case  he  fails  to  The  adverse  claims  are  those  arising  generally 
prevent  the  discharge,  although  the  Bank-  by  roa-son  of  con^'eyances  or  assignments  made 
ruptcy  Act  contains  no  provision  as  to  award-  before  bankruptcy  proceedings  were  institut- 
ing costs  against  a  creditor  in  such  case.  In  re  ed.  As  a  result  of  the  requirement  that 
Wolpert,  1  Am.  Bankr.  Rep.  436.  controversies  of  which  Circuit  Courts  cissume 
1)  Bankr.  Act  (1898)  §  2.  This  power  to  jurisdiction  must  be  between  trustees,  as 
punish  for  contempt  and  disobedience  to  its  such,  and  adverse  claimants,  it  would  seem 
lawful  orders  is  inherent  in  every  court  of  ge-  to  follow  that,  if  such  claims  are  not  adverse 
neral  jurisdiction.  It  rests  upon  the  fundamen-  they  are  to  be  summarily  adjudicated  in  the 
tal  principles  of  judicial  establishments,  and  is  bankruptcy  courts;  but  if  such  claims  are 
inseparable  from  the  existence  as  well  as  the  adverse,  that  is,  where  there  is  a  color  of  title 
usefulness  of  a  court  of  general  jurisdiction.  asserted  against  the  trustee,  the  claimants  are 
5  Cyc.  247.  —  2)  Bankr.  Act  (1898)  §  2.  —  entitled  to  be  heard  in  a  plenary  suit.  5  Cyc. 
3)Bankr.  Act  (1898)§2.  [*)  Bankr.  Act.  (1898)  249,  250.  —  ')  Bankr.  Act  (1898)  §23  (c). 
§  2,  subd.  (20).]  —  5)  Collier  on  Bankr.  (6th  ed.)  [After  January  1,  1912.  the  jurisdiction  here- 
p.  15.  —  •*)  Bankr.  Act  (1898)  §  23  (a).  [.-Vfter  tofore  vested  in  the  Circuit  Courts  is  trans- 
January  I,  1912,  the  jurisdiction  heretofore  ferred  to  the  District  Courts.]  —  ^)  Bankr. 
vested  in  the  Circuit  Courts  is  transferred  Act  (1898)  §  23,  subd.  b.  as  amended  by  Bankr. 
to  the  District  Courts.]  The  controversies  Act  (1903)  §  8.  This  provision  applies  to 
of  which  the  United  States  Circuit  Courts  State  courts  as  well  as  to  the  Circuit  Courts 
are  given  jurisdiction  are  those  arising  bet-  of  the  United  States.  Perkins  v.  McCauley, 
ween  trustees,  as  such,  and  adverse  clai-  98  Fed.  Rep.  286,  3  Am.  Bankr.  Rep.  445.  — 
mants  concerning  the  property  acquired  or  ')  Bankr.  Act  (1898)  §  23,  subd.  b.  The 
claimed  by  the  trustees.  The  term  "adverse  consent  of  the  defendant  may  be  implied  from 
claimants"  has  been  the  subject  of  more  or  his  conduct.  In  re  Connoliy,  100  Fed.  Rep. 
less  discussion.  It  has  been  held  that  holdings  620,  3  Am.  Bankr.  Rop.  842.  —  i")  Bankr.  Act 
must  be  construed  as  adverse  when  the  cir-  (1898)  §§  23,  60,  subd.  (b),  67.  subd.  (e),  and 
cumstances  are  such  that  the  property  cannot  70,  subd.   (e). 
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has  resided  or  had  his  domicile  or  his  principal  place  of  business  within  the  terri- 
torial jurisdiction  of  the  court  for  the  preceding  six  months  or  the  greater  portion 
thereof;  a  person  who  does  not  reside  or  have  his  domicile  or  his  principal  place 
of  business  within  the  United  States  but  who  has  property  which  is  situated  within 
the  territorial  jurisdiction  of  the  court;  or  a  person  who  has  been  adjudged  a  bank- 
rupt by  a  court  of  competent  jurisdiction  outside  of  the  United  States,  and  who 
has  property  which  is  situated  within  the  territorial  jurisdiction  of  the  United 
States  courti).  In  its  provisions  as  to  jurisdiction  the  present  Bankruptcy  Act  is 
a  great  improvement  on  the  Bankruptcy  Act  of  1867,  which  provided  that 
the  courts  might  adjudge  to  be  bankrupts  persons  who  had  "resided  or  carried  on 
business"  within  their  respective  territorial  jurisdictions  "for  the  six  months  next 
immediately  preceding  the  time  of  filing  such  petition,  or  for  the  longest  period 
during  such  time"  2).  Under  the  former  statute  questions  frequently  arose  as  to 
what  constituted  a  residence  within  the  meaning  of  the  provision  quoted,  and 
it  is  evident  that  the  word  "domicile"  was  inserted  in  the  Bankruptcy  Act  of 
1898  with  the  object  of  preventing  the  arising  of  any  such  questions  in  the  fu- 
ture^).  The  present  statute  is  also  much  more  specific  and  clear  in  designating  the 
bankrupt's  "principal  place  of  business"  rather  than  merely  the  place  where  he 
has  "carried  on  business"  as  in  the  former  Act.  The  expression  "greater  portion  of 
six  months"  as  used  in  the  Bankruptcy  Act  is  held  to  mean  any  residence  of  at  least 
three  months'  duration  during  the  six  months  immediately  prior  to  the  commence- 
ment of  the  bankruptcy  proceedings'*). 

E.  Transfer  of  Causes.  —  In  case  petitions  are  filed  against  the  same  person, 
or  against  different  members  of  a  partnership,  in  different  courts  of  bankruptcy, 
each  of  which  has  jurisdiction  under  the  Bankruptcy  Act,  the  cases  must  all  be 
transferred  to  and  consohdated  in  the  one  of  such  courts  in  which  the  proceedings 
can  be  conducted  with  the  greatest  convenience  to  the  paities  in  interest^). 

F.  Stay  of  Suits  in  Other  Courts.  —  An  action  or  suit  which  is  founded  upon 
a  claim  from  which  a  discharge  in  bankruptcy  would  be  a  release,  and  which  is 
pending  against  a  person  alleged  to  be  a  bankrupt  at  the  time  of  the  fiUng  of  a  pe- 
tition in  bankruptcy  against  him,  must  be  stayed  until  after  an  adjudication  of 
bankruptcy  or  the  dismissal  of  the  petition;  and  if  such  person  is  adjudged  to  be 
a  bankrupt,  such  action  or  suit  may  be  furtlier  stayed  until  twelve  months  after 
the  date  of  the  adjudication  of  bankruptcy,  or,  if  within  that  time  such  person 
appUes  for  a  discharge,  then  until  the  question  of  such  discharge  is  determined*). 
Under  these  provisions  it  has  been  held  proper  to  stay  attachment  proceedings'), 
proceedings  which  might  result  in  a  body  execution  against  the  defendant*),  pro- 
ceedings supplementary  to  an  execution^),  and  even  an  execution  sale^")  or  the 
distribution  of  the  proceeds  of  an  execution  sale  under  a  levy  made  within  four 
months  before  the  fiUng  of  the  petition  in  bankruptcy^i).  But  an  action  founded 
upon  a  claim  which  would  not  be  released  by  a  discharge  in  bankruptcy,  as  a  claim 
based  upon  fraud  of  the  alleged  bankrupt,  should  not  be  stayed i^).  And  so  also, 
as  a  henholder  is  entitled  to  the  benefit  of  his  seciuity,  where  a  State  court  has 
acquired  jurisdiction  in  a  proceeding  to  foreclose  a  mortgage,  it  may  proceed  to  a 
sale  of  the  property  and  a  distribution  of  the  proceeds  notwithstanding  bankruptcy 
proceedings  against  the  mortgagor i^);  although  an  action  to  foreclose  a  real  estate 
mortgage  has  been  restrained  where  the  mortgage  exceeded  the  value  of  the  prop- 
erty and  there  was  likely  to  be  a  deficiency  judgment  against  the  alleged  bankrupt'*). 
The  stay  operates  merely  as  a  suspension  of  proceedings  against  the  alleged  bankrupt 
until  the  question  of  bankruptcy  or  of  the  discharge  is  settled,  and  if  the  petition 
in  bankruptcy  is  dismissed,  or  if  after  an  adjudication  of  bankruptcy  a  discharge 
is  refused,  the  court  in  which  the  suit  is  pending  may  proceed  to  such  judgment 
as  the  circumstances  of  the  case  may  require  i^). 


1)  Bankr.  Act   (1898)  §  2,   subd.   (1).  —  Rep.  479.  —  i»)  In  re  Northrop,  1  Am.  Bankr. 

»)  Bankr.  Act  (1867)  §  11.  —  3)  5  Cyc.  243.  —  Rep.  427.  —  ")  In  re  Kenney,  95  Fed.  427, 

*)  In  re  Bemer,    3  Am    Bankr.  Rep.  325.   —  2    Am.    Bankr.   Rep.  494.    —   ")    In   re   Cole, 

»)  Bankr.   Act  (1898)   §  32.  —  ^)  Bankr.  Act  106  Fed.  Rep.  837",   5  Am.   Bankr.  Rep.  780. 

(1898)   §   11,   subd.    a.   —   ')   Bear   v.   Chase,  —  ")  Moran  v.  Sturges,  154  U.  S.  Rop.  256. — 

99  Fed.  Rep.  920.  3  Am.  Bankr.  Rap.  746.  —  ")  In  re  Sabine,   1  Am.  Bankr.  Rep.  316.  — 

»)   In   re   Grist,    1    Am.    Bankr.   Rep.    89.    —  ")  Hill  v.  Harding,   107  U.  S.  Rep.  631. 
•)  In  re  Kletchka,  92  Fed.  901,  1  Am.  Bankr. 
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G.  Appellate  Jurisdiction.  —  The  Supreme  Court  of  the  United  States,  the 
Circuit  Courts  of  Appoals  of  the  United  States,  and  the  Supreme  Courts  of  the 
Territories,  have  appellate  jurisdiction  of  controversies  arising  in  bankruptcy  pro- 
ceedings, from  the  courts  of  bankruptcy  from  which  they  have  appellate  jurisdiction 
in  other  cases;  and  the  Supreme  Court  of  the  United  States  exercises  a  Uke  juris- 
diction from  courts  of  bankruptcy  not  within  any  organized  circuit  of  the  United 
States  and  from  the  Supreme  Court  of  the  District  of  Columbia^).  The  several 
Circuit  Courts  of  Appeals  have  jurisdiction  in  equity,  either  interlocutory  or  final, 
to  superintend  and  revise  in  matters  of  law  the  proceedings  of  the  several  inferior 
courts  of  bankruptcy  within  their  jurisdiction,  which  power  must  be  exercised  on 
due  notice  and  petition  by  any  party  aggrieved 2).  Appeals  as  in  equity  cases  may 
be  taken  in  bankruptcy  proceedings  from  the  courts  of  bankruptcy  to  the  Circuit 
Court  of  Appeals  of  the  United  States  and  to  the  Supreme  Court  of  the  Territories 
from  a  judgment  adjudging  or  refusing  to  adjudge  the  defendant  a  bankrupt;  from 
a  judgment  granting  or  denying  a  discharge,  and  from  a  judgment  allowing  or  re- 
jecting a  debt  or  claim  of  five  hundred  dollars  or  over^).  An  appeal  may  be  taken 
to  the  Supreme  Court  of  the  United  States  from  a  final  decision  of  a  court  of  appeals 
allowing  or  rejecting  a  claim  where  the  amount  in  controversy  exceeds  the  sum 
of  two  thousand  dollars  and  the  question  involved  is  one  wliich  might  have  been 
taken  on  appeal  or  writ  of  error  from  the  highest  court  of  a  State  to  the  Supreme 
Court  of  the  United  States;  or  where  a  justice  of  the  Supreme  Court  of  the  United 
States  certifies  that  in  his  opinion  the  determination  of  the  question  or  questions 
involved  in  the  allowance  or  rejection  of  the  claim  is  essential  to  a  uniform  con- 
struction of  the  Bankruptcy  Law  throughout  the  United  States*).  Controversies 
may  be  certified  to  the  Supreme  Court  of  the  United  States  from  other  courts  of 
the  United  States,  in  wliich  case  the  Supreme  Court  may  exercise  jurisdiction  thereof 
and  issue  writs  of  certiorari  pursuant  to  the  provisions  of  the  laws  of  the  United 
States^).  An  appeal  from  a  court  of  bankruptcy  to  a  Circuit  Court  of  Appeals  must 
be  allowed  by  a  judge  of  the  court  appealed  from  or  of  the  court  appealed  to^). 
There  is  no  provision  in  the  Bankruptcy  Act  as  to  who  may  take  an  appeal,  but  is 
has  been  held  on  very  sound  reasoning  that  an  appeal  from  the  allowance  of  a  claim 
by  a  court  of  bankruptcy  can  be  taken  only  by  the  trustee  in  bankruptcy  as  the 
representative  of  all  the  creditors'').  It  would  seem  beyond  question  that  a  creditor 
whose  claim  is  disallowed  has  the  right  to  appeal  from  such  ruUng.  Trustees  in  bank- 
ruptcy are  not  required  to  give  any  bond  when  they  take  appeals  or  sue  out  writs 
of  error*). 

III.  REFEREES.  —  A.  Creation  of  Office.  —  The  Bankruptcy  Act  creates  the 
office  of  referee  in  bankruptcy,  which  is  a  most  important  one  in  the  administration 
of  the  law^),  and  requires  the  various  courts  of  bankruptcy  to  appoint  as  many 
referees  as  are  necessary  to  assist  in  expeditiously  transacting  the  pending  bank- 
ruptcy business  1°). 

B.  Appointment  and  Removal.  —  The  referee  is  appointed  by  the  court  for 
a  term  of  two  years,  and  may  be  removed  when  his  services  are  not  needed  or  for 
other  cause,  and  the  court  may  designate  and  from  time  to  time  change,  the  Umits 
of  the  district  of  a  referee n).  In  order  that  a  person  may  be  eligible  for  appointment 
as  a  referee  he  must  be  competent  to  perform  the  duties  of  the  office  and  must  be 
a  resident  of  or  have  an  office  in  the  territorial  district  for  which  he  is  appointed, 
and  he  must  not  hold  any  office  of  profit  or  emolument  under  the  laws  of  the  United 
States  or  of  any  State,  other  than  that  of  notary  pubhc,  commissioner  of  deeds, 
justice  of  the  peace,  or  master  in  chancery,  nor  be  related,  by  consanguinity  or  affinity 


1)  Bankr.  Act  (1898)  §  24,  eubd.  a.    [Cer-  Dwyer,  101  Fed.  799,  4  Am.  Bankr.  Rep.  313, 

tain  changes   in  the   organization   of   the  Fe-  where  it  is  further  hold  that  if  the  trustee  re- 

deral  Courts  become  effective  on  January  1,  fuses  to  take  an  appeal  on  the  request  of  a 

1912.    See  article  on  Courts  and  Procedure,  su-  creditor,  the  court  of  bankruptcy  may  direct 

pra] —  2)  Bankr.  Act  (1898)  §  24,  subd.  b.  ^  an   appeal  by  the  trustee  or  permit  a  creditor 

•)  Bankr.  Act  (1898)  §  25,  subd.  a.    An  allow-  to  appeal  in  the  name  of  the  trustee.     There 

ance  of  an  attorney's   fee  exceeding  five  hun-  are,  however,  cases  in  which  an  individual  cre- 

dred  dollars   may  be  reviewed.    In  re  Roche,  ditor  has  been  allowed  to  appeal  from  the  allow- 

101  Fed.  Rep.  956,  4  Am.  Bankr.  Rep.  369.  —  ance  of  a  claim.   —  »)  Bankr.  Act  (1898)  §  25, 

*)  Bankr.  Act  (1898)  §25,  subd.  b.  — 6)  Bankr.  subd.  c.    —    «)  Bankr.  Act    (1898)    §33.    — 

Act  (1898)  §  25,  subd.  d.  —  «)  5  Cyc.  261.  —  lO)  Bankr.  Act  (1898)  §  37.  —  ")  Bankr.  Act 

»1  This  rule  is  laid  down  in  Chatfield  v.  O"  (1898)  §  34. 
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within  the  third  degree  as  determined  by  the  common  law,  to  any  of  the  judges 
of  the  eoiuts  of  bankruptcy  or  of  the  Circuit  Courts  of  the  United  States,  or  to  any 
of  the  judges  or  justices  of  the  appellate  courts  of  the  district  in  which  he  may 
be  appointed!).  When  the  referee  is  absent  or  disquahfied,  or  when  the  office  of 
referee  is  vacant,  the  judge  of  the  court  of  bankruptcy  may  act  as  referee,  or  may 
appoint  another  referee,  or  another  referee  holding  an  appointment  under  the  same 
court  may,  by  order  of  the  judge,  fiU  the  vacancy  temporarily 2). 

C.  Qualification  by  Oath  and  Bond.  —  A  referee  must  take  the  same  oath  of  office 
as  that  prescribed  for  judges  of  the  United  States  courts^),  and  is  required,  before 
assuming  the  duties  of  his  office,  and  within  such  time  after  his  appointment  as  the 
court  shall  prescribe,  to  enter  into  a  bond  to  the  United  States,  in  such  sum.  not 
exceeding  five  thousand  dollars,  as  shall  be  fixed  by  the  court,  and  witli  at  least 
two  sureties  to  be  approved  by  the  court,  conditioned  for  the  faithfid  performance 
of  his  official  duties*).  This  bond  must  be  filed  of  record  in  the  office  of  the  clerk 
of  th^^  court,  and  may  be  sued  upon  in  the  name  of  the  United  States  for  the  use 
of  any  person  injured  by  a  breach  of  its  conditions^);  but  a  suit  upon  the  referee's 
bond  must  be  brought  within  two  years  after  the  alleged  breach  of  the  conditions 
thereof,  and  cannot  be  brought  thereafter^).  If  the  referee  does  not  give  the  bond 
within  the  time  hmited  therefor,  he  is  deemed  to  have  declined  the  appointment, 
and  the  office  is  vacant'). 

D.  Pov/ers  of  Referee.  —  When  a  case  is  referred  to  a  referee,  all  the  proceedings 
therein,  except  such  as  are  required  by  the  Bankruptcy  Act  or  by  the  general  orders 
in  bankruptcy  to  be  had  before  the  judge,  are  to  be  had  before  the  referee*).  A  referee 
has  power  to  consider  all  petitions  in  bankruptcy  referred  to  him  by  the  clerk  of  the 
court  of  bankruptcy,  and  to  make  adjudications  of  bankruptcy  or  dismiss  the  pe- 
titions and  to  perform  such  part  of  the  duties  of  a  court  of  bankruptcy  as  is  prescribed 
by  the  rules  or  orders  of  the  court  of  his  district,  except  as  to  questions  arising 
out  of  the  apphcations  of  bankrupts  for  the  confirmation  of  compositions  or  for 
discharges.  He  may  exercise  the  power  vested  in  courts  of  bankruptcy  for  the 
administering  of  oaths  to  and  the  examination  of  persons  as  witnesses  and  for  re- 
quiring the  production  of  documents  in  proceedings  before  him,  except  the  power 
of  commitment;  and  may  exercise  the  powers  of  a  judge  of  a  court  of  bankruptcy 
for  the  taking  possession  and  releasing  the  property  of  the  bankrupt  when  the  clerk 
issues  a  certificate  showing  the  absence  of  the  judge  from  the  judicial  district  or  from 
the  division  of  the  district,  or  the  judge's  sickness  or  inability  to  act.  Upon  the  appli- 
cation of  the  trust^^e,  during  the  examination  of  the  bankrupt  or  other  proceedings, 
the  referee  may  authorize  the  employment  of  stenographers  at  the  expense  of  the 
estate^).  A  referee  cannot  act  in  a  case  in  which  he  is  interested,  either  directly 
or  indirectly,  nor  can  he  practice  as  an  attorney  or  counselor  at  law  in  anj'  bank- 
ruptcy proceeding;  and  the  statute  also  prohibits  his  purchasing,  either  directly 
or  indirectly,  any  property  of  an  estate  in  bankruptcy  1°). 

E.  Duties  of  Referee.  —  The  duties  of  the  referee  are  to  call  upon  and  receive 
from  the  clerk  of  the  court  of  bankruptcy  all  papers  filed  in  the  court  of  bankruptcy 
which  have  been  referred  to  him,  when  his  office  is  in  the  same  city  or  town  where 
the  court  of  bankruptc}'  convenes;  to  examine  all  schedules  of  property  and  Hsts 
of  creditors  filed  by  the  bankrupt,  and  cause  such  as  are  incomplete  or  defective 
to  be  amended;  to  prepare  and  file  the  schedides  of  property  and  hsts  of  creditors 
required  to  be  filed  by  bankrupts,  or  cause  the  same  to  be  done,  when  the  bankrupt 
fails,  neglects,  or  refuses  to  do  so ;  to  give  the  required  notices  to  cieditors ;  to  declare 
dividends;  and  to  prepare  and  dehver  to  the  trustee  dividend  sheets  showing  the 
dividends  declared  and  to  whom  they  are  payable.  He  must  furnish  such  infor- 
mation concerning  the  estates  in  process  of  administration  before  liim  as  may  be 


1)  Bankr.  Act  (1898)  §  35.  —  ^)  Bankr.  be  the  owners  of  property  the  actual  value  of 

Act  (1898)  §  43.  —  3)  Bankr.  Act  (1898)  §  36.  wliich,    over   and    above    their   liabilities   and 

—  *)  Bankr.  Act  (1898)  §  50,  subds.  a,  e.    Cor-  exemptions,  is  at  least  equal  to  the  amount  of 

porations  organized  for  the  purpose  of  becom-  the  bond.    Bankr.  Act  (1898)  §  50  subd.  f.  — 

ing  sureties  on  bonds  or  authorized  by  law  to  ')  Bankr.  Act  (1893)  §  50,  subd.  h.  — 6)  Bankr. 

do  so  may  be  accepted  as  sureties  on  the  bonds  Act  (1898)  §  50,  subd.  1.  —  ')  Bankr.  Act  (1898) 

of  referees  when  the  courts  are  satisfied  that  §  50,  subd.  k.  —  *)  U.  S.  Supr.  Ct.  Gen.  Orders 

the   interests  rights  of  all   parties   in  interest  in   Bankr.   No.  XII.   —   ')    Bankr.  Act   (1898) 

will  be  amply  protected  thereby.    Bankr.  Act  §  38.  —  l")  Bankr.  Act  (1898)  §  39.  subd.  b. 
(1898)    §  50,    subd.    g.       The    sureties    must 
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requested  by  the  parties  in  interest ;  and  upon  the  apphcation  of  any  party  in  interest 
lie  must  preserve  the  evidence  taken  or  the  substance  tliereof  as  agreed  upon  by 
the  parties  before  him  when  a  stenographer  is  not  in  attendance;  and  whenever 
requested  to  do  so  by  any  of  the  parties,  he  must  make  up  records  of  the  evidence 
or  the  substance  thereof,  together  with  his  findings  thereon,  and  transmit  them  to 
the  judge.  It  is  the  duty  of  the  referee  to  safely  keep,  perfect,  and  transmit  to  the 
clerk  of  the  court  of  bankruptcy  the  records  required  to  be  kept  by  him,  when  the 
case  is  concluded,  and  if  any  papers  on  file  before  him  are  needed  in  any  proceeding 
in  court  it  is  his  duty  to  transmit  them  to  the  clerk  i^),  and  secure  the  return  of  such 
papers  after  they  have  been  used 2). 

F.  Compensation  of  Referee.  —  The  statute  fixes  the  compensation  to  be  allowed 
to  referees^),  and  prohibits  their  receiving  in  any  form  or  guise,  or  the  court  allowing 
them,   any  further  compensation  tlian  is  expressly  authorized   and  prescribed*). 

IV.  WHO  MAY  BECOME  BANKRUPTS.  —  A.  Voluntary  Bankrupts.  — 
1.  STATUTORY  PROVISION.  —  Tlie  Bankruptcy  Act  provides  that  any  person, 
[natural  or  artificial,  except  a  municipal,  railroad,  insurance,  or  banking  cor- 
poration,] who  owes  debts  may  take  advantage  of  its  provisions  and  become 
entitled  to  the  benefits  tliereof  as  a  voluntary  bankrupt*). 

2.  AMOUNT  OF  INDEBTEDNESS.  —There  is  no  provision  in  the  Bankruptcy 
Act  as  to  the  amount  of  debts  which  a  person  must  owe  in  order  to  be  entitled 
to  become  a  voluntary  bankrupt. 

3.  INFANTS.  —  Although  an  infant  is  undoubtedly  a  person  and  hence  within 
the  strict  meaning  of  the  Bankruptcy  Act,  yet,  as  his  contracts  and  debts  are  in  most 
instances  voidable  and  not  binding  upon  him,  it  is  considered  that  he  is  not  entitled 
to  become  a  voluntary  bankrupt*). 

4.  LLT^ATICS.  —  A  lunatic  may  not,  save  in  a  lucid  interval,  file  a  voluntary 
petition  in  bankruptcy"),  but  there  seems  to  be  no  reason  why  the  guardian  or  com- 
mittee of  a  person  who  has  been  adjudged  to  be  a  lunatic  may  not,  in  his  behalf, 
take  advantage  of  the  provisions  of  the  Banl<ruptcy  Act*).  It  appears,  however, 
that  the  question  as  to  the  right  of  a  lunatic  to  become  a  voluntary  bankrupt  is  not 
definitely  settled  *>). 

5.  MARRIED  WOMEN.  —  A  married  woman  is  entitled  to  the  benefits  of  the 
Bankruptcy  Act  in  the  States  where  she  has  the  power  to  contract  debts  wliich 
are  binding  upon  her,  and  as  the  disabilities  of  married  women  have  been  removed 
by  statute  in  most,  if  not  all,  of  the  States,  it  may  be  laid  down  as  a  general  rule 
that  a  married  woman  has  the  same  right  as  any  other  person  to  become  a  voluntary 
bankrupt  10). 

6.  INDIANS.  —  Indians  are  subject  to  certain  statutory  disabiUties  with  re- 
ference to  the  making  of  contracts,  but  when  an  Indian  can  contract  valid  debts, 
he  can  take  advantage  of  the  Bankruptcy  Act"). 

7.  ALIENS.  —  It  would  seem  not  necessary  to  entitle  a  person  to  become  a 
voluntary  bankrupt  that  he  should  be  a  citizen  of  the  United  States,  for  the  Bank- 
ruptcy Act  expressly  gives  the  courts  of  banlcruptcy  jurisdiction  to  declare  persons 
to  be  bankrupts  who  do  not  reside  or  have  their  domicile  within  the  United  States, 
but  who  have  property  within  the  jurisdiction  of  the  coiu'tsi*). 

8.  CORPORATIONS.  —  The  privilege  of  becoming  a  voluntary  bankrupt  is 
withheld  from  [municipal,  raihoad,  insurance,  or  banking]  corporations  by  the 
express  terms  of  the  Bankruptcy  Act^^),  and  it  has  been  questioned,  when  a  cor- 
poration has  signified  its  inability  to  pay  its  debts  and  its  willingness  to  be  adjud- 
ged a  bankrupt  on  that  ground,  and  has  induced  its  creditors  to  file  a  petition  in 
involuntary  bankruptcy  against  it,  whether  such  a  petition  is  not  in  effect  a 
voluntary  one,   and  thus  an  evasion  of  the  Bankruptcy  Act,   but  it  would  seem 


1)  Bankr.  Act  (1898)  §  39,  subd.  a.    If  it  ed.)  p.  63.  —  »)  See  5  Cyc.  282.  —  9)  Collier 

is  impracticable  to  transmit  the  original  papers  on  Bankr.   (6th  ed.)  p.  64.   —   i")  See   5  Cyc. 

certified   copies   thereof   must   be  transmitted  282;    Collier    on    Banlcr.    (6th  ed.)    p.  64.    — 

by  mail.    Bankr.  Act  (1898)  §  39,  subd.  a  (8).  »i)   See  Collier  on  Bankr.  (6th  ed.)  pp.  64,   65. 

—    2)    Bankr.  Act    (1898)    §39,    subd.  a.    —  —   12)    Bankr.    Act    (1898)  §2,    subd.    (1).   — 

»)    Bankr.  Act    (1898)    §40,    as    amended    by  i»)  Bankr.  Act  (1898)  §  4,  subd.  a.   [Under  the 

Bankr.  Act  (1903)  §  9.  —  *)  Bankr.  Act  (1898)  amending  Act    of    June    25.     1910,    moneyed, 

§  72.  —  »)  Bankr.  Act  (1898)  §  4,  subd.  a.  —  business,  or  commercial  corporations  may  be- 

«)  See  In  re  Duguid,  100  Fed.  Rep.  274,  3  Am.  come  voluntary  bankrupts.] 
Bankr.  Rep.  794.  —  ')  Collier  on  Bankr.  (6th 
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that  the  weight  of  authority  is  in  favor  of  permitting  the  filing  of  a  petition  in 
bankruptcy  in  such  cases^^). 

9.  PARTNERSHIPS.  —  A  partnership  which  owes  debts  is  entitled  to  the 
benefits  of  the  Bankruptcy  Act  as  a  voluntarj'  bankrupt^). 

B.  Involuntary  Bankrupts.  —  1.  STATUTORY  PROVISION.  —  Any  natural 
person,  except  a  wage  earner  or  a  person  engaged  chiefly  in  farming  or  the  tillage 
of  the  soil,  any  unincorporated  company,  and  any  [moneyed,  business,  or  commer- 
cial corporation,  except  a  municipal,  railroad,  insurance,  or  banking  corporation] 
owing  debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an 
involuntary  bankrupt  upon  default  or  upon  an  impartial  trial,  and  upon  being  so 
adjudged  is  subject  to  the  provisions  of  and  entitled  to  the  benefits  of  the  Bank- 
ruptcy Act  3). 

2.  WAGE-EARNERS.  —  There  is  no  difficulty  in  determining  what  is  meant 
by  a  wage-earner  within  the  above  exception,  for  the  statute  itself  provides  that 
the  term  wage-earner  shall  be  construed  to  mean  an  individual  who  works  for  wages, 
salary,  or  hire,  at  a  rate  of  compensation  not  exceeding  one  thousand  five  hundred 
dollars  per  year*). 

3.  PERSONS  ENGAGED  IN  FARiNnNG  OR  TILLAGE  OF  THE  SOIL.  — 
The  exception  in  regard  to  persons  engaged  chiefly  in  farming  or  the  tillage  of  the 
soil  seems  to  be  strictly  construed,  and  in  order  to  bring  a  person  within  the  exception 
his  principal  occupation  must  be  farming  or  the  tillage  of  the  soil  5).  Wliile  it  is  difficult, 
if  not  impossible,  to  state  facts  which  will  in  aU  cases,  determine  whether  or  not 
a  particular  person  is  engaged  chiefly  in  the  excepted  occupations  at  a  particular 
time^),  it  may  be  stated  generally  that  mere  physical  exertions  are  not  the  deter- 
mining factor,  but  the  matter  depends  upon  whether  farming  or  the  tillage  of  the 
soil  is  the  occupation  which  the  individual  deems  of  paramount  importance  to 
his  welfare'').  It  is  a  person's  occupation  at  the  time  when  the  alleged  act  of  bank- 
ruptcy was  committed  which  determines  whether  or  not  he  is  within  the  exception, 
and  so  if  at  that  time  the  individual  was  not  engaged  chiefly  in  the  excepted  occu- 
pations, the  fact  that  he  afterwards,  become  chiefly  engaged  therein  will  not  bring 
him  within  the  exception  even  though  the  change  of  occupation  took  place  before 
the  petition  in  bankruptcy  was  filed  against  him*). 

4.  INFANTS.  —  A  petition  in  involuntary  bankruptcy  cannot  be  successfully 
prosecuted  against  an  infant  when  his  debts  are  of  such  a  character  that  they  can 
be  avoided  by  him  on  the  ground  of  Ids  infancy^),  but  there  seems  to  be  no  good 
reason  why  an  infant  who  is  indebted  for  necessaries  to  the  amount  of  one  thousand 
dollars  should  not  be  adjudged  an  involuntary  bankrupt. 

5.  LUNATICS.  —  A  lunatic  may,  perhaps,  be  adjudged  an  involuntary  bankrupt, 
provided  he  was  sane,  or  had  a  lucid  interval,  at  the  time  of  the  commission  of  the 
act  of  bankruptcy,  although  this  is  doubtful. 

6.  MARRIED  WOMEN.  —  A  married  woman  may  undoubtedly  be  adjudged 
an  involuntary  bankrupt,  in  those  States  where  her  disabiUties  with  reference  to 
contracts  have  been  removed  by  statute. 

7.  INDIANS.  —  Likewise  an  Indian,  subject  to  such  limitations  as  are  imposed 
by  his  statutory  disabihties  with  reference  to  the  making  of  contracts,  may  be  ad- 
judged an  involuntary  bankrupt i"). 

8.  ALIENS.  —  An  alien  having  property  within  the  jurisdiction  of  the  court 
may,  under  the  express  terms  of  the  Bankruptcy  Act,  by  adjudged  a  bankrupt  in 
involuntary  proceedings i^). 

9.  IINENCORPORATED  COMPANIES.  —  The  phrase  "any  unincorporated 
company"  is  manifestly  intended  to  include  all  those  private  bodies  which  occupy 
the  middle  ground  between  corporations  and  partnersliips,  such  as  Lloyds  asso- 
ciations and  joint  stock  associations  organized  under  State  laws  Umiting  UabiUty 
to  the  capital  subscribed  by  the  members i2). 

10.  CORPORATIONS.  —  In  respect  to  corporations,  only  those  are  included 
which  [come  under  the  class  of  moneyed,   business,   or  commercial  corporations. 

1)   5  Cyc.    281.   —   2)   5   Cyc.    412.     See  101  Fed.  Rep.  807,  4  Am.  Bankr.  Rep.  307. 

Bankruptcy  Act  (1898)  §5.-3)  Bankr.  Act.  —   »)   In  re   Eidemiller,    105  Fed.  Rep.  595, 

(1898)  §  4,  subd.   b.   —  *)   Bankr.  Act  (1898)  5  Am.  Bankr.  Rep.  570.  —  l")  Collier  on  Bankr. 

§  1,  subd.  (27).  —  5)  Collier  on  Bankr.  (6th  ed.)  (6th  ed.)  p.  65.  —  H)  Bankr.  Act  (1898)  §  2, 

p.  66.  —  «)  5  Cyc.  285,  286.  —  ■)  CoIUer  on  subd.  (1).  —  12)  Collier  on  Bankr.    (6th  ed.) 

Bankr.  (6th  ed.)  p.  66.  —  »)  In  re  Luckhardt,  p.  66. 
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Municipal,  railroad,  insurance,  and  banking  corporations  are  expressly  excepted.] 
In  this  connection,  the  purposes  of  the  corporation  as  set  forth  in  its  charter  are 
not  usually,  or  at  least  necessarily,  controlling,  but  the  testis  the  pursuit  in  which 
the  corporation  is  actually  chiefly  engaged  1).  And  in  this  particular  it  is  not  to  be 
doubted  that  the  law  is  to  be  interpreted  liberally  to  carry  out  its  purpose,  which 
is  that  all  business  corporations,  as  distinguished  from  public,  quasi-public,  and 
money  saving  or  money  lending  corporations  shall  be  subject  to  involuntary  bank- 
ruptcy^).  The  bankruptcy  of  a  corporation  does  not  release  its  officers,  directors  or 
stockholders,  as  such,  from  any  liability  to  wliich  they  may  be  subject  under  the 
laws  of  the  United  States,  or  of  any  State  or  Territory'). 

11.  PARTNERSHIPS.  • —  A  partnership  may  be  adjudged  a  bankrupt  in  in- 
voluntary proceedings*). 

12.  BANKS  AND  BANKERS.  —  Private  bankers  may  be  adjudged  involuntary 
bankrupts,  but  it  is  otherwise  as  to  national  banks  or  banks  incorporated  under 
State  or  Territorial  laws^).  [Banking  corporations  are  expressly  excluded  from 
the  operation  of  the  law^).] 

V.  ACTS  OF  BANKRUPTCY.  —  A.  Prerequisite  to  Proceeding  in  Involuntary 
Bankruptcy.  —  Under  the  .system  of  bankruptcy  prevailing  in  the  United  States, 
a  person  is  not  liable  to  be  declared  an  involuntary  bankrupt  unless  he  has  done 
or  suffered  to  be  done  certain  acts,  termed  by  the  statute  "acts  of  bankruptcy," 
which  either  amount  to  actual  or  constructive  frauds  on  creditors,  or  are  tantamount 
to  declarations  of  hopeless  insolvency'^),  and  even  where  such  an  act  has  been  com- 
mitted, the  petition  to  have  the  person  adjudged  to  be  a  bankrupt  must  be  filed 
within  four  months  thereafter  in  order  to  be  effective  8). 

B.  What  are  Acts  of  Bankruptcy.  —  A  person  commits  an  act  of  bankruptcy, 
witliin  the  statutory  definition  of  such  acts:  1.  When  he  conveys,  transfers,  conceals, 
or  removes,  or  permits  to  be  concealed  or  removed,  any  part  of  liis  property,  with 
the  intent  to  hinder,  delay,  or  defraud  his  creditors  or  any  of  tliem^);  2.  When  he 
transfers,  while  he  is  insolvent,  any  portion  of  his  property  to  one  or  more  of  his 
creditors  with  the  intent  to  give  such  creditors  a  preference  over  his  other  creditors  i") ; 
3.  When  he  suffers  or  permits,  while  he  is  insolvent,  any  creditor  to  obtain  a  pre- 
ference through  legal  proceedings,  and  does  not,  at  least  five  days  before  a  sale  or 
final  disposition  of  any  property  affected  by  such  preference,  vacate  or  discharge 
such  preference  11);  4.  When  he  makes  a  general  assignment  for  the  benefit  of  his 
creditors,  or,  being  insolvent,  applies  for  a  receiver  or  trustee  of  his  property,  or 
when,  because  of  his  insolvency,  a  receiver  or  trustee  has  been  put  in  charge  of  his 
property  under  the  laws  of  the  United  States,  or  of  one  of  the  States,  or  of  a  Terri- 
torj^i-);  or  5.  When  he  admits  in  writing  that  he  is  unable  to  pay  liis  debts  and  that 
he  is  willing  to  be  adjudged  a  bankrupt  on  that  ground i').  It  is  now  necessary  to 
discuss  these  "acts  of  bankruptcy"  somewhat  in  detail. 

C.  Insolvency.  —  Insolvency  of  the  alleged  bankrupt  at  the  time  of  the  com- 
mis.sion  of  some  of  the  acts  designated  above  is  necessary  in  order  that  they  shall 
constitute  acts  of  bankruptcy  within  the  meaning  of  the  Bankruptcy  Act.  But  this 
is  not  true  of  all  or  such  acts,  for  the  Supreme  Court  of  the  United  States  has  held 
that  a  person  who  has  made  a  general  assignment  for  the  benefit  of  his  creditors, 
or  admitted  in  writing  his  inability  to  pay  liis  debts  and  his  willingness  to  be  ad- 
judged a  bankrupt  on  that  ground,  may  be  adjudged  a  bankrupt,  although  he 
may  not  be  actually  insolvent  as  that  term  is  defined  in  the  statute i*).  In  respect 
to  what  constitutes  insolvency  the  statute  of  the  United  States  establishes  a  rule 
differing  very  materially  from  that  prevailing  in  other  countries.  In  most  countries 
the  cessation  of  payments  is  the  essential  of  insolvency i^);  but  the  United  States 
Bankruptcy  Act  expressly  provides  that  a  person  shall  be  deemed  insolvent  within 
the  provisions  of  the  Act  whenever  the  aggregate  of  liis  property,  exclusive  of  any 
property  which  he  may  have  conveyed,  transferred,  concealed,  or  removed,  or  per- 

1)  In  re  Chicago  Joplin   Lead  and  Zinc  (1898)   §  3,   subd.  a,    (1).    —   i")   Bankr.   Act 

Co.,    104  Fed.  Rep.   67,   4  Am.  Bankr.  Rep.  (1898)   §  3,   subd.  a    (2).    —    i')   Bankr.    Act 

712.  —  2)  ColUer  on  Bankr.  (6th  ed.)  p.   71.  (1898)   §  3,   subd.  a    (3).    —    »2)   Bankr.    Act 

—  3)  Bankr.  Act  (1898)  §4.  —  *)  Bankr.  (1898)  §  3,  subd.  a,  (4).  —  i3)  Bankr.  Act  (1898) 
Act  (1898)  §5.-6)  Bankr.  Act  (1898)  §  4,  §3.  a,  (5).  —  i*)  West  v.  Lea,  174  U.  S.  Rep. 
subd.  b.  —[6)  Bankr.  Act  (1898)  §4,  subd.  b.]  590,    19  Supr.   Ct.   Repr.   836,    2  Am.    Bankr. 

—  ')  Collier  on  Bankr.  (6th  ed.)  p.  37.  —  Rep.  463.  —  '5)  Collier  on  Bankr.  (6th  ed.) 
»)  Bankr.  Act  (1898)  §  3,  b.  —  »)  Bankr.  Act  p.  4. 
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mitted  to  be  concealed  or  removed,  with  the  intent  to  defraud,  hinder,  or  delay 
his  creditors,  shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his 
debtsi). 

D.  First  Act  of  Bankruptcy.  —  Transferring,  Concealing,  or  Removing  Propertif 
With  the  Intent  to  Hinder,  Delay,  or  Defraud  Creditors.  The  first  act  of  bankruptcy, 
as  already  stated,  consists  in  the  debtor  having  "conveyed,  transferred,  concealed, 
or  removed,  or  permitted  to  be  concealed  or  removed,  and  part  of  his  property, 
with  the  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them"  2).  In 
this  provision  the  word  "convey"  has  its  common  meaning,  and  is  equivalent  to 
"grant"*).  The  word  "transfer"  is  defined  by  the  statute  itself,  and  includes  the  sale 
and  every  other  and  different  mode  of  disposing  of  or  parting  with  property,  or  the 
possession  of  property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage, 
gift,  or  security*).  "Conceal"  means  a  separation  of  some  tangible  thing,  money, 
or  chose  in  action  from  the  body  of  the  estate  of  the  debtor,  and  the  secretion  of 
the  same  from  those  who  have  the  right  to  seize  upon  it  for  the  payment  of  their 
debts*);  and  as  the  Bankruptcy  Act  expressly  provides  that  the  word  "conceal" 
shall  be  construed  to  include  secrete,  falsify,  and  mutilate 8),  a  falsification  or  mu- 
tilation of  books  or  business  records  would  amount  to  a  concealment.  "Remove" 
signifies  an  actual  or  physical  change  in  the  position  or  locaUty  of  the  property 
which  constitutes  the  subject  of  the  removal^).  The  conveyances  and  transfers 
which  are  declared  by  the  Bankruptcy  Act  to  be  acts  of  bankruptcy  are  those  wliich 
arc  deemed  fraudulent  under  the  rules  prevaihng  at  common  law  or  estabhshed 
by  statute*).  It  is  to  be  noted  that  the  Bankruptcy  Act  requires  an  intent  on  the  part 
of  the  debtor  to  hinder,  delay,  or  defraud  his  creditors,  and  it  is,  of  course,  difficult 
to  estabhsh  such  an  intent  by  direct  proof  and  seldom  that  it  can  be  so  established. 
But  it  may  be  estabUshed  by  the  admissions  or  declarations  of  the  debtor,  or  may 
even  be  inferred  as  a  necessary  consequence  from  the  act  of  conveying,  transferring, 
conceaUng,  or  removing  property^).  A  conveyance  by  the  debtor  of  property  to  a 
trustee  of  his  own  selection,  for  the  equal  benefit  of  all  his  creditors,  although  not 
a  general  assignment  because  it  contains  certain  conditions  of  defeasance,  is  ne- 
vertheless an  act  of  bankruptcy,  for  the  reason  that  it  tends  to  defeat  or  delay  the 
operation  of  the  Bankruptcy  Act,  by  providing  a  different  method  of  administration 
of  the  estate  of  the  debtor  than  that  wliich  is  contemplated  by  the  Bankruptcy  Acti"). 
But  where  a  debtor  borrows  money,  and  at  the  same  time  makes  a  transfer  of  prop- 
erty as  security  for  the  repayment  thereof,  this  does  not  constitute  an  act  of  bank- 
ruptcyi^).  Under  the  statute  it  is  a  complete  defense  to  any  proceedings  in  bank- 
ruptcy based  upon  the  first  act  of  bankruptcy  that  the  debtor  is  not  insolvent, 
as  the  term  is  defined  in  the  statute,  at  the  time  of  the  fiUng  of  the  petition  against 
him.  The  burden  of  proving  his  solvency  is  on  the  debtor,  but  if  he  succeeds  in 
estabhshing  liis  solvency  the  proceedings  must  be  dismissed^^). 

E.  Second  Act  of  Bankruptcy.  —  Transfer  of  Property  to  Creditor  with  the  Intent 
to  Prefer  Him  over  Other  Creditors.  The  second  act  of  bankruptcy  consists  of  the 
debtor  having  "transferred,  while  insolvent,  any  portion  of  his  property  to  one  or  more 
of  his  creditors  with  intent  to  prefer  such  creditors  over  his  other  creditors^*).  In 
this,  as  in  the  first  act  of  bankruptcy,  a  "transfer"  includes  the  sale  and  every 
other  and  different  mode  of  disposing  of  or  parting  with  property,  or  the  possession 
of  property,  whether  absolutely  or  conditionally,  and  whether  as  a  payment,  pledgi.-, 
mortgage,  gift,  or  security^*),  and  it  is  immaterial  how  the  transfer  is  made^*).  The 
insolvency  of  the  debtor  at  the  time  of  making  the  transfer  is,  by  the  express  terms 
of  the  statute,  very  material,  and  a  preferential  transfer  to  a  creditor  does  not  con- 
stitute an  act  of  bankruptcy  unless  at  the  time  of  making  it  the  debtor  is  actually 
insolvent  18).  The  transaction  must  be  between  the  debtor  and  one  or  more  of  his 
creditors  and  there  must  be  other  creditors  at  the  time  of  the  transaction i").  The 
term  property  includes  money,  and  hence  a  payment  of  money  on  account  to  a 

1)  Bankr.  Act  (1898)  §  1,  subd.  (15).  —  289.    —   12)   Bankr.  Act   (1898)   §  3,  suhd.  c. 

2)Bankr.  Act  (1898)  §3,  subd.  a  (1).  —  3)   Col-  —  ")  Bankr.  Act  (1898)  §3,  subd.   a  (2).  — 

Her  on  Bankr.   (6th  ed.)  p.  42.   —  *)  Bankr.  ")  Bankr.  Act  (1898)  §1,  subd.  (25).  — 15)  Col- 

Act    (1898)  §  1,  subd.  (25).  —  »)  5  Cyc.  288.  Her  on  Bankr.  (6th  ed.)  o.  45.  —  ")  See  5  Cyc. 

—   6)   Bankr.    Act    (1898)    §  1    subd.    (22).   —  290.   —  i')  Where  at  the  time  of  the  transfer 

')    Collier    on    Bankr.     (6th    ed.)     p.   42.    —  there  were  no  creditors,  one  who  subsequently 

*)   5  Cyc.  288,   289.   —   ')   CoUior  on   Bankr.  becomes  a  creditor  cannot  complain.    Collier 

(6th  ed.)  p.  41.  —  10)  5  Cyc.  289.  —  ")  5  Cyc.  on  Bankr.  (Gth  ed.)  p.  43. 
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creditor  with  the  intent  to  prefer  him  over  other  creditors  is  an  act  of  bankruptcy  >). 
An  intent  on  the  part  of  the  debtor  to  give  a  preference  must  be  estabhshed^),  but 
where  the  necessary  consequence  of  a  transfer  or  payment  made  by  an  insolvent 
debtor  is  to  liquidate  the  debt  or  debts  of  one  or  more  of  his  creditors  to  the  entire 
or  partial  exclusion  of  the  other  creditors  an  intent  to  prefer  will  be  presumed'). 
If  there  is  an  intent  on  the  part  of  the  debtor  to  prefer  a  creditor,  and  the  transfer 
has  that  effect,  an  act  of  bankruptcy  is  committed,  although  the  motive  of  the  debtor 
may  be  honest*),  and  the  fact  that  a  preferential  transfer  is  secured  by  means  of 
coercion  or  threats  on  the  part  of  the  preferred  creditor  does  not  affect  the  cha- 
racter of  such  transfer  as  an  act  of  bankruptcy^).  There  is  no  act  of  bankruptcy 
committed  where  the  transfer  is  made  by  the  debtor  in  pursuance  of  an  honest  effort 
on  his  part  to  extricate  himself  from  his  financial  embarrassments"),  or  where  a 
creditor  exercises  his  rights  under  a  valid  pre-existing  contract  in  possessing  liimself 
of  the  property  of  the  debtor  and  making  a  sale  thereof).  But  a  conveyance  by 
an  insolvent  debtor  to  his  creditor  of  personal  property  greater  in  value  than  the 
amount  of  the  debt,  the  difference  being  paid  by  the  creditor  to  the  debtor  in  cash, 
is  an  act  of  bankruptcy^).  As  an  agreement  to  insure  goods  and  assign  the  policies 
of  insurance  to  secure  a  creditor  is  not  necessarily  prejudicial  to  other  creditors, 
an  assignment  of  such  policies  after  the  debtor  becomes  insolvent  is  not  an  act 
of  bankruptcy^). 

F.  Third  Act  of  Bankruptcy.  —  Suffering  or  Permitting  a  Crc/litor  to  Obtain 
a  Preference  through  Legal  Proceedings  and  Not  Disclmrging  such  Preference.  The 
third  act  of  bankruptcy  consists  in  the  debtor  having  "suffered  or  permitted,  while 
insolvent,  any  creditor  to  obtain  a  preference  through  legal  proceedings,  and  not 
having  at  least  five  days  before  a  sale  or  final  disposition  of  any  property  affected 
by  such  preference,  vacated  or  discharged  such  preference"  i").  This  has  been  well 
termed  the  passive  act  of  bankruptcy i^).  The  decisions  are  not  all  in  accord  as  to 
the  exact  meaning  which  should  be  attached  to  the  words  "suffered  or  permitted" 
aa  used  in  the  statute  in  defining  this  act  of  bankruptcy,  but  the  prevailing  doctrine 
is  that  a  debtor  suffers  or  permits  a  preference  to  be  obtained  by  legal  proceedings 
where  he  simply  remains  passive  and  supine  and  aUows  his  property  to  be  taken 
by  judicial  proceedings  by  one  creditor  to  the  detriment  of  the  others '2).  The  term 
"legal  proceedings"  in  tliis  connection  means  proceedings  in  a  court  of  justice  to 
enforce  a  legal  remedy  or  obtain  equitable  rehef  i'),  and  refers  to  any  proceedings 
in  a  court  of  justice,  whether  interlocutory  or  final,  by  wliich  any  of  the  prop- 
erty of  the  insolvent  debtor  is  seized  and  diverted  from  his  creditors  i*).  And  a 
creditor  obtains  a  preference  within  the  meaning  of  this  provision  when  the  result 
of  the  proceedings  is  to  produce  inequality  between  creditors  of  the  same  classic). 
In  order  that  this  third  act  of  bankruptcy  shall  be  complete  the  debtor  must  not 
only  have  suffered  or  permitted  a  creditor  to  obtain  a  preference  througli  legal 
proceedings,  but  he  must  also  have  failed  to  vacate  or  discharge  such  preference 
at  least  five  days  before  "a  sale"  or  final  disposition  of  any  property  affected  by 
the  preference.  An  enlargement  by  construction  of  the  words  "a  sale"  is  obviously 
necessary  in  order  to  carry  out  the  intent  of  the  Bankruptcy  Act,  for  if  a  petition 
in  bankruptcy  could  not  be  filed  until  after  an  actual  sale  of  the  property  had  been 
made,  the  creditors  would  often  be  left  without  any  available  remedy,  and  so  the 
provision  under  di-scussion  is  construed  to  require  the  debtor  to  vacate  any  pre- 
ference obtained  through  legal  proceedings  at  least  five  days  before  the  day  set 
for  the  sale  under  such  proceedings i^).  The  act  of  insolvency  is  committed  when  a 
creditor,  through  legal  proceedings,  has  obtained  a  preference,  and  the  debtor  has 
permitted  it  to  remain  undischarged,  and  the  intent  of  the  debtor  in  suffering  or 
permitting  such  preference  to  be  obtained  is  immaterial!'). 

G.  Fourth  Act  of  Bankruptcy.  —  Assignment  for  Benefit  of  Creditors,  or  Vo- 
luntary or  Involuntary  Receivership.  The  fourth  act  of  bankruptcy  is  committed 
when  the  debtor  has  "made  a  general  assignment  for  the  benefit  of  his  creditors, 

1)  Pirie  v.  Chicago  Title,  etc.,  Co.,  182  U.  S.  «)  5  Cyc.  295.  —  »)  ColUer  on  Bankr.  (0th  ed.) 

Rep.  438,  5  Am.  Bankr.  Rep.  8)4.  —  2)  5  Cyc.  pp.  44,  45.  —  ">)  Bankr.  Act  (1898)  §  3,  subd. 

29.5.  — 3 )  See  Johnson  v.Wald,  93  Fed  Rep.  640,  a  (3).  —  i')  Collier  on  Bankr.  (0th  ed.)  p.  45. 

2  Am.  Bankr.  Rep.  84.  —  *)  5  Cyc.  295,  296.  —  —  12)  5  Cyc.  293,  294.  —  ")  Collier  on  Bankr. 

«)  5  Cyc.  296.  —  6)  In  re  Wolf,  98  Fed.  Rep.  (6th  ed.)  p.  47.  —  '*)  5  Cyc.  293.  —  '5)  Collier 

84,  3  Am.  Bankr.  Rep.  555.  —  ')  Sabin  v.Carap,  on    Bankr.    (6th  ed.)  p.  47.    —   ")   Collier   on 

98  Fed.  Rep.  974,  3  Am.  Bankr.  Rep.  578.  —  Bankr.  (6th  ed.)  p.  47.  —  "\  5  Cyc.  292. 
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or,  being  insolvent,  applied  for  a  receiver  or  trustee  of  his  property",  or  where 
"because  of  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of  his  property 
under  the  laws  of  a  State,  of  a  Territory,  or  of  the  United  States"  i).  This  provision 
of  the  Bankruptcy  Act  was  not  intended  to  and  does  not  make  general  assignments 
for  the  benefit  of  creditors  unlawful,  but  the  effect  is  merely  that  when  such  an 
assignment  is  made  the  creditors  have  the  right  to  force  the  assignor  into  bankruptcy  2). 
Any  general  assignment  for  the  benefit  of  creditors,  whether  with  or  without  pre- 
ferences, is  an  act  of  bankruptcy  3).  So,  an  act  of  bankruptcy  is  committed  where 
there  is  a  confession  of  judgment  to  a  trustee  for  the  benefit  of  all  creditors*),  or 
where  a  general  assignment  for  the  benefit  of  creditors  is  made  by  a  corporation 
by  a  vote  of  a  majority  of  the  board  of  directors  and  of  the  stockholders^).  Prior 
to  the  amendatory  act  of  1903  it  had  been  held  that  a  voluntary  application  for  a 
receivership  was  not  an  act  of  bankruptcy*'),  although  the  question  may  not  have 
been  fuUy  settled^),  but  the  express  provisions  of  the  statute  have  now  settled  that 
such  an  application  is  an  act  of  bankruptcy.  The  reason  for  this  addition  to  the 
law  was  that  it  placed  copartnerships  and  corporations  on  the  same  footing  with 
individual  insolvents  when  they  attempted  in  a  similar  manner  to  evade  the  Bank- 
ruptcy Act^).  As  the  law  now  stands  it  is  not  possible  for  a  State  court,  by  appointing 
a  receiver  for  an  insolvent  debtor,  to  obtain  priority  of  jurisdiction  over  the  court 
of  bankruptcy  to  administer  the  assets  of  such  debtor^).  In  order  that  an  application 
for  a  receiver  shall  constitute  an  act  of  bankruptcy,  the  application  must  be  based 
on  insolvency,  and  so  the  appointment  of  a  temporary  receiver  in  a  stockholders' 
suit  to  restrain  a  corporation  from  the  further  exercise  of  its  corporate  franchises 
is  not  an  act  of  bankruptcy  i").  It  has  also  been  held  that  an  application  by  an  ad- 
ministrator of  a  deceased  partner  for  a  receiver  to  wind  up  the  affairs  of  an  insolvent 
firm  in  which  the  surviving  partner  joins,  is  not  an  act  of  bankruptcy^).  It  seems 
that  where  an  apphcation  for  a  receiver  is  reUed  on  as  an  act  of  bankruptcy  it  must 
be  alleged  and  proved  that  the  debtor  was  insolvent  both  at  the  time  of  the  commis- 
sion of  the  act  and  at  the  time  of  the  filing  of  the  petition  in  bankruptcy  12). 

H.  Fifth  Act  of  Bankruptcy.  —  Written  Admission  of  Inability  to  Pay  Debts 
and  Willingness  to  he  Adjudged  a  Bankrupt  on  that  ground.  The  fiftli  act  of  bank- 
ruptcy consists  of  the  debtor  having  "admitted  in  writing  his  inability  to  pay  his 
debts  and  his  wiUingness  to  be  adjudged  a  bankrupt  on  that  ground"  i^).  While  it 
was  at  one  time  questioned  whether  this  act  of  bankruptcy  could  be  committed 
by  a  corporation  as  well  as  by  a  natural  person,  it  is  now  well  settled  that  a  cor- 
poration may,  through  its  properly  authorized  officers,  make  such  an  admission 
of  its  inability  to  pay  its  debts  and  of  its  willingness  to  be  adjudged  a  bankrupt 
as  the  statute  contemplates i*).  The  concurrence  of  three  tilings  is  necessary  to  the 
commission  of  this  act  of  bankruptcy:  1.  a  writing  signed  by  the  debtor  or  by  some 
duly  authorized  officer  or  agent  of  the  debtor,  2.  a  distinct  admission  in  such  writing 
of  the  inabihty  of  the  debtor  to  pay  his  debts,  and  3.  an  unqualified  expression  of 
the  wilhngness  of  the  debtor  to  be  adjudged  a  bankrupt  on  that  ground^^);  and  it 
would  seem  that  any  writing  wliich  substantially  covers  these  tlirce  essentials  is 
sufficient,  although  the  exact  v/ords  of  the  statute  are  not  used  thereini^).  The  force 
and  effect  of  an  admission  of  inability  to  pay  debts  as  an  act  of  bankruptcy  is  not 
impaired  or  affected  by  a  specification  of  the  cause  of  such  inability^''),  neither, 
where  the  writing  is  sufficient,  is  the  character  of  the  act  affected  by  the  fact  that 
the  debtor  requests  certain  creditors  to  file  a  petition  in  bankruptcy  against  himi*). 

VI.  PROCESS,  PLEADINGS,  AND  ADJUDICATION.  —  A.  Statutory  Provisions. 

—  Upon  tlic  filing  of  a  petition  for  involuntary  baiikruptcj%  service  thereof,  with 
a  writ  of  subpoena,  must  be  made  upon  the  person  named  as  defendant  in  the  same 

1)  Bankr.  Act  (1898)  §  3,  subd.  a  (4)  §  2.  (6th  ed.)  p.  51.  —  lO)  Collier  on  Bankr.   (6th 

—  2)  Collier  on  Bankr.  (6th  ed.)  p.  49.  —  ed.)  p.  52.  —  ")  Mosg  Nat.  Bank  v.  Aiend, 
»)  5  Cye.  291.  —  *)  In  ro  Green,  106  Fed.  146  Fed.  Rep.  351,  16  Am.  Bankr.  Rep.  867. 
Rep.  313,  5  Am.  Bankr.  Rep.  848.  —  S)  Clark  cited  in  Collier  on  Bankr.  (6th  ed.)  p.  51.  — 
V.  American  Mfg.,  etc.,  Co.,  101  Fed.  Rep.  962,  li!)  Collier  on  Bankr.  (6th  ed.)  p.  57.  — 
4  Am.  Bankr.  Rep.  351,  42  Cir.  Ct.  App.  Rep.  ")  Bankr.  Act  (1898)  §3,  subd.  a  (5).  — 
120.  —  8)  In  re  Empire  Metallic  Bedstead  i*)  5  Cyc.  287,  288.  —  ")  Collier  on  Bankr. 
Co..  98  Fed.  Rep.  981,  3  Am.  Bankr.  Rep.  575,  (6th  ed.)  p.  53. —  ")  Collier  on  Bankr.  (6th  ed.) 
39  Cir.  Ct.  App.  Rep.  372.  —  ')  See  Collier  on  p.  54.  —  i")  In  re  Kerston,  110  Fed.  Rep.  929. 
Bankr.  (6th  ed.)  p.  50.  —  «)  See  Collier  on  6  .\m.  Bankr.  Rep.  516.  —  18)  Collier  on  Bankr. 
Bankr.  (6th  ed.)  p.  51.  —  »)  Collier  on  Bankr.  (6th  ed.)  p.  54. 
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maimer  that  service  of  such  process  is  had  upon  the  commencement  of  a  suit  in  equity 
in  the  courts  of  the  United  States,  except  that  the  process  must  bo  returnable  in 
fifteen  days  unless  the  judge  fixes  a  longer  time  for  cause  shown.  But  in  case  personal 
service  cannot  be  made  notice  must  be  given  by  publication  in  the  same  manner 
and  for  the  same  time  as  is  provided  by  law  for  notice  by  publication  in  suits  to 
enforce  legal  or  equitable  liens  in  the  courts  of  the  United  States,  except  that,  unless 
the  judge  directs  otherwise,  the  order  is  not  to  be  published  more  than  once  a  week 
for  two  consecutive  weeks,  and  that  the  return  day  must  be  ten  days  after  the  last 
publication  unless  the  judge,  for  cause,  fixes  a  longer  time').  The  bankrupt,  or  any 
creditor,  has  the  right  to  appear  and  plead  to  the  petition  within  five  days  after 
the  return  day  or  within  such  further  time  as  the  court  may  aOow^).  The  law  re- 
quires that  all  pleadings  setting  up  matters  of  fact  shall  be  verified  under  oath 3). 
If  the  bankrupt  or  any  of  the  creditors  appears  witliin  the  time  limited  and  contro- 
verts the  facts  alleged  in  the  petition,  the  judge  must  determine  as  soon  as  may 
be  the  issues  presented  by  the  pleadings,  and  make  the  adjudication  or  dismiss  the 
petition.  This  determination  is  made  by  the  judge  without  the  intervention  of  a 
jury,  except  in  those  cases  in  which  a  jury  trial  is  given  by  the  Bankruptcy  Act*). 
If  no  pleadings  are  filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge,  if  present, 
must  on  the  day  after  the  last  day  allowed  for  the  filing  of  pleadings,  or  as  soon 
as  practicable  thereafter,  make  the  adjudication  of  bankruptcy  or  dismiss  the 
petition^).  If  the  judge  is  absent  from  the  district,  or  from  the  division  of  the  district, 
in  which  the  petition  is  pending,  on  the  day  after  the  last  day  on  wliich  pleadings 
can  be  filed,  and  no  pleadings  have  been  filed  by  the  bankrupt  or  any  of  his  creditors, 
it  is  the  duty  of  the  clerk  to  forthwith  refer  the  case  to  the  referee 6).  Upon  the 
fihng  of  a  voluntary  petition  the  judge  hears  the  same,  and  makes  the  adjudication 
of  bankruptcy  or  dismisses  the  petition.  If  the  judge  is  absent  from  the  district 
or  the  division  of  the  district,  in  which  the  petition  is  filed,  it  is  the  duty  of  the  clerk 
to  forthwith  refer  the  case  to  the  referee'). 

B.  Who  may  File  Petition  for  Adjudication  of  Bankruptcy.  —  Any  [qualified] 
person  who  owes  debts,  except  a  corporation,  has  a  right  to  file  a  petition  praying 
that  he  be  adjudged  a  voluntary  bankrupt**),  and  a  State  court  cannot  enjoin  a 
person  from  applying  to  a  court  of  bankruptcy  to  be  adjudged  a  bankrupt 8).  Three 
or  more  creditors  who  have  provable  claims  against  the  debtor  wliich  amount  in  the 
aggregate  to  the  sum  of  five  hundred  dollars  or  more,  in  excess  of  the  value  of  the 
securities,  if  any,  held  by  them,  may  file  a  petition  to  have  the  debtor  adjudged  a 
bankruptio);  ^^d  such  petition  may  be  filed  by  a  single  creditor  whose  claim  equals 
such  amount,  in  case  aU  the  creditors  are  less  than  twelve  in  number").  Creditors  of 
the  bankrupt  who  are  employed  by  him  at  the  time  of  the  filing  of  the  petition,  or  are 
related  to  him  by  consanguinity  or  affinity  within  the  third  degree,  and  who  liave  not 
joined  in  the  petition,  are  not  to  be  counted  in  computing  the  number  of  creditors 
for  the  purpose  of  determining  how  many  must  join  in  the  petition '2).  In  order  to 
entitle  a  person  to  present  or  join  in  a  petition  for  an  adjudication  of  involuntary 
bankruptcy  it  is  necessary  that  he  should  have  been  a  creditor  of  the  alleged  bank- 
rupt at  the  time  of  the  commission  of  the  alleged  act  of  bankruptcy  i^).  A  stockholder 
in  a  corporation  or  a  member  of  a  partnership  cannot,  merely  as  such,  present  a 
petition  to  have  the  corporation  or  partnership  adjudged  an  involuntary  bankrupt; 
but  he  may  do  so  if  he  is  also  a  creditor  of  the  corporation  or  partnerslup'^*).   A  crc- 

1)   Bankr.   Act  (1898)   §  18    subd.    a.   —  list  under  oath  of  all  the  creditors,  with    their 

2)  Bankr.  Act  (1898)  §  18  subd.  b.  — 3)  Bankr.  addresses.    Thereupon    the  court  must  cause 

Act    (1898)    §  18,    subd.  c.    —   *)   Bankr.    Act  all   such  creditors   to   be  notified  of   the  pen- 

(1808)  §  18,  subd.  d.  —  ^)  Bankr.  Act  (1898)  dency   of   the  petition,   and   must    delay   the 

§   18,  subd.  e.  —  8)  Bankr.   .Act    (1898)  §  18,  hearing  upon  the  petition   in   order  that    the 

subd.  f.  —  ')  Bankr.  Act  (1898)  §  18,  subd.  f.  parties     in    interest     shall    have    an    opport- 

—  8)  Bankr.  Act  (1898)   §  59,  subd.  a.    [As  to  unity  to   be  heard.     If  upon  such  hearing    it 

what  persons  are  capable  of  becoming  bankrupt,  appears  that  a  sufficient  number  of  creditors 

see  IV,  supra.]  —  »)  5  Cyc.  299.  —  i")  Bankr.  have  joined  in  the  petition,  or  if  prior  to  or 

Act  (1898)  §  59,   subd.   b.    —    l')  Bankr.    Act  during  the  hearing  a  sufficient  number  of  the 

(1898)   §  59,   subd.  b.     lithe  petition   is  filed  creilitors  join  therein,   the  case  may  be  pro- 

by  less  than  three  creditors,  and  it  is  averred  ceeded   \vith;   but  otherwise   it   must   be   dis- 

therein  that  the  creditors  of  the  bankrupt  are  missed.     Bankr.   Act   (1898)   §  59,   subd.  d.   — 

less  than  twelve  in   number,    and   the   answer  ^^)  Bankr.  Act  (1898)  §  59,  subd.  o.  —  13)  Col- 

avera  the  existence  of  a  larger  number  of  ere-  Her  on  Bankr.  (6th  ed.)  pp.  460,  461.  —  '*)  Col- 

ditors,  the  debtor  must  file  with  his  answer  a  lier  on  Bankr.  (6th  ed.)  pp.  461,  462. 
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ditor  whose  claim  is  fully  secured  cannot  present  or  join  in  a  petition  for  an  ad- 
judication of  involuntary  bankruptcy  against  his  debtor,  but  a  creditor  whose  claim 
is  secured  in  part  only  may  do  so,  although  for  the  purpose  of  ascertaining  whether 
the  necessary  amount  of  claims  is  represented  in  the  petition,  his  claim  can  be 
counted  only  to  the  extent  that  it  exceeds  the  value  of  the  security  which  he  holds i). 
A  creditor  who  has  received  a  preference  may  petition  for  an  adjudication  of  bank- 
ruptcy against  liis  debtor  if  he  surrenders  his  preference,  but  not  otherwise^).  It 
has  also  been  asserted  that  an  attaching  creditor  is  in  the  position  of  a  preferred 
creditor,  and  therefore  cannot  follow  up  his  attachment  with  a  petition  for  an  ad- 
judication of  involuntary  bankruptcy  unless  he  surrenders,  or  at  least  offers  to 
surrender,  his  levy 3).  Creditors  who  have  participated  in  the  act  of  bankruptcy 
complained  of,  as  by  becoming  parties  to  a  general  assignment  and  accepting  di- 
vidends, thereon,  cannot  afterwards  be  petitioning  creditors  in  bankruptcy*). 

C.  Form  and  Contents  of  Petition.  —  The  Supreme  Court  of  the  United  States 
has  estabhshed  forms  for  petitions  in  bankruptcy  by  the  bankrupt  himself,  by  a 
bankrupt  partnership,  and  by  creditors,  and  whenever  it  is  possible  these  forms 
should  be  used  and  followed  without  unnecessary  departure  therefrom^).  Where 
a  petition  is  presented  by  the  bankrupt  liimself,  it  should  show  that  he  has  resided 
or  has  had  his  domicile  or  his  principal  place  of  business  within  the  district  for  the 
greater  portion  of  six  months  immediately  preceding  the  filing  of  the  petition ;  that 
he  owes  debts  which  he  is  unable  to  pay  in  full;  that  he  is  wiUing  to  surrender  for 
the  benefit  of  his  creditors  all  his  property  except  such  as  is  exempt  by  law;  that 
he  desires  to  obtain  the  benefit  of  the  acts  of  Congress  relating  to  bankruptcy ;  and 
that  the  schedules  annexed  are  full  and  true,  and  should  conclude  with  a  prayer 
that  he  be  adjudged  a  bankrupt  within  the  purview  of  the  Bankruptcy  Acts,  and  be 
verified  by  the  petitioner^).  A  petition  in  voluntary  bankruptcy  by  a  partnership 
should  allege  the  names  of  the  partners,  the  existence  of  the  partnership,  and  the 
firm  name ;  that  the  principal  place  of  business  of  the  partnership  during  the  greater 
portion  of  the  six  months  preceding  the  fUing  of  the  petition  has  been  within  the 
district ;  that  the  partners  owe  debts  wliich  they  are  unable  to  pay  in  full ;  that  they 
are  willing  to  surrender  for  the  benefit  of  their  creditors  all  their  property  except 
such  as  is  exempt  by  law ;  that  they  desire  to  obtain  the  benefit  of  the  acts  of  Con- 
gress relating  to  bankruptcy;  and  that  the  annexed  schedules  of  the  partnership 
property,  debts,  and  creditors,  are  true,  fuU,  and  accurate.  Then  should  follow  an 
allegation  on  the  part  of  each  partner  that  the  annexed  schedules  of  his  individual 
property,  debts,  and  creditors  are  true,  full,  and  accurate.  The  petition  should 
close  with  a  prayer  that  the  petitioners  be  adjudged  to  be  bankrupts  within  the 
purview  of  the  bankruptcy  acts,  and  should  be  verified  by  all  the  petitioners^). 
A  petition  in  involuntary  bankruptcy  by  creditors  of  the  bankrupt  should  allege 
that  the  bankrupt  has  resided  or  had  his  domicile  or  his  principal  place  of  business 
within  the  district  for  the  greater  part  of  six  months  immediately  preceding  the 
fUing  of  the  petition;  that  the  bankrupt  owes  debts  to  the  amount  of  one  thousand 
dollars;  that  the  petitioners  are  creditors  of  the  bankrupt  having  provable  claims 
amounting  in  the  aggregate,  in  excess  of  securities  held  by  them,  to  the  sum  of  five 
hundred  dollars;  and  should  set  forth  the  nature  and  amount  of  such  claims.  It 
should  then  be  alleged  that  the  bankrupt  is  insolvent  and  has  committed  an  act 
of  bankruptcy  within  four  months  immediately  preceding  the  filing  of  the  petition, 
and  such  act  of  bankruptcy  should  be  specified.  The  petition  should  then  conclude 
with  a  prayer  that  service  of  the  petition,  together  with  a  subpoena  be  made  upon 
the  baiikrupt  as  provided  by  the  statute,  and  that  he  be  adjudged  by  the  court 
to  be  a  bankrupt  and  within  the  purview  of  the  Bankruptcy  Acts,  and  should  be 
verified  by  three  of  the  petitioners*). 

D.  Filing  of  Petition.  —  In  cases  of  involuntary  bankruptcy,  the  statute  re- 
quires that  petitions  shall  be  filed  in  duphcate,  one  copy  for  the  clerk  and  one  copy 
for  service  on  the  bankrupt^),  and  this  means  that  the  petitioners  must  file  two 
petitions,  each  of  which  is  an  original,  and  not  merely  an  original  and  a  copy  thereof  i"). 

1)  Collier   on    Bankr.    (6th  ed.)    p.  463;  Ct.  Forms  in  Bankr.  No.  1 .  — ' )  U.  S.  Supr.  Ct. 

5  Cyc.   303.    -  2)  5  Cvc.  303,  304;  ColUer  on  Forms  in  Bankr.  No.  2.  —  »)  U.  S.  Supr.  Ct. 

Bankr.   (6th  ed.)    pp.   463,    464.   —  3)   5  Cyc.  Forms  in  Bankr.  No.  3. —  »)  Bankr.  Act  (1898) 

304;    Collier   on    Bankr.    (6th  ed.)  p.   464.  —  §  59,  subd.  c.  —  i»)  Collier  on  Bankr.  (6th  ed.) 

*)  Collier  on  Bankr.  (6th  ed.)  p.  464.  —  S)  Col-  p.  465. 
lieron Bankr.  (6th ed.)  p  238.  —  «)  U.S.  Supr. 
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This  requirement  is  imperative  and  a  failure  to  comply  therewith  is  a  jurisdictional 
defect  1).  The  petition  must  be  filed  in  the  court  having  jurisdiction  of  the  pro- 
ceedings^),  but  a  dehvery  of  the  petition  to  the  clerk  outside  of  his  office  and  his 
acceptance  of  it  amounts  to  a  fihng^).  The  filing  of  the  petition  is  the  commencement 
of  the  proceeding*),  and  constitutes  notice  to  all  the  world^).  The  jurisdiction  of 
the  court  attaches  as  soon  as  the  petition  is  fOed*). 

E.  Amendment  of  Petition.  —  The  courts  have  power  to  allow  amendments 
to  the  petition  on  apphcation  of  the  petitioners;  but  they  are  reluctant  to  allow 
amendments  the  object  of  which  is  to  introduce  new  facts  or  essentially  change 
the  grounds  of  the  petition'). 

F.  Process.  —  In  voluntary  proceedings  in  bankruptcy  there  is  no  need  of  process, 
but  when  a  petition  in  involuntary  bankruptcy  is  filed,  the  clerk  should  at  once 
issue  a  subpoena*)  under  the  seal  of  the  court,  addressed  to  the  alleged  bankrupt, 
commanding  him  to  appear  before  the  court  at  the  place  and  on  the  day  mentioned 
therein,  to  answer  to  the  petition®).  The  service  of  the  subpoena  is  made  in  the 
same  manner  as  other  process  is  scrved^O). 

G.  Appearances.  —  Either  the  bankrupt  or  any  creditor  who  owes  a  demand 
or  claim  provable  in  bankruptcy  may  appear  in  the  proceedings n)  and  plead  to  the 
petition  at  any  time  within  five  days  after  the  return  day,  or  within  such  further 
time  as  the  court  may  allow ^2).  The  appearance  by  the  bankrupt  may  be  either 
in  person  or  by  an  attorney  who  is  authorized  to  practice  in  the  circuit  or  district 
court  of  the  United  States  of  the  district i^),  and  where  the  appearance  is  by  attorney 
notices  and  orders  which  are  not  required  by  the  Bankruptcy  Act  or  the  General 
Orders  in  Bankruptcy  to  be  served  upon  the  party  personally  may  be  served  upon 
his  attorney!*). 

H.  Seizure  of  Property  while  Petition  Pending.  —  When  it  is  made  to  appear 
upon  satisfactory  proof  by  affidavit  that  a  person  against  whom  an  involuntary 
petition  in  bankruptcy  has  been  filed  and  is  pending  has  neglected,  or  is  neglecting, 
or  is  about  to  neglect  his  property,  by  reason  of  which  the  property  has  deteriorated, 
is  deteriorating,  or  is  about  to  deteriorate  in  value,  the  judge  may  issue  a  warrant 
to  the  marshal  to  seize  such  property  and  hold  it  subject  to  further  orders.  But 
before  such  a  warrant  is  issued  the  petitioner  applying  therefor  must  enter  into  a 
bond  with  sureties,  in  an  amount  to  be  fixed  by  the  judge,  to  indemnify  the  alleged 
bankrupt  for  the  damages  which  he  shall  sustain  if  the  seizure  proves  to  have  been 
wrongfully  obtained.  The  property  must  be  released  if  the  alleged  bankrupt  gives 
bond  with  sureties,  in  an  amount  to  be  fixed  by  the  judge,  conditioned  to  turn  over 
such  property  to  the  trustee,  or  to  pay  to  him  the  value  thereof  in  money,  if  he  is 
adjudged  to  be  a  bankrupt  i^).  This  provision  apphcs  only  to  cases  where  the  property 
is  physically  in  the  possession  of  the  bankrupt  or  his  agent,  and  where  the  property 
is  held  adversely,  even  though  fraudulently,  the  usual  remedy  of  a  plenary  suit 
must  be  resorted  to'^). 

I.  Trial.  —  The  trial  of  the  issues  presented  by  the  pleadings  is  brought  on  on 
the  notice  required  by  the  practice  of  the  district  court  in  which  the  proceeding  is 
brought,  or  under  the  district  bankruptcy  rules'').  The  issues  may  be  tried  by  the  court, 
or,  if  the  judge  is  absent,  the  case  may  be  referred  to  a  referee i*).  A  court  of  bank- 
ruptcy is  a  court  of  equity,  and  a  jury  trial  is  not  granted  as  a  matter  of  right  in  civil 


1)   Collier    on    Bankr.    (0th   ed.)   p.  465.  the  prayer  of  the  petition.    Bankr.  Act  (1898) 

—  2)  5  Cyc.  297.  —  ^)  In  re  Wolf,  98  Fed.  §  59,  subd.  f.  A  preferred  creditor  or  one 
Rep.  84,  3  Am.  Bankr.  Rep.  555.  —  *)  Even  who  has  an  attaoliment  cannot  appear  in  the 
though  the  subpoena  does  not  immediately  bankruptcy  proceedings  without  surrendering 
issue,  or,  if  issued,  is  not  served  within  the  his  preference  or  attachment.  Collier  on  Bankr. 
time  limited.  Collier  on  Bankr.  (6th  ed.)  (6th  ed.)  p.  245.  —  1=)  Bankr.  Act  (1898)  §  18, 
pp.  239,  240.  —  6)  Collier  on  Bankr.  (6th  ed.)  subd.  b,  5  Cyc.  310.  The  answer  of  the  ban- 
p.  240.  —  ^)  Collier  on  Bankr.  (6th  ed.)  p.  239.  krupt  in  involuntary  proceedings  or  of  a  cre- 

—  ')  5  Cyc.  pp.  306,  307.  —  *)  Collier  on  ditor  in  voluntary  proceedings  may  controvert 
Bankr.  (6th  ed.)  pp.  241,  242.  —  ')  5  Cyc.  any  materia!  allegation  of  the  petition.  5  Cyc. 
309.  —  JO)  Bankr.  Act  (1898)  §  18,   subd.  a.  311.  —  ")  U.  S.  Supr.  Ct.  Crf?n.  Orders  in  Bankr. 

—  ")  Collier  on  Bankr.  (6th  ed.)  p.  245.  —  No.  IV;  5  Cyc.  309.  —  i*)  U.  S.  Supr.  Ct.  Gen. 
Creditors  other  than  the  original  petitioners  Orders  in  Bankr.  No.  IV.  —  ^^)  Bankr.  Act 
may  at  any  time  enter  their  appearances  in  (1898)  §  09.  —  i^)  Collier  on  Bankr.  (6  th  ed.) 
the  proceedings,  and  either  join  in  the  petition  p.  582.  —  *')  Collier  en  Bankr.  (6th  ed.)  p.  249. 
or  file  answers  and  be  heard  in  opposition  to  —  '«)  5  Cyc.  312. 
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matters  arising  under  the  bankruptcy  acti),  except  that  a  person  against  whom  an 
involuntary  petition  in  bankruptcy  has  been  filed  is,  by  the  express  terms  of  the 
Bankruptcy  Act.  entitled  to  have  a  trial  by  jury  in  respect  to  the  question  of  his 
insolvency  or  of  any  act  of  bankruptcy  which  it  is  alleged  in  the  petition  that  he  haa 
committed^).  A  creditor  who  appears  will  be  allowed  to  manage  before  the  court 
only  his  own  individual  interests^).  Evidence  may  be  introduced  in  proceedings  to 
determine  the  question  of  bankruptcy  in  the  same  manner  as  in  other  proceedings*). 
The  petitioner  has  the  burden  of  proof  as  to  any  fact  requisite  to  confer  jurisdiction 
on  the  court,  and  so  where  the  proceedings  are  involuntary  the  burden  of  proof 
is,  as  a  general  rule,  upon  the  petitioning  creditor  to  show  that  an  act  of  bankruptcy 
has  been  committed^).  So  also,  the  biu-den  of  proving  the  insolvency  of  the  bankrupt, 
when  this  is  material,  rests  upon  the  petitioning  creditor^),  unless  the  act  of  bank- 
ruptcy consists  of  a  transfer  or  conveyance  by  tlie  alleged  bankrupt  of  his  property 
with  the  intent  to  hinder,  delaj^  or  defraud  his  creditors,  or  unless  the  bankrupt, 
having  denied  the  allegation  of  his  insolvency,  fails  to  appear  in  court  on  the  hearing 
with  his  books,  papers,  and  accounts,  and  submit  to  an  examination  as  to  matters 
tending  to  estabUsh  his  solvency,  in  which  cases  the  biu^den  of  proving  his  solvency 
rests  upon  the  alleged  bankrupt"). 

J.  Dismissal  of  Petition.  —  A  petition  in  involuntary  bankruptcy  may  be  dis- 
missed if  the  issues  presented  by  the  pleadings  are  decided  adversely  to  the  pe- 
titioning creditors,  or,  in  case  no  pleadings  have  been  filed  by  the  alleged  bankrupt 
or  any  of  his  creditors  other  than  the  petitioners,  if  the  facts  alleged  in  the  petition 
are  not  sufficient  to  warrant  an  adjudication  of  bankruptcy®).  But  a  proceeding 
in  bankruptcy,  when  once  begun,  must  result  in  either  an  adjudication  of  bankruptcy 
or  a  dismissal  on  the  merits*).  And  a  petition  in  bankruptcy,  whether  voluntary 
or  involuntary  cannot  be  dismissed  by  the  petitioner  or  petitioners,  or  by  consent 
of  the  parties,  or  for  want  of  procesution,  until  after  notice  has  been  given  to  the 
creditors  [and  to  that  end  the  court .  before  entertaining  an  application  for  dis- 
missal, must  require  the  bankrupt  to  file  a  list  under  oath  of  aU  his  creditors, 
with  their  addresses,  and  cause  notice  to  be  sent  to  all  such  creditors  of  the 
pendency  of  such  application,  and  delay  the  hearing  thereon  for  a  reasonable 
time  to  allow  all  creditors  and  parties  in  interest  opportunity  to  be  heard]  i"). 
Nor  can  a  petitioning  creditor  withdraw  and  thus  reduce  the  number  of  petitioning 
creditors  to  less  than  the  three  required  bj'  the  statute^i). 

VII.  RECEIVERS.  —  The  fihng  of  a  petition  in  bankruptcj'  does  not  deprive 
the  alleged  bankrupt  of  the  title  to  his  property,  but  until  an  adjudication  of  bank- 
ruptcy such  title  remains  in  him,  subject  to  the  control  of  the  court  to  be  exercised 
either  by  a  receiver  or  by  the  marshal  if  this  is  necessary  for  the  protection  of  the 
interests  of  creditors i2).  The  receiver  may  be  appointed  by  the  court i^),  or  by  the 
referee  under  the  power  vested  in  him  by  the  statute  authorizing  him  to  perform 
the  duties  of  the  court  i*) ;  and  it  seems  proper  that  the  creditors  should  be  permitted 
to  nominate  the  person  to  be  appointed  as  receiver  ^5).  The  object  of  the  appointment 
of  a  receiver  is  to  preserve  the  property  of  the  bankrupt  so  as  to  prevent  its  de- 
terioration or  wasteis),  and  a  receiver  should  be  appointed  only  when  this  is  absolutely 
necessary  to  preserve  the  assets^'^),  but  when  a  proper  occasion  arises  the  receiver 
may  hie  authorized  to  carry  on  the  business  of  the  bankrupt^*). 

VIII.  SCHEDULES.  —  A.  Statutory  Requirement.  —  The  bankrupt  must 
prepare,  make  oath  to,  and  file  in  court  a  schedule  of  his  property,  showing  its 
amount,  kind,  location,  and  money  value,  and  a  hst  of  his  creditors,  showing 
their  residences,  if  known,  the  amoxint  due  to  each,  the  consideration  of  the 
indebtedness,  and  the  security,  if  any,  held  by  any  creditors,  and  also  his  claim 

1)   5  Cyc.  243.   —  2)  Bankr.  Act  (1898)  300.  —  *)   5  Cyc.   313.  —  ^)  5  Cyc.   313.  — 

§19,    subd.    a.       In    order    to    be     entitled  6)  5  Cyc.  313,  314.  — ')  5Cyc.  313.  —  »)  5Cyc. 

to   a   trial   of   such    questions   by   a  jiu-y,  the  314.   — ■  ')  Collier  on  Banlj.   (6th  ed.)  p.  469. 

person    alleged    to    be    a   bankrupt    must   file  —    ">)    Bankr.   Act    (1898)    §  59,    subd.  g.    — 

a   written   application   for   a   jury   trial   at   or  H)  Collier  on  Bankr.  (6th  ed.)  p.  469. — 12)  Col- 

before  the  time  within  which  an  answer  must  lier  on  Bankr.  (6th ed.)  p.  19.  —  13)  Bankr.  Act 

be  filed,  and  if  he  does  not  file  sueh  an  appli-  (1898)  §  2,  subd.  (3).  —  1*)  Bankr.  Act  (1898) 

cation  within  such  time  he  is  to  be  deemed  §38, subd. a  (4).  —  i^jCoUieronBankr.  (6thed.) 

to  have  waived  his  right  to  a  trial  by  a  jury.  p.  22.  —  1^)  5  Cyc.  271.  —  i')  In  re  Florcken, 

Bankr.    Act    (1398)    §9,   subd.  a.    —"3)    U.  S.  107  Fed.  Rep.  241.  5  .\m.  Bankr.  Rep.  802.  — 

Supr.  Ct.  Gen.  Orders  in  Bankr.  No.  IV;  5  Cyc.  18)  Bankr.  Act  (1898)  §  2,  subd.  (5). 
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for  such  exemptions  as  he  may  be  entitled  to'^).  All  these  papers  must  be  pre- 
pared in  triplicate^). 

B.  By  Whom  Schedules  Prepared.  —  The  duty  of  preparing  schedules  of  pro- 
perty and  lists  of  creditors  rests  primarily,  as  has  been  seen,  upon  the  bankrupt^). 
But  in  cases  of  involuntary  bankruptcy,  where  the  bankrupt  is  absent  or  cannot 
be  found,  it  is  the  duty  of  the  petitioning  creditor  to  file,  within  five  days  after  the 
adjudication  of  bankruptcy,  a  schedule  giving  the  names  and  places  of  residence 
of  all  the  creditors  of  the  bankrupt,  according  to  the  best  information  of  the  pe- 
titioning creditor,  while  if  the  debtor  is  found  and  is  served  with  a  notice  to  furnish 
a  schedule  of  his  creditors  and  fails  to  do  so,  the  petitioning  creditor  may  either 
apply  for  an  attachment  against  the  debtor,  or  himself  furnish  such  schedule*). 
It  is  also  made  the  duty  of  the  referee  in  bankruptcy  to  prepare  and  file  the  schedules 
of  property  and  lists  of  creditors  required  to  be  filed  by  bankrupts,  or  to  cause 
the  same  to  be  prepared  and  filed,  when  the  bankruj)t  fails,  refuses,  or  neglects  to 
do  so^). 

C.  Form  of  Schedules.  —  1.  FORMS  PRESCRIBED  BY  SUPREME  COURT. 
—  The  Supreme  Court  of  the  United  States,  under  the  power  given  to  it  by  the 
Bankruptcy  Act  to  prescribe  all  necessary  forms  for  carrying  the  act  into  effect^) 
has  provided  fro  two  schedules  to  be  prepared  and  filed  by  the  bankrupt,  or  the 
petitioning  creditor  or  referee,  as  the  case  may  be^). 

2.  SCHEDULE  OF  CREDITORS  AND  LIABILITIES.  ~  The  first,  designated 
as  "Schedule  A",  is  a  statement  of  all  debts  of  the  bankrupt;  and  should  show  in 
detail:  1.  All  creditors  who  are  to  be  paid  in  full,  or  to  whom  priority  is  secured  by 
law;  2.  Creditors  holding  securities*);  3.  Creditors  whose  claims  are  unsecured*); 

4.  LiabiUties  of  the  bankrupt  on  notes  or  bills  discounted,  and  which  ought  to  be 
paid  by  the  drawers,  makers,  acceptors,  or  indorsersi**) ;  and  5.  Accommodation  paper 
to  which  the  debtor  is  a  party i^).  This  is  by  far  the  most  important  schedule;  and 
its  purpose  is  threefold;  to  give  the  court  information  as  to  the  persons  entitled 
to  notice;  to  inform  the  trustee  as  to  the  claims  against  the  estate  and  the  con- 
siderations on  which  they  rest;  and  to  an  extent  at  least,  to  hmit  the  effect  of  the 
bankrupt's  discharge  to  parties  to  the  proceedingi^). 

3.  SCHEDULE  OF  PROPERTY  AND  CLAIMS  OF  EXEMPTIONS.  —  The 
second  schedule,  designated  as  "Schedule  B",  is  a  statement  of  all  the  property 
of  the  bankrupt,  and  should  show  in  detail  1.  all  the  real  estate  of  the  bankrupt; 
2.  all  the  personal  property  of  the  bankrupt;  3.  all  the  choses  in  action  in  which 
the  bankrupt  is  interested;  4.  all  property  in  reversion,  remainder,  or  expectancy 
of  the  bankrupt,  including  property  held  in  trust  for  him  or  subject  to  any  power  or 
right  to  dispose  of  or  tocharge^^);  5  ^  particular  statement  of  the  property  claimed 

1)  Bankr.  Act  (1898)  §  7,  subd.  a  (8).   —  ")  In  this  part  of  the  schedule,  the  dates  of 

2)  There  rmist  he  one  copy  of  each  paper  for  the  the   notes   or   bills,    and   when   due,   with   the 

clerk  of  the  court  of  bankruptcy,  one  for  the  re-  names    and    residences,    and    the    business   or 

fcree,  and  one  for  the  trustee.  Bankr.  Act  (1898)  occupation  of  the  drawers,  makers,  or  accep- 

§  7,  subd.  a  (8).  —  3)  See  supra  VIII,  a. — *)  U.  tors    thereof,    are    to   be  set   forth   under  the 

5.  Supr.  Ct.  Gen.  Orders  in  Bankr.  No.  IX.  —  names  of  the  holders.  If  the  names  of  the 
*)  Bankr.  Act  (1898)  §  39,  subd.  a  (6).  —  holders  are  not  known,  the  name  of  the  last 
6)  Bankr.  .\ct  (1898>  §30.  —  ')  U.  S.  Supr.  Ct.  holder  known  to  the  debtor  is  to  be  stated. 
Forms  in  Bankr.  No.  1,  schedules  A  and  B.  —  together  with  his  business  and  place  of  resi- 
*)  In  this  part  of  the  schedule  the  particulars  dence.  The  same  particulars  are  to  be  given 
of  the  securities  held,  with  the  dates  of  the  as  to  notes  or  bills  on  whicli  the  debtor  is 
same,  and  when  they  were  gi\'en.  are  to  be  liable  as  indorser.  —  H)  In  this  part  of  the 
stated  under  the  names  of  the  several  creditors,  schedule,  the  dates  of  the  notes  or  bills,  and 
and  also  the  particulars  concerning  each  debt,  when  due,  together  with  the  names  and  resi- 
as  required  by  the  Acts  of  Congress  relating  dences  of  the  drawers,  makers,  and  aceptors 
to  bankruptcy;  and  whether  the  debts  were  thereof,  are  to  be  set  forth  imder  the  names 
contracted  as  partner  or  joint  contractor  with  of  the  holders;  and  if  the  bankrupt  is  liable 
any  other  person,  and  if  so,  with  whom.  —  as  drawer,  maker,  acceptor,  or  indorser  thereof, 
*)  In  tliis  part  of  the  schedule,  when  the  name  it  is  to  be  stated  accordingly.  If  the  names 
or  residence  of  any  drawer,  maker,  indorser,  of  the  holders  are  not  knoAvn,  the  name  of 
or  holder  of  any  bill  or  note,  etc.,  is  imknown  the  last  holder  known  to  the  debtor  should 
that  fact  must  be  stated,  and  also  the  name  be  stated,  with  his  residence.  The  same  parti- 
and  residence  of  the  last  holder  known  to  the  culars  are  to  be  given  as  to  other  commercial 
debtor.  The  debt  due  to  each  creditor  must  paper.  —  '2)  Collier  on  Bankr.  (6th  ed.)  p.  119. 
be  stated  in  full,  and  any  claim  by  way  of  —  l^)  In  this  part  of  the  schedule  a  particular 
set  off  stated  in  the  schedule  of  property.  —  description  of  each  interest  must  be  entered. 
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by  the  bankrupt  as  exempted  from  the  operation  of  the  acts  of  Congress  relating 
to  bankruptcy,  giving  each  item  of  property  and  its  valuation;  and  if  any  portion 
of  it  is  real  estate,  giving  its  location,  description,  and  present  use^);  and  6.  a  list 
of  books,  papers,  deeds,  and  writings  relating  to  the  bankrupt's  business  and  estate^). 

D.  Verification  of  Schedules.  —  Although  the  statute  prescribes  that  the  bankrupt 
shall  make  oath  to  the  schedules*),  it  is  not  thought  that  a  separate  verification 
thereof  is  so  essential  that  its  absence  wiU  affect  the  jurisdiction  of  the  court  where 
the  schedules  accompany  the  petition,  but  in  such  case  the  oath  to  the  petition, 
when  coupled  with  its  reference  to  the  schedules  and  what  they  contain,  is  sufficient 
to  satisfy  the  statute*). 

E.  Time  for  Filing  Schedules.  —  In  ease  of  voluntary  bankruptcy  the  schedule 
of  property  and  hst  of  creditors  must  be  filed  with  the  petition,  while  in  case  of 
involuntary  bankruptcy  they  must  be  filed  within  ten  days  after  the  adjudication 
unless  further  time  is  granted^). 

F.  Amendment  of  Schedules.  —  The  statute  makes  it  the  duty  of  the  referee 
to  cause  incomplete  or  defective  schedules  to  be  amended 8)  and  the  general  orders 
in  bankruptcy  provide  that  the  court  may  allow  amendments  to  the  schedule  on 
the  apphcation  of  the  petitioner^).  An  amendment  may  be  made  even  after  objections 
to  a  discharge  have  been  fded,  but  in  such  case  the  utmost  good  faith  should  appear^). 
If  amendments  are  made  to  separate  schedules,  the  same  must  be  made  separately, 
with  proper  references 9).  The  schedule  of  property  may  be  amended  so  as  to  in- 
clude a  claim  of  exemption^*'). 

IX.  PROPERTY  EXEMPTIONS  OF  BANKRUPT.  —  The  statutes  of  aU  the 
American  States  allow  a  debtor  to  hold  certain  specified  property,  or  property  up 
to  a  designated  value  exempt  from  the  claims  of  his  creditors,  so  that  an  unfortunate 
debtor  and  his  family  shall  be  protected  from  absolute  want;  and  the  Bankruptcy 
Act  expressly  provides  that  it  shall  not  affect  the  allowance  to  a  bankrupt  of  the 
exemptions  which  are  prescribed  by  the  State  laws  in  force  at  the  time  of  the  fihng 
of  the  petition  in  the  State  wherein  he  has  had  his  domicile  for  the  six  month  imme- 
diately preceding  the  filing  of  the  petition,  or  the  greater  part  of  such  time^^).  The 
right  to  such  exemptions  is,  however,  a  personal  privilege  granted  to  the  bankrupt, 
which  he  may  exercise  or  waive  at  his  pleasure  i^)^  and  as  a  rule  it  can  be  exercised 
only  by  the  bankrupt  himself  and  not  by  any  other  person i'),  although  the  statutes 
of  some  of  the  States  allow  the  wife  or  children  of  the  bankrupt  to  claim  the  benefit 
of  the  exemption  in  case  of  his  death  or  disabOity  i*).  The  courts  of  bankruptcy  have 
power  to  determine  the  right  of  the  bankrupt  to  the  exemptions  claimed,  and  the 
kinds  of  property,  and  the  value  and  amount  to  be  included  in  the  exemption  i^), 

If  aU  or  any  of  the  debtor's  property  has  been  the  same.  —  ^)  Bankr.  Act  (1898)  §  7,  subd.  a 

conveyed  by  deed  of  assignment,  or  otherwise,  (8).   —  ■*)  Collier  on  Bankr.   (6th  ed.)  p.  121. 

for  the  benefit  of  creditors,  the  schedule  shoidd  —  °)  Bankr.   Act    (1898)  §7,  subd.  a  (8).    — 

state   the   date   of  such   deed,   the   name   and  S)  Bankr.   Act  (1898)   (§   39,  subd.  a  (2).    The 

address  of  the  person  to  whom  the  property  referee  may  cause  an  incomplete  or  defective 

was  conveyed,  the  amount  reahzed  from  the  schedule    to  be   amended    on  his  own  motion 

proceeds  thereof,  and  the  disposal  of  the  same,  or  in  response  to  an  application  under  U.  S. 

as  far  as  known  to  the  debtor.  Supr.  Ct.  Gen.  Orders  in  Bankr.  No.  XI.    Col- 

1)  The  requirements  of  the  form  prescrib-  lier   on  Bankr.    (6th  ed.)   p.  121.   —  ')   U.  S. 

ed  by  the  Supreme  Court  should  be  observed,  Supr.     Ct.    Gen.    Orders    in    Bankr.    No.    XI. 

although  the  law  does  not  compel  a  detailed  sta-  In   the   apphcation  for  leave   to   amend ,    the 

tement  of  the  articles  claimed  as  exempt.    Col-  petitioner  must  state  the   cause  of  the  error 

lier  on  Bankr.  (6th  ed.)  pp.  120.  121.  —2)  This  in   the  paper  originally   filed.     XJ.  S.  Supr.  Ct. 

part  of  the  schedule  should  consist  of  a  true  list  Gen.  Orders  in  Bankr.   No.  XI.  —  *)  Collier 

of  all  books,  papers,  deeds,  and  writings  relat-  on  Bankr.   (6th  ed.)  p.  121.  —  *)  U.  S.  Supr. 

ing  to  the  bankrupt's  trade,  business,  dealings,  Ct.  Gen.  Orders  in  Bankr.  No.  XI.  —  i")  Collier 

estate,  and  effects,  or  any  part  thereof,  which  on  Bankr.  (6th  ed.)  pp.  121.  122.  —  H)  Bankr. 

at  the  date  of  the  petition,  are  in  the  bankrupt's  Act  (1898)  §  6. — 12)  sCyc.  360.    A  waiver  may 

possession  or  under  liis  custody  and  control,  arise  either  from  the  failure  of  the  bankrupt 

or  which  are  in  the  possession  or  custody  of  to  claim  exemptions  or  by  a  general  or  specific 

any  person  in  trust  for  the  bankrupt,    or   of  surrender  of  them.    CoUier  on  Bankr.  (6th  ed.) 

his   use,   benefit,   or   advantage,    and    also    of  p.  96.    An  exemption  may  bo  waived  by  the 

all  others  which  have  been  pre\'iously,  at  any  debtor  by  contract,   surrender,  or  neglect  to 

time,   in  the   bankrupt's   possession   or  under  claim  it,  and  the  debtor  may  waive  his  exemp- 

his  custody,  and  which  are  at  the  date  of  the  tion  in  favor  of  one  creditor  and  insist  upon 

petition   held   by   other   persons,   giving   their  it  as  against  another.    5  Cyc.  362. — i^)  5  Cyc. 

names,   with  the  reason  for  their  custody   of  360.  —  >*)  5  Cyc.  360,  note.  —  i*)  5  Cyc.  361. 
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but  in  ascertaining  to  what  exemptions  the  bankrupt  is  entitled,  the  law  of  the 
State  controls,  and  the  determination  of  the  highest  courts  of  the  State  as  to  the 
meaning  of  the  State  law  is  binding  on  the  courts  of  bankruptcj',  although  if  the 
question  has  not  been  authoritatively  settled  by  the  State  courts  the  Federal  courts 
of  bankruptcy  may  determine  iti).  The  right  of  the  bankrupt  to  exemptions  is  to 
be  determined  as  of  the  date  of  the  adjudication  of  bankruptcy^).  It  is  the  duty 
of  the  trustee  to  set  apart  the  exemptions  of  the  bankrupt  and  report  the  items 
and  the  estimated  value  thereof  to  the  court  as  soon  as  practicable  after  liis  appoint- 
ment^),  and  not  later  than  twenty  days  after  receiving  the  notice  of  such  appoint- 
ment*),  and  this  duty  cannot  be  performed  by  any  other  person^).  Any  creditor 
may  take  exceptions  to  the  determination  of  the  trustee  within  twenty  days  after 
the  filing  of  the  report.  The  referee  may  require  the  exceptions  to  be  argued  before 
him,  and,  if  either  party  so  requests,  the  referee  must  certify  the  exceptions  to  the 
court  for  final  determination^).  Although  the  trustee  takes  no  title  to  exempt 
property  of  the  bankj-upf),  he  has  the  right  to  the  possession  of  the  property  claimed 
as  exempt  until  the  exemptions  are  fixed;  but  as  soon  as  the  claim  of  exemption 
is  determined  in  favor  of  the  bankrupt,  it  is  the  duty  of  tlie  trustee  to  surrender 
to  him  the  possession  of  the  exempt  property^).  The  fact  that  the  bankrupt  has 
failed  to  account  for  and  turn  over  to  the  trustee  all  of  his  assets  has  been  held 
not  to  deprive  him  of  his  right  to  his  exemptions^),  although  it  may  be  otherwise 
under  State  statutes  wliich  make  the  right  to  exemptions  depend  on  the  good  faith 
of  the  debtor  10). 

X.  DUTIES  OF  BANKRUPTS.  —  A.  Attendance  at  Meetings  and  Hearings  and 
Submission  to  Examination  as  to  Conduct  of  Business,  etc.  —  The  bankrupt  must 
attend  the  first  meeting  of  liis  creditors,  if  directed  by  the  court  or  a  judge  thereof 
to  do  soil),  and  he  is  also,  required,  when  he  is  present  at  the  first  meeting  of  his 
creditors,  and  at  such  other  times  as  the  court  may  order,  to  submit  to  an  exa- 
mination concerning  the  conduct  of  his  business,  his  deahngs  with  his  creditors 
and  other  persons,  the  cause  of  his  bankruptcy,  the  amount,  kind,  and  location 
of  liis  property,  and  aU  other  matters  which  may  affect  the  administration  and 
settlement  of  liis  estate i^).  But  he  is  not  required  to  attend  a  meeting  of  his  crccUtors, 
or  to  attend  at  or  for  an  examination  at  a  place  more  than  one  hundred  and  fifty 
miles  distant  from  his  home  or  principal  place  of  business,  unless  the  court  or  a 
judge  thereof  orders  him  to  do  so,  for  cause  shown,  and  if  he  is  examined  or  rcqxiired 
to  attend  at  any  place  other  than  the  city,  town,  or  village  of  his  residence,  he  is 
entitled  to  be  repaid  his  actual  expenses  of  such  attendance  out  of  the  estate  i*). 
When  the  bankrupt  applies  for  a  discharge,  he  must  attend  the  hearing  upon  such 
appUcationi*),  wherever  such  hearing  may  be,  and  at  his  own  expense,  even  though 
the  court  has  not  ordered  liim  to  do  soi^). 

B.  Production  of  Books,  Papers,  and  Accounts,  and  Submission  to  Examination 
as  to  Solvency.  — Whenever  a  person  against  whom  a  petition  in  bankruptcy  has  been 

i)CollieronBankr.  (6thed.)p.92. — ^jCqI.  seems  that  if  the   bankrupt  is  present  at  a 

lier  on  Bankr.  (fith  ed.)  p.  589.  —  ^)  Banlir.  Act  regular  meeting  of  his  creditors  the  court  may 

(1898)  §47,  subd.  a  (11).  —  *)  U.  S.  Supr.  Ct.  order  him  to  be  sworn  although  he  does  not 

Gen.  Orders  in  Bankr.  No.  X\r[I.  —  ^)  5  Cyc.  consent.    In  the  examination  the  usual  method 

361,  note.  —  ^)  U.  S.  Supr.  Ct.  Gen.  Orders  in  of  questions  and  answers  is  followed,  but  the 

Bankr.  No.  XVII.  —  ')  Bankr.  Act  (1898)  §  70,  rules  of  evidence  are  not  the  same  as  at  ordi- 

subd.  a.  —  8)  Collier  on  Bankr.  (6th  ed.)  p.  94.  nary  trials,  for  the  examination  is  in  the  nature 

—  9)  In  re  Park,  102  Fed.  Rep.  602,  4  Am.  of  an  inquisition,  and  great  latitude  is  allowed 
Bankr.  Rep.  432.  —  i")  In  re  Waxelbaum,  to  the  examiner,  although  the  examination 
101  Fed.  Rep.  228,  4  Am.  Bankr.  Rep.   120.  cannot   as   a   rule   be   extended   to   property 

—  11)  Bankr.  Act  (1898)  §7,  subd.  a  (1).  If  acquired  by  the  bankrupt  after  the  petition 
the  bankrupt  is  once  ordered  to  attend  a  was  filed.  When  the  examination  is  reduced 
meeting,  he  must  attend  every  continuance  to  writing  it  should  be  read  over  by  the  bank- 
of  the  meeting,  but  a  referee  will  not  permit  rupt  and  subscribed  by  him.  Collier  on  Bankr. 
the  bankrupt  to  be  harassed  by  repeated  appli-  (6th  ed.)  pp.  122 — 125.  It  is  expressly 
cations  for  adjournments.  Collier  on  Bankr.  provided  that  no  testimony  given  by  the 
(6th  ed.)  p.  113.  —  12)  Bankr.  Act  (1898)  §7,  bankrupt  in  such  an  examination  shall  be 
Bubd.  a  (9).  The  right  to  examine  the  offered  in  evidence  against  him  in  any  criminal 
bankrupt  is  essential  to  a  due  administration  proceeding.  Bankr.  Act  (1898)  §  7,  subd.  a  (9). 
of  the  law,  and  the  intent  of  the  Bankruptcy  —  ^^}  Bankr.  Act  (1898)  §  7.  —  •*)  Bankr.  Act 
Act  seems  to  be  that  creditors  may  have  an  (1898)  §7,  subd.  a  (1).  —  '')  Collier  on  Bankr. 
examination    of   the    bankrupt   at   any    time  (6  th  ^d.)  p.  113. 

during  the  pendency  of  his  proceedings.     It 
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filed  takes  issue  with  and  denies  the  allegation  of  his  insolvency,  it  is  his  duty  under 
the  statute  to  appear  in  court  on  the  hearing  with  liis  books,  papers,  and  accounts, 
and  submit  to  an  examination,  and  give  testimony  as  to  all  matters  tending  to 
estabhsh  solvency  or  insolvency,  and  in  case  of  his  failure  to  attend  and  submit 
to  examination,  the  burden  of  proving  his  solvency  is  upon  him^).  It  is  considered, 
however,  that  this  provision  of  the  Bankruptcy  Act  has  reference  to  the  second  and 
third  acts  of  bankruptcy  only,  those  being  both  legal  or  constructive  frauds,  as  to 
neither  of  which  the  burden  of  proof  is  properly  upon  the  party  maintaining  the 
affirmative  of  the  issue^).  The  books,  papers,  and  accounts  referred  to  are,  of  course, 
those  which  are  material  in  determining  the  financial  condition  of  the  alleged 
bankrupt*). 

C.  Preparation  of  Schedules,  Lists,  etc.  —  The  statute  makes  it  the  duty  of  a 
bankrupt  to  prepare  and  file  schedules  of  his  property  and  hsts  of  his  creditors*). 
Matters  relating  to  these  schedules  have  already  been  fully  discussed^). 

D.  Examination  of  and  Report  upon  Claims.  —  It  is  the  duty  of  the  bankrupt 
to  examine  into  the  correctness  of  all  the  claims  presented  against  his  estate^), 
but  he  cannot  be  required  to  examine  any  claims  except  when  presented  to  him, 
unless  ordered  to  do  so  by  the  court  or  a  judge  thereof,  for  cause  shown''),  although 
whenever  any  person  has  to  his  knowledge  proved  a  false  claim  against  his  estate, 
it  is  his  duty  to  at  once  inform  the  trustee  of  that  fact*). 

E.  Execution  of  Transfers  and  other  Papers.  —  The  bankrupt  must  execute 
and  deUver  to  the  trustee  transfers  of  all  property  which  he  may  have  in  foreign 
countries 9),  and,  generally,  execute  and  dehver  such  papers  as  shall  be  ordered 
by  the  courti"). 

F.  Advising  of  Attempts  to  Evade  Bankruptcy  Act.  —  In  case  it  comes  to  the 
knowledge  of  the  bankrupt  that  any  of  his  creditors  or  any  other  persons  are  at- 
tempting to  evade  the  provisions  of  the  Bankruptcy  Act,  it  is  his  duty  to  at  once 
inform  the  trustee  of  the  fact^^);  but  the  statute  provides  no  punishment  for  the 
bankrupt  in  case  of  his  failure  to  perform  this  duty,  which  is  to  be  regretted  12)_ 

G.  Compliance  with  Orders  of  Court  and  Referee.  —  The  statute  requires  the 
bankrupt  to  comply  with  aU  lawful  orders  of  the  court i*),  and  it  seems  that  this 
j)rovision  includes  orders  of  the  referee,  for  the  Bankruptcy  Act,  in  defining  the 
words  and  phrases  used  therein,  provides  that  the  term  "court"  may  include  the 
referee!*).  When  an  order  is  made  it  stands  until  it  is  modified  or  withdrawn  by 
the  court,  and  it  is  not  for  the  bankrupt  or  his  attorney  to  determine  whether  such 
order  is  lawful^^).  It  is  not  necessary  that  the  order  should  be  in  writing,  and  in 
practice  the  referees  often  give  oral  directions  to  the  bankrupt,  which,  if  property 
noted  on  their  record  books,  are  as  effective  f(jr  aU  purposes  as  though  reduced  to 
writing  and  actually  servedi^v 

XI.  MEETINGS  OF  CREDITORS.  —  A.  Statutory  Provisions.  —  The  Bankruptcy 
Act  provides  for  meeting  of  the  creditors  of  the  bankrupt  at  certain  times,  and 
requires  that  at  each  meeting  the  creditors  shall  take  such  steps  as  may  be  perti- 
nent and  necessary  for  the  promotion  of  the  best  interests  of  the  bankrupt  estate, 
and  the  enforcement  of  the  Bankruptcy  Acti').  It  seems  to  be  the  purpose  of  the 
statute  that  all  meetings  should  be  held  in  court  rooms  and  on  regular  days  and  at 
regular  hours,  and  should  be  conducted  with  dispatch,  dignity,  and  impartiality 
by  the  presiding  officer i*). 

B.  Notice  of  Meetings.  —  Creditors  are  entitled  to  at  least  ten  days'  notice  by 
mail  of  all  meetings  of  creditors i^),  and  in  addition,  notice  to  creditors  of  the  first 
meeting  must  be  pubhshed  at  least  once,  and  may  be  pubUshed  such  number  of 
additional  times  as  the  com't  directs,  and  the  last  pubhcation  must  be  at  least  one 
week  before  the  date  fixed  for  the  meeting  20 ). 


1)  Bankr.    Act    (1898)    §  3,    subd.  d.    —  subd.  a  (6).  —  ")  CoIUer  on  Bankr.  (Gthed.J 

2)  CoUier  on  Bankr.  (6th  ed.)  p.  56.  —  3)  Col-  p.  116.  —  ")  Bankr.  Act  (1898)  §7,  subd.a(2). 

lier  on   Bankr.    (6th  ed.)  p.  57.  —  *)  Bankr.  —  i*)  Bankr.  Act  (1898)  §  1,  subd.  a  (7).  — 

Act  (1898)  §  7,  subd.  a  (8).   —  6)  See  supra  is)  ColUer  onBankr.  (6thed.)  114.  —  i6)CoUier 

VIII.   —  6)   Bankr.  Act   (1898)  §  7,   subd.  a  on  Bankr.  (6th  ed.)  p.  114.  —  i")  Bankr.  Act 

(3).  —  ')  Bankr.  Act  (1898)  §7.-8)  Bankr.  (1898)  §  55,  subd.  c.  —  is)  Collier  on  Bankr. 

Act  (1898)  §  7,  subd.  a  (7).  —  ^)  Bankr.  Act  (6th   ed.)    p.   419.    —  19)  Bankr.  Act  (1898) 

(1898)  §7,  subd.  a  (5).  —  lO)  Bankr.  Act  (1898)  §58,  subd.  a.  —  2")  Bankr.  Act  (1898)  §58, 

§  7,  subd.  a  (4).  —  ")  Bankr.  Act  (1898)  §  7,  subd.  b. 
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C.  Appearance  at  Meetings.  —  Creditors  may  appear  at  meetings  either  in 
person  or  by  an  attorney  or  counsellor  authorized  to  practise  in  the  circuit  or  dis- 
trict court  1). 

D.  First  Meeting.  —  1.  GENERAL  CONSIDERATIONS.  —  It  is  the  duty 
of  the  court  to  cause  the  first  meeting  of  the  creditors  of  the  bankrupt  to  be  held 
not  less  than  ten  nor  more  than  thirty  days  after  the  adjudication  of  bankruptcy^). 
This  meeting  must  be  held  at  the  county  seat  of  the  count3'  in  which  the  bankrupt 
has  resided,  or  had  his  domicile  or  his  principal  place  of  business,  for  the  preceding 
six  months  or  the  greater  portion  thereof;  unless  that  place  would  be  manifestly 
inconvenient  as  a  place  of  meeting  for  the  parties  in  interest,  or  the  bankrupt  does 
not  reside  or  have  his  domicile  or  do  business  within  the  United  States,  in  either 
of  which  cases  the  court  may  fix  for  the  meeting  such  place  as  is  most  convenient 
for  the  parties  in  interest^).  The  judge  or  the  referee  must  be  present  and  preside 
at  the  first  meeting*) ;  and  the  bankrupt  must  attend  at  such  meeting  if  directed 
by  the  court  to  do  so,  unless  the  place  at  which  the  meeting  is  held  is  more  than 
one  hundred  and  fifty  miles  distant  from  his  home  or  principal  place  of  business^). 
Before  proceeding  with  any  other  business,  the  judge  or  referee  may  allow  or  disallow 
the  claims  of  creditors  presented  at  the  meeting,  and  may  pubhcly  examine  the 
bankrupt,  or  cause  liim  to  be  examined  at  the  instance  of  any  of  the  creditors''). 
The  creditors  are  authorized  to  elect  a  trustee  at  their  first  meeting^). 

2.  ADJOURNMENTS.  —  Adjournments  of  the  first  meeting  may  be  had  if 
the  business  requires  it,  but  all  adjourned  meetings  must  in  contemplation  of  law 
be  deemed  the  same  meeting*).  The  practice  of  keeping  the  first  meeting  aUve  by 
successive  continuances  or  adjournments  is  very  general,  and  is  to  be  recommended 
for  the  reason  that  it  saves  delay  and  expense  in  calling  creditors  together  to  consider 
special  matters'). 

E.  Subsequent  Meetings.  —  A  meeting  of  the  creditors,  subsequent  to  the  first, 
may  be  held  at  any  time  and  place  when  all  the  creditors  who  have  secured  the 
allowance  of  their  claims  sign  a  written  consent  to  hold  a  meeting  at  such  time 
and  place  10).  It  is  the  duty  of  the  court  to  call  a  meeting  of  the  creditors  whenever 
one-fourth  or  more  in  number  of  those  who  have  proven  their  claims  file  a  written 
request  for  such  a  meeting ;  and  if  a  request  for  a  meeting  to  be  held  at  a  designated 
place  is  signed  by  a  majority  in  number  of  the  creditors,  representing  a  majority 
in  amount  of  the  claims,  the  court  must  call  the  meeting  to  be  held  at  the  place 
so  designated  within  thirty  days  after  the  filing  of  the  request").  Even  without 
any  request  from  the  creditors,  the  court  may  call  a  special  meeting  of  the  creditors 
whenever  such  a  meeting  becomes  necessary  to  carry  out  the  purposes  of  the  Bank- 
ruptcy Act,  by  reason  of  a  vacancy  in  the  office  of  trustee,  or  for  any  other  reason i2). 
When  such  a  meeting  is  called  by  the  court,  the  notice  thereof  should  specify  the 
purpose  for  which  it  is  called i^).  Creditors'  meetings,  after  the  first,  are  usually  the 
result  of  a  report  or  petition  filed,  or  motion  made  by  the  trustee,  and  such  special 
meetings  are  usually  called  to  consider  proposed  sales  of  property,  or  the  com- 
promises of  controversies,  or  for  the  declaration  and  payment  of  dividends^*). 

F.  Final  Meeting.  —  A  final  meeting  of  the  creditors  must  be  ordered  whenever 
the  affairs  of  the  estate  are  ready  to  be  closed  i^).  While  the  statute  seems  to  imply 
that  there  need  be  no  final  meeting  unless  there  is  an  estate,  it  is  considered  by 
liigh  authority  that  the  safer  practice  is  to  hold  such  a  final  meeting  even  where 
there  are  no  assets  i^). 

G.  Voting  at  Meetings.  —  Only  a  creditor  is  entitled  to  vote  at  a  creditors' 
meeting  1^),  and  the  statute  provides  that  the  term  creditor  shall  include  anyone 
who  owns  a  demand  or  claim  provable  in  bankruptcy,  and  may  include  (as  it  assuredly 
must  in  this  connection)  his  duly  authorized  agent,  attorney,  or  proxy  i*).   Creditors 

1)  Collier  on  Bankr.  (6th  ed.)  p.  421.  —  §44;  5  Cyc.  320.  —  »)  5  Cyc.  320.  —  »)  Collier 

2)  Bankr.    Act   (1898)    §  55,    subd.  a.     If   by  on  Bankr.  (6th  ed.)  p.  419.  —  i<>)  Bankr.  Act 

any  mischance  the   first  meeting  is  not  held  (1898)  §55,  subd.  d.  —  ")  Bankr.  Act  (1898) 

within  such  time,   the  court  must  fix  a  date,  §  55,    subd.    e.    —   ^2)    XJ.    S.    Supr.    Ct.    Gen. 

ae    soon    as    may    be    thereafter,    when    such  Orders  in  Bankr.  No.  XXV.  —  l^)  TJ.  S.  Supr. 

meeting  shall  be  held.   Bankr.  Act  (1898)  §  55,  Ct.  Gen.  Ordei«  in  Bankr.  No.  XXV.  —  ")  Col- 

subd.  a.  —  3)  Bankr.  Act  (1898)  §  55,  subd.  a.  her  on  Bankr.   (6th  ed.)  p.  421.  —  '^)  Bankr. 

—    *)    Bankr.   Act    (1898)    §55,    subd.  b.    —  Act  (1898)  §  55,  subd.  f.  — '6)  Collier  on  Bankr. 

«)    Bankr.   Act    (1898)    §7.-8)  Bankr.   Act  (6th  ed.)  p.  421.  —  i')  5Cyc.  321.  —  18)  Bankr. 

(1898)  §55,  subd.  b.  —  ')  Bankr.  Act  (1898)  Act  (1898)  §  1,  subd.  9. 
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pass  upon  matters  submitted  to  them  at  their  meetings  by  the  vote  of  a  majority 
in  number  and  in  amount  of  claims  of  all  creditors  whose  claims  have  been  allowed 
and  who  are  present  i),  but  creditors  whose  claims  are  secured  or  have  priority  are 
not,  in  respect  to  such  claims,  entitled  to  vote  at  creditors'  meetings,  nor  are  such 
claims  to  be  counted  in  computing  either  the  number  of  creditors  or  the  amount 
of  their  claims,  unless  the  amount  of  such  claims  exceeds  the  values  of  the  securities 
or  priorities,  and  then  only  for  such  excess^).  A  secured  or  preferred  creditor  may, 
however,  surrender  his  security  or  priority,  and  thus  secure  the  right  to  vote  upon 
the  whole  of  his  claim  the  same  as  any  other  creditor^).  Other  creditors  cannot 
prevent  a  bona  fide  claimant  from  voting  by  merely  filing  objections  to  his  claim*), 
but  the  referee  has  the  power  to  determine  the  voting  power  of  a  claim  which  has 
been  filed  if  the  same  is  called  into  question 5),  and  where  claims  are  objected  to  they 
should,  as  far  as  possible,  be  heard  summarily  on  an  oral  motion  to  reject  them, 
and  their  right  to  vote  determined^).  Where  a  partnership  is  in  bankruptcy  a  cre- 
ditor of  one  of  the  partners  cannot  vote,  and  conversely,  where  the  bankrupt  is  a 
member  of  a  partnership,  the  creditors  of  the  partnership  have  no  right  to  vote''). 
A  creditor  of  the  bankrupt  may  appear  and  vote  personally^),  or  an  agent,  attorney, 
or  proxy  may  represent  and  vote  for  a  creditor  at  creditors'  meetings,  although 
before  doing  so  he  must  produce  and  file  written  authority  from  the  creditor 9). 


1)  Bankr.  Act  (1898)  §  56,  subd.a.  No  cre- 
ditor can  vote  until  his  claim  has  not  only  been 
"proved"  which  means  the  mere  verification  of 
it  in  accordance  with  the  law  and  one  of  the 
forms  prescribed  by  the  supreme  court,  but  also 
"allowed"  which  means  the  filing  of  such  proved 
claim,  without  objection,  with  the  proper  re- 
feree. Collier  on  Bankr.  (6thed.)pp.423,424. — 
2)  Bankr.  Act  (1898)  §56,  subd.  b.  Where  the 
security  is  upon  exempt  property  of  the  bank- 
rupt, the  creditor  is  entitled  to  vote.  5  Cyc. 
321.  —  3)  5  Cyc.  321.  —  *)  5  Cyc.  321.  — 
6)  Collier  on  Bankr.  (6th  ed.)  p. 424.  —  «)  Col- 
lier on  Bankr.  (6th  ed.)  p.  420.  —  ')  5  Cyc. 
321.  —  8)  Collier  on  Bankr.  (6th  ed.)  p.  425. 
A  member  of  a  partnership  or  an  officer  of 
a  corporation,  presenting  proof  of  a  debt 
due  to  his  firm  or  corporation,  should  be 
allowed  to  vote.  Collier  on  Bankr.  (6th  ed.) 
p.  425. 

9)  5  Cyc.  321.  The  foUowing  forms 
shovild  be  used  with  such  alterations  as  the 
circumstances  render  necessary,  and  such 
only: 

GENERAL   LETTER   OF   ATTORNEY   IN 
FACT  WHEN  CREDITOR  IS  NOT  REPRE- 
SENTED BY  ATTORNEY  AT  LAW. 
In  the  District  Court  of  the  United  States  for 
the   District  of   


In  the  matter  of 

Bankrupt. 


In  Bankruptcy. 


To 


I, of ,  in  the  county 

of and    State    of ,    do    hereby, 

authorize  you,  or  any  one  of  you,  to  attend 
the  meeting  or  meetings  of  creditors  of  the 
bankrupt  aforesaid  at  a  court  of  bankruptcy, 
wherever  advertised  or  directed  to  be  holden, 
on  the  day  and  at  the  hour  appointed  and 
notified  by  said  court  in  said  matter,  or  at 
such  other  place  and  time  as  may  be  appointed 
by   the    court   for   holding   such   meeting   or 


meetings,  or  at  which  such  meeting  or  meetings, 
or  any  adjournment  or  adjournments  thereof 
may  be  held,  and  then  and  there  from  time 
to  time,  and  as  often  as  there  may  be  occasion, 
for  me  and  in  my  name  to  vote  for  or  against 
any  proposal  or  resolution  that  may  be  then 
submitted  under  the  acts  of  Congress  relating 
to  bankruptcy;  and  in  the  choice  of  trustee 
or  tnastees  of  the  estate  of  the  said  bankrupt, 
and  for  me  to  assent  to  such  appointment  of 
trustee;  and  with  like  powers  to  attend  and 
vote  at  any  other  meeting  or  meetings  of 
creditors,  or  sitting  or  sittings  of  the  court, 
which  may  be  held  therein  for  any  of  the 
purposes  aforesaid;  also  to  accept  any  com- 
position proposed  by  said  bankrupt  in  satis- 
faction of  his  debts,  and  to  receive  payment 
of  dividends  and  of  money  due  me  under  any 
composition,  and  for  any  other  purpose  in  my 
interest  whatsoever,  with  full  power  of  substi- 
tution. 

In  witness  whereof  I  have  hereunto  signed 

my  name  and  affixed  my  seal  the day 

of A.  D.  189... 

[L-  S.] 

Signed,  sealed,  and  delivered  in  presence 
of  ... 


Acknowledged  before  me  this day 

of A.  D.  189..  . 


[Official  character.] 
V.  S.  Supr.  Ct.  Forms  in  Bankr.  No.  20. 

SPECIAL  LETTER  OF  ATTORNEY  IN 

FACT. 

In  the  District  Court  of  the  United  Staates  for 

the District  of 


In  Bankruptcy. 


I  hereby  authorize  you,  or  any  one  of  you, 
to   attend   the   meeting   of   creditors   in   this 


In 

the 

matter 

of 

Bankrupt. 

To 

266  BANKRUPTCY. 

It  is  said  by  one  standard  autliority  that  an  attorney  at  law  voting  for  the  creditor 
at  a  creditors'  meetings  acts  purely  as  his  attorney  in  fact  and  must  present  the  same 
papers  duly  qualifjang  him  to  represent  the  creditor  in  that  capacity  as  if  he  were 
an  agent  1);  but  anotlier  authority  of  high  standing,  while  recognizing  that  a  ma- 
jority of  the  cases  support  tliis  view,  and  that  perhaps  caution  requires  this  course, 
suggests  that  letters  of  attorney  need  by  filed  only  by  agents  or  proxies,  and  that 
attorneys  authorized  to  practice  in  the  circuit  or  district  court  in  which  the 
proceeding  is  pending  may  represent  claimants  without  a  power  of  attorney^). 
The  present  writer  is  of  the  opinion  that  the  first  course  mentioned  above  should 
be  followed  in  all  cases,  as  the  giving  of  such  a  letter  may  in  any  case  be  held 
necessary,  while  if  it  be  held  unnecessary  it  is  merely  surplusage,  in  no  way 
affecting  the  attorney's  power  to  act. 

XII.  TRUSTEES.  —  A.  Creation  of  Office.  —  The  Bankruptcy  Act  provides 
for  the  appointment  of  a  trustee  or  trustees  to  take  charge  of  the  estate  of  the 
bankrupt  after  the  adjudication  of  bankruptcy  and  make  distribution  thereof  among 
the  creditors  who  are  entitled  to  share  therein 3). 

B.  Appointment  and  Removal.  —  The  creditors  of  the  bankrupt  estate  have 
tlie  right  to  appoint  one  trustee,  or  three  trustees,  of  the  estate.  The  appointment 
is  to  be  made  by  the  creditors  at  their  first  meeting  after  the  adjudication  of  bank- 
ruptcy, or  after  the  estate  has  been  re-opened,  or  after  a  composition  has  been  set 
aside,  or  a  discharge  revoked.  If  a  vacancy  occurs  in  the  office  of  trustee,  the  cre- 
ditors have  the  right  to  appoint  a  person  to  fiU  the  vacancy  at  their  first  meeting 
after  the  occurrence  of  the  vacancy*).  The  appointment  of  a  trustee  or  trustees  by 
the  creditors  is  subject  to  approval  or  disapproval  by  the  referee  or  by  the  judge^); 
and  if  the  creditors  do  not  exercise  their  right  to  appoint  a  trustee  or  trustees,  the 
appointment  may  be  made  by  the  court*);  but  there  must  be  a  specific  appointment 
in  each  case,  as  the  court  is  forbidden  to  appoint  an  official  trustee  or  any  general 
trustee  to  act  in  classes  of  cases').  If  the  schedule  of  a  voluntary  bankrupt  discloses 
no  assets,  and  if  no  creditor  appears  at  the  first  meeting,  the  court  may,  by  an 
order  setting  out  the  facts,  direct  that  no  trustee  be  appointed;  but  at  any  time 
thereafter  a  trustee  may  be  appointed  if  the  court  deems  it  desirable**).  Any  individual 
may  be  appointed  a  trustee  if  he  is  competent  to  perform  the  duties  of  the  office, 
and  resides  or  has  his  office  for  the  transaction  of  business  in  the  judicial  district 
in  which  he  is  to  be  appointed ;  and  the  Bankruptcy  Act  also  authorizes  the  appoint- 
ment as  trustees  of  corporations  which  arc  authorized  by  their  charters  or  by  law 
to  act  in  such  a  capacity,  and  have  an  office  in  the  judicial  diftrict  in  which  they 
are  to  be  appointed 9).  Trustees  may  be  removed  by  the  court,  upon  complaints 
of  creditors,  for  cause,  upon  a  hearing,  and  after  notice  to  them"'),  but  the  term 
com-t  in  this  connection  does  not  include  the  referee,  for  tlie  general  orders  in  bank- 
ruptcy expressly  provide  that  trustees  shall   be  removable  by  the  judge  only^i). 

C.  Bond  of  Trustee.  —  Before  entering  upon  the  performance  of  his  official 
duties  and  witliin  ten  days  after  his  appointment,  or  within  such  further  time,  not 

matter,   advertised  or  directed  to  bo  holden  *)  Banltr.  Act  (1898)  §  44.  —  ^)  V.  S.  Supr.  Ct. 

at ,    on   the day   of be-  Gen.  Orders  in  Bankr.  No.  XIII.  —  ")  Bankr. 

fore ,  or  any  adjournment  thereof,  and  Act  (1898)  §§  2,  44.     The  creditors   must  be 

then  and  there for and  in given  an  opportunity  to  appoint  a  trustee  or 

name  to  vote  for  or  against  any  proposal  or  trustees,  and  the  court  has  power  to  make  the 

resolution  that  maj'  be  lawfully  made  or  passed  appointment  only  when  the  creditors  fail  or 

at  such  meeting  or  adjourned  meeting,  and  in  neglect  to  do  so.    In  re  Lewensohn,  98  Fed. 

the  choice  of  trustee  or  trustees  of  the  estate  Rep.  576,  3  Am.  Bankr.  Rep.  299.    The  refe- 

of  the  said  bankrupt.  ree  may  appoint  a  trustee  where  the  creditors 

In  witness  whereof  I  have  hereunto  signed  fail   to   do  so.     In  re   Brooks,    100  Fed.  Rep. 

my  name  and  affixed  my  seal  the day  432,  4  Am.  Bankr.  Rep.  50.    It  is   proper  for 

of A.  D.  19...  the   referee   to   appoint   a   trustee  where  the 

[L.  S.]  creditors  have  held  two  meetings,  but  have 

Signed,  sealed,  and  dehvered  in  presence  of  failed  to  agree  upon  a  trustee,  and  there  is 

an   apparent  need   that  a  trustee  should   be 

Acknowledged   before   rae   this day  appointed  at  once.   In  re  Kuffler,  97  Fed.  Rep. 

of A.  D.  19.  . .  187,  3  Am.  Bankr.  Rep.  162.  —  ')  U.  S.  Supr. 

Ct.  Gen.  Orders  in  Banlo-.  No.  XIV.  —  8)  U.  S. 

[Official  character.]  Supr.  Ct.   Gen.  Orders  in  Bankr.  No.  XV.  — 

V.  S.  Supr.  Ct.  Forms  in  Bankr.  No.  21.  »)  Bankr.  Act  (1898)  §  45.  —  i")  Bankr.  Act 

i)6Cyc.  322.  —  2)  Collier  on  Bankr.  (6th  (1898)  §  2,  subd.  (17).  —  ")  U- S.  Supr.  Ct.  Gen. 

ed.)  p.  426.  —  3)  Bankr.  Act  (1898)  §  33.  —  Orders  in  Bankr.  No.  XIII. 
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to  exceed  five  days,  as  the  court  may  permit,  the  trustee  must  enter  into  a  bond 
to  the  United  States  with  at  least  two  sureties  to  be  approved  by  the  court,  con- 
ditioned for  the  faithful  performance  of  his  official  duties  i).  The  statute  contains 
no  limitation  as  to  the  amount  of  the  bond  of  the  trustee,  but  gives  to  the  creditors 
of  the  bankrupt  estate  the  right  to  fix  the  amount  of  such  bond^)  and  to  increase 
the  amount  thereof  at  any  time.  If  the  creditors  do  not  exercise  their  right  to 
fix  the  amount  of  the  bond  of  the  trustees,  the  amount  may  be  fixed  by  the  court^). 
The  bond  of  the  trustee  must  be  filed  in  the  office  of  the  clerk  of  the  court  of  bank- 
ruptcy, and  may  be  sued  on  in  the  name  of  the  United  States  for  the  use  of  any 
person  injured  by  a  breach  of  the  conditions*),  but  a  suit  upon  the  bond  must  be 
brought  within  two  years  after  the  estate  has  been  closed,  and  cannot  be  brought 
thereafter^);  and  the  trustee  is  not  Uable,  either  personally  or  upon  his  bond,  for 
any  penalties  incurred  by  the  bankrupt  under  the  statute^).  If  the  trustee  does 
not  give  bond  within  the  time  allowed  he  is  deemed  to  have  dechned  the  appoint- 
ment, and  his  office  becomes  vacant ''). 

D.  Duties  of  Trustee.  —  It  is  the  duty  of  the  trustee  to  collect  and  reduce  to 
money  the  property  of  the  estate  of  the  bankrupt  under  the  direction  of  the  court S); 
to  prepare,  immediately  upon  entering  upon  his  duties,  a  complete  inventory  of  all 
of  the  property  of  the  bankrupt  which  comes  into  his  possession  8);  to  account  for 
and  pay  over  to  the  estate  under  his  control  all  interest  received  by  liim  upon  the 
property  of  the  estate;  to  deposit  aU  money  of  the  estate  received  by  him  in  one 
of  the  depositaries  designated  by  the  court,  and  to  disburse  money  only  by  check 
or  draft  on  the  depositary  in  which  it  has  been  deposited ;  to  set  apart  the  bankrupt's 
exemptions  and  report  the  items  and  the  estimated  value  thereof  to  the  court  as 
soon  as  practicable  after  his  appointment;  to  make  a  written  report  to  the  court 
of  the  condition  of  the  estate,  the  amount  of  money  on  hand,  and  such  other  details 
as  may  be  required  within  one  month  after  his  appointment  and  every  two  months 
thereafter  unless  the  court  orders  otherwise;  to  keep  regular  accounts  showing  aU 
amounts  received  by  him,  and  from  what  sources  such  amounts  were  received, 
and  all  amounts  expended  by  him,  and  on  what  accounts  such  expenditures  were 
made;  to  furnish  such  information  concerning  the  estate  and  liis  administration 
thereof  as  may  be  requested  by  t)ie  parties  in  interest ;  to  pay  dividends  within  ten 
days  after  they  are  declared  by  the  referee;  to  close  up  the  estate  as  expeditiously 
as  is  compatible  with  the  best  interests  of  the  parties  in  interest  1°);  to  make  a  final 
report  and  file  a  final  account  with  the  court  fifteen  days  before  the  day  fixed  for 
the  final  meeting  of  the  creditors;  and  to  lay  before  the  final  meeting  of  the  cre- 
ditors detailed  statements  of  the  administration  of  the  estateii).  It  is  also  the  duty 
of  the  trustee,  within  thirty  days  after  the  adjudication  of  bankruptcy,  to  file  a 
certified  copy  of  the  decree  of  adjudication  in  the  office  where  conveyances  of  real 
estate  are  recorded  in  every  county  where  the  bankrupt  owns  real  estate  not  exempt 
from  executioni2).  The  accounts  and  papers  of  the  trustee  are  required  to  be  open 
to  the  inspection  of  officers  and  aU  parties  in  interest i^),  and  in  case  the  trustee 
neglects  to  file  any  report  or  statement  which  it  is  his  duty  to  file  or  make,  within 

1)  Bankr.  Act  (1898)  §  50,  subds.  b,  e.  The  —  *)  Bankr.  Act  (1898)  §  50,  subd.  h.  — 
sureties  must  be  the  owners  of  property  tlie  ac-  ^)  Bankr.  Act  (1898)  §  50,  subd.  m.  —  ^)  Bankr. 
tual  value  of  which,  over  and  above  their  Uabi-  Act  (1898)  §  50,  subd.  i.  —  ')  Bankr.  Act  (1898) 
hties  and  exemptions,  is  at  least  equal  to  the  §  50,  subd.  k.  —  *)  Bankr.  Act  (1898)  §  47, 
amoimt  of  the  bond.  Bankr.  Act  (1898)  §  50,  subd.  a.  —  «)  U.  S.  Supr.  Ct.  Gen.  Orders  in 
subd.  f.  Corporations  organized  for  the  purpose  Bankr.  No.  XVII.  — ■  ['")  As  to  all  property  in 
of  becoming  sureties  on  bonds,  or  authorized  the  custody  or  coming  into  the  custody  of 
by  law  to  do  so,  may  be  accepted  as  siu'eties  the  bankruptcy  court  such  trustees  are  deem- 
on  the  bonds  of  trustees  when  the  courts  are  ed  vested  with  all  the  rights,  remedies,  and 
satisfied  that  the  rights  of  all  parties  in  interest  powers  of  a  creditor  holding  a  lien  by  legal 
will  thereby  be  amply  protected.  Bankr.  Act  or  equitable  proceedings  thereon,  and  as  to 
(1898)  §  50,  subd.  g.  —  -)  This  may  be  done  all  property  not  in  tho  custody  of  the  bank- 
by  the  creditors  at  their  first  meeting  after  the  ruptcy  court  they  are  deemed  vested  with 
adjudication  of  bankruptcy,  or  after  a  van-  the  rights,  remedies,  and  powers  of  a  judg- 
cancy  has  occurred  in  the  office  of  trustee,  or  ment  creditor  holding  an  execution  duly  re- 
after  the  estate  has  been  reopened,  or  after  turned  unsatisfied.  Bankr.  Act  (1898)  §  47, 
a  composition  has  been  set  aside,  or  a  dis-  subd.  a  (2).]  —  ")  Bankr.  Act  (1898)  §  47, 
charge  revoked,  if  there  is  a  vacancy  in  the  subd  a.  —  ^^)  Bankr.  Act  (1898)  §  49.  — 
office  of  trustee.  Bankr.  Act  (1898)  §  50,  ^^)  Bankr.  Act  (1898)  §  49. 
Bubd.  c.  —  3)  Bankr.  Act  (1898)  §  50,  subd.  c. 
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five  days  after  the  same  is  due,  it  is  the  duty  of  the  referee  to  make  an  order  re- 
quiring the  trustee  to  show  cause  before  tlie  judge  at  a  time  specified  in  the  order 
wliy  he  should  not  be  removed  from  office,  and  to  cause  a  copy  of  the  order  to  be 
served  on  tlie  trustee  at  least  seven  days  before  the  time  fixed  for  the  hearing 
thereon  1). 

E.  Title  of  Trustee  to  Property  of  Bankrupt.  —  Upon  the  appointment  and  quaU- 
fication  of  a  trustee  of  the  estate  of  a  bankrupt,  the  trustee  is  vested,  by  operation 
of  law,  with  the  title  of  the  bankrupt,  as  of  the  date  when  he  was  adjudged  a  bankrupt, 
to  all  property  of  the  bankrupt  which  prior  to  the  filing  of  the  petition  against  him 
he  could  by  any  means  have  transferred,  or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him,  all  property  transferred  by  the  bankrupt 
in  fraud  of  his  creditors,  all  rights  of  action  arising  upon  contracts  or  from  the  un- 
lawful taking  or  detention  of  or  injury  to  the  bankrupt's  property,  all  interests 
of  the  bankrupt  in  patents,  patent  rights,  copyrights,  and  trade-marks,  all  documents 
relating  to  the  bankrupt's  property,  and  all  powers  wliich  the  bankrupt  might  have 
exercised  for  his  own  benefit,  but  not  with  powers  which  he  might  have  exercised 
for  some  other  person^).  The  trustee  takes  the  property  of  the  bankrupt  subject 
to  all  equities,  hens,  and  incumbrances  which  existed  against  it  in  tln'  hands  of  the 
bankrupt,  and  takes  no  greater  interest  in  such  property  than  the  bankrupt  liimself 
l>ad,  except  in  the  instances  specified  in  the  Bankruptcy  Act,  that  is,  where  hens 
are  void  for  want  of  record  or  otherwise,  where  liens  are  ipso  facto  dissolved  by  the 
adjudication  of  bankruptcy,  and  where  transfers  are  fraudulent  and  voidable^). 
The  bankrupt  is  required  to  execute  and  deUvcr  such  papers  relating  to  tliis  estate 
as  shall  be  ordered  by  the  court.  It  is  his  duty  to  deliver  to  the  trustee  all  his  assets 
which  are  subject  to  his  debts,  and  upon  his  failure  to  make  such  dehvery  he  may 
be  ordered  by  the  court  to  do  so,  and  obedience  to  such  order  may  be  enforced  by 
commitment  as  for  contempt.  But  no  vahd  order  directing  the  delivery  of  the  pro- 
perty to  the  trustee  can  be  made  before  the  issue  is  squarely  raised  between  the 
trustee  and  the  bankrupt  as  to  whether  or  not  the  bankrupt  has  such  property 
in  his  possession,  and  no  such  order  should  be  made  unless  it  appears  beyond  a 
reasonable  doubt  that  the  property  is  in  the  possession  or  under  the  control  of  the 
bankrupt*).  A  hcense  to  sell  intoxicating  hquor,  a  hcense  to  keep  a  city  market 
stall,  or  a  seat  or  membership  in  a  stock  exchange  will  pass  to  the  trustee  as  a  part 
of  the  assets,  of  the  estate  of  the  bankrupt^);  and  where  a  corporation  becomes  a 
bankrupt,  the  right  to  collect  unpaid  subscriptions  to  its  capital  stock  vests  in  the 
trustee").  If  the  bankrupt  has  an  insurance  policy  which  has  a  cash  surrender  value 
payable  to  himself,  his  estate,  or  his  personal  representatives,  he  may  pay  or  secure 
to  the  trustee  the  sum  ascertained  and  stated  as  the  cash  value,  within  thirty  days 
after  it  is  ascertained  and  stated,  and  continue  to  hold,  own,  and  carry  the  policy 
free  from  the  claims  of  creditors  participating  in  the  distribution  of  liis  estate  under 
the  bankruptcy  proceedings,  but  if  he  does  not  do  this  the  policy  passes  to  the 
trustee  as  assets  of  the  estate^).  This  provision  does  not,  however,  apply  to  life 
insurance  policies  which  are  exempt  under  a  State  law,  but  as  to  such  policies  the 
State  law  controls  regardless  of  whether  or  not  they  have  a  case  surrender  value ^). 
A  policy  of  insurance  payable  to  the  wife,  children,  or  other  kin  of  the  bankrupt  is 
not  a  part  of  the  assets  of  his  estate  and  does  not  pass  to  the  trustee*).  The  United 
States  Bankruptcy  Act  is  silent  as  to  whether  the  trustee  takes  title  to  burdensome 
property,  differing  in  this  respect  from  the  Enghsh  law,  which  goes  into  the  subject 
with  considerable  particularity  and  gives  the  trustee  twelve  months  within  which 
to  elect  to  claim  or  to  disclaim  onerous  property.  But  it  is  considered  that  the 
rules  expressed  in  the  Enghsh  law  also  prevail  in  the  United  States,  and  that  the 
trustee  may  disclaim  burdensome  property  and  has  a  reasonable  time  within  which 
to  do  sol*").  So  the  trustee  is  not  required  to  take  charge  of  or  sell  any  portion  of  the 
estate  which  is  so  heavily  incumbered  with  vahd  hens  that  nothing  can  be  reaUzed 
therefrom  for  the  unsecured  creditors n). 

1)  U.  S.  Supr.  Act.  Gen.  Orders  in  Bankr.  the    adjudication   of   bankruptcy.     Collier    on 

No.  XVII.  —  2)  Bankr.  Act  (1898)  §70,  subd.  a.  Bankr.  (6th  ed.)  pp.  115,  116.  —3)  5  Cyc.  342, 

It  is  not  necessary  that  there  should  be  any  note.  —  *)   5  Cyc.  345.  —  ')  5  Cyc.  351,   352. 

formalassignmentof  the  bankrupt's  property  to  —  «)  5  Cyc.  345,  346.  —  ')  Bankr.  Act  (1898) 

the  trustee,  but  by  operation  of  law  all  the  assets  §  70,  subd.  a.  —  ")  Collier  on  Bankr.  (6th  ed.) 

of  the  bankrupt  at  the  time  when  the  petition  p.  605.    —    »)    5    Cyc.   350.  —  '")    Collier   on 

was  filed  pass  to  the  trustee  as  of  the  date  of  Bankr.  (6th  ed.)  p.  604.   —  ")   5  Cyc.   383. 
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F.  Avoidance  of  Transfers  by  Bankrupt.  —  The  trustee  may  avoid  any  transfer 
by  the  bankrupt  of  his  property  wliich  any  creditor  of  the  bankrupt  might  have 
avoided,  and  may  recover  the  property  so  transferred,  or  its  value,  from  any  person 
to  whom  it  was  transferred,  or  who  has  received  it,  unless  he  was  a  bona  fide  holder 
for  value  prior  to  the  date  of  the  adjudication  of  bankruptcy^). 

G.  Continuance  by  Trustee  of  Actions  to  which  Bankrupt  a  Party.  —  The  trustee 
may,  with  the  approval  of  the  court,  be  permitted  to  prosecute  as  trustee  any  suit 
commenced  by  the  bankrupt  prior  to  the  adjudication  of  bankruptcy,  with  the 
same  force  and  effect  as  though  the  suit  had  been  commenced  by  the  trustee  2); 
and  the  court  may  order  the  trustee  to  enter  his  appearance  and  defend  any  pending 
suit  against  the  bankrupt ^j.  Only  actions  which  are  beneficial  to  the  estate  should 
be  continued  by  the  trustee*),  and  so,  as  a  right  of  action  for  damages  for  a  personal 
injury  does  not  pass  to  the  trustee,  it  has  been  held  that  he  cannot,  even  with  the 
consent  of  the  court  of  bankruptcy,  continue  such  an  action  commenced  by  the 
bankrupt  prior  to  the  adjudication  of  bankruptcy").  The  trustee  is  not  bound  to 
defend  a  pending  suit  against  the  bankrupt  unless  ordered  to  do  so  by  the  court®). 

H.  Limitation  of  Actions  by  or  against  Trustee.  —  No  suit  can  be  brought  by 
or  against  the  trustee  after  the  expiration  of  two  years  from  the  closing  of  the  estate''). 
This  Umitation  is  independent  of  any  State  statute,  and  bars  the  commencement 
of  a  suit  against  the  trustee  although  the  period  of  hmitation  prescribed  by  the 
State  statute  has  not  elapsed*).  It  does  not,  however,  affect  the  jurisdiction  of  the 
court  in  which  such  a  suit  may  be  brought,  but  it  must  be  pleaded  in  order  to  be 
available 9).  The  estate  should  probably  be  deemed  closed  within  the  meaning  of 
this  provision  when  the  final  account  of  the  trustee  is  approved  and  he  is  discharged^"). 
Where  an  estate  has  been  declared  closed,  but  is  subsequently  reopened,  the  two 
year  period  begins  to  run  anew  from  the  time  of  the  subsequent  closing  of  the 
estate  11). 

I.  Subrogation  of  Trustee  to  Rights  of  Creditor.  —  If  a  creditor  is  prevented 
from  enforcing  his  rights  as  against  a  hen  created  or  attempted  to  be  created  by 
iiis  debtor,  and  the  debtor  afterwards  becomes  a  bankrupt,  the  trustee  of  the  estate 
of  the  bankrupt  is  subrogated  to  the  rights  of  such  creditor,  and  may  enforce  the 
same  for  the  benefit  of  the  estate  i^). 

J.  Compensation  of  Trustee.  —  The  compensation  of  trustees  is  to  be  fixed 
by  the  court,  subject  to  the  hmitation  that  it  shall  not  exceed  certain  percentages 
fixed  by  the  statute  13) ;  and  the  statute  provides  that  trustees  shall  not  in  any  form 
or  guise  receive,  nor  shall  the  court  allow  them,  anj'  further  compensation  for  their 
services  than  that  expressly  authorized  i*).  The  court  may,  in  its  discretion,  withhold 
aU  compensation  from  a  trustee  who  has  been  removed  for  causei^). 

XIII.  ADMINISTRATION  OF  ESTATE  OF  BANKRUPT.  —  A.  Supervision  of 
Judge  or  Referee.  —  After  a  person  has  been  adjudged  to  be  a  bankrupt,  his  estate 
may  be  administered  under  the  direct  supervision  of  the  judge,  without  any  order 
of  reference ;  but  the  universal  practice  is  to  refer  the  case  to  a  referee  in  bankruptcy 
before  whom  the  subsequent  proceeding  are  hadi"). 

B.  Concurrence  of  Trustees.  —  When  three  trustees  are  appointed  the  con- 
currence of  at  least  two  of  them  is  necessary  to  the  vaUdity  of  any  of  their  acts 
with  reference  to  tlie  administration  of  the  bankrupt  estate i'^). 

C.  Designation  of  Depositaries.  —  It  is  the  duty  of  courts  of  bankruptcy  to 
designate,  as  depositaries  for  the  money  of  bankrupt  estates,  banking  institutions 
as  convenient  as  may  be  to  the  residences  of  trustees;  and  to  require  such  banking 

1)  Bankr.  Act  (1898)  §  70,  subd.  e.    For  (6th  ed.)p.  153.  —  W)  Collier  on  Bankr.  (6th 

the  purpose  of  such  recovery,  the  courts  of  bank-  ed.)  p.  154;    5  Cyc.   378,   note.      It  has   been 

ruptcy  and  the  State  courts  which  would  have  suggested   that   where  a  trustee  is  appointed 

had  jurisdiction  if  the  bankruptcy  had  not  inter-  who  does  not  report  or  seek  a  final  discharge, 

vened,  have  concurrent  jiunsdiction.  Bankr.  Act  the   period  will  not  begin   to   run   until   such 

(1898)  §  70,  subd.  e.   —  2)  Bankr.   Act  (1898)  discharge  is  granted.  Collier  on  Bankr.  (6  th  ed.) 

§  11,  subd.  c.  —  ')  Bankr.  ..Vet  (1898)  §  11,  subd.  p.  1.54.  —  H)  Bilafsky  v.  Abraham,  183  Mass. 

b.  —  *)  Collier  on  Bankr.  (6th ed.)  p.  152.  —  »)  401,  67  N.  E.  318,  cited  in  Collier  on  Bankr. 

In  re  Haense,  91  Fed.  Rep.  355,  1  Am.  Bankr.  (6th  ed.)  p.  l.';4.  —  12)  Bankr.  Act  (1898)  §  67, 

Rep.  286.    —  «)  5  Cyc.  378;  Collier  on  Bankr.  subd.  b.    —   ")    Bankr.    Act    (1898)    §  48.    — 

(6th  ed.)  p.  151.  —  '")  Bankr.  Act  (1898)  §  11,  i*)   Bankr.   Act  (1903)  §  18.  —  ")  Bankr.  Act 

subd.  d.  —  8)  5  Cyc.  378,  note,  citing  Free-  (1898)  §48,  subd.  c.  —  16)  See  Collier  on  Bankr. 

lander    v.  HoUoman,    9    Fed.    Cas.    No.  5081,  (6th  ed.)  p.  227.  —  i')  Bankr.  Act  (1898)  547. 

9  Nat.  Bankr.  Reg.  331.  —  »)  Collier  on  Bankr.  subd.  b. 
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institutions  to  give  bonds  to  the  United  States,  subject  to  the  approval  of  the  courts; 
and  the  courts  may  from  time  to  time,  by  order,  change  sucli  depositaries  or  in- 
crease tiie  number  of  depositaries  or  tlie  amount  of  any  bond^). 

D.  Disbursement  of  Money  on  Deposit.  —  Money  deposited  by  the  trustee  with 
one  of  tlic  designated  depositaries  cannot  be  paid  out  except  by  check,  ctaft,  or 
warrant  drawn  on  sucli  depositary^),  signed  by  tlie  cleric  of  the  court  or  by  the 
trustee,  and  countersigned  by  the  judge  of  the  court  or  by  a  referee  designated  for 
that  purpose,  or  by  the  clerk  or  his  assistant  under  an  order  made  by  the  judge 
stating  the  date,  the  sum,  and  the  account  for  which  it  is  drawn.  And  an  entry  of 
every  such  check,  draft,  or  warrant  must  be  made  in  a  book  kept  for  that  purpose^). 

E.  Redemption  of  Property.  —  Whenever  it  may  be  deemed  for  the  benefit  of 
the  estate  of  the  bankrupt  to  redeem  or  discharge  any  mortgage  or  pledge,  or  de- 
posit or  hen  upon  any  property,  real  or  personal,  or  to  relieve  such  property  from 
any  conditional  contract,  and  to  tender  performance  of  the  conditions  thereof,  the 
trustee,  or  the  bankrupt,  or  any  creditor  who  has  proved  his  debt  may  file  a  petition 
therefor,  and  thereupon  the  court  must  appoint  a  suitable  time  and  place  for  the 
hearing  thereof,  notice  of  which  must  be  given  as  the  court  shall  direct,  so  that  all 
creditors  and  other  persons  interested  may  appear  and  show  cause,  if  any  they 
have,  whj'  an  order  should  not  be  passed  by  the  court  upon  the  petition  authorizing 
such  act  on  the  part  of  the  trustee*). 

F.  Appraisal  of  Property.  —  All  the  real  and  personal  property  belonging  to  the 
estate  of  the  bankrupt  must  be  appraised  by  three  disinterested  appraisers  who  are 
appointed  by  and  report  to  the  court^). 

G.  Sales  of  Property.  —  1.  GENERAL  CONSIDERATIONS.  —  It  is  the  duty 
of  tlie  trustee  to  reduce  the  property  of  the  estate  to  money®).  All  sales  must  be 
by  public  auction  unless  otherwise  ordered  by  the  court;  but  upon  application  to 
the  court,  and  for  good  cause  shown  the  trustee  may  be  authorized  to  sell  any  specified 
portion  of  the  estate  of  the  bankrupt  at  private  sale,  in  which  case  he  is  required 
to  keep  an  accurate  account  of  each  article  sold  and  the  price  received  therefor, 
and  to  at  once  file  such  account  with  the  referee '').  Sales  of  real  or  personal  property 
must,  when  practicable,  be  made  subject  to  the  approval  of  the  court,  and  property 
cannot  be  sold  for  less  than  seventy-five  per  cent  of  its  appraised  value  except 
subject  to  such  approval^).  The  court  or  the  referee  may  authorize,  under  proper 
circumstances,  the  sale  of  incumbered  property  free  and  clear  from  mortgages  or 
other  hens,  and  preserve  such  liens  by  transferring  them  to  the  funds  which  are  the 
proceeds  of  the  sale 9).  The  title  to  property  of  the  bankrupt's  estate  which  has 
been  sold  is  to  be  transferred  to  the  purchaser  by  the  trustee^"). 

2.  NOTICE  TO  CREDITORS.  —  The  statute  provides  that  creditors  shall 
have  at  least  ten  days'  notice  by  mail  to  their  respective  addresses,  of  all  proposed 
sales  of  property  of  the  bankrupt's  estateii),  but  the  general  orders  in  bankruptcy 
established  by  the  Supreme  Court  provide  that  upon  petition  by  the  bankrupt, 
a  creditor,  the  receiver,  or  the  trustee,  setting  forth  that  a  part  or  the  whole  of  the 
bankrupt's  estate  is  perishable,  the  nature  and  location  of  such  perishable  estate, 
and  that  there  will  be  loss  if  the  same  is  not  sold  immediately,  the  court,  if  satisfied 
of  the  facts  stated  and  that  the  sale  is  required  in  the  interest  of  the  estate,  may 
order  the  property  to  be  sold  either  with  or  without  notice  to  the  creditors,  and  the 
proceeds  of  the  sale  to  be  deposited  in  court^^)  As  the  requirement  of  the  statute 
that  notice  of  proposed  sales  of  property  shall  be  given  to  creditors  has  proved 
an  unfortunate  restriction  of  discretion,  the  provision  of  the  general  orders  that 
such  notice  may  be  dispensed  with  in  the  case  of  perishable  property  has  been 
construed  with  extreme  liberality  in  deciding  what  property  is  perishable i^). 

H.  Arbitration  of  Controversies.  —  Any  controversy  arising  in  the  course  of  the 
settlement  of  the  estate  of  a  bankrupt  may  be  submitted  to  arbitration  by  the 
trustee  pursuant  to  the  direction  of  the  court i*).    The  direction  of  the  court  must 

1)  Bankr.  Act  (1898)  §  61.  —  2)  Bankr.  No.  XVIII,    subds.  1,    2.    —   »)    Bankr.    Act 

Act  (1898)  §47,  suhd.  a  (4);   U.S.  Supr.  Ct.  (1898)    §  70,   snbd.  b.    —    ")    5   Cyc.   383.    — 

Gen.  Orders  in  Bankr.  No.  XXIX.  —  3)  U.  S.  i»)  Bankr.  Act  (1898)  §  70,  subd.  c.  —  ")  Bankr. 

Supr.  Ct.  Gen.  Orders  in  Bankr.  Nr.  XXIX.  Act  (1898)  §58,  subd.  a,  (4).  —  i2)  U.  S.  Supr. 

—  *)  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr.  Ct.  Gen.  Orders  in  Bankr.  No.  XVIII,  subd.  3. 
No.  XXVIII.  —  6)  Bankr.  Act  §  70,  subd.  b.  —  13)  Collier   on   Bankr.    (6th  ed.)  §  453.  — 

—  •)   Bankr.    Act   (1898)   §  47,   subd.   a   (2).  i*)  Bankr.  A-'t  (1898)  §26,  subd.  a. 

—  ')  U.  S.  Supr.  Ct.  Gen.   Orders  in  Bankr. 
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first  be  obtained^),  and  when  the  trustee  applies  to  the  court  for  such  direction, 
his  application  must  clearly  and  distinctly  set  forth  the  subject  matter  of  the  contro- 
versy, and  the  reasons  why  he  thinks  it  proper  and  most  for  the  interest  of  the 
estate  that  the  controversy  should  be  settled  by  arbitration^).  When  an  arbitration 
is  agreed  upon,  three  arbitrators  are  chosen  or  appointed  and  a  written  finding  of 
these  arbitrators  or  a  majority  of  them,  as  to  the  issues  presented,  may  be  filed  in 
court,  and  has  the  same  force  and  effect  as  the  verdict  of  a  jury  would  have^), 
and  is  subject  to  be  set  aside  or  adjudged  upon  by  the  court  in  the  same  manner 
as  a  verdict  of  a  jury*).  If  not  set  aside  by  the  judge,  or  on  appeal,  the  finding  of 
the  arbitrators  is  res  adjudicata  as  to  all  parties  to  the  proceeding^). 

I.  Compromise  of  Controversies  or  Compounding  of  Claims.  —  Any  controversy 
arising  in  the  course  of  the  administration  of  the  estate  of  the  bankrupt  may  be 
compromised  by  the  trustee  with  the  approval  of  the  court,  upon  such  terms  as  he 
may  consider  to  be  for  the  best  interests  of  the  estate 8).  This  power  of  compromise 
is  most  often  used  in  connection  with  contests  on  claims  filed  against  the  estate, 
or  the  contested  collection  of  claims  due  to  the  estate,  and  it  carmot,  of  course,  be 
resorted  to  where  the  matter  in  controversy  is  the  right  to  a  discharge").  When  it 
is  deemed  for  the  benefit  of  the  estate  to  compound  and  settle  any  debts  or  other 
claims  due  or  belonging  to  the  estate,  the  trustee,  the  bankrupt,  or  any  creditor 
who  has  proved  his  claim  may  file  a  petition  therefor*),  clearly  and  distinctly  setting 
forth  the  subject  matter  of  the  controversy  and  the  reason  why  it  is  deemed  proper 
and  most  for  the  interest  of  the  estate  that  it  should  be  settled^),  and  thereupon 
the  court  must  appoint  a  suitable  time  and  place  for  the  hearing  thereof,  notice 
of  which  must  be  given  as  the  court  shall  direct,  so  that  creditors  and  other  persons 
interested  may  appear  and  show  cause,  if  any  they  have,  why  an  order  should  not 
be  passed  by  the  court  upon  the  petition  authorizing  such  act  on  the  part  of  the 
trustee  1"). 

J.  Expenses  of  Administration  of  Estate,  etc.  —  Except  where  other  provisions 
are  made  for  their  payment,  the  actual  and  necessary  expenses  incm-red  by  officers 
in  the  administration  of  bankrupt  estates  are  to  be  reported  in  detail  under  oath, 
and  approved  or  disapproved  by  the  comt;  and  if  approved,  they  are  to  be  paid 
or  allowed  out  of  the  estates  in  which  they  were  incurred^).  The  expenses  which  may 
be  allowed  include  such  disbursements  as  for  service  of  process,  for  advertising  and 
giving  notices,  for  perpetuating  testimonj',  for  the  trustee's  bond,  for  the  rent, 
insurance,  and  other  necessary  expenses  attending  the  closing  out  of  a  going  business, 
for  the  fees  of  the  appraisers,  and  for  the  compensation  of  attorneys  employed  by 
the  trustee  or  receiver i^).  It  is  customary  to  allow  compensation  for  the  attorneys 
of  the  petitioning  creditors  in  involuntary  casesi^)^  but  allowances  out  of  the  estate 
should  not  be  made  for  the  attorneys  of  mere  claimants  or  of  creditors  who  object 
to  the  allowance  of  the  claims  of  other  creditors,  or  even  for  the  attorneys  of  the 
petitioning  creditors  for  services  rendered  after  the  appointment  of  the  trustee, 
except  that  where  the  trustee  has  refused  or  neglected  to  recover  assets  or  to  resist 
a  questionable  claim,  and  individual  creditors  do  this  for  the  benefit  of  aU,  their 
attorneys  wiU  be  allowed  compensation  for  so  doing i*).  With  regard  to  the  allowance 
of  compensation  for  the  attorney  of  the  bankrupt  in  voluntary  cases,  the  cases 
are  not  uniform,  but  it  is  asserted  by  liigli  authority  that  the  bankrupt's  attorney 
is  entitled  to  compensation  out  of  the  estate  for  such  services  only  as  are  really  in 
aid  of  the  estate  and  its  administration,  although  performed  for  the  bankrupt, 
which  excludes  services  in  connection  with  the  discharge,  and,  save  in  exceptional 
cases,  everything  done  after  the  appointment  of  the  trustee i^). 

XIV.  PROOF,  ALLOWANCE,  AND  PAYMENT  OF  CLAIMS.  —  A.  Proof  of 
Claims.  —  1.  GENERAL  METHOD  OF  PROOF.  —  Qaims  in  bankruptcy  must 
be  proven  in  the  manner  prescribed  by  the  Bankruptcy  Act,  as  supplemented  by 

1)  Collier  on  Bankr.  (6  th  ed.)  p.  316.  —  Orders  in  Bankr.  No.  XX\T;II.  —  U)  Bankr. 

«)  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr.  No.  Act  (1898)  §62.  — 12)  ColUer  on  Bankr.  (6thed.) 

XXXIII.  —  3)  Bankr.  Act  (1898)  §  26,  subds.  pp.  497,  500,  501,  502.  — 13)  ColUer  on  Bankr. 

b,   c.  —  *)  5  Cyc.  379,  note.  —  ^)  Collier  on  (6th  ed.)  p.  499.     An  allowance   n-ill  not  be 

Bankr.  (6th  ed.)  p.  316.  —  ^)  Bankr.  Act  (1898)  permitted  for  services  rendered  before  proceed- 

§  23.  —  ")  Collier  on  Bankr.  (6th  ed.)  p.  317.  ings  were  begun.   Collier  on  Bankr.    (6th  ed. 

—  8)  U.S.  Supr.  Ct.  Gen.  Orders  in  Bankr.  No.  p.  500.  —  i*)  Collier  on  Bankr.  (6th  ed.)  p.  499. 

XXVin.  —  9)  U.  S.  Supr.  Ct.  Gen.  Orders  in  —  »6)  Collier  on  Bankr.   (6th  ed.)  p.  501. 
Bankr.  No.  XXXIII.  —  lO)  U.  S.  Supr.  Ct.  Gen. 
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the  general  orders  and  forms  promulgated  by  the  Supreme  Court  of  the  United 
States ' ).  Proof  of  a  claim  consists  of  a  statement  in  writing,  under  oatli,  and  signed  by 
the  creditor,  setting  forth  the  claim ;  the  consideration  on  which  it  is  founded ;  whether 
any  payments  have  been  made  thereon,  and  if  so  what ;  whether  any  securities  are 
held  therefor  by  the  creditor,  and  if  so  what;  and  that  the  sum  claimed  is  justly 
owing  from  the  bankrupt  to  the  creditor^).  A  deposition  to  prove  a  claim  against 
the  estate  of  a  bankrupt  should  be  correctly  entitled  in  the  court  and  in  the  cause^). 
When  the  deposition  is  made  by  an  agent,  the  reason  why  the  deposition  is  not 
made  by  the  claimant  in  person  must  be  stated*).   When  the  deposition  is  made  to 


1)  Collier  on  Bankr.  (0  th  ed.)  pp.  431, 
432.  —  Affidavits  used  in  insolvency  or  general 
assignment  proceedings  under  state  laws  are 
not  enough,  although  where  the  facts  and 
amounts  stated  are  those  required  by  the 
statute,  and  tally  with  the  schedule,  such 
statements  will  usually  be  accepted  and  filed, 
provided  there  is  no  objection.  Collier  on 
Banltr.  (6th  ed.)  p.  432.  —  ^)  Bankr.  Act 
(1808)  §  57,  subd.  a.  The  following  forms 
sliould  be  used  in  making  proof  of  claims, 
with  such  changes  as  the  circumstances  render 
necessary,  and  such  only. 

PROOF  OF  tJNSECTJRED  DEBT. 

In  the  District  Court  of  the  United  States  for 

the District  of 


In  the  matter  of 


In  Bankruptcy. 


Bankrupt. 


At in  said  district   of ,   on 

the day  of A.  D.  189 ... ,  came 

,   of ,   in   the   county   of 

in  said  district  of ,  and  made 

oath,  and  says  that the  person 

by  [or  against]  whom  a  petition  for  adjudi- 
cation of  bankruptcy  has  been  filed,  was  at 
and  before  the  filing  of  said  petition,  and  still 
is,  justly  and  truly  indebted  to  said  deponent 
in  the  sum  of dollars;  that  the  con- 
sideration of  said  debt  is  as  follows: 

that  no  part  of  said  debt  has  been  paid  [ex- 
cept   


•1 


that  there  are  no  set-offs  or  counterclaims  to 
the  same  [except    


•1 


and  that  deponent  has  not,  nor  has  any  person 
by  his  order,  or  to  his  knowledge  or  belief,  for 
his  use,  had  or  received  any  manner  of  security 
for  said  debt  whatever. 


Creditor. 
Subscribed   and   sworn   to    before    me   this 
day  of ,  A.  D.  18.... 


[Official  character.] 
V.  S.  Supr.  Ct.  Forms    in    Bankr.   No.  31. 

PROOF  OF  SECURED  DEBT. 

In  the  District  Court  of  the  United  States  for 

the District  of 


At ,   in  said   district  of ,   on 

the day  of ,   A.  D.  19 ... ,   came 

of ,    in   the   county   of , 

in  said  district  of and  made  oath,  and 

says  that ,   the  person   by   [or  against] 

whom  a  petition  for  adjudication  of  bankruptcy 
has  been  filed,  was  at  and  before  the  filing  of 
said    petition,    and    still    is   justly    and    truly, 

indebted  to  said  deponent,  in  the  sum  of 

dollars;  that  the  consideration  of  said  debt  is 

as  follows    i 

thart  no  part  of  said  debt  has  been  paid  [ex- 
cept   

that  there  are  no  set-offs  or  counterclaims  to 

the  same  [except ] ; 

and  that  the  only  securities  held  by  this 
deponent  for  said  debt  are  the  following : 


Creditor. 
Subscribed   and  sworn  to   before   me  this 
day  of A.  D.  19  .  .  .. 


[Official  character.] 
U.  S.    Supr.    Ct.    Forms  in   Bankr.    No.  32. 

3)  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr. 
No.  XXI,  subd.  I.  —  *)  U.  S.  Supr.  Ct.  Gen. 
Orders  in  Bankr.  No.  XXI,  subd.  1.  —  The 
following  forms  should  be  used  with  such 
changes  as  the  circumstances  render  necessary, 
and  such  only. 

PROOF  OF  UNSECURED  DEBT. 

In  the  District  Court  of  the  United  States  for 
the District  of 


In  the  matter  of 

Bankruptcy. 


In    Bankruptcy. 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At in  said  district  of on  the 

day   of    A.  D.  189.  .  .,    came 

,  of    in  the  county  of 

and    State   of    ,    attorney    [or 

authorized   agent]   of    in    the   county 

of    and   State  of    and   made 

oath  and  says  that ,  the  person 

by  [or  against]  whom  a  petition  for  adjudi- 
cation of  bankruptcy  has  been  filed,  was  at 
and  before  the  filing  of  said  petition,  and  still 

is,  justly  and  truly  indebted  to  the  said 

,  in  the  sura  of dollars ;  that  the 

consideration  of  said  debt  is  as  follows: 

that  no  part  of  said  debt  has  been  paid  [ex- 
cept   

..   ]  ; 

and  that  this  deponent  has  not,  nor  has  any 
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prove  a  debt  due  to  a  partnership,  it  must  appear  on  oath  that  the  deponent  is  a 
member  of  the  partnership i).  The  deposition  to  prove  a  debt  due  to  a  corporation 
must  be  made  by  the  treasurer,  or,  if  the  corporation  has  no  treasurer,  by  the  officer 
whose  duties  most  nearly  correspond  to  those  of  treasurer^).  The  statement  of  the 
claim  should  be  itemized,  and  should  set  forth  the  dates  of  the  several  items  where 


person  by  his  order  or  to  this  deponent's 
knowledge  or  beUef,  for  his  use  had  or  received 
any  manner  of  security  for  said  debt  what- 
ever. And  this  deponent  further  says,  that 
this  deposition  cannot  be  made  by  the  claimant 
in  person  because 

and  that  he  is  duly  authorized  by  his  principal 
to  make  tliis  affidaWt,  and  that  it  is  within 
his  knowledge  that  the  aforesaid  debt  was 
incurred  as  and  for  the  consideration  above 
stated,  and  that  such,  debt,  to  the  best  of 
his  knowledge  and  behef,  still  remains  unpaid 
and  unsatisfied. 


1)  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr. 
No.  XXI,  subd.  1.  The  following  form 
should  be  used  with  such  changes  as  the  cir- 
cumstances render  necessary,  and  such  only. 
In  the  District  Court  of  the  United  States  for 
the District  of 


In  the  matter  of 

Bankrupt. 


In  Bankruptcy. 


At 


Subscribed  and  sworn  to   before  me  this 
day  of A.  D.  18 


[Official  character.'] 
U.  S.  Supr.  Ct.  Forms    in    Bankr.  No.  35. 

PROOF  OF  SECURED  DEBT. 

In  the  District  Court  of  the  United  States  for 

the District  of 


In  the  matter  of 

Bankrupt. 


In  Bankruptcy. 


At   ,  in  said  district  of   en 

the day  of ,  A.  D.  19 .  .  . ,  came 

and  State  of   ,  attorney  [or  authorized 

agent]   of    ,   in   the   county   of    , 

and  State  of and  made  oath,  and  says 

that ,  the  person  by  [or  against]  whom 

,  of ,    in  the  county  of    

been  filed  was,  at  and  before  the  fiUng  of  said 
petition,  and  still  is,  justly  and  truly  indebted 

to  the  said in  the  sum  of dollars ; 

that  the  consideration  of  said  debt  is  as  fol- 
lows:     

that  no  part  of  said  debt  has  been  paid  [ex- 
cept   

] ;  that  there  are  no  set-offs  or 

counterclaims  to  the  same  [except 

] ;  and  that  the 

only  securities  held  by  said    for  said 

debt  are  the  following ; 

and  this  deponent  further  says  that  this  depo- 
sition   cannot    be    made    by   the    claimant   in 

person  because   , 

and  that  he  is  duly  authorized  by  his  principal 
to  make  tliis  deposition,  and  that  it  is  within 
his  knowledge  that  the  aforesaid  debt  was 
incurred  as  and  for  the  consideration  above 
stated. 


.  . ,  in  said  district  of   ,  on 

the day  of ,  A.  D.  19.  . .,  came 

of    in  the  county  of    

in  said  district  of ,  and  made  oath  and 

says  that  he  is  one  of  the  firm  of    , 

consisting  of  himself  and    ,   of    

in  the  county  of and  State  of ; 

that  the  said ,  the  person  by  [or  against] 

whom  a  petition  for  adjudication  of  bankruptcy 
has  been  filed,  wa-s  at  and  before  the  fiUng  of 
said  petition,  and  still  is,  justly  and  truly 
indebted  to  this  deponent's  said  firm  in  the 

simi  of dollars;  that  the  consideration 

of  said  debt  is  a  follows:    

that  no  part  of  said  debt 

has  been  paid  [except 

] ;  that  there  are  no  set-offs  or 

counterclaims  to  the  same  [except ]  ; 

and  that  this  deponent  has  not,  nor  has  his 
said  firm,  nor  has  any  person  by  their  order, 
or  to  this  deponent's  knowledge  or  beUef,  for 
their  use,  had  or  received  and  manner  of 
security  for  said  debt  whatever. 


Creditor. 
Subscribed  and  sworn  to  before  me  this 
day  of   ,  A.  D.  19.  .  . 


[Official  character.] 
U.  S.   Supr.  Ct.  Forms  in  Bankr.   No.  34. 

2)  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr. 
No.  XXI,  subd.  1.  The  following  form 
should  be  used,  with  such  changes  as  the 
circumstances  render  necessary,  and  such  only. 
In  the  District  Court  of  the  United  States  for 
the District  of 


In  the  matter  of 

Bankrupt. 


In  Bankruptcy. 


Subscribed  and  sworn  to  before  me  this 
day  of   A.  D.  19... 


[Official  character.] 
U.  S.  Supr.  Ct.  Forms    in    Bankr.  No.  36. 
B 


At   in  said  district  of   on 

the day  of ,  A.  D.  189 .  .  . ,  came 

,   of    ,  in  the   county  of 

and  State  of   and  made  oath 

and   says   that  he   is    of  the    , 

a  corporation  incorporated  by  and  under  the 

laws  of  the  State  of ,  and  carrying  on 

business  at   in  the  county  of   

and   State   of    ,    and   that   he   is   duly 

authorized  to  make  this  proof,  and  says  that 

18 
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this  is  possible  1).  A  deposition  to  prove  a  debt  existing  in  open  account  must  state 
when  the  debt  became  or  will  become  due;  and  if  it  consists  of  items  maturing  at 
different  dates,  the  average  date  must  be  stated,  in  default  of  which  it  is  not  ne- 
cessary to  compute  interest  upon  the  debt^).  All  such  depositions  must  contain 
an  averment  that  no  note  has  been  received  for  such  account,  nor  any  judgment 
rendered  thereon^).  A  claim  so  proven  should  be  received  and  filed  by  the  referee, 
and  amounts  to  a  prima  facie  case;  thus  proving  the  debt  for  all  purposes  in  the 
bankruptcy  proceedings,  unless  objected  to  or  continued  for  consideration*). 

2.  TIME  FOR  PROVING  CLAIMS.  —  Claims  against  a  bankrupt  estate  cannot 
be  proved  after  the  expiration  of  one  year  from  the  adjudication  of  bankruptcy^), 
except  where  a  claim  is  liquidated  by  Utigation,  and  final  judgment  therein  is  rendered 
within  thirty  days  before  or  after  the  expiration  of  the  j'car,  in  wliicli  case  the  claim 
may  be  proved  within  sixty  days  after  the  rendition  of  such  judgment^). 

3.  PROOF  OF  CLAIM  FOUNDED  ON  WRITTEN  INSTRUMENT.  —  Where 
a  claim  is  founded  upon  an  instrument  in  writing,  such  instrument  must  be  filed 
with  the  proof  of  the  claim'),  unless  it  is  lost  or  destroyed,  in  which  case  a  statement 
under  oath  of  such  fact  and  of  the  circumstances  of  the  loss  or  destruction  must 
be  filed  with  the  claim**). 

the    said    ,    the    person    by    [or 

against]  whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and  before 
the  filing  of  the  said  petition,  and  still  is 
justly  and  truly  indebted  to  said  corporation 
in  the  sum  of  dollars;  that  the  con- 
sideration of  said  debt  is  as  follows :    


request  the  referee  to  return  the  original. 
Collier  on  Bankr.  (6th  ed.)  p  345.  —  8)  Bankr. 
Act  (1898)  §  57,  subd.  b.  The  following 
form  should  be  used  for  an  affidavit  of  a  lost 
bill  or  note,  with  such  changes  as  the  circum- 
stances render  necessary,  and  such  only. 

In  the  District  Court  of  the  United  States  for 
the District  of 


that  no  part  of  said  debt  has  been  paid  [ex- 
cept   

] ;  that  there  are  no  set-offs  or 

counterclaims  to  the  same  [except 

] ;  and  that  said  cor- 
poration has  not,  nor  has  any  person  by  its 
order,  or  to  the  knowledge  or  belief  of  said 
deponent,  for  its  use,  had  or  received  any 
manner  of  security  for  said   debt  whatever. 


In  the  matter  of 

Bankrupt. 


■    In  Bankruptcy. 


o/  said  Corporation. 

Subscribed  and  sworn  to  before  me    this 
day  of A.  D.  18 


[Official  character.^ 
U.  S.  Supr.  Ct.  Forma  in  Bankr.  No.  33. 
1)  Collier  on  Bankr.  (6th  ed.)  p.  432.  — 
«)  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr.  No. 
XXI,  subd.  d.  —  3)  U.  S.  Supr.  Ct.  Gen.  Orders 
in  Bankr.  No.  XXI,  subd.  1.  —  *)  Collier  on 
Bankr.  (6th  ed.)  p.  432.  —  ^)  Bankr.  Act 
(1898)  §  57,  subd.  n.  The  rights  of  infants 
and  insane  persons  without  guardians,  without 
notice  of  the  proceedings,  may  continue  for 
six  months  longer.  Bankr.  Act  (1898)  §  57, 
Bubd.  n.  The  fact  that  the  creditor  did  not 
receive  the  required  notice,  and  had  no  know- 
ledge of  the  bankruptcy  within  the  period  of 
one  year  does  not  authorize  proof  of  his  claim 
after  the  expiration  of  such  period.  Collier  on 
Bankr.  (6th  ed.)  p.  449.  —  «)  Bankr.  Act  (1898) 
§57,  subd.  n.  —  ')  Bankr.  Act  (1898)  §57, 
subd.  b.  After  the  claim  is  allowed  or 
disallowed,  such  instrument  may  be  with- 
dravvn  by  permission  of  the  court,  upon  leaving 
a  copy  thereof  on  file  with  the  claim.  Bankr. 
Act  (1898)  §  57,  subd.  b.  The  usual  prac- 
tice is  to  attach  both  the  original  not«  and 
a  copy  thereof  to  the  proof  of  the  debt,  and 


On  this day  of ,  A.  D.  18  .  .  . 

at came of in 

the  county    of    ,   and    State  of    

and  makes  oath  and  says  that  the  bill  of 
exchange  [or  note],  the  particulars  whereof 
are  underwritten,  has  been  lost  under  th& 
following  circumstances,  to  wit 


and  that  he,  this  deponent,  has  not  been  able 
to  find  the  same;  and  this  deponent  further 

says  that  he  has  not,  nor  has  the  said 

or  any  person  or  persons  to  their  use, 

to  this  deponent's  knowledge  or  belief,  nego- 
tiated the  said  bill  [or  note],  nor  in  any  manner 
parted  with  or  assigned  the  legal  or  beneficial 
interest  therein,  or  any  part  thereof;  and  that 
he,  this  deponent,  is  the  person  now  legally 
and  beneficially  interested  in  the  same. 

Bill  or  note  above  referred  to. 


Date.   !  Drawer  or  maker.  !       Acceptor. 


Sam. 


Subscribed    and  sworn  to  before  me  this 
day  of A.  D.  18... 


[Official  character.] 
U.  S.  Supr.  Ct.  Forms    in    Bankr.  No.  37. 
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4.  PROOF  OF  ASSIGNED  CLAIil.  —  A  claim  which  has  been  assigned  before 
proof  must  be  supported  by  a  deposition  of  the  owner  of  the  claim  at  the  time  of 
the  commencement  of  the  proceedings,  setting  forth  the  true  consideration  of  the 
debt,  and  that  it  is  entirely  unsecured,  or,  if  it  is  secured,  the  secmity  therefor, 
as  is  required  in  proving  secured  claims i).  Upon  the  fihng  of  satisfactory  proof  of 
the  assignment  of  a  claim  proved  and  entered  on  the  referee's  docket,  the  referee 
must  immediately  give  notice  by  maU  to  the  original  claimant  of  the  fihng  of  such 
proof  of  assignment^).  If  no  objection  is  entered  within  ten  days,  or  within  such 
further  time  as  may  be  allowed  by  the  referee,  he  must  make  an  order  subrogating 
the  assignee  to  the  rights  of  the  original  claimant;  while  if  objection  is  made,  he 
must  proceed  to  hear  and  determine  the  matter^). 

5.  ATTACHIXG  STATEMENTS  AND  TRANSCRIPTS.  —  The  practice  of 
attaching  statements  of  accounts  to  claims  is  general  and  should  be  foUowed*). 
So  also,  when  the  claim  rests  on  a  judgment,  a  transcript  of  the  judgment  should 
be  annexed  to  the  proof  as  an  exliibit;  but  the  proof  itself  should  show  the  consi- 
deration of  the  debt  so  resting  in  judgment 5). 

6.  AMENDMENT  OF  PROOF  OF  CLABI.  —  The  referee  will  usually  aUow 
such  amendments  to  proofs  of  debts  as  justice  requires,  and  claims  which  are  ob- 
jected to  are  often  expunged  or  allowed  to  be  withdrawn  with  leave  to  amend  and 
refile^).  But  if  the  omission  or  defect  was  fraudulently  effected,  and  has  operated 
to  the  advantage  of  the  creditor  so  that  the  estate  of  the  bankrupt  would  be  in- 
jured by  the  amendment  it  should  not  be  allowed"),  and  an  amendment  amount- 
ing to  the  presentment  of  a  new  claim  will  not  be  allowed  after  a  year  has 
elapsed*). 

7.  FILING  CLAIMS.  —  After  being  proved,  claims  may  be  filed  for  the  pur- 
pose of  allowance,  in  the  court  in  which  the  proceedings  are  pending,  or  before  the 
referee,  if  the  case  has  been  referred^).  Proofs  of  debt  received  by  a  trustee  must 
be  dehvered  to  the  referee  to  whom  the  cause  has  been  referred i"). 

8.  SUBROGATION  TO  RIGHTS  OF  CREDITOR.  —  Where  a  creditor  faUs 
to  prove  a  claim  against  the  bankrupt  estate  which  is  secured  by  the  individual 
undertaking  of  another  person,  such  person  may  prove  the  claim  in  the  creditor's 
name;  and  if  he  discharges  his  undertaking  in  whole  or  in  part,  he  is  to  that  extent 
subrogated  to  the  rights  of  the  creditorii). 

B.  Allowance  of  Claims.  —  1.  ALLOWANCE  AS  OF  COURSE.  —  Qaims 
which  have  been  duly  proved  are  to  be  allowed  upon  their  receipt  by  or  presentation 
to  the  court,  unless  some  parties  in  interest  object  to  their  allowance,  or  the  court, 
upon  its  own  motion,  continues  their  consideration  for  some  cause  ^2). 

2.  HEARING  ON  OBJECTIONS.  —  Objections  to  claims  must  be  heard  as 
soon  as  the  convenience  of  the  court  and  the  best  interests  of  the  estate  and  the 
claimants  will  permit i'). 

3.  RECONSIDERATION  OF  CLAEVIS.  —  At  any  time  before  the  estate  is 
closed,  a  claim  which  has  been  allowed  may  be  reconsidered  for  cause,  and  reallowed 
or  rejected  in  whole  or  in  part,  according  to  the  equities  of  the  case ;  but  this  cannot 
be  done  after  the  estate  has  been  closedi-').  The  re-examination  of  a  claim  may  be 
had  upon  the  appUcation  of  the  trustee  or  of  any  creditor  by  petition  to  the  referee 
to  whom  the  cause  is  referred  for  an  order  for  such  re-examination  and  thereupon 
the  referee  must  make  an  order  fixing  the  time  for  hearing  the  petition,  of  which 
due  notice  must  be  given  to  the  creditor  by  maU.  At  the  time  appointed  the  referee 
must  take  the  examination  of  the  creditor  and  of  any  witnesses  who  may  be  called 
by  either  party,  and  if  it  appears  from  such  examination  that  the  claim  ought  to 
be  expunged  or  diminished,  the  referee  may  order  accordingly i»).  If,  upon  a  recon- 
sideration, a  claim  upon  which  a  dividend  has  been  paid  is  rejected  in  whole  or  in 
part,  the  trustee  can  recover  from  the  amount  of  the  dividend  so  paid,  if  the  claim 

1)  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr.  p.  435.  —  »)  Bankr.  Act  (1898)  §  57,  subd.  b. 

No.  XXI,  subd.  3.  —  2)  U.  S.  Supr.  Ct.  Gen.  —  i")  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr. 

Orders  in  Bankr.  No.  XXI,  subd.  3.  —  3)  U.  S.  No.  XXI,  subd.  I.  —  ")   Bankr.  Act   (1898) 

Supr.   Ct.    Gen.    Orders  in   Bankr.   No.  XXI,  §57,  subd.  i.  —  12)  Bankr.  Act  (1898)   §57, 

subd.  3.  — *)  Collier  on  Bankr.  (6th  ed.)  p.  435.  subd.  d.  —  ")  Bankr.  Act  (1898)  §  57.  subd.  f. 

—  5)   Collier  on   Bankr.    (6th  ed.)   p.  435.   —  —    ")  Bankr.    Act    (1898)    §57,    subd.  k.    — 

')  CoUier  on  Bankr.  (6th  ed.)  p.  435.  —  ')  5  Cyc.  1')  5  Cyc.  333,  334;  U.  S.  Supr.  Ct.  Gen.  Orders 

332,  333.   —  8)   Collier  on   Bankr.    (6th  ed.)  in  Barikr.  No.  XXI,  subd.  f. 
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is  rejected  in  whole,  or  a  proportional  part  of  such  dividend  if  the  claim  is  rejected 
in  part  onlyi),  and  it  is  his  duty  to  do  so^). 

C.  Debts  which  may  be  Proved  or  Allowed.  —  1.  GENERAL  CONSIDERA- 
TIONS. —  Every  debt  which  may  be  recovered  either  at  law  or  in  equity  may, 
generally  speaking,  bo  proved  in  bankruptcy 3),  but  the  term  "provable  debt"  is 
not  limited  in  its  meaning  to  a  debt  against  the  allowance  of  which  no  defense  can 
be  successfully  interposed,  and  therefore  it  does  not  follow  from  the  fact  that  a  par- 
ticular debt  can  be  proved  against  the  estate  that  it  sliould  be  allowed'*). 

2.  DEBTS  FOUNDED  ON  CONTRACT.  —  Any  debt  founded  upon  a  contract 
whether  express  or  impUed,  may  be  proved  and  allowed  against  the  estate  of  a 
bankrupt^),  and  so  damages  arising  from  a  breach  of  a  contract  prior  to  the  adjudi- 
cation of  bankruptcy  constitute  a  provable  claim.  But  contracts  which  are  void 
because  of  an  illegal  consideration,  or  because  they  are  against  pubhc  policy  cannot 
be  the  basis  of  provable  debts'").  Tliere  is  no  provable  debt  on  account  of  a  covenant 
contained  in  a  continuing  contract  until  such  covenant  has  been  broken''). 

3.  LIABILITIES  EVIDENCED  BY  WRITTEN  INSTRUMENTS.  —  A  debt 
of  the  bankrupt  evidenced  by  an  instrument  in  writing,  and  absolutely  owing  at  the 
time  of  the  filing  of  the  petition  against  him,  may  be  proved  and  allowed,  whether 
then  payable  or  not,  with  any  interest  thereon  which  would  have  been  recoverable 
at  the  date  of  the  filing  of  the  petition,  or  with  a  rebate  of  interest  in  case  it  was 
not  then  due  and  did  not  bear  interesf*). 

4.  DEBTS  FOUNDED  ON  OPEN  ACCOUNTS.  —  A  debt  founded  upon  an 
open  account  may  be  proved  and  allowed  against  the  estate  of  the  bankrupt^). 

5.  JUDGMENTS.  —  A  debt  of  the  bankrupt  which  is  evidenced  Ijy  a  judgment 
against  liim  may  be  proved  and  allowcdi")^  and  a  claim  founded  upon  a  provable 
debt  reduced  to  judgment  after  the  filing  of  the  petition  and  before  the  consideration 
of  the  bankrupt's  application  for  a  discliarge,  may  be  proved  and  allowed,  less  costs 
incurred  and  interest  accrued  after  the  filing  of  the  petition  and  up  to  the  time 
of  the  entry  of  the  judgment 'i). 

6.  CONTINGENT  CLAIMS.  —  The  claims  of  persons  contingently  liable  for 
the  bankrupt  may  be  proved  in  the  name  of  the  creditor,  when  known  to  the  person 
contingently  Uable.  When  the  name  of  the  creditor  is  unknown,  such  claims  may 
be  proved  in  the  name  of  the  person  contingently  liable.  But  no  dividend  is  to  be 
paid  on  such  a  claim  except  upon  satisfactory  proof  being  furnished  that  such 
payment  will  cUminish  pro  tanto  the  original  dcbt'^).  Where  a  claim  is  founded  upon 
a  contingency  which  may  never  arise  and  there  is  no  means  of  ascertaining  the 
amount  of  the  claim  at  the  time  of  the  fUing  of  the  petition  it  is  not  provable  i^). 
But  if  a  Habihty  under  a  contingent  contractual  obligation  matures  by  the  happening 
of  the  contingent  event  upon  wliich  it  depends  after  the  fiUng  of  the  petition  and  in 
time  to  admit  of  proof,  it  becomes  a  provable  debt^*). 

7.  UT^LIQUIDATED  CLAIMS.  —  Unliquidated  claims  against  the  bankrupt 
may,  pursuant  to  appUcation  to  the  court,  be  liquidated  in  such  manner  as  the 
court  may  direct,  and  may  thereafter  be  proved  and  allowed  against  the  estate  i^). 
The  liquidation  is  usually  accomphshed  by  a  suit  in  the  proper  State  court,  but  it 
can  be  in  the  court  of  bankruptcy  where  all  of  the  facts  are  admitted.  The  proof 
of  the  claim,  though  unhquidated,  may  be  filed,  and  thereupon  the  claim  is  before 
the  court  to  be  dealt  with  as  the  interests  of  the  parties  may  require,  and  if  it  seems 
best  the  referee  may  withhold  action  on  the  claim  or  postpone  the  dividend  thereon 
untU  the  status  of  the  claim  is  fuUy  determined  i"). 

8.  CORPORATE  BONDS.  —  Corporate  bonds  issued  under  proper  statutory 
authority  to  secure  the  payment  of  money  borrowed  for  the  transaction  of  the 
business  of  the  corporation  are  vaUd  claims^''). 

9.  COSTS.  —  An  amount  due  as  costs  taxable  against  an  involuntary  bankrupt 
who  was  at  the  time  of  the  filing  of  the  petition  against  him  the  plaintiff  in  a  cause 

i)Bankr.  Act  (1898)§.57,  subd.  I.  — 2)Col-  subd.  a.  (1).    —   ")  Bankr.  Act   (1903)   §63, 

lier  on  Bankr.   (6th  ed.)  p.  447.   —  ^)  5  Cvc  subd.  a,  (5).  —  ^-)  V.  S    Supr.  Ct.  Gen.  Orders 

323.   —  ■*)  Collier  on  Bankr.   (6th  ed.)  p.  506.  in  Bankr.  No.  XXI,  subd.  4.  —  '3)  5  Cye.  324, 

—  S)  Bankr.  Act  (1898)  §63,  .subd.  a.   (4).  —  note.  —  ")  ColUer  on  Bankr.  (6th ed.)  pp.514, 

«)  5  Cyc.  325.  —  7)5  Cyc.  326.  —  «)  Bankr.  Act  515.  —  ii^)  Banlo-.  Act  (1903)  §  6.3,  subd.  b.  — 

(1898)  §  63,  subd.  a,  (1).  —  »)  Bankr.  Act  (1898)  i»)  Collier  on  Bankr.  (6th  ed.)  p.  518.  —  i')  Col- 

§  63,  subd.  a,  (4).  —  i»)  Bankr.  Act  (1898)  §  63.  lier  on  Bankr.  (6th  ed.)  pp.  513,  514. 
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of  action  which  -would  pass  to  the  trustee  and  which  the  trustee  declines  to  pro- 
secute after  notice,  or  founded  upon  or  a  debt  founded  upon  a  claim  for  taxable 
costs  incurred  in  good  faith  by  a  creditor  before  the  filing  of  the  petition  in  an  action 
to  recover  a  provable  debt,  may  be  proved  and  allowed  against  the  estate  of  the 
bankrupt  1). 

10.  RENT.  —  A  claim  for  rent  due  at  the  time  of  the  fihng  of  the  petition  in 
bankruptcy  is  provable;  but  where,  at  the  time  of  the  adjudication,  the  bankrupt 
is  the  lessee  of  certain  property  for  a  term  of  years,  at  a  rent  payable  in  monthly 
instalments,  the  landlord  cannot  prove  a  claim  against  the  bankrupt  for  rent  which 
would  accrue  subsequent  to  the  date  of  the  adjudication^). 

11.  CLAIMS  FOUNDED  IN  TORT.  —  Whether  Uabilities  ex  deUcto  may  be 
liquidated  and  thus  become  provable  is  not  settled,  although  a  leading  text  writer 
advocates  the  theory  that  they  may.  Certainly  judgments  founded  in  tort  are 
provable  3). 

12.  CLAIMS  BARRED  BY  STATUTE  OF  LIMITATIONS.  —  A  claim  which 
is  barred  by  the  statute  of  limitations  of  the  State  in  which  an  action  thereon  could 
have  been  brought  is  not  provable  against  the  estate  of  the  bankrupt*). 

13.  CLAIMS  OF  ONE  BANKRUPT  ESTATE  AGAINST  ANOTHER.  —  A 
claim  of  an  estate  being  administered  in  bankruptcy  against  another  estate  being 
so  administered,  may  be  proved  by  the  trustee  and  allowed  by  the  court,  in  the  same 
manner  and  upon  like  terms  as  the  claims  of  other  creditors  are  allowed"). 

14.  DEBTS  OWING  TO  UNITED  STATES,  STATES,  COUNTIES,  ETC.  — 
A  debt  owing  to  the  United  States,  a  State,  a  county,  a  district,  or  a  municipahty 
as  a  penalty  or  forfeiture  is  not  to  be  allowed,  except  for  the  amount  of  the  pecuniary 
loss  which  was  sustained  by  reason  of  the  act,  transaction,  or  proceeding  out  of 
which  the  penalty  of  forfeiture  arose,  with  interest,  and  the  reasonable  and  actual 
costs  occasioned  thereby^). 

15.  ALIMONY.  —  A  claim  for  alimony,  whether  due  at  the  time  of  bankruptcy 
or  accrued  or  to  accure  thereafter,  is  not  a  provable  debt  against  the  estate  of  the 
bankrupt'). 

16.  DEBTS  BINDING  MORE  THAN  ONE  PERSON.  —  ^liere  an  obhgation 
is  that  of  a  maker  and  indorser  the  holder  has  a  provable  debt  against  both,  and  the 
same  is  true  where  several  debtors  are  jointly  liable;  the  test  in  such  cases  being 
whether  the  claimant  could  have  maintained  an  action  against  the  bankrupt®). 

17.  CLAIMS  OF  SECURED  OR  PREFERRED  CREDITORS.  —  Secured^) 
or  preferred  claims  may  be  allowed  in  order  to  enable  the  creditors  holding  such 
claims  to  participate  in  the  proceedings  at  creditors'  meetings  held  prior  to  the 
determination  of  the  value  of  their  securities  or  priorities;  but  such  claims  are  to 
be  allowed  for  such  sums  only  as  seem  to  the  court  to  be  owing  over  and  above  the 
value  of  the  security  or  priority^").  A  secured  creditor  may  surrender  his  security 
or  not  as  he  chooses.  If  he  does  so,  the  security  inures  to  the  benefit  of  all  the  cre- 
ditors, and  his  claim,  if  otherwise  unobjectionable,  is  allowed  to  the  full  amount. 
If  he  elects  to  retain  his  securitj'  he  may  prove  for  the  amount  of  his  claim  after 
deducting  the  amount  of  the  security ii).  If  the  creditor,  in  proving  his  debt,  fails 
to  mention  his  security,  he  will,  as  a  general  rule,  be  deemed  to  have  elected  to 
prove  his  claim  as  unsecured  and  to  waive  liis  security ^2),  unless  he  was  ignorant 
of  his  legal  rights  and  acted  without  any  fraudulent  intent i^).  If  a  bankrupt  has 
given  a  preference,  and  the  person  receiving  it,  or  to  be  benefited  thereby,  or  his 

1)  Bankr.  Act  (1898)  §  63,  subd.  a,  (2),  (3).  Act  (1898)  §  57,  subd.  e.  —  The  value  of  the 

—  ^)  5  Cyc.  328.  —  ^)  Collier  on  Bankr.  (6th  securities  held  by  secured  creditors  is  to  be 
ed.)  p.  506.  —  *)  5  Cyc.  323.  —  ^)  Bankr.  Act  determined  by  converting  the  same  into  money 
(1898)  §  57,  subd.  m.  —  ^)  Bankr.  Act  (1898)  according  to  the  terms  of  the  agreement  pur- 
§  57,  subd.  j.  —  ')  Collier  on  Bankr.  (6th  ed.)  suant  to  which  such  securities  were  delivered 
p.  520.  —  *)  Collier  on  Bankr.  (6th  ed.)  p.  508.  to  such  creditors,  or  by  agreement,  arbitration, 

—  ')  The  term  "secured  creditor"  as  used  in  compromise,  or  litigation  between  the  creditors 
the  bankruptcy  law,  includes  a  creditor  who  and  the  trustee,  as  the  court  may  direct,  and 
has  security  for  his  debt  upon  the  property  the  amount  of  such  value  is  to  be  credited  on 
of  the  bankrupt  of  a  nature  to  be  assignable  the  claims,  and  a  dividend  paid  only  on  tlie 
under  the  bankruptcy  law,  or  who  owns  such  impaid  balance.  Bankr.  Act  (1898)  §  57, 
a  debt  for  which  some  indorser,  surety,  or  subd.  h.  —  H)  Collier  on  Bankr.  (6th  ed.) 
other  person  secondarily  liable  for  the  bankrupt  p.  437.  —  ^-)  5  Cyc.  332:  Collier  on  Bankr. 
has  such  security  upon  the  bankrupt's  estate.  (6th ed.)  p.  439. — i*)CoUier  on  Bankr.  (6th  ed.) 
Bankr.  Act  (1898)  §  1,  subd.  23.  —  i")  Bankr.  p.  439. 
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agent  acting  in  the  matter,  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  the  claim  of  such  creditor  cannot  be  allowed  unless 
he  siurenders  such  preference  i).  With  reference  to  the  surrender  of  such  preferences, 
it  is  laid  down  as  the  rule  that  a  creditor  who  has  received  a  voidable  preference 
and  retained  the  same  until  deprived  thereof  by  a  judgment  of  the  court,  may 
surrender  the  preference  and  thereafter  prove  his  claim  against  the  estate;  the 
reason  given  being  that  a  creditor  should  not  be  punished  for  submitting  to  the  court 
the  question  as  to  whether  or  not  the  alleged  preference  is  voidable  2). 

18.  CLAIMS  OF  CREDITORS  WHO  HAVE  RECEIVED  ILLEGAL  CON- 
VEYANCES, TRANSFERS,  ETC.  —  If  a  bankrupt  has  made  a  conveyance,  transfer, 
assignment,  or  incumbrance  of  his  property,  or  any  part  thereof,  witliin  four  months 
prior  to  the  filing  of  the  petition  in  barikruptcy,  with  the  intent  and  purpose  to 
hinder,  delay,  or  defraud  liis  creditors  or  any  of  them,  the  claim  of  the  creditor  to 
whom  such  conveyance,  transfer,  assignment,  or  incumbrance  was  given  cannot 
be  allowed  unless  he  surrenders  the  same 3). 

19.  TIME  OF  INCEPTION  OF  CLAIM.  —  The  provability  of  a  claim  depends 
upon  its  status  at  the  time  when  the  petition  for  the  adjudication  of  bankruptcy 
is  filed*),  and  therefore  only  such  debts  as  were  in  existence  at  that  time  may  be 
proved^).  But  all  that  is  necessary  is  that  there  should  be  a  fixed  Uabihty  absolutely 
owing  at  the  time  when  the  petition  is  filed,  and  it  is  not  necessary  that  the  time  of 
payment  should  have  then  arrived*). 

20.  PROVABILITY  OF  CLAIM  AS  AFFECTED  BY  PERSON  PROVING.  — 
The  assignee  of  a  creditor  has  a  provable  debt  if  his  assignor  had,  even  though  the 
assignment  may  have  been  made  after  the  bankruptcy.  But  wliere  the  creditor  is 
a  debtor  of  the  bankrupt  in  a  sum  larger  than  the  amount  claimed  such  claim  is 
not  provable.  An  executor  may  prove  a  debt  against  the  bankrupt  although  the 
will  contains  a  provision  for  a  deduction  of  any  debt  due  the  testator  from  the 
bankrupt.    An  aUen  creditor  may  prove  his  claim"). 

D.  Set-Offs  and  Counterclaims.  —  In  all  cases  of  mutual  debts  or  mutual  credits 
between  the  estate  of  a  bankrupt  and  a  creditor,  the  account  must  b<-  stated  and 
one  debt  set  off  against  the  other,  and  only  the  balance  in  favor  of  the  creditor, 
if  any,  is  to  be  allowed  or  paid**);  but  in  ascertaining  the  balance  no  account  can 
be  taken  of  claims  wliich  are  not  provable  against  the  estate,  or  were  purchased 
by  or  transferred  to  the  holder  after  the  filing  of  the  petition,  or  witliin  four 
months  prior  to  such  fihng,  with  a  view  to  such  use,  and  with  knowledge  that  the 
bankrupt  was  insolvent  or  had  committed  an  act  of  bankruptcy*).  With  respect 
to  the  right  to  set  off  debts,  it  makes  no  difference  whether  they  are  payable  in 
praesenti  or  in  future,  and  urJiquidatcd  claims  may  be  set  off  against  hquidated, 
and  even,  it  is  thought,  habihties  founded  in  tort  against  those  based  purely  on 
contract.  It  is  not  necessary  that  the  debts  or  credits  should  be  of  the  same  character 
or  that  they  should  have  arisen  out  of  the  same  transaction.  But  it  is  essential 
that  the  debts  should  be  in  the  same  right,  and  so  there  can  be  no  set-off  between 
a  debt  due  to  one  as  executor  and  a  debt  due  from  him  individually,  or  between 
a  debt  due  from  a  corporation  and  a  habihty  for  an  unpaid  subscription  to  its  capital 
stock.  But  the  trustee  in  bankruptcy  may  set  off  claims  which  have  vested  in  him 
though  they  never  vested  in  the  bankrupt,  and  a  surety  who  by  paying  his  principal's 
debt,  has  become  subrogated  to  the  latter's  rights,  may  avail  Mmself  of  a  set-off 
in  favor  of  the  latteri"). 

E.  Debts  having  Priority.  —  Before  any  dividends  are  paid  to  creditors,  it  is 
the  duty  of  the  trustee  to  pay  all  taxes  legally  due  and  owing  by  the  bankrupt 
to  the  United  States,  or  a  State,  county,  district,  or  municipaUty  ^i),  and  also  any  other 


I)   Bankr.  Act  (1898)    §57,   eubd.  g.    —  »)  Bankr.  Act  (1898)  §  68,  subd.  b.  —  i»)  CoIUer 

«)  Collier  on  Bankr.    (6th  ed.)   p.  444,   where  on    Bankr.    (6th   ed.)    pp.  575,    576,    577.    — 

it   is   said   that    upon   determining   that    the  ")  Bankr.  Act  (1898)   §  64,   subd.   a.     Upon 

preference  is  voidable,   the   court  should   fix  filing  receipts  of  the  proper  pubhc  officers  for 

a  reasonable  tune   within   which   the   creditor  such  payments,  the  trustee  is  to  be  credited 

may  surrender  it  and  have  his  claim  allowed.  with    the    amount   therepf,    and   in    case    any 

—  '■')  Bankr.  Act  (1898)  §  57,  subd.  g. —  ■!)  Col-  question  arises  as  to  the  amount  or  legality 

lier  on  Bankr.  (6th  ed.)  p.  507.   —  ^)  5  Cyc.  of  any  such  tax,  the  same  is  to  be  heard  and 

323.    —   6)  Collier  on  Bankr.  (6th  ed.)    510,  determined  by  the  court.    Bankr.  Act  (1898) 

511.  — ')  Collier  on  Bankr.  (6th  ed.)  pp.  508,  §64,    subd.   a.       One     who     purchases     land 

509.  —  «)  Bankr.  Act  (1898)  §  68,  subd.  a.  —  on  which  taxes  are  unpaid,  and  subsequently 
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debts  due  to  the  United  States^).  There  are  five  classes  of  debts  which  have  priority, 
and  are  to  be  paid  in  full  out  of  the  estate  of  the  bankrupt  in  the  order  of  such 
priority.  These  are:  1.  The  actual  and  necessary  cost  of  preserving  the  estate 
of  the  bankrupt  after  the  filing  of  the  petition 2);  2.  The  filing  fees  paid  by  creditors 
in  involuntary  cases,  and  where  property  of  the  bankrupt,  transferred  or  concealed 
by  him  either  before  or  after  the  filing  of  the  petition  has  been  recovered  for  the 
benefit  of  the  estate  by  the  efforts  and  at  the  expense  or  one  of  more  of  the  cre- 
ditors, the  reasonable  expenses  of  such  recovery^);  3.  The  cost  of  the  administration 
of  the  estate'*);  4.  Wages  due  to  workmen,  clerks,  travehng  or  city  salesmen,  or  ser- 
vants, which  have  been  earned  within  three  months  prior  to  the  date  of  the  com- 
mencement of  the  bankruptcy  proceedings,  not  to  exceed  three  hundred  dollars 
to  each  claimant 5);  and  5.  Debts  owing  to  any  person  who  by  the  laws  of  the  State 
or  of  the  United  States  is  entitled  to  priority 6).  It  may  well  happen  that  a  debt 
which  falls  within  the  fifth  class  by  reason  of  a  State  statute  may  also  fall  within 
one  of  the  other  classes  having  priority  under  the  bankruptcy  law,  and  as  to  this 
itj"-haa  been  laid  down  that  "when  both  a  State  law  and  the  Bankruptcy  Act  give 
priority  to  the  same  class  of  debts,  the  Bankruptcy  Act  not  only  controls  the  State 
law  in  case  of  absolute  conflict  between  the  two,  but,  by  its  express  regulation 
of  these  priorities,  excludes  the  State  law  altogether"^).  In  order  to  obtain  priority 
in  the  payment  of  a  debt,  such  priority  should  be  specifically  claimed,  which  is 
usually  done  by  inserting  in  the  proof  of  the  debt  a  statement  that  it  is  entitled  to 
priority  and  giving  the  grounds  of  the  claim.  If  priority  is  not  claimed,  it  will  be 
deemed  waived,  although  an  amendment  setting  up  the  claim  to  priority  wUl  usually 
be  allowed,  and  the  priority  is  not  lost  even  if  it  is  not  claimed  until  after  the  first 
dividend*).  Each  class  of  claims  entitled  to  priority  is  to  be  paid  in  full,  in  the 
order  stated  above,  so  far  as  the  estate  is  sufficient  to  pay  them  and  if  all  cannot 
be  paid  in  full  the  classes  abate  in  the  inverse  order  of  their  priority^).  It  must  be 
borne  in  mind  that  hens  are  not  priorities,  but  must  stand  or  fall  as  Uensi*^).  So 
also,  if  property  held  by  the  bankrupt  in  trust  passes  to  the  trustee  in  bankruptcy, 
it  wiU  be  subject  to  the  interests  of  the  beneficiaries  of  the  trust,  but  they  are  not 
entitled  to  priority  of  payment  unless  they  can  trace  the  trust  property  in  its  original 
or  some  substituted  form,  in  the  estate  which  comes  to  the  hands  of  the  trustee  n). 
F.  Declaration  and  Payment  of  Dividends.  —  The  term  dividend,  as  used  in  the 
Bankruptcy  Act,  means  a  division  among  the  creditors  of  a  bankrupt  of  the  fund 
arising  from  the  assets  of  the  estate  of  the  bankrupt i^).  The  statute  provides  that 
dividends  of  an  equal  per  centum  shall  be  declared  and  paid  on  ail  claims  which 
are  allowed,  except  such  as  have  priority,  and  are  hence  entitled  to  be  paid  in  fuU, 
or  are  secured,  and  hence  share  in  the  general  distribution  only  to  the  extent,  if  any, 
to  which  they  exceed  the  value  of  the  security  i^),  and  no  creditor  is  entitled  to  collect 
from  the  estate  of  a  bankrupt  any  amount  greater  than  accrues  to  him  pursuant 
to  the  provisions  of  the  Bankruptcy  Acti*).  Dividends  are  declared  by  the  referee, 
whose  duty  it  is  to  prepare,  and  deUver  to  the  trustee  or  trustees,  dividend  sheets 
showing  the  dividends  declared  and  to  whom  they  are  payable i^).  If  the  money 
of  the  estate  of  the  bankrupt,  in  excess  of  the  amount  necessary  to  pay  claims  which 
are  entitled  to  priority  of  payment,   equals  or  exceeds  five  per  cent,  of  the  claims 

pays    a    judgment    for    such    taxes,    is    not  tioning  creditors  in  involuntary  cases,  to  the 

subrogated  to  the  rights  of  the  municipaUty,  bankrupt  in  involuntary  cases  while  perform- 

and   cannot   claim   priority  of  payment  upon  ing  the  duties  prescribed  by  the  statute,  and 

the  grantor  of  the    lands    being    adjudged    a  to    the    bankrupt   in   voluntary    cases    as   the 

bankrupt,   but  the  judgment   becomes  in  his  court    may    allow.     Bankr.    Act    (1898)    §  64, 

hands  merely  an  unsecured  claim  and  is  entit-  subd.   b,    (3).    —   ')    Bankr.  Act    (1898)    §  64, 

led  to  no  priority     Collier  on  Bankr.  (6th  ed.)  subd.  b,  (4).  —  "j  Bankr.  Act  (1898)  §  64,  subd. 

p.  529.  b,  (5).  —  ")  Opinion  of  Judge  Lowell  in  In  Re 

1)  See  TJ.  S.  Rev.  Stat.   §  3466;   Collier  Lewis,  99  Fed.  Rep.  935,  4  Am.  Bankr.  Rep. 

on  Bankr.  (6th  ed.)  p.  525.  —  *)  Bankr.  Act  51,  quoted  with  approval  in  Collier  on  Bankr. 

<1898)  §  64,  subd.  b.  (1).  —  »)  Bankr.  Act  (1898)  (6th  ed.)  p.  526.  —  »)  Collier  on  Bankr.  (6th  ed.l 

§  64,  subd.  b.  (2).    —    *)    Bankr.  Act    (1898)  p.  527. —  »)  Collier  on  Bankr.  (6  th  ed.)  p.  526. 

§  64,  subd.  b,  (3).  The  cost  of  administration  as  —  i»)  Collier  on  Bankr.   (6th  ed.)  p.  536.  — 

the  terra  is  here   used   includes  the  fees   and  ")CollieronBankr.(6thed.)p.526.  —  i2)5Cy(,_ 

mileage  payable  to  witnesses,  and  one  reasonable  387. —  i^)  Bankr.  Act  (1898)  §65,  subd.  a.  — 

attorney's   fee,    for   the    professional   services  i*)  Bankr.  Act  (1898)  §  65,  subd.  e.  —  i^)  Bankr. 

actually  rendered,  irrespective  of  the  number  Act  (1898)  §  39,  subd.  a,  (1). 
of  attorneys  actually  employed,  to  the  peti- 
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which  have  been  allowed  and  those  wliich,  although  not  yet  allowed,  will  probably 
be  allowed,  the  first  dividend  must  be  declared  within  thirty  days  after  the  adju- 
dication of  bankruptcy!);  but  tlie  amount  of  the  first  dividend  cannot  exceed 
fifty  per  cent,  of  the  cash  on  hand  after  deducting  the  money  reserved  for  or  paid 
out  on  debts  entitled  to  priority,  or  lield  out  for  claims  wliich  have  not  yet  been 
proven  but  will  probably  be  allowed^).  Dividends  subsequent  to  the  first  are  to 
be  declared  by  the  referee  upon  hke  terms  as  the  first,  as  often  as  the  amount  appli- 
cable to  claims  equals  t.en  per  cent,  tliereof  or  more,  and  upon  closing  the  estate; 
and  such  dividends  may  be  declared  oftcner  and  in  smaller  proportions  if  the  judge 
so  orders 3).  The  final  dividend  must  be  declared  within  three  months  after  the 
first  dividend  was  declared*).  It  is  the  duty  of  the  trustee  or  trustees  to  pay  dividends 
to  the  persons  entitled  thereto  witliin  ten  days  after  such  dividends  are  declared 
by  the  referee^).  If  a  dividend  payable  to  any  creditor  remains  unclaimed  for  six 
months  after  the  final  dividend  has  been  declared,  the  trustee  must  pay  it  into 
court,  and  if  it  remains  unclaimed  for  a  year  it  must  be  distributed,  under  the  di- 
rection of  the  court,  to  the  creditors  whose  claims  liave  been  allowed  but  liave 
not  been  paid  in  fuU,  and  if  any  balance  remains  after  paying  such  claims  in  full, 
it  must  be  paid  over  to  the  bankrupt").  When  creditors  have  received  dividends, 
or  final  dividends  have  been  declared  in  their  favor,  their  rights  are  not  affected 
by  the  subsequent  proof  and  allowance  of  other  claims,  but  the  ci(>ditors  proving 
and  securing  the  allowance  of  such  claims  are  entitled  to  be  paid  di\adends  equal 
in  amount  to  those  already  received  by  the  other  creditors,  if  the  estate  is  sufficient 
to  pay  such  dividends,  before  such  other  creditors  are  paid  any  further  dividends^). 
Where  a  person  is  adjudged  to  be  a  bankrupt  by  a  court  outside  of  the  United  States, 
and  also  by  a  court  of  bankruptcy  in  the  United  States,  creditors  who  reside  in  the 
United  States  are  entitled  to  be  paid  a  dividend  equal  to  that  which  was  received 
in  the  court  outside  of  the  United  States  by  the  other  creditors,  before  such  other 
creditors  are  paid  any  amounts  under  the  bankruptcy  proceedings  in  the  United 
States  court*).  Claims  enjojang  and  sharing  in  the  first  dividend  are  not  allowed 
to  share  in  the  second  distribution  until  those  claims  which  were  credited  with  no 
part  of  the  first  dividend  are  paid  a  sum  proportionate  to  that  received  by  the 
others;  but  the  holding  back  of  any  amount  by  the  referee  from  distribution  gives 
to  claimants  whose  debts  are  not  properly  proven  no  hen  of  any  kind  upon  such 
amount").  An  order  entered  by  consent  of  aU  the  known  creditors  in  proceedings 
against  an  insolvent  corporation  for  the  settlement  of  the  estate  and  the  distri- 
bution of  the  proceeds  as  therein  provided,  but  not  in  accordance  with  any  express 
provision  of  the  bankruptcy  law,  is  subject  to  the  rights  of  any  unknown  crecfitors 
who  may  appear  witlun  the  time  allowed  by  law  and  present  their  claims i"). 

XV.  LIENS.  —  A.  General  Considerations.  —  Where  a  hen  does  not  contravene 
the  Bankruptcy  Act,  and  is  recognized  by  the  law  of  the  State,  it  will  be  preserved 
notwithstanding  the  bankruptcy  i'),  as  the  Bankruptcy  Act  expressly  provides  that 
it  shall  not,  [to  the  extent  of  the  present  consideration  given]  affect  hens  given 
or  accepted  in  good  faith  and  not  in  contemplation  of  or  in  fraud  upon  the  Ban- 
kruptcy Act,  and  which  are  based  upon  a  present  consideration,  and  have  been  recorded 
according  to  law  if  record  thereof  is  necessary  to  impart  notice  12).  So,  an  equitable 
hen  wiU  be  recognized  and  preserved  in  bankruptcy  unless  there  is  some  prohibition 
in  the  State  law  which  renders  it  invahd^^).  A  mechanic's  hen  also,  if  vaUd  under  the 
State  law,  and  perfected  at  the  time  of  the  fihng  of  the  petition  in  bankruptcy, 
must  be  recognized  as  vahd  and  binding  in  the  court  of  bankruptcy '*).  Mortgages 
wliich  are  vaUd  under  the  laws  of  the  State  in  wliich  they  are  created  and  not  within 
the  proliibitions  and  limitations  of  the  Bankruptcy  Act,  are  vahd  and  must  be 
recognized  in  a  court  of  bankruptcy  i^),  and  the  same  is  true  of  deeds  of  trust  and 

1)  Bankr.   Act   (1898)  §  05,   subd.  b.   —  subd.  b.  — ')  Bankr.  Act  (1898)  §  65,  subd.  c. — 

2)  Bankr.  Act  (1898)  §  65,  subd.  b.     Collier  on  »)  Bankr.  Act  (1898)  §  65,  subd.  d.  —  »)  5  Cyc. 

Bankr.   (6th  ed.)    p.   543.    —    3)  Bankr.    Act  388,  note.  —  i")  5  Cyc.  388,  note.  —  H)  Collier 

(1898)  §   65,  subd.   b.  —  •»)  Bankr.  Act  (1898)  on  Bankr.   (6th  ed.)  p.  558.  —  12)  Bankr.  Act 

§  65,  subd.   b.  —  6)  Bankr.  Act   (1898)    §  47,  (1898)   §  67,    subd.  d.    —    i")    5    Cyc.  365.    — 

subd.   a,    (9).  —    6)  Bankr.    Act  (1898)    §  66.  1^)   5  Cyc.  366.  —  ")  5  Cyc.  366.    Mortgages 

If  an   unclaimed  dividend  belongs  to  a  minor,  given  in  good  faith  by  way  of  continuing  col- 

the   minor   has   one   year   after    attaining   his  lateral  are  valid  to  the  amount  advanced  be- 

majority  within  which  he  may  claim  and  re-  fore    the    petition    is    filed,    and    the    same    is 

ceive  the  dividend.    Bankr.  Act  (1898)  §66,  thought  to  be  true  of  mortgages  purporting  to 
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other  transfers  made  in  good  faith  to  secure  present  loans  and  protected  under  the 
State  statutes  1). 

B.  Claims  Not  Constituting  Valid  Liens.  —  Claims  which  because  of  the  want 
of  record  or  for  any  other  reason  would  not  have  been  vaUd  hens  as  against  the  claims 
of  the  creditors  of  the  banlirupt,  are  not  Hens  against  his  estate^).  In  determining 
whether  or  not  there  is  a  vahd  hen  within  the  meaning  of  this  provision  the  statute 
or  the  judicially  estabUshed  rule  of  the  State  where  the  property  is  located  govern^). 

C.  Liens  obtained  through  Legal  Proceedings.  —  Liens  obtained  by  judgment 
or  execution  more  than  four  months  prior  to  the  fihng  of  a  petition  in  bankrui^tcy 
by  or  against  the  judgment  debtor  are  vahd  and  remain  in  full  force  notwithstanding 
the  bankruptcy,  but  hens  obtained  through  legal  proceedings  within  such  four 
months  stand  on  a  different  footing*).  One  section  of  the  Bankruptcy  Act  provides 
that  a  hen  which  has  been  created  or  obtained  in  or  pursuant  to  any  action  or  pro- 
ceeding at  law  or  in  equity^),  which  was  begun  against  a  person  within  four  months 
before  the  fihng  of  a  petition  in  bankruptcy  by  or  against  liim,  shall  be  dissolved 
by  an  adjudication  tliat  such  person  is  a  bankrupt,  if  it  appears  that  the  hen  was 
obtained  or  permitted  while  the  defendant  was  insolvent  and  that  its  existence  and 
enforcement  wiU  work  a  preference,  or  that  the  party  or  parties  to  be  benefited 
thereby  had  reasonable  cause  to  beheve  that  the  defendant  was  insolvent  and  in 
contemplation  of  bankruptcy,  or  that  the  hen  was  sought  and  permitted  in  fraud 
of  the  provisions  of  the  Pankruptcy  Act ;  but  that  where  it  appears  that  the  dissolution 
of  the  hen  would  mihtate  against  the  best  interests  of  the  estate  of  the  bankrupt, 
the  hen  shall  not  be  dissolved,  but  the  trustee  of  the  bankrupt's  estate  shall  be 
subrogated  to  the  rights  of  the  holder  of  the  hen,  for  the  benefit  of  the  estate,  and 
shall  be  empowered  to  perfect  and  enforce  the  hen  in  his  own  name  as  trustee  with 
the  same  force  and  effect  as  the  holder  might  have  done  if  the  bankruptcy  proceechngs 
had  not  intervened^).  A  subsequent  section  provides  that  all  judgments,  levies, 
attachments,  or  other  hens  obtained  tlirough  legal  proceedings  against  a  person 
who  is  insolvent  at  any  time  within  four  months  prior  to  the  fihng  of  a  petition  in 
bankruptcy  against  him,  shall,  in  case  he  is  adjudged  to  be  a  bankrupt,  to  be  deemed 
null  and  void,  except  as  against  bona  fide  purchasers  without  notice,  and  that  the 
property  affected  by  the  hen  shall  be  whoUy  discharged  and  released  from  the 
same  and  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt;  but  that  the 
court  may  on  due  notice,  order  that  the  right  under  such  judgment,  levy,  attachment, 
or  other  hen  shall  be  preserved  for  the  benefit  of  the  estate ;  and  in  such  case  it  shall 
pass  to  the  trustee  and  must  be  preserved  by  him  for  the  benefit  of  the  estate'^). 
The  courts  were  at  first  much  confused  by  these  two  sections  with  apparently  the 
same  purpose,  and  yet,  while  inconsistent  in  part,  at  the  same  time  overla,pping. 
But  this  confusion  is  not  now  important.  The  latter  section  seems  to  cover  in  general 
terms  almost  every  hen  specifically  declared  voidable  in  the  former  section,  as 
well  as  many  more.  Besides  it  occurs  later  in  the  law,  and  having  been  inserted 
while  the  bill  was  in  conference  committee  of  the  two  houses  of  congress,  thus  re- 
presents, as  it  were,  the  last  word  of  the  framers  of  the  statute.  It  is  therefore  now 
usually  rehed  on,  and  the  former  section  is  important  only  in  those  rare  instances 
to  wliich  the  latter  section  does  not  apply*). 

D.  Fraudulent  Transfers  and  Liens.  —  All  conveyances,  transfers,  assignments. 
Of  incumbrances  of  his  property  or  any  part  thereof,  made  or  given  by  a  person 
adjudged  to  be  a  bankrupt  within  four  months  prior  to  the  fUing  of  the  petition 
in  bankruptcy,  with  the  intent  and  purpose  on  liis  part  to  hinder,  delay,  or  defraud 
liis  creditors  or  any  of  them,  or  wliich  are  held  nuU  and  void  as  against  creditors 

cover  property  to  be  acquired.  A  chattel  ')  Collier  on  Bankr.  (fith  ed.)  p.  561. 
mortgage,  covering  after  acquired  property  —  ^)  Bankr.  Act  (1898)  §  67,  subd.  a.  — 
in  the  possession  of  the  mortgagor,  valid  3)  Collier  on  Bankr.  (6th  ed.)  p.  553.  — 
under  the  laws  of  the  state  where  given,  is  *)  5  Cyc.  365,  366.  —  ^)  Including  an  at- 
effectual  as  against  the  mortgagor's  trustee  tachment  upon  mesne  process  or  a  judgment 
in  bankruptcy,  and  the  taking  possession  of  by  confession.  Bankr.  Act  (1898)  §  67,  subd.  c. 
the  property  by  the  mortgagee  after  con-  —  "')  Bankr.  Act  (1898)  §  67,  subd.  c.  — 
dition  broken  within  the  period  of  four  months  ")  Bankr.  Act  (1898)  §67,  subd.  f.  The 
before  the  filing  of  the  petition  in  bank-  court  may  order  such  conveyances  as  are 
ruptcy  against  the  mortgagor  is  not  a  pre-  necessary  to  carry  the  purposes  of  these  pre- 
ference. ColUer  on  Bankr.  (6th  ed.)  pp.  569,  visions  into  effect.  Bankr.  Act  (1898)  §67, 
560.  subd.  f.  —  8)  Collier  on  Bankr.  (6th  ed.)  p.  567. 


282  BANKRUPTCY. 

by  the  laws  of  the  State,  Territory,  or  District  in  which  the  property  is  situated, 
are  null  and  void  as  against  the  creditors  of  the  bankrupt,  except  as  to  purchasers 
in  good  faith  and  for  a  present  consideration,  and  the  property  so  conveyed,  trans- 
ferred, assigned,  or  incumbered  remains  a  part  of  the  assets  of  the  bankrupt  and 
passes  to  the  trustee  of  his  estate  i),  and  it  is  the  duty  of  the  trustee  to  recover  and 
reclaim  such  property  by  legal  proceedings  or  otherwise  for  the  benefit  of  the  cre- 
ditors^).  Under  this  provision,  mortgages  made  within  the  prohibited  period  to  secure 
antecedent  debts  are  void.  And  while,  if  the  mortgage  is  made  in  good  faith  and 
part  of  the  consideration  is  present,  it  will  be  vahd  to  that  extent,  whore  there 
is  an  entire  absence  of  good  faith,  the  fresh  consideration  does  not  save  the  mortgage, 
but  it  is  void  even  as  to  that 3).  Voluntary  settlements  by  an  insolvent  husband 
upon  liis  \vife  are  void,  and  voluntarj'  general  assignments,  whether  with  or  without 
preferences,  are  legal  frauds,  and  therefore  voidable'*). 

XVI.  PREFERENCES.  —  A.  Voidable  Under  Statute.  —  If  a  bankrupt  has  [pro- 
cured or  suffered  a  judgment  to  be  entered  against  him  in  favor  of  any  person 
or  has  made  a  transfer  of  any  oi  his  property,  and  if  at  the  time  of  the  transfer 
or  of  the  entry  of  the  judgment  or  of  the  recording  or  registry  of  the  tr:tnsfer, 
when  recording  or  registering  thereof  is  required  by  law  and  being  within  four  months 
before  the  fihng  of  the  petition  in  bankruptcy,  or  after  the  filing  thereof  and  before 
the  adjudication,  the  bankrupt  be  insolvent,  and  the  judgment  or  transfer  then  operate 
as  a  preference,]  and  the  person  receiving  it.  or  to  be  benefited  thereby,  or  his  agent 
acting  in  the  matter,  had  reasonable  cause  to  believe  that  the  bankrupt  intended 
to  give  a  preference,  such  preference  is  voidable  by  the  trustee,  and  he  may  recover 
the  property  transferred,  or  its  value,  from  the  person  to  whom  the  preference  was 
given*).  The  question  of  fraud  does  not  enter  in  determining  whether  a  preferential 
transfer  is  voidable  and  tlie  property  recoverable  by  the  trustee,  for  it  is  the  resulting 
effect  of  the  act  done  wliich  the  statute  declares  against,  and  not  the  method  by 
wliich  it  is  done").  A  creditor  may  be  held  to  have  liad  reasonable  cause  to  believe 
that  a  preference  was  intended  when  the  surrounding  circumstances  were  such  as 
would  have  led  an  ordinarily  prudent  business  man  to  such  a  conclusion,  and  it 
is  not  necessary  that  he  should  have  had  either  actual  knowledge  or  even  actual 
behef  on  the  subject). 

B.  What  Constitutes  a  Preference.  —  A  bankrupt  is  deemed  to  have  given 
a  preference  if,  being  insolvent,  he  has,  within  iour  months  before  the  fihng  of  the 
petition*),  or  after  the  fihng  of  the  petition  and  before  the  adjudication  of  bankruptcy, 
made  a  transfer  of  any  of  his  property  or  procured  or  suiffered  a  judgment  to  be 
entered  against  liimself  in  favor  of  any  person,  and  the  effect  of  the  enforcement 
of  such  transfer  or  judgment  would  be  to  enable  any  one  of  liis  creditors  to  obtain 
a  greater  percentage  of  liis  debt  than  any  other  creditor  of  the  same  class^).  It  ia 
the  result  of  the  debtor's  act,  and  not  his  intent,  which  determines  whether  a  pre- 
ference is  given,  vritliin  the  meaning  of  the  statute,  and  hence,  if  an  inequahty 
results  from  what  has  been  done  it  is  immaterial  that  the  debtor  acted  in  good 
faith  10).  The  word  "transfer"  as  used  in  the  statute  includes  every  mode  of  disposing 
of  or  parting  with  property,  even  the  payment  of  money,  and  it  makes  no  difference 
whether  or  not  the  transfer  was  the  result  of  coercion.  But  a  fictitious  transaction 
not  affecting  the  estate  of  the  debtor  or  the  rights  of  the  creditors  cannot  be  deemed 
a  transfer  although  it  may  assume  the  form  of  one,  nor  does  any  preference  result 

1)  Unless  such  property  is  exempt  from  of  such  recovery.  Bankr.  Act  (1898)  §60,  subd. 

execution   and  liability  for  debts  by   the  law  b.    —  ')   5  Cyc.    371,    note.   —  ')    Collier    on 

of  the  domicile  of  the  banlirupt.    Bankr.  Act  Bankr.  (6th  ed.)  p.  485.  —  8)  Bankr.  Act  (1898| 

(1898)  §  07,  subd.  e.  —  2)  Bankr.  Act  (1898)  §  60.    The  tour  months'  period  ordinarily  be- 

§  67,   subd.  e.      For   the   purpose    of    such   a  gins  to  run  from   the  moment  the  transfer  or 

recovery,   the   courts  of   bankruptcy   and   the  judgment  takes  effect.    Collier  on  Bankr.  (6th 

State  courts  which  would  have  had  jurisdiction  ed.)   p.  477.       But  where  the  preference  con- 

if  the  bankruptcy  proceedings  had  not  inter-  sists  in  a  transfer  of  property  which  is  requi- 

vened,  are  given  concurrent  jurisdiction.  Bankr.  red  bylaw  to  be  recorded   or  registered,    the 

Act  (1898)  §  67,  subd.  e.  —  3)  Collier  on  Bankr.  four    months'     period    does    not    expire    until 

(6th  ed.)  p.  564. — *)  Collier  on  Bankr.  (6th  ed.)  four  months  after  the  recording  or  registering 

pp.  565,  566.  —  6)  Bankr.  Act  (1898)  §  60,  subd.  of  the  transfer.    Bankr.  Act  (1898)  §  60,  subd. 

b,  as  amended  by  Bankr.  Act  (1903)  §  13.  Any  a.   —   »)  Bankr.  Act  (1898)  §  60,  subd.  a.  — 

court  of  bankruptcy  or  any  State  court  which  i")  5  Cyc.  369;    Collier    on    Bankr.    (6th   ed.) 

would  have  had  jurisdiction  if  bankruptcy  had  pp.  474,  480,    482  486. 
not  intervened  has  jurisdiction  for  the  purpose 
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where  the  transfer  does  not  diminish  the  general  fund,  as  where  fair  security  is  given 
for  a  present  loan,  or  there  is  a  substitution  of  securities  pledged  for  an  old  loan, 
or  a  pledge  is  given  or  a  payment  made  for  a  consideration  given  in  the  present 
or  to  be  given  in  the  future ^^). 

C.  Payments  to  Attorneys,  etc.  —  If,  in  contemplation  of  the  fUing  of  a  petition 
in  bankruptcy  by  or  against  him,  a  debtor  directly  or  indirectly  pays  money  or 
transfers  property  to  an  attorney  and  counsellor  at  law,  sohcitor  in  equity,  or  proctor 
in  admiralty  for  services  to  be  rendered,  the  transaction  may  be  re-examined  by  the 
court  on  the  petition  of  the  trustee,  and  is  to  be  held  vahd  only  to  the  extent  of  a 
reasonable  amount  to  be  determined  by  the  court,  and  the  excess  may  be  recovered 
by  the  trustee  for  the  benefit  of  the  estate^). 

D.  Subsequent  Extension  of  Credit  to  Bankrupt.  —  If,  after  receiving  a  pre- 
ference, the  creditor  in  good  faith  gives  the  debtor  further  credit  without  security 
of  any  kind,  for  property  which  becomes  a  part  of  the  debtor's  estate,  the  amount  of 
such  new  credit  remaining  unpaid  at  the  time  of  the  adjudication  of  bankruptcy 
may  be  set  off  against  the  amount  which  would  otherwise  be  recoverable  from  the 
creditor^).  Under  this  provision,  if  the  creditor  acted  in  good  faith,  extended  the 
credit  without  security,and  the  money  or  property  actually  passed  into  the  debtor's 
possession,  the  creditor  is  entitled  to  the  set-off,  and  it  is  not  necessary  for  him 
to  show  that  the  money  or  property  remained  in  the  debtor's  possession  until  his 
bankruptcy*). 

XVII.  COMPOSITIONS.  —  A.  What  Are.  —  A  composition  in  bankruptcy  is 
an  arrangement  between  a  bankrupt  and  his  creditors  whereby  the  amount  which 
he  can  be  expected  to  pay  is  hquidated,  and  he  is  allowed  to  retain  his  assets  upon 
condition  of  his  making  the  payments  agreed  upon 5). 

B.  Time  for  Offering.  —  Under  the  statute  a  bankrupt  may  offer  terms  of  com- 
position to  his  creditors,  [either  before  or  after  adjudication,]  after,  but  not  before, 
he  has  been  examined  in  open  court  or  at  a  meeting  of  his  creditors  and  has  filed 
in  court  the  schedule  of  his  property  and  the  list  of  his  creditors  wliich  the  statute 
requires^).  [In  compositions  before  adjudication  the  bankrupt  must  file  the  re- 
quired schedules,  and  thereupon  the  court  must  call  a  meeting  of  creditors  for 
the  allowance  of  claims,  examination  of  tlie  bankrupt,  and  the  preservation  and 
conduct  of  the  estate.  Action  on  petition  for  adjudication  is  delayed  until  it 
has  been  determined  whether  the  composition  shall  be  confirmed '').]  As  a  prac- 
tical matter  the  offer  of  a  composition  is  never  made  until  at  or  after  the  first  meeting 
of  creditors*). 

C.  Acceptance  by  Creditors.  —  The  acceptances  of  the  creditors  may  be  obtained 
at  any  time  after  the  petition  in  bankruptcy  is  filed ^),  and  the  statute  makes  no 
special  provi.sion  as  to  the  manner  in  which  the  consent  of  creditors  is  to  be  obtained  i*") 
The  usual  method  is  to  send  printed  forms  of  acceptance  to  the  creditors,  but  any 
paper  containing  an  unquahfied  acceptance  of  the  bankrupt's  offer,  and  signed  by 
the  creditor  or  liis  duly  authorized  proxy  is  sufficiently).  A  creditor  who  has  once 
accepted  the  bankrupt's  offer  cannot  withdraw  his  acceptance  unless  it  was  procured 
by  fraud  or  misrepresentation i^).  In  determining  whether  the  required  number  of 
creditors,  representing  the  required  proportion  of  the  claims  have  accepted  the 
offer,  only  creditors  who  would  be  entitled  to  vote  for  a  trustee  can  be  counted  ^^3). 
Claims  entitled  to  priority  should  not  be  counted,  as  a  deposit  of  the  amomit  re- 
quired to  pay  them  is  a  condition  precedent  to  the  apphcation  for  confirmarion. 
Secured  claims  should  be  counted  only  to  the  extent  of  the  amount  unsecured, 
and  mortgagees  whose  claims  against  the  estate  are  contingent  upon  there  being 
a  deficiency  after  foreclosure  are  not  necessary  or  proper  parties  to  a  proposed 
composition!*).  Preferred  creditors  should  also  be  excluded  in  the  count,  for  the 
reason  that  their  claims,  if  presented,  will  not  be  allowed  unless  accompanied  by 
a  surrender  of  the  preference!^). 


1)  Collier  on  Bankr.    (6th  ed.)   pp.  481,  S)  CoUieronBankr.  (6thed.)  p.  162.  —  ")  5Cyc. 

482.  —  2)  Bankr.  Act  (1898)  §  60,  subd.  d.  —  357,  note.  —  ")  Collier  on  Bankr.  (6th  ed.| 

3)  Bankr.  Act  (1898)  §  60,  subd.  c.  —  ■*)  Collier  p.  162.  —  12)  In  re  Levy,  110  Fed.  744,  6  Am. 

on  Bankr.  (6th  ed.)  pp.  491,492. —')  Black'a  Bankr.    Rep.   178.    —   ")  Collier    on    Bankr. 

Law  Diet.  —  6)  Bankr.  Act  (1898)  §  12,  subd.  a.  (6th  ed.)  p.  162. —'*)  Collier  on  Bankr.  (6th  ed.l 

—  ')  Bankr.    Act    (1898)    §11,    subd.    a.    —  p.  162.  —  •»)  Collier  on  Bankr.  (6th  ed.)  p.  166. 
•)    Collier    on    Bankr.    (6th    ed.)    p.   161.    — 
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D.  Deposit  of  Consideration.  —  The  deposit  required  of  bankrupts  in  composition 
cases  must  be  sufficient  to  cover,  in  addition  to  costs,  prior  claims,  and  expenses, 
the  named  percentage  not  only  on  all  claims  filed  before  composition,  but  also  on 
all  other  claims  hst<>d  by  the  bankrupt  in  his  original  schedule').  Secured  claims, 
not  hquidated  should  not  be  considered  in  determining  the  amount;  but  while 
the  statute  makes  no  reference  to  taxes,  it  seems  reasonable  to  require  the  de- 
posit of  a  sum  sufficient  to  pay  taxes,  which  are  made  preferred  claims  by  the 
statute  2). 

E.  Application  for  Confirmation.  —  An  application  for  the  confirmation  of  a 
composition  may  be  filed  in  the  court  of  bankruptcy  only  aft<'r  it  has  been  accepted 
in  writing  by  creditors  forming  a  majority  in  number  of  all  creditors  whose  claims 
have  been  allowed,  and  representing  a  majority  in  amount  of  all  such  claims,  and 
after  the  consideration  to  bo  paid  by  the  bankrupt  to  liis  creditors,  and  the  money 
necessary  to  pay  all  debts  which  have  priority  and  the  cost  of  the  proceedings  has 
been  deposited  in  a  place  designated  by  the  judge,  subject  to  his  order^).  As  claims 
can  be  allowed  only  in  the  manner  prescribed  by  the  statute,  an  appUcation  for 
confirmation  of  a  composition  cannot  be  made  until  after  there  has  been  an  adjudi- 
cation of  bankruptcy',  for  until  such  adjudication  there  can  be  no  allowed  claims*). 
The  application  for  confirmation  must  set  forth  that  the  bankrupt  has  been  examined 
in  open  court  or  at  a  meeting  of  his  creditors,  that  he  has  filed  in  court  a  schedule 
of  his  property  and  a  list  of  liis  creditors,  that  he  offered  terms  of  composition  to 
his  creditors,  wliich  have  been  accepted  in  writing  by  the  creditors,  and  that  the 
consideration  and  the  money  required  to  be  deposited  have  been  duly  deposit«d, 
wherefore  the  bankrupt  asks  that  the  composition  be  confirmed*). 

F.  Hearing  upon  Application.  —  When  an  application  for  confirmation  of  a 
composition  is  properly  filed  a  date  and  place  is  fixed,  with  reference  to  the  con- 
venience of  the  parties  in  interest,  for  the  hearing  upon  such  appUcation,  and  of 
such  objections  as  may  be  made  to  the  confirmation'').  The  creditors  are  entitled 
to  ten  days'  notice  by  mail  of  the  hearing'^). 

G.  Confirmation  of  Composition.  —  1.  NATURE  AND  EFFECT.  —  Confirmation 
is  by  a  formal  order  reciting  the  application  for  confirmation,  the  acceptance  by  the 
creditors,  the  deposit  of  the  consideration  and  the  money  required  by  law  to  be 
deposited,  and  that  it  appears  that  confirmation  is  for  the  best  interest  of  the  cre- 
ditors, that  the  bankrupt  has  not  been  guilty  of  any  acts  or  omissions  which  would 
bar  a  discharge,  and  that  the  offer  and  its  acceptance  are  in  good  faith,  wherefore 
the  court  orders  that  the  composition  be  confirmed^).  Upon  the  confirmation  of 
a  composition  offered  by  a  bankrupt,  the  title  to  liis  property  revests  in  him^). 
The  confirmation  of  a  composition  discharges  the  bankrupt  from  liis  debts,  other 
than  those  agreed  to  be  paid  by  the  terms  of  the  composition  and  those  not  affected 
by  a  discharge^"). 

2.  CONSIDERATIONS  GOVERNING  CONFIRMATION.  —  a)  Best  Interest 
of  Creditors.  —  In  order  to  warrant  the  confirmation  of  a  composition  offered  by 
a  bankrupt,  the  judge  must  be  satisfied  that  it  is  for  the  best  interest  of  the  creditors  n). 
Wliethcr  it  is  to  the  best  interest  of  the  creditors  to  confirm  the  composition  is 
a  question  of  fact  to  be  determined  by  the  court  aft^r  ascertaining  from  all  material 
circumstances  the  reasonableness  and  good  faitli  of  the  offer''^).  The  decision  of  the 
creditors,  in  accepting  the  offer,  is  not  final  or  binding  upon  the  judge,  but  he  himself 
must  be  satisfied  that  confirmation  is  for  their  best  interest'*).  Where  the  only 
ground  of  opposition  to  the  composition  is  that  it  is  not  for  the  best  interest  of  the 
creditors  the  burden  of  proof  rests  upon  those  who  oppose  confirmation'*).  A  gross 
discrepancy  between  tlie  amount  offered  by  the  bankrupt  and  the  probable  value 
of  the  assets  makes  it  the  duty  of  the  court  to  refuse  toconfirm  the  composition'^), 
but  where  the  discrepancy  is  slight,  the  composition  may  be  confirmed  notwith- 
standing'«). 


1)  5Cvc.  357,  note.  —  2)  Collier  on  Bankr.  i")  Bankr.  .\ct  (1898)§  14,  subd.  c.  —  "jBankr. 

(6th  ed.)  pp.  163,  164.  —  »)  Bankr.  Act  (1898)  Act  (1898)  §  12,  svibd.  d  (1).  —  '2)  5  Cyc.  358, 

§  12,  subd.  b.  —  *)  Collier  on  Bankr.  (6th  ed.)  note.  —  ")  Collier  on  Bankr.  (6th  ed.)  p.  167. 

pp.  161,   162.   —  5)  U.  S.  Supr.  Ct.  Forms  in  —  l*)  5  Cyc.  358,  note.  —  15)  In  ro  Whipple, 

Bankr.   No.  61.  —  «)  Bankr.  Act  (1898)  §  12,  29  Fed.  Cas.  No.  17  513;  2  Lowell  (U.  S.)  404; 

subd.  c.  —  ')  Bankr.  Act  (1898)  §  58,  subd.  a  11   Nat.   Bankr.  Rep.  524.  —  '«)   5  Cyc.  358, 

(2).  —  8)   TJ.  S.  Supr.  Ct.  Forms   in   Bankr.  note.    Collier  on  Bankr.   (6th  ed.)  p.  167. 
No.  62.  —  »)  Bankr.  Act  (1898)  §  70,  subd.  f.  — 
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b)  Acts  or  Omissions  Barring  Discharge.  —  Where  the  bankrupt  has  been 
guilty  of  any  of  the  acts  or  omissions  which  would  be  a  bar  to  his  discharge,  this 
will  prevent  the  confirmation  of  a  composition  offered  by  himi).  The  question  as 
to  what  acts  or  omissions  on  the  part  of  the  bankrupt  will  operate  as  a  bar  to  his 
discharge,  wiU  be  discussed  in  another  part  of  this  article^). 

c)  Good  Faith.  —  In  order  to  warrant  the  confirmation  of  a  composition  offered 
by  the  bankrupt,  the  judge  must  be  satisfied  that  the  offer  and  its  acceptance  are 
in  good  faith  and  have  not  been  made  or  procured  except  as  provided  by  the  statute, 
or  by  any  means,  promises,  or  acts  forbidden  by  the  statute  3).  Confirmation  may 
be  refused  where  either  the  debtor  or  any  of  the  creditors  has  been  guilty  of  any  act 
of  fraud  connected  with  the  offer  or  acceptance  of  the  composition*),  such  as  a  secret 
advantage  given  to  one  creditor  for  the  purpose  of  inducing  him  to  accept  the  com- 
position^),  or  improperly  inducing  a  creditor  to  withdraw^).  And  so  also,  if  the 
offer  of  a  composition  is  extorted  from  the  debtor  by  any  improper  means  confir- 
mation will  be  refused^).  While  the  purchasing  of  claims  for  the  purpose  of  using 
them  to  accomphsh  a  composition  is  not  necessarily  fraudulent,  it  will  be  held  to 
be  so  unless  an  honest  motive  appears*). 

3.  APPEAL  FROM  ORDER  REFUSING  CONFIRMATION.  —  While  it  has 
been  held  that  an  appeal  will  he  to  the  Circuit  Court  of  Appeals  from  an  order  of 
the  com-t  of  bankruptcy  refusing  to  confirm  a  composition »),  this  view  has  been 
disapproved  by  a  leadine  text  writer  on  the  subject  of  bankruptcy!"). 

H.  Distribution.  —  Upon  the  confirmation  of  a  composition  the  consideration 
is  to  be  distributed  as  the  judge  shall  direct  and  the  case  dismissed").  The  order 
of  distribution  sets  forth  that  the  composition  offered  by  the  bankrupt  having 
been  confirmed,  it  is  ordered  that  the  deposit  shall  be  distributed  by  the  clerk  of 
the  court  as  follows.  1st,  to  pay  the  several  claims  which  have  priority;  2nd,  to 
pay  the  costs  of  the  proceedings;  3rd,  to  pay,  according  to  the  terms  of  the  com- 
position, the  claims  of  general  creditors  which  have  been  allowed  and  appear  on  the 
list  of  allowed  claims^^).  The  statute  does  not  prescribe  the  method  of  distribution 
on  a  composition,  but  as  it  requires  the  consideration  to  be  deposited  in  such 
place  as  shall  be  designated  by  the  judge,  such  deposit  is  subject  to  the  provision 
of  the  general  orders  in  bankruptcy  of  the  Supreme  Court  of  the  United  States 
that  "No  moneys  deposited  as  required  by  the  Act  shall  be  drawn  from  the  depository 
unless  by  check  or  warrant,  signed  by  the  clerk  of  the  court,  or  by  a  trustee,  and 
countersigned  by  the  judge  of  the  court,  or  by  a  referee  designated  for  that  purpose, 
or  by  the  clerk  or  his  assistant  under  an  order  made  by  the  judge,  stating  the  date, 
the  sum,  and  the  account  for  which  it  is  drawn"  i^).  The  generally  adopted  practice 
is  to  have  the  distribution  made  by  the  clerk  of  the  court,  and  a  convenient  method 
is  to  make  the  referee  in  charge  a  distributing  agent  to  the  extent  of  performing  the 
clerical  work  required,  the  checks,  however,  being  signed  by  the  clerk  i*).  If  the 
composition  is  not  confirmed  the  estate  is  to  be  administered  in  bankruptcy'  as 
provided  by  the  statute i°). 

I.  Setting  Aside  Compositions.  —  The  judge  may,  upon  the  apphcation  of 
parties  in  interest  filed  at  any  time  within  six  months  after  a  composition  has 
been  confirmed,  set  the  same  aside  and  reinstate  the  case  if  it  is  made  to  appear 
upon  a  trial  that  fraud  was  practised  in  procuring  the  composition,  and  that 
knowledge  thereof  has  come  to  the  petitioners  since  the  confirmation  i^).  All  these 
matters  should  be  made  to  appear  in  the  petition  for  the  setting  aside  of  the 
composition;  and  notice  should  be  given  to  all  creditors i^).  Fraud  is  the  only 
gromid  upon  which  a  composition  can  be  set  aside  after  confirmation i®).  When 
a  composition  is  set  aside,  the  trustee  is,  upon  his  appointment  and  quahfication, 


1)    Banlcr.   Act  (1898)    §12,   subd.  d   (2).  4  Am.  Bankr.  Rep.  736  [reversing  In  Re  Adler, 

—  •-)  See  infra,  XXI,  F.  —  ^)  Banlcr.  Act  (1898)  103  Fed.  Rep.  444;  4  Am.  Bankr.  Rep.  583]. 
§  12,  subd.  d  (3).  —  4)  5  Cyc.  358,  note;  Collier  —  W)  Collier  on  Bankr.  (6th  ed.)  p.  171.  — 
on  Bankr.  (6th  ed.)  p.  168.  —  s)  Bean  v.  Brook-  ")  Bankr.  Act  (1898)  §12,  subd.  e.  —  12)  U.S. 
mire,  2Fed.  Cas.  1170;  2  Dill.  (U.  S.)  108:  2  Am.  Supr.  Ct.  Forms  in  Bankr.  No.  63.  —  ")  U.  S. 
L.  Rec.  222,  6  Am.  L.  J.  Rep.  418,  5  Chic.  Leg.  Supr.  Ct.  Gen.  Orders  in  Bankiv  No.  XXIX. 
N.  314;  7  Nat.  Bankr.  Reg.  568;  7  West.  Jur.  —  ")  Collier  on  Bankr.  (6th  ed.)  p.  169.  — 
324.  —  6)  Collier  on  Bankr.  (6th  ed.)  p.  168.  16)  Bankr.  Act  (1898)  §  12,  subd.  e.  —  i«)  Bankr. 

—  ')  Collier  on  Bankr.  (6th  ed.)  p.  168.  —  Act  (1898)  §  13.  —  ")  CoUieronBankr.  (6thed.) 
8)  CoUier  on  Bankr.  (6th  ed.)p.  168.  —  »)  U.S.  p.  174.  —  18)  5  Cyc.  358—359,  note. 

V.  Hammond,  I04Fed.  Rep.  862;  44  C.  C.  A.  229; 
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vested  with  the  title  to  all  of  the  property  of  the  bankrupt  as  of  the  date  of 
the  final  order  setting  aside  the  composition i),  and  the  propertj'  acquired  by  the 
bankrupt  in  addition  to  his  estate  at  the  time  when  the  composition  was  con- 
firmed, is  to  be  applied  to  the  payment  in  full  of  the  claims  of  creditors  for 
property  sold  to  him  on  credit,  in  good  faith,  while  such  composition  was  in 
force,  and  the  residue,  if  any,  is  to  be  applied  to  the  payment  of  the  debts 
wliich  were  owing  at  the  time  of  the  adjudication 2).  Rut  it  seems  that  pay- 
ments made  under  the  composition  are  not  affected.  The  case  proceeds  as 
though  there  had  been  no  composition,  and  every  one  is  restored,  as  far  as 
possible,  to  the  rights  and  remedies  existent  at  the  time  when  the  composition 
was  confirmed 2). 

XVIII.  CLOSING  AND  REOPENING  ESTATES.  —  The  estate  can  be  closed 
only  when  it  appears  to  liave  been  fully  administered;  but  the  general  policy  of  the 
law  requires  that  this  shall  be  done  speedily*),  and  hence  it  frequently  happens  that 
after  the  estate  has  been  closed  additional  assets  are  discovered,  or  it  is  found  that 
a  transfer  of  property  by  the  bankrupt  is  probably  fraudulent.  In  such  case  it  is 
necessary  to  reopen  the  estate,  which  the  statute  expressly  gives  the  court  power 
to  do^).  Creditors  who  have  not  proved  their  claims  cannot  apply  for  a  reopening 
of  the  estate,  and  where  the  time  to  file  claims  has  expired,  a  reopening  of  the  estate 
will  be  for  the  benefit  of  those  creditors  only  whose  claims  have  been  allowed  in  the 
original  proceeding*'). 

XIX.  EXEMPTION  OF  BANKRUPT  FROM  ARREST.  —  A  bankrupt  is  exempt 
from  arrest  upon  civil  process  except  where  such  process  is  issued  from  a  court  of 
bankruptcy  for  contempt  or  disobedience  of  its  lawful  orders"),  and  where  such 
process  is  issued  from  a  State  court  having  jurisdiction,  upon  a  debt  or  claim  from 
which  his  discharge  in  bankruptcy  would  not  be  a  release,  and  such  process  is  served 
in  the  State  where  it  is  issued*).  The  question  of  what  constitutes  a  dischargeable 
debt  is  to  be  determined  by  the  court  of  bankruptcy  upon  the  face  of  the  papers 
used  in  the  proceedings  in  the  State  court").  It  has  been  held,  that  a  debtor  who 
has  been  arrested  prior  to  the  filing  of  the  petition  in  bankruptcy,  is  not  entitled 
to  be  released  by  virtue  of  tliis  provision  of  the  statute i"),  and  the  right  to  exemption 
terminates,  of  course,  when  the  bankrupt  is  discharged  i^).  A  debtor  who  is  arrested 
in  violation  of  this  provision  is  entitled  to  be  released  on  habeas  corpus  i^).  Where 
the  bankrupt  desires  protection  against  arrest  generally,  the  proper  method  to  secure 
it  is  to  apply  for  an  order  of  protection,  which  is  a  matter  of  right  and  can  be  granted 
by  the  referee  ^^). 

1)  Bankr.  Act   (1898)   §  70,  subd.  d.  —  provable  he  is  to  be  remitted  to  the  custody 

2)  Bankr.  Act  (1898)  §  04,  subd.  c.  —  3)  Collier  in    which   he   may   lawfully    be.     But    before 

on  Bankr.  (6th  ed.)  pp.  173,  174.  — *)  Collier  on  granting  the  order  of  discharge  the  court  must 

Bankr.  (6th  ed.)  p.  29.  —  »)  Bankr.  Act  (1898)  cause  notice  to  be  served  upon  the  creditor  or 

§  2  (8).     It  is  the  duty  of  the  court  to  reopen  his  attorney,  so  as  to  give  him  an  opportunity 

the  estate  when  it  appears  that  then  are  assets  of    appearing    and    being    heard    before    the 

of  the  bankrupt  which  have  not  been  adminis-  granting  of  the  order.     U.  S.    Supr.   Ct.   Gen. 

tered.   In  re  Newton,  107  Fed.  Rep.  429,  6  Am.  Orders    in    Bankr.     No.  XXX.     —     To    what 

Bankr.  Rep.  52. — «)  Collier  on  Bankr.  (6th  ed.)  court    application    made    —    If    the   bankrupt 

p.  29.  —  ')  Bankr.  Act  (1898)  §  9,  subd.  a(l).  has  already  been  arrested,  and  he  applies  for 

—   8)   Bankr.    Act    (1898)    §9,    subd.    a    (2).  release   on   the   ground   that   the   debt  is   dis- 

The    bankrupt    is    exempt    from    arrest    even  chargeable  in  bankruptcy,  comity  suggests  an 

on  such  process  when  he  is  in  attendance  on  application  in  the  first  instance  to  the  state 

a  court  of  bankruptcy  or  engaged  in  the  per-  court,  but  such  an  application  can  be  made 

formance  of  a  duty  imposed  by  the  Bankruptcy  in  the  first  instance  to  a  federal  court  having 

Act.    Bankr.   Act  (1898)  §9,   subd.  a  (2).  —  jurisdiction,  if  that  course  is  preferred.   Collier 

»)  5  Cyc.   376,  note.  —  l")  Collier  on  Bankr.  on  Bankr.   (6th  ed.)  p.  135.  —  ")  Collier  on 

(6th  cd.)   p.  134.    —    ")    ColUer    on    Bankr.  Bankr.    (6th   ed.)    p.  135.     The   order    refer- 

(6th  ed.)  p.  133.  —  ^^)  Jf  the  petitioner,  during  ring  a  case  to  a  referee  must  name  a  day  upon 

the  pendency  of  the  proceedings  in  bankruptcy  wliich   the   bankrupt  shall   attend   before   the 

is  arrested  or  imprisoned  upon  process  in  any  referee;    and    from    that    day    the    bankrupt 

civil  action,   the  district  court  of  the  United  is  subject   to   the   orders   of   the   court   in   all 

States  may,  upon  his  application,  issue  a  writ  matters  relating  to  his  bankruptcy,  and  may 

of  habeas  corpus  to  bring  him  before  the  court  receive  from  the  referee  a  protection  against 

to   ascertain   whether   such   process   has   been  arrest,  to  continue  until  the  final  adjudication 

issued  for  the  collection  of  any  claim  provable  on  his  application  for  a  discharge,  unless  sus- 

in  bankruptcy,  and  if  the  claim  is  so  provable  pended  or  vacated  by  the  court.     U.  S.   Supr. 

he  must  be  discharged,   while  if  it  is  not  so  Ct.  Gen.  Orders  in  Bankr.  No.  XII. 
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XX.  DETENTION  OF  BANKRUPT.  —  At  any  time  after  the  filing  of  a  petition 
in  bankruptcy,  whetlier  voluntary  or  involuntary,  and  before  the  expiration  of  one 
month  after  the  quahfication  of  the  trustee  in  bankruptcy,  upon  satisfactory  proof 
being  furnished  by  the  affidavits  of  at  least  two  persons  that  the  bankrupt  is  about 
to  leave  the  district  in  which  he  resides  or  has  his  principal  place  of  business  in  order 
to  avoid  examination  and  that  his  departure  wiU  defeat  the  proceedings  in  bankruptcy 
the  judge  may  issue  a  warrant  to  the  marshal,  directing  liim  to  bring  the  bankrupt 
forthwith  before  the  court  for  examination.  And  if  upon  hearing  the  evidence  of 
the  parties,  it  shall  appear  to  the  court  or  a  judge  thereof  that  such  allegations  are 
true  and  that  such  a  coarse  is  necessary,  he  must  order  the  marshal  to  keep  the 
bankrupt  in  custody  not  exceeding  ten  days,  but  not  imprison  him,  until  he  shaO 
be  examined  and  released,  or  shaU  give  bail  conditioned  for  his  appearance  for 
examination,  from  time  to  time,  not  exceeding  in  aU  ten  days,  as  required  by  the 
court,  and  for  his  obedience  to  all  lawful  orders  made  in  reference  thereto i).  As  soon 
as  the  ten  days  have  elapsed  the  bankrupt  must  be  released,  and  wliile  there  seems 
to  be  no  prohibition  against  successive  appUcations  for  the  detention  of  the  bankrupt, 
the  court  will  not  permit  the  use  of  this  process  to  become  persecution^).  This 
provision  for  the  detention  of  the  bankrupt  does  not  Umit  the  power  of  the  court 
to  issue  a  writ  of  ne  exeat ^). 

XXI.  DISCHARGE.  —  A.  Right  to  Discharge.  —  A  bankrupt  is  entitled  to  a 
discharge  as  a  matter  of  right,  unless  one  or  more  of  the  reasons  for  refusing  a  discharge 
set  forth  in  the  statute  exists-). 

B.  Application  for  Discharge.  —  An  application  for  a  discharge  may  be  made 
to  the  court  of  bankruptcy  in  wliich  the  proceedings  are  pending  at  any  time  after 
the  expiration  of  one  month  from,  and  within  twelve  months  after  the  adjudication 
of  bankruptcy,  and  it  is  made  to  appear  that  the  bankrupt  was  unavoidably  prevented 
from  fiUng  his  appUcation  witlun  such  time,  it  may  be  filed  within  the  next  six 
months,  but  not  thereafter  S).  The  application  for  a  discharge  must  be  by  a  petition^) 
which  must  state  concisely,  in  accordance  with  the  provisions  of  the  Bankruptcy 
Act  and  the  orders  of  the  court,  the  proceedings  in  the  case  and  the  acts  of  the 
bankrupt^).  This  petition  should  be  addressed  to  the  judge^),  but  it  should  be 
filed  with  the  clerk  and  not  sent  to  the  judge^). 

C.  Notice  to  Creditors.  — The  creditors  are  entitled  to  [thirty]  days'  notice  by  mail 
of  the  hearing  on  the  apphcation  for  a  discharge  i").  The  practice  with  reference  to 
the  giving  of  notice  to  the  creditors  is  not  uniform  throughout  the  country  but  is 
governed  by  local  rules n). 

D.  Opposition  to  Discharge.  —  Any  party  or  parties  in  interest  may  appear  and 
oppose  the  discharge  of  the  bankrupti^);  but  a  creditor  who  desires  to  oppose  the 
apphcation  for  a  discharge  must  enter  his  appearance  in  opposition  thereto  on  the 
day  when  the  creditors  are  required  to  show  cause  why  the  discharge  should  not  be 
granted  13);  and  a  failure  to  appear  on  the  return  day  will  ordinarily  preclude  a  cre- 
ditor from  subsequently  fihng  specifications  of  objections  to  the  discharge  i*).  A 
creditor  opposing  the  chscharge  must  file  a  specification  in  writing  of  the  grounds 
of  liis  opposition  within  ten  days  after  the  day  on  which  the  creditors  are  required  to 
show  cause  against  the  discharge  unless  the  time  for  so  doing  is  enlarged  by  special 

1)  Bankr.  Act  (1898)  §  9,  subd.  b.  —  2)  Col-  discharge   may  be  filed  by  any  person  having 

lieron  Bankr.  (6thed.)  p.  137.  — ^jinreLipke,  a  pecuniary  interest  in  resisting  tlie  discharge 

98  Fed.  970,  3  Am.  Bankr.  Rep.  569,  cited  in  5  of  the  bankrupt,  as  one  owning  an  imUquidated 

Cyc.  375,  note.  —  *)  Bankr.  Act   (1898)  §  14,  claim,  even  though  such  person  has  not  proved 

subd.  b ;  5  Cyc.  390,  393.   A  discharge  may  not  a  debt  or  his  debt  is  no  longer  provable.    But 

be  refased  because  the  bankrupt  hfis  been  di  a   creditor   having  a  claim  which    is  not  dis- 

latory  in  bringing  the  matter  to  a  hearing,  nor  chargeable   may  not   be   heard  in  opposition, 

does  the  insanity  of  the  bankrupt   affect   his  Ii   a   member   of    a    firm    files   objections,   he 

right  to  a  discharge.    Collier    on  Bankr.   (6  th  must  show  that  he  is  acting  with  the  consent 

ed.)    pp.   187 — 188.    —    ^)  Bankr.  Act  (1898)  of  the  other  members.     A  trustee  is  a  party 

§  14,  subd.  a.  —  ^)  Collier  on  Bankr.   (6th  ed.)  in  mterest  and   may   file    objections    when    it 

p.  182.   —  ')  U.  S.  Supr.    Ct.  Gen.   Orders   in  appears  that  he  is  seeking  to  recover  from  the 

Bankr.  No.  XXXI.  —  The  form  of  the  petition  bankrupt  property  alleged   to   belong   to   the 

is  prescribed  by  U.  S.  Supr.  Ct.  Forms  in  Bankr.  estate.      Collier    on    Bankr.     (6th  ed.)  p.  184. 

No.  57.-8)  Collier  on  Bankr.  (6th  ed.)  p.  182.  —  ")  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr. 

—  «)  5  Cyc.  390,  note.  —  i»j  Bankr.  Act  (1898)  No.  XXXII.  —  ")  Collier  on  Bankr.  (6th  ed.) 

§  58,  subd.  a  (2).   —  ")  ColUer  on  Bankr.  (6th  p.  183. 
ed.)p.  183.  — '2)5Cyc.  391.    Objections  to  the 
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order  of  the  judge i).  The  specification  must  be  clear,  positive,  direct,  and  unequi- 
vocal, must  contain  specific  averments  of  facts,  and  must  distinctlj'  allege  one  or 
more  of  the  statutory  grounds  for  refusing  a  discharge^).  The  bankrupt  is  not 
required  to  answer  the  specification 3),  as  an  issue  is  formed  by  the  petition  for  the 
discharge  and  the  specification  of  objections  thereto,  but  he  has  the  right  to  file 
objections  to  the  specification  on  the  ground  of  insufficiency,  or  to  answer  or  demur; 
and  all  objections  to  the  sufficiency  of  the  specification  (save  that  it  is  fataUy  de- 
fective by  reason  of  the  failure  to  show  some  jurisdictional  requirement)  are  waived 
unless  made  before  trial'). 

E.  Hearing  on  Application.  —  The  judge  of  the  court  of  bankruptcy  must  hear 
the  application  for  a  discharge,  and  such  proofs  and  pleas  as  may  be  made  in  opposition 
thereto  by  [the  trustee  or]  parties  in  interest,  at  such  time  as  will  give  [the  trustee 
or  other]  parties  in  interest  a  reasonable  opportunity  to  be  fully  heard,  and  investi- 
gate the  merits  of  the  application,  and  discharge  the  bankrupt  unless  some  of  the 
statutory  reasons  for  refusing  such  di.scharge  are  made  to  appear^).  The  hearing  on 
an  appUcation  for  a  discharge  is  incffect  a  trial  in  equity  O);  and  the  bankrupt  should 
be  ordered  to  attend  upon  the  hearing  if  this  is  requested  by  the  creditors').  Those 
who  oppose  the  discharge  have  the  burden  of  proving  the  facts  necessary  to  con- 
stitute a  ground  of  refusal*):  and  while  proof  beyond  a  reasonable  doubt  is  not  re- 
quired to  sustain  specifications  of  opposition  to  the  discharge,  the  proof  should  be 
clear  and  satisfying  where  the  commission  of  an  offense  punishable  by  imprison- 
ment is  charged^).  The  evidence  should  he  confined  to  the  specifications  of  oppo- 
sition i").  References  to  the  referee  as  a  special  master  in  chancery  to  hear  and 
report  on  the  facts  are  quite  universal ;  and  when  such  a  reference  is  ordered  the 
special  master  sets  a  time  and  place  for  the  hearing,  wliich  goes  on  before  him  as  if 
before  the  judge  H).  If  the  court  overrules  the  specifications  of  opposition,  an  order 
of  discharge  follows^^),  The  court  of  bankruptcy  has  inherent  power  to  award  costs 
against  a  creditor  who  files  specifications  against  the  discharge  of  the  bankrupt  and 
fails  to  sustain  them'^).  Unless  some  creditor  appears  and  objects  and  files  liis 
grounds  of  objection  to  the  discharge,  the  prayer  of  the  petition  for  a  discharge  is 
granted  as  of  course i*)  and  the  judge  does  not,  as  a  rule,  make  any  further  inve- 
stigation's). 

F,  Reasons  for  Refusing  Discharge.  —  1.  COMMISSION  OF  OFFENSE  PUN- 
ISHABLE BY  IMPRISONMENT  UNDER  THE  BANKRUPTCY  ACT.  —  A 
discharge  is  properly  refused  where  the  bankrupt  has  committed  an  offense  pun- 
ishable by  imprisonment  under  the  Bankruptcy  Act  i^).  The  offenses  punishable  by 
imprisonment  under  the  Bankruptcy  Act,  and  the  commission  of  which  may  warrant 
a  refusal  to  discharge  the  bankrupt  arc  knowingly  and  fraudulently  concealing, 
while  a  bankrupt,  or  after  his  discharge,  from  the  trustee,  any  of  the  property 
belonging  to  the  estate  in  bankruptcy,  and  making  a  false  oath  or  account  in,  or  in 
relation  to,  any  proceeding  in  bankruptcy '').  A  mere  failure  to  schedule  property 
or  to  surrender  it  to  the  trustee  is  not  ipso  facto  a  knowing  and  fraudulent  conceal- 
ment of  the  same'*),  for  the  fraudulent  intent  is  a  necessary  ingredient  of  the  offense 
of  conceaUng  property  so  as  to  bar  a  discharge'"),  and  so  an  omission,  through  an 
honest  mistake  of  law  or  of  fact,  to  include  certain  property  in  the  schedules  wiU 
not  bar  a  discharge  20).   But,  according  to  the  better  opinion,  an  omission  to  schedule 

froperty  fraudulently  conveyed  is  such  a  concealment  as  will  bar  a  discharge'-'), 
t  is  not  necessary  that  the  concealment  should  be  effective,  for  a  discharge  may 
be  withheld  although  the  fraudulent  concealment  has  proved  unavailing22).    A  fair 

1)  U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr.  Collier  on  Bankr.  (6th ed.)  p.  187.  —  12) Collier 

No.  XXXII.    —   2)    See   In   re  Quackenbush.  on  Bankr.  (Gthed.)  p.  187.  —  ")  5  Cyc.  392. 

102  Fed.  Rep.  282,  4  Am.  Bankr.  Rep.  274.  — ii)5Cyc.  391.  —  i^jCoUieronBankr.  ((jthed.) 

—  3)  In  re  Logan,  102  Fed.  876;  4  Am.  p.  183.  — ")  Bankr.  Act  (1898)  §  14,  subd.  b. — 
Bankr.  Rep.  525.  —  *)  CoUier  on  Bankr.  l')  Bankr.  Act  (1898)  §  29,  subd.  b  (1),  (2).  — 
(6th  ed.)  p.  185.  —  »)  Bankr.  Act  (1898)  isj  5  Cyc.  394,  note.  —  !»)  In  re  Conn,  108  Fed. 
§  14,  subd.  b.  —«)  Collier  on  Bankr.  (6th  ed.)  Rep.  525;  6  Am.  Bankr.  Rep.  217;  In  re 
p.  186.  —  7)  Collier  on  Bankr.  (6th  ed.)  p.  183.  Bryant,  104  Fed.  Rep.  789;  5  Am.  Bankr.  Rep. 

—  «)  In  re  Phillips,  98  Fed.  Rep.  844;  3  Am.  114.  —  2")  Collier  on  Bankr.  (6th  ed.)  p.  190. 
Bankr.  Rep.  542.  —  »)  5  Cyc.  392.  —  '")  CoUier  The  fact  that  assets  were  omitted  from  tho 
on  Bankr.  (6th  ed.)  p.  186.  —  ")  Collier  on  schedule  on  the  advice  of  comisel,  honestly 
Bankr.  (6th  ed.)  pp.  185,  186.  The  dis-  given,  is  at  least  a  presumptive  excuse.  Collier 
bursements  of  the  special  master,  as  for  a  on  Bankr.  (6th  ed.)  p.  190.  —  21)  Collier  on 
stenographer,  are  allowed  out  of  the  estate.  Bankr.  (6th ed.)  p.  190.  — 22)  5  Cyc.  393,  note. 
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preponderance  of  credible  evidence  tending  to  show  that  there  has  been  a  mlful 
and  fraudulent  concealment  of  assets  by  the  bankrupt  is  sufficient  to  warrant  the 
refusal  of  a  discharge  i).  In  the  case  of  a  false  oath,  as  in  the  case  of  a  concealment 
of  property,  the  intent  is  material,  and  the  making  of  an  oath  which  is  in  fact  false 
does  not  bar  a  discharge  unless  it  was  known  to  be  so  and  there  was  a  fraudulent 
intent").  The  false  oath  must  also  have  been  in  regard  to  a  matter  material  to  the 
inquiry,  and  it  has  been  held  that  it  must  have  been  made  in  the  proceedings  in  which 
the  bankruptcy  of  the  petitioner  was  to  be  adjudicated  and  his  estate  administered 3). 

2.  DESTRUCTION  OR  CONCEALMENT  OP  OR  FAILURE  TO  KEEP 
BOOKS  AND  RECORDS.  —  It  is  proper  to  refuse  a  discharge  where  the  bankrupt 
has  destroyed,  concealed,  or  failed  to  keep  books  of  account  or  records  from  which 
his  financial  condition  might  be  ascertained,  with  the  intent  of  conceahng  such 
condition*).  In  order  to  sustain  an  objection  to  the  discharge  of  a  bankrupt  on  this 
ground  the  proof  must  show  that  the  act  complained  of  was  done  after  the  passage 
of  the  Bankruptcy  Act,  by  the  bankrupt  or  some  one  acting  under  his  direction, 
with  the  intent  of  conceahng  his  financial  condition^).  In  this  connection  it  is  to  be 
noted  that  by  the  express  terms  of  the  Bankruptcy  Act  concealment  includes  secreting, 
falsifying,  and  mutilating 8),  and  so  any  act  or  series  of  acts  with  relation  to  books 
of  account  or  business  records  which  may  reasonably  be  held  to  be  within  the  meaning 
of  "destruction,"  "concealment,"  "secreting,"  "falsifying,"  "mutilation,"  or  "fail- 
ure to  keep"  is  within  the  interdiction  of  the  law^).  AH  books  and  records  which 
are  material  to  a  proper  understanding  of  the  financial  condition  of  the  bankrupt 
are  within  the  meaning  of  this  provision  of  the  statute,  and  the  destruction  of  vouchers 
or  other  business  papers  is  as  effectual  to  prevent  a  discharge  as  the  destruction  of 
books*).  The  intent  to  conceal  the  bankrupt's  financial  condition  is  essential,  and 
a  mere  failure  to  keep  books  and  records  is  not  of  itseK  sufficient  to  prevent  a 
discharge^).  So,  the  law  does  not  apply  where  the  bankrupt  has  not,  for  a  long  time 
prior  to  his  bankruptcy,  been  engaged  in  a  business  requiring  the  keeping  of  books 
of  account  i").  The  failure  of  an  agent  to  keep  books  of  account  from  which  the  true 
financial  condition  of  his  principal  can  be  discovered,  even  though  intentional  and 
fraudulent,  wiU  not  preclude  the  discharge  of  the  principal  unless  it  is  made  to 
appear  that  the  principal  had  knowledge  of  such  failure  on  the  part  of  his  agent^^). 
The  burden  of  proving  the  existence  of  this  ground  of  objection  to  a  discharge  is 
upon  the  objecting  creditor,  and  the  act  or  omission  must  be  shown  by  a  clear  pre- 
ponderance of  evidence,  though  not  necessarily,  in  the  opinion  of  a  leading  authority 
on  the  subject,  with  the  same  degree  of  certainty  as  would  be  required  in  the  case 
on  an  objection  based  on  the  commission  by  the  bankrupt  of  an  offense  punishable 
by  imprisonment  under  the  bankruptcy  law^^). 

3.  OBTAINING  PROPERTY  ON  CREDIT  BY  FALSE  STATEMENT  OF 
FINANCIAL  CONDITION.  —  A  discharge  is  properly  refused  where  the  bankrupt 
has  obtained  property  from  any  person  upon  a  materially  false  statement  in  writing 
made  to  such  person,  [or  his  representative],  for  the  purpose  of  obtaining  such  pro- 
perty on  credit  13).  In  order  to  prevent  a  discharge  upon  this  ground  the  objecting 
creditor  must  show  that  the  bankrupt  obtained  property  on  credit  by  means  of  a 
statement  as  to  liis  financial  condition,  made  by  him  or  some  one  duly  authorized 
by  him,  which  statement  was  materially  false,  made  in  writing  for  the  purpose  of 
obtaining  such  property  from  such  creditor,  and  reUed  on  by  the  creditor  in  exten- 
ding the  credit.  And  it  would  also  seem  necessary  to  show  that  such  act  was  com- 
mitted since  the  amendment  of  1903  to  the  Bankruptcy  Act  went  into  effect^*). 
[Under  the  Bankruptcy  Act  in  its  present  amended  form  the  statement  may  be 
made  to  a  representative  of  the  creditor.]  It  has  been  suggested  that  it  is  not 
necessary  that  the  false  statement  relied  on  should  have  been  made  directly  to 

1)  Collier  on  Bankr.  (6th  ed.)  p.  191.     If  •*)  Bankr.  Act  (1898)  §  14,  subd.  b.  —  5)  Collier 

the    bankrupt    fails    to    account    for    a    largo  on  Bankr.  (6th  ed.)  pp.  194,  195.  —  6)  Bankr. 

Bum    of    money    shown   to    have    been    in   his  Act  (1898)  §  1,  subd.  22. — ')  Collier  on  Bankr. 

possession  immediately  prior  to  lus  bankrupt-  (6th   ed.)    p.   195.    —    *)    Collier    on    Bankr. 

cy,  and  is  unable  to  satisfactorily  explain  the  (6th   ed.)    p.   196.    —     ^)    Collier    on   Bankr. 

discrepancy,    the    offense    of    concealment   is  (6th  ed.)    pp.    195,    196.    —   i")  5  Cyc.    396, 

established,   and  the  discharge  should   be  re-  note.  —   ")   5  Cyc.  395,  note.  —  i^j  Collier 

fused.    5  Cyc.  394,  note.   —    -)  In  re  Eaton,  on   Bankr.    (6th  ed.)    p.   195.    —   i')    Bankr. 

110  Fed.  Rep.  731,  6  Am.  Banlcr.  Rep.  531.  —  Act  (1898)  §  14,   b.  —  i*)  Collier  on  Bankr. 

3)    Collier    on    Bankr.    (6th    ed.)    p.  193.    —  (6th  ed.)  p.  197. 
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the  pei-son  defrauded,  but  a  leading  authority  is  of  the  opinion  that  since  the 
statute  requires  the  statement  to  have  been  made  "for  the  purpose  of  obtaining 
such  propertj'"  statements  made  to  mercantile  agencies  will  be  of  no  value  as  ob- 
jections to  discharges,  unless,  perhaps,  when  thej'  are  made  in  the  form  of  special 
reports,  the  giving  of  which  by  the  purchaser  can  be  proved  to  have  been  for  the 
purpose  of  obtaining  the  identical  credit  in  question  i).  A  false  statement  made  by 
one  partner  in  the  course  of  the  partnership  business  is  that  of  the  firm,  and  will 
be  a  bar  to  the  discharge  of  a  partner  who  did  not  participate  therein,  even  thougli 
he  had  no  knowledge  thereof  2).  How  far  a  statement  by  an  employe  will  avail  to 
prevent  the  discharge  of  his  emplo3'er  depends  upon  the  authority  given  to  him 
by  the  employer,  and  the  acquiescence  of  the  latter  in  the  employe's  statement^). 
Where  a  creditor  has  been  defrauded  in  a  particular  sale  on  credit  by  the  purchaser's 
material  misstatements  as  to  his  financial  condition,  made  for  the  purpose  of  ac- 
compUshing  such  purchase,  the  creditor  has  the  option  of  interposing  a  bar  to  a 
discharge  affecting  aU  debts,  or  of  permitting  the  discharge  to  be  granted  and  then 
asserting  his  claim  on  after  acquired  property,  on  the  ground  that  his  claim  is  not 
affected  by  the  discharge^). 

4.  FRAUDULENT  TRANSFER,  REMOVAL,  DESTRUCTION,  OR  CON- 
CEALMENT OF  PROPERTY.  —  It  is  proper  to  refuse  to  grant  a  discharge  where 
the  bankrupt  has  transferred,  removed,  destroyed,  or  concealed  or  permitted  to  be 
removed,  destroyed,  or  concealed,  any  of  his  property,  [at  any  time  subsequent 
to  the  firet  daj"^  of  the]  four  months  immediately  preceding  the  filing  of  the 
petition,  with  the  intent  to  hinder,  delay,  or  defraud  his  creditors S).  The  convey- 
ance, transfer,  concealment,  or  removal  of  property  with  the  intent  to  hinder,  delay, 
or  defraud  creditors,  has  already  been  discussed  tliis  being  one  of  the  statutory  acts 
of  bankruptcj'"*).  and  much  that  has  been  said  there  is  apphcable  here.  In  order  to 
bar  a  disch.arge  the  transfer,  removal,  destruction,  or  concealment  must  have  been 
within  the  four  months'  period  immediately  preceding  the  filing  of  the  petition.  If 
made  or  done  prior  to  that  time,  it  will  not  bar  a  discharge  although  the  purpose  of  the 
debtor  was  to  defeat  a  just  claim.  A  preferential  transfer  consisting  of  a  paj'ment  of 
money  on  account  of  an  existing  indebtedness  will  not  bar  a  discharge  in  the  ab- 
sence of  evidence  that  such  payment  was  made  in  fraud  of  creditors^). 

5.  PREVIOUS  DISCHARGE  WITHIN  SIX  YEARS.  —  A  discharge  is  pro- 
perly refused  where  it  is  shown  that  the  bankrupt  has  been  granted  a  discharge  in 
bankruptcy,  in  voluntary  proceedings,  witliin  the  previous  six  years*).  Such  previous 
discharge  is  a  sufficient  objection  to  a  discharge  in  subsequent  proceedings  whether 
the  latter  be  voluntary  or  involuntary.  The  six  years'  period  commences  to  run 
from  the  date  of  the  former  order  granting  the  discharge,  and  the  time  is  to  be 
measured  from  that  date  to  the  date  of  the  granting  of  the  second  cUscharge,  so 
that  a  discharge  may  be  granted  after  the  six  years  have  expired,  although  such 
period  had  not  expired  when  the  second  petition  in  bankruptcy  was  fOed^). 

6.  REFUSAL  TO  OBEY  ORDER  OF  COURT  OR  TO  ANSWER  MATERIAL 
QUESTION.  —  The  fact  that  the  bankrupt  has  refused  to  obey  any  lawful  order 
of  the-eourt,  or  to  answer  any  material  question  approved  by  the  court,  in  the  com-se 
of  the  bankruptcy  proceedings,  is  a  sufficient  ground  for  a  refusal  to  grant  him  a 
discharge  !<*).  In  cases  where  the  discharge  of  a  bankrupt  is  opposed  because  of  his 
refusal  to  obey  an  order  of  the  com't  the  question  whether  or  not  the  order  was 
lawful  will  often  be  the  only  one  involved.  If  the  order  is  authorized  by  the 
words  of  or  by  imphcation  from  the  statute  it  will  be  lawful.  It  has  been  suggested 
that  mere  neglect,  not  amounting  to  a  refusal  to  obey,  would  not  be  sufficient. 
The  provision  for  withholding  a  discharge  where  the  bankrupt  has  refused  to  answer 
any  material  question  approved  by  the  court  was  inserted  in  order  to  compel  the 
bankrupt  to  answer  where  he  asserted  his  privilege,  and  has  been  held  not  in 
violation  of  the  federal  eonstitutionii).  [A  trustee  may  not  interpose  objections 
to  a  discharge,  unless  authorized  so  to  do  at  a  meeting  of  creditors  called  for  that 
purpose.] 

»)  Collier  on  Bankr.  (6th  ed.)  p.  199.  —  ')  Collier    on    Bankr.    (6th    ed.)    p.   200.    — 

»)  Collier  on  Bankr.  (6th  ed.)  p.  199.  —3)  Col-  »)  Bankr.  Act  (1898)  §  14,  subd.  b.  —  »)  Collier 

lier   on  Bankr.   (Cth  ed.)  p.  198.   —  *)  Collier  on  Bankr.  (6th  ed.)  p.  202.  —  I")  Bankr.  Act 

on  Bankr.  (6th  ed.)  p.  197.  —  6)  Bankr.  Act  (1898)  §  14,  subd.  b.    —  ")  Collier  on  Bankr. 

(1898)  §  14,  subd.  b.  —  8)  See  supra,  V,  D.  —  (6th  ed.)  pp.  202,  203. 
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G.  Effect  of  Discharge.  —  1.  GENERAL  CONSIDERATIONS.  —  A  discharge 
m  bankruptcy  does  not  cancel  the  debt  but  goes  merely  to  the  remedy  i).  It  releases 
the  bankrupt  from  all  legal  obligation  to  pay  the  debt  but  liis  moral  obligation  to 
pay  still  continues,  and  this  moral  obligation,  united  with  a  subsequent  promise  of 
the  bankrupt  to  pay  the  debt  is  sufficient  to  constitute  a  perfect  right  of  action 
against  him 2).  Hence  the  discharge  must  be  pleaded  in  order  to  be  effectual  as  a 
bar  to  an  action  upon  a  provable  debt^).  The  discharge  is  personal  to  the  bankrupt, 
and  hence  a  hen  in  good  faith  is  not  affected  thereby*).  A  discharge  granted  by  a 
court  having  jurisdiction  is,  until  set  aside  or  reversed  in  a  direct  proceeding,  con- 
clusive upon  all  the  parties  to  the  proceeding ;  and  it  is  not  subject  to  be  collaterally 
attacked^).  The  discharge  of  a  bankrupt  does  not  alter  the  hability  of  a  person 
who  is  a  co-debtor  with  such  bankrupt  or  a  guarantor  of  or  in  any  manner  a  surety 
for  him 8).  So  the  discharge  of  the  maker  of  a  promissory  note  does  not  affect  the 
liability  of  an  indorser;  an  obhgor  on  a  bond  remains  liable  although  the  principal 
or  a  co-obUgor  is  discharged;  and  the  discharge  of  a  corporation  does  not  release 
its  directors  from  any  UabUity  to  its  creditors  to  which  the  law  subjects  them''). 

2.  DEBTS  AND  OBLIGATIONS  DISCHARGED.  —  A  discharge  in  bankruptcy 
releases  the  bankrupt  from  all  of  his  provable  debts,  except  such  as:  L  Are  due  as  a 
tax  levied  by  the  United  States,  or  the  state,  county,  district,  or  municipaUty  in 
which  he  resides ;  2.  Are  UabiUties  for  obtaining  property  by  false  pretenses  or  re- 
presentations, for  wilful  and  malicious  injuries  to  the  person  or  property  of  another, 
for  aUmony  due  or  to  become  due,  for  the  maintenance  or  support  of  his  wife  or 
child,  for  the  seduction  of  an  unmarried  female,  or  for  criminal  conversation ;  3.  Have 
not  been  duly  scheduled  in  time  for  proof  and  allowance,  with  the  name  of  the  cre- 
ditor if  known  to  the  banki-upt,  unless  the  creditor  had  notice  or  actual  knowledge 
of  the  bankruptcy  proceedings;  or  4.  Arose  out  of  his  fraud,  embezzlement,  mis- 
appropriation, or  defalcation  while  acting  as  an  officer  or  in  any  fiduciary  capacity®). 
The  question  of  what  debts  are  provable  against  the  estate  of  a  bankrupt  is  discussed 
elsewhere^);  and  it  is  to  be  borne  in  mind  that  the  discharge  releases  the  bankrupt 
from  Ills  provable  debts  only.  Among  debts  which  are  released  by  the  discharge 
may  be  mentioned  a  claim  against  the  bankrupt  as  indorser  or  surety  ^O),  and  a 
UabiUty  arising  out  of  the  conversion  of  property^i)  or  a  breach  of  a  promise  of  mar- 
riage i^).  As  a  debt  evidenced  by  a  judgment  is  provable  in  bankruptcy,  it  follows 
that  judgments  against  the  baiLkrupt  are  released  by  the  discharge,  unless  they 
are  based  upon  UabUities  as  to  which  the  statute  provides  that  the  discharge  shall 
not  be  effectually).  A  di.scharge  obtained  by  a  joint  debtor  is  a  bar  to  an  action 
by  his  co-debtor  for  contribution;  and  it  has  also  been  held  that  an  indorser  for, 
or  a  surety  of,  a  bankrupt  can  assert  no  claim  against  the  bankrupt  after  his  discharge, 
if  the  debt  paid  by  such  indorser  or  surety  was  provable  against  the  estate  of  the 
bankrupt^*).  If,  by  the  law  of  the  State,  the  bankrupt  is  liable  for  his  wife's  debts, 
the  discharge  will  release  them^S).  A  discharge  will  release  a  shareholder  of  a  national 
bank  from  his  statutory  UabUity  to  creditors  of  the  bank,  where  the  claims  of  such 
creditors  were  provable  at  the  time  of  his  dischaigei^).  A  provable  debt  of  an  alien, 
whether  resident  or  not,  is  discharged,  although  the  discharge  cannot  be  pleaded 
in  a  foreign  court  i').  Contingent  liabiUties  of  the  bankrupt  mayor  may  not  be  affected 
by  the  discharge,  according  to  whether  or  not  they  are  provable  against  his  estate  i*), 
and  so  the  obhgation  of  the  bankrupt  upon  a  covenant  of  warranty  made  prior  to 
his  bankruptcy  is  released  or  not  according  to  whether  the  breach  was  prior  or 
subsequent  to  the  discharge  i^).    But  is  has  been  held  that  if  there  are  covenants  in 

I)  Collier  on  Bankr.  (6th  ed.)  p.  203.  —  within  the  time  prescribed  by  rule  of  court. 

2)  5Cyc.  407.    The  new  promise  must  be  clear  5  Cyc.  406.  —  *)  Collier  on  Bankr.   (6th  ed.) 

express,  distinct,  and  uneqmvocal  and  without  p.  203.   —  *)   5  Cyc.  411.   —  *)   Bankr.  Act 

qualification  or  condition;  but  it  need  not  be  (1898)  §  16.  —  ')  Collier  on  Bankr.   (6th  ed.) 

in   writing   unless   a   statute   so   requires,   nor  pp.  213 — 215.   —  *)  Bankr.   Act   (1898)   §   17. 

need  it  be  made  to  the  creditor  himself.   5  Cyc.  —  »)  See  supra,  XIV,  C.  —  '")  5  Cyc.   398. 

408,    409.    —   3)    5    Cyc.   405.      A    pleading  —")  Collier  on  Bankr.  (6th  ed.)  pp.  221,  222. 

which  sets  up  a  discharge  in  bankruptcy  as  —  i^)  Collier  on  Bankr.   (6th  ed.)  p.   222.  — 

a  defense  or  bar  to  an  action  must  allege  facts  1^)  5  Cyc.  401,    402.    —   '*)    5  Cyc.  400,    401. 

sufficient  to  show  that  the  proceedings  were  —  l^)  Collier  on  Bankr.   (6th  ed.)  p.  220.  — 

regular  and  that  the  discharge  was  actually  i*)  5  Cyc.  397,  note.  —  i')  CoUier  on  Bankr. 

granted.    A  plea  of  a  discharge  in  bankruptcy  (6th    ed.)    p.    220.    —    i*)     5    Cyc.    397.    — 

should  be  filed  in  due  order  of  pleading  and  ")  5  Cyc.  398. 
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a  contract  of  a  continuing  natui-e,  the  bankrupt  remains  liable  for  the  fulfilment  of 
such  covenants  notwithstanding  his  discharge  in  bankruptcy^).  The  discharge  of 
the  bankrupt  does  not  affect  valid  liens  on  his  property^),  or  release  him  from  his 
obhgation  to  obey  an  order  of  a  State  court  requiring  him  to  pay  a  certain  sum 
periodically  for  the  support  of  his  minor  children^).  The  discharge  of  a  corporation 
wiU  not  bar  its  creditors  from  recovering  against  it  a  judgment  which  will  afford 
a  basis  for  the  enforcement  of  the  individual  liability  of  its  directors  and  share- 
holders'*). It  is  expressly  provided  that  the  discharge  does  not  release  debts  due  for 
taxes ;  and  it  has  been  settled  by  a  decision  of  the  Supreme  Court  of  the  United  States 
that  debts  due  to  the  United  States  or  to  a  State  on  other  grounds  are  not  affected 
by  the  discharge^).  LiabiUties  for  obtaining  property  by  false  pretenses  or  represen- 
tations are  not  discharged,  but  in  order  to  save  a  claim  on  the  ground  that  the  hability 
thus  arose  it  must  appear  that  the  representations  were  knowingly  and  fraudulently 
made,  and  that  they  were  relied  on  by  the  other  party,  although  it  is  not  necessary 
that  the  representations  should  have  been  made  in  wiiting*).  The  provision  that  the 
discharge  shall  not  release  liabiUties  for  wilful  and  mahcious  injuries  to  the  person 
or  property  of  another  apphes  to  all  intentional  injuries,  and  the  mahce  intended 
is  nothing  more  than  the  disregard  of  duty  wliich  is  involved  in  the  intentional 
doing  of  any  wilful  act  to  the  injury  of  another.  So  a  judgment  or  habihty  for  aUenation 
of  the  affections  of  a  husband  or  wife,  malpractice,  assault,  mahcious  prosecution, 
slander,  or  hbel  is  not  released  by  the  discharge').  Under  the  provision  that  debts 
not  duly  scheduled  shall  not  be  released  unless  the  creditor  had  notice  or  knowledge 
of  the  proceedings,  a  statement  in  the  schedule  that  the  residence  of  a  creditor  is 
iinknown  when  it  could  have  been  ascertained  by  the  exercise  of  reasonable  diligence 
wiU  prevent  a  discharge  of  the  debt,  and  a  failure  to  schedule  the  actual  owner 
of  a  debt  wiU  prevent  the  discharge  thereof**).  In  order  that  a  claim  omitted  from 
the  schedule  may  be  discharged  on  the  ground  that  the  creditor  had  notice  or 
knowledge  of  the  proceeding,  sucli  notice  or  knowledge  must  be  shown  by  a  fair 
preponderance  of  evidence^).  In  order  to  prevent  the  release  of  a  debt  on  the 
ground  that  it  arose  out  of  the  bankrupt's  fraud,  embezzlement,  misappropriation, 
or  defalcation  wliile  acting  as  an  officer  or  in  any  fiduciary  capacity,  the  fraud 
relied  on  must  be  a  positive  fraud  or  fraud  in  fact,  invohnng  moral  turpitude  or 
intentional  wrong,  and  not  an  imphed  fraud  or  fraud  in  law,  and  must  liave  existed 
at  the  time  of  the  creation  of  the  debti°).  The  term  "officer"  probably  means  any 
pubUc  official  who  from  the  nature  of  his  duties  may  be  guilty  of  embezzlement, 
misappropriation,  or  defalcation  in  office;  and  the  term  "fiduciary  capacity"  refers 
to  attorneys,  excutors,  guardians,  and  trustees  generally,  but  not  to  agents,  bankers, 
commission  men,  factors,  or  partnersH). 

H.  Revocation  of  Discharge.  —  Upon  the  apphcation  of  any  parties  in  interest 
who  have  not  been  guilty  of  undue  laches,  filed  at  any  time  witliin  one  year  after  a 
discharge  in  bankruptcy  has  been  granted,  such  discharge  maj'  be  revoked  upon 
a  trial  if  it  is  made  to  appear  that  it  was  obtained  through  fraud  on  the  part  of 
the  bankrupt,  and  that  knowledge  of  such  fraud  has  come  to  the  petitioners  since 
the  discharge  was  granted,  and  that  the  actual  facts  did  not  warrant  the  discharge  12). 
The  phrase  "parties  in  interest"  includes  only  those  persons  whose  rights  would 
be  barred  by  the  discharge,  and  no  others  can  apply  for  a  revocation i^).  The  appli- 
cation must  be  made  witliin  one  year  from  the  date  of  the  order  of  discharge,  but  the 
right  to  apply  may  be  barred  within  a  shorter  time  if  the  appUcant  has  been  guilty 
of  lachesi*).  The  apphcation  should  be  made  to  the  judge  by  petition,  showing  that 
the  petitioner  had  provable  claims  against  the  bankrupt,  and  the  grounds  on  wliich 
the  apphcation  rests  should  be  strictly  pleaded.  Reasonable  notice  should  be  given 
to  the  bankrupt,  and  also,  it  would  seem,  to  the  other  creditors  1*).  The  hearing 
upon  the  application  to  revoke  may  be  before  the  judge  or  a  special  master,  and  the 

1)  5  Cyc.  325,  326.  —  ^)  5  Cyc.  403.  —  (6th  ed.)    p.  225.    —    ')    Collier    on    Bankr. 

3)  5  Cyc.  397,  note.  —  *)  5  Cyc.  398,  note.  (6th  ed.)  pp.  225,  228.  —  »)  ColUer  on  Bankr. 

—     «)    United    States    v.    Herron,    20   Wall.  (6th   ed.)    p.    229.    —    »)    5  Cyc.    404,    note. 

(U.  S.)  251.  —  «)  Collier  on  Bankr.  (6th  ed.)  —  l")    5  Cyc.  398.    —    ")   Collier   on  Bankr. 

p.   225.     In    the     case    of    a    partnership,     a  (6th  ed.)  pp.  230,  231.  — '2)  Bankr.  Act  (1898) 

fraudulent  representation  made  by  one  part-  §  15.  —  i')  Collier  on  Bankr.  (6th  ed.)  p.  207. 

ner  will  be  imputed  to  the  others,  and  there-  —  i*)   Collier  on  Bankr.   (6th  ed.)  p.  208.  — 

fore  the  debt  so  contracted   will  not  be  dis-  i^)  ColHer  on  Bankr.  (6th  ed.)  p.  210. 
charged  as  to  the  latter.     Collier  on   Bankr. 
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referee,  as  such,  cannot  hear  such  an  application  i),  although  the  matter  may  be 
referred  to  him  as  special  master  2).  The  fraud  which  wUl  warrant  the  revocation 
of  a  discharge  must  have  been  connected  with  the  appUcation  therefor,  and  fraud 
in  respect  to  some  transaction  xmconnected  with  such  appHcation  and  occurring  a 
long  time  prior  to  the  adjudication  is  not  sufficient  to  warrant  a  revocation^).  The 
fraud  must  also  have  been  a  fraud  in  fact,  such  as  the  intentional  omission  of  assets 
or  of  a  creditor  from  the  schedules;  and  a  discharge  will  not  be  revoked  because  of 
a  matter  due  to  a  mistake  of  law*).  And  it  is  absolutely  essential  that  the  fraud 
shall  have  been  discovered  by  the  petitioner  for  revocation  since  the  discharge  was 
granted,  so  that  if  either  the  petitioner  or  liis  attorney  knew  of  the  matters  relied 
on  prior  to  that  time  the  discharge  will  not  be  revoked^).  That  the  bankrupt  bought 
off  the  opposition  of  a  creditor  to  his  discharge  is  in  itself  prima  facie  evidence  that 
the  facts  did  not  warrant  a  discharge,  and  upon  such  a  showing  a  revocation  of 
the  discharge  is  proper®).  The  revocation  of  the  discharge  makes  it  a  nuUity  except 
as  to  those  persons  who  have  acted  and  acquired  rights  on  the  faith  of  it  while  it  was 
in  force ^);  and  upon  such  revocation  the  trustee,  upon  his  appointment  and  quah- 
fication,  is  vested  with  the  title  to  all  of  the  property  of  the  bankrupt  as  of  the  date 
of  the  final  decree  revoking  the  discharge*),  and  the  property  acquired  by  the  bank- 
rupt in  addition  to  his  estate  at  the  time  the  adjudication  was  made,  is  to  be  appUed 
to  the  payment  in  full  of  the  claims  of  creditors  for  property  sold  to  the  bankrupt 
on  credit,  in  good  faith,  while  the  discharge  was  in  force,  and  the  residue,  if  any, 
is  to  be  appUed  to  the  payment  of  the  debts  which  were  owing  at  the  time  of  the 
adjudication  8). 

XXn.  BANKRUPTCY  OF  PARTNERSHIP.  —  A.  Partnership  may  become 
Bankrupt.  —  A  partnersliip  may  become  either  a  voluntary  or  involuntary  bankrupt ; 
for  not  only  does  the  Bankruptcy  Act  provide  that  the  term  "person"  shall  include 
partnerships  10),  but  it  also  expressly  provides  that  a  partnership  may  be  adjudged 
a  bankrupt  either  during  the  continuance  of  the  partnership  basiness,  or  after  the 
partnership  has  been  dissolved  and  before  the  final  settlement  of  its  affairs^i).  The 
wording  of  the  Bankruptcy  Act  has  led  to  the  adoption  of  the  doctrine  that  in  bank- 
ruptcy, the  partnership  is  a  legal  entity,  distinct  from  the  individuals  who  compose 
it,  and  hence  the  firm,  as  such,  must  petition  or  be  petitioned  against,  and  in  case 
of  involuntary  bankruptcy,  the  firm,  or  a  member  of  it  acting  within  the  scope  of 
the  partnership  must  have  committed  the  act  of  bankruptcy,  and  if  an  adjudication 
of  bankruptcy  foUows,  it  must  be  as  to  the  firm,  eo  nomine  ^2).  An  act  of  bankruptcy 
as  to  the  partnership  property  by  any  of  the  partners  amounts  to  an  act  of  bankruptcy 
by  the  firm,  and  warrants  an  adjudication  of  bankruptcy,  but  the  fact  that  one  of 
the  partners  has  committed  an  act  of  bankruptcy  with  reference  to  his  individual 
property  will  not  warrant  bankruptcy  proceedings  against  the  firm^^).  It  seems 
that  in  involuntary  proceedings  an  individual  partner  cannot  be  adjudged  to  be  a 
bankrupt  unless  it  is  shown  that  he  has  individually  committed  an  act  of  bankruptcy  i* ) 
and  it  may  be  doubted  whether  in  voluntary  proceedings  by  less  than  all  of  the 
partners,  the  court  has  jurisdiction  to  adjudge  the  non-consenting  insolvent  partner 
a  bankrupt  individually  unless  the  prayer  of  the  petition  asks  individual  adjudi- 
cations iS),  but  this  would  seem  immaterial,  as  the  partnership  adjudication  draws 
to  itself,  of  necessity,  the  administration  of  the  individual  estates  as  welli®).  There 
can  be  no  adjudication  of  bankruptcy  against  a  firm,  of  which  one  of  the  members 
is  dead  or  insane i'). 

B.  What  Court  has  Jurisdiction.  —  A  court  of  bankruptcy  which  has  the  jiuis- 
diction  of  one  of  the  partners  may  imder  the  statute  have  jurisdiction  of  all  of  the 
partners  and  of  the  administration  of  the  partnership  and  individual  property^*). 

1)  Collier  on  Bankr.  (6th  ed.)  p.  208.  —  respect  the  American  doctrine  is  essentially 
2)  See  5  Cyc.  411,  note.  — 3)  5  Cyc.  411,  note,      different    from    that    prevailing    in   England. 

—  *)  ColUer  on  Bankr.  (6th  ed.)  pp.  208,  209.      See   also   5  Cyc.  413,    414.    —    ")  ColUer  on 

—  6)  Collier  on  Bankr.  (6th  ed.)  p.  209.  —  Bankr.  (6th  ed.)  p.  79.  —  ")  5  Cyc.  414,  cit- 
")  5  Cyc.  411,  note.  —  ")  Collier  on  Bankr.  ing  In  re  Hale,  107  Fed.  432,  6  Am.  Bankr. 
(6th  ed.)  p.  210.  —  8)  Bankr.  Act  (1898)  Rep.  35. —  i^)  Collier  on  Bankr.  (6th ed.)  p.  80, 
§  70,  subd.  d.  —  8}  Bankr.  Act  (1898)  §  64,  citing  In  re  Meyer,  98  Fed.  Rep.  976,  3  Am. 
subd.  c.  —  1")  Bankr.  Act  (1898)  §  1,  subd.  Bankr.  Rep.  559.  —  i«)  ColUer  on  Bankr. 
19.  —   11)    Bankr.    Act    (1898)    §  5,  subd.  a.  (6th  ed.)    p.   80.    —    ")    Collier    on    Bankr. 

—  12)  CoUier  on  Bankr.  (6th  ed.)  pp.  75,  (6th  ed.)  pp.  78— 79.  —  >8)  Bankr.  Act  (1898) 
76,     where    it    is    pointed    out    that    in    this  §  5,  subd.  c. 
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C.  Appointment  of  Trustee  and  Administration  of  Estate.  —  The  creditors  of  the 
partnership  are  given  the  right  to  appoint  the  trustee'),  and  the  creditors  of  the 
individual  members  of  the  firm  liave  no  riglit  to  vote  in  the  election  of  a  trustee 
of  the  partnership  estate 2),  although  the  creditors  of  the  firm  have  the  right  to 
vote  for  the  trustees  of  the  individual  estates  of  the  partners 3).  It  is  provided  that 
in  other  respects,  so  far  as  possible,  the  estates  shall  be  administered  in  the  manner 
provided  by  the  statute  for  other  estates*),  but  the  trustee  is  required  to  keep  separate 
accounts  of  the  partnership  property  and  of  the  property  belonging  to  the  individual 
partners^). 

D.  Administration  by  Solvent  Partner.  —  In  the  event  of  one  or  more,  but 
not  aU,  of  the  members  of  a  partnersliip  being  adjudged  bankrupt,  the  partnership 
property  is  not  to  be  administered  in  bankruptcy  unless  by  the  consent  of  the 
partner  or  partners  not  adjudged  bankrupt,  but  such  partner  or  partners  not 
adjudged  bankrupt  arc  to  settle  the  partnersliip  business  as  expeditiously  as  its 
nature  will  permit,  and  account  for  the  interest  of  the  partner  or  partners  ad- 
judged bankrupt"). 

E.  Proof  of  Claims  and  Marshaling  Assets.  —  The  court  may  permit  the  proof 
of  a  claim  of  the  partnership  estate  against  the  individual  estates  of  the  partners, 
and  vice  versa '^),  but  a  solvent  partner  cannot  .prove  his  claim  against  the  separate 
estate  of  his  bankrupt  partner  until  all  the  partnership  creditors  have  been  paid 
in  full*),  nor,  where  all  the  partners  are  bankrupt,  can  tlie  claim  of  one  of  them 
against  the  partnership  be  proved  in  competition  with  other  creditors  of  the  part- 
nership unless  there  is  a  surplus  of  the  firm  property  after  the  payment  of  all  the 
partnership  debts 9).  The  court  may  marshal  the  assets  of  the  partnership  estate 
and  of  the  individual  estates  so  as  to  prevent  preferences  and  seciu'e  the  equitable 
distribution  of  the  property  of  the  several  estates i**). 

F.  Appropriation  to  Individual  and  to  Partnership  Debts.  —  The  net  proceeds 
of  the  partnership  property  must  be  appropriat(>d  to  the  payment  of  the  partnership 
debts,  and  the  net  proceeds  of  the  individual  estate  of  each  partner  must  be  appro- 
priated to  the  payment  of  liis  individual  debts ;  but  in  case  after  jDaying  the  individual 
debts  of  any  partner  any  siu-plus  of  his  property  remains,  such  surplus  must  be  added 
to  the  assets  of  the  partnership  and  apphed  to  the  payment  of  the  debts  of  the 
partnership,  and  on  the  other  hand,  if  any  surplus  of  the  partnersliip  property 
remains  after  payment  of  the  debts  of  the  partnership,  such  surplus  must  be  added 
to  the  assets  of  the  individual  partners  in  the  proportion  which  their  respective 
interests  in  the  partnersliip  bear  to  each  other n).  The  partnership  assets  consist  of 
property  which  has  been  purchased  with  firm  moneys,  or  otherwise  belongs  to  the 
firm  as  such,  the  debts  owing  to  the  firm,  and  the  goodwill  of  the  business  of  the 
firm  1-),  while  the  individual  assets  of  the  partners  consist  of  the  estate  of  each  partner 
in  which  he  is  separately  interested  to  the  exclusion  of  his  copartners  i^).  The  part- 
nersliip debts  are  those  contracted  by  the  partnership  in  the  ordinary  course  of  its 
business!*),  while  tlie  individual  debts  of  the  partners  are  those  contracted  by  them 
for  their  own  purposes  without  regard  to  the  business  of  the  firm,  and  also  such 
liabilities  as  they  are  required  by  law  to  liquidate  i^).  The  tendency  of  judicial  opinion 
appears  to  be  towards  the  view  that  the  rule  that  firm  creditors  may  participate 
in  individual  assets  of  the  partners  only  after  the  payment  of  the  individual  debts 
of  the  partners  is  applicable  although  there  are  no  firm  assets,  and  none  of  th(! 
partners  are  solvent"').  Where  the  same  debt  is  an  obhgation  both  of  the  firm  as 
such,  and  of  one  or  more  of  the  partners  individually,  the  creditor  is  entitled  to  prove 
the  debt  against,  and  receive  dividends  from,  both  the  partnership  and  the  individual 

^)Bankr.  Act  (1898)§5,  subd.b.  —  -)  5Cyc.  its  outstanding  accounts,  andal)  other  property 

414,  note.   —  '•')  Collier  on  Bankr.   (fith  cd.)  purchased  with  the  firm's  money.    Collier  on 

p.  83.  —  *)  Bankr.  Act  (1898)  §  5,  subd.  b.  —  Bankr.  (Gth  ed.)  p.  86.  —  ")  5  Cyc.  416,  note. 

6)  Bankr.  Act  (1898)  §  5,  subd.  d.  —  «)  Bankr.  —  ")  5Cyc.  415,  note.  If  the  debt  iscontracted 

Act  (1898)  §5,  subd.  h. —")  Bankr.  Act  (1898)  by    an    individual    member   of   the    firm,    the 

I  5,  subd.  g.  —  8)  Emery  v.  Canal  Nat.  Bank,  question    as   to    whether   it   is    a   firm    or    an 

3  Cliff.   (U.  S.)   507,   8  Fed.  Cas.  No.  4,   446,  individual  debt  depends  upon   the  character 

7  Nat.  Bankr.  Reg.  217.  —  ^)  5  Cyc.  415,  note,  of  the  debt  itself  and  also  upon  the  scope  of 

—    '")    Bankr.    Act    (1898)    §  5,    subd.   g.    —  the   authority   delegated   to   such   member   of 

»i)  Bankr.  Act  (1898)  §  5,  subd.  f.  —  12)  5  Cyc.  the  firm  to  incur  liabihty.    5  Cyc.  415,  note. 

410,  note.  Generally  speaking,  the  partnersliip  —  i^)  5  Cyc.  415,   416,   note.   —    '^j  Collier 

propertyconsistsof  its  money,  its  stock  in  trade,  on  Bankr.   (6th  ed.)  p.  85. 
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estates,  although  he  cannot,  of  course,  receive  in  the  aggregate  more  than  the  amount 
of  his  claim  1). 

G.  Apportionment  of  Expenses.  —  The  expenses  incident  to  the  bankruptcy 
are  to  be  paid  from  the  partnership  property  and  the  property  of  the  indi\idual 
partners  in  such  proportions  as  the  court  shall  determine  2). 

H.  Effect  of  Discharge.  —  Where  the  adjudication  is  as  to  the  firm  only  the 
discharge  following  it  wiU  be  a  bar  to  firm  debts  only  and  wiU  not  affect  the  in- 
dividual debts  of  the  partners •').  As  to  whether,  when  the  apphcation  is  for  individual 
adjudications  as  to  the  partners  only,  and  the  firm  as  such  is  not  brought  into  bank- 
ruptcy, the  individual  discharges  operate  to  release  the  discharged  partners  from 
further  liabihty  for  firm  debts  the  decisions  of  the  courts  are  not  in  accord*),  but  the 
leading  American  text  writer  on  the  subject  of  bankruptcy  approves  of  the  view 
that  a  discharge  resting  on  an  individual  application  will  be  an  available  bar  to 
suits  on  the  partnership  Kabilities  of  the  bankrupt,  provided  there  be  no  firm  assets, 
and  the  creditors  of  the  firm  are  scheduled  and  receive  notice^). 

XXIII.  EFFECT  OF  DEATH  OR  INSANITY  OF  BANKRUPT.  —  The  death  or 
insanity  of  a  banki-upt  does  not  abate  the  bankruptcy  proceedings,  but  they  are 
to  be  conducted  and  concluded  in  the  same  manner,  as  far  as  possible,  as  though 
such  death  or  insanity  had  not  occmred,  save  that  in  case  of  the  death  of  the  bankrupt 
his  widow  and  children  are  entitled  to  all  rights  of  dower  and  allowance  fixed  by  the 
laws  of  the  State  where  the  bankrupt  resides^).  As  the  present  statute  requires  no 
oath  from  the  bankrupt  on  his  discharge,  such  discharge  may  be  granted  even  after 
his  death  ■^). 

XXIV.  NOTICES  TO  CREDITORS.  —  A.  General  Considerations.  —  The  statute 
requires  notice  to  the  creditors  of  every  important  step  in  the  bankruptcy  proceeding  8) 
it  being  provided  that,  unless  they  waive  notice  in  writing,  creditors  are  entitled 
to  at  least  ten  days'  [or  thirty  days',  in  the  case  of  applications  for  discharge] 
notice  by  mail,  to  their  respective  addresses  as  they  appear  in  the  hst  of  creditors 
of  the  bankrupt,  or  as  afterwards  filed  with  the  papers  in  the  case  by  the  creditors, 
of  all  meetings  of  creditors 9),  aU  examinations  of  the  bankiupt;  all  hearings  upon 
apphcations  for  the  confirmation  of  compositions  or  the  discharge  of  the  bankrupt; 
the  proposed  compromise  of  any  controversy ;  all  proposed  sales  of  property  of  the 
estate  of  the  bankrupt  1°);  the  declaration  of  dividends  and  the  time  of  payment 
thereof;  the  fUing  of  the  final  accounts  of  the  trustee  and  the  time  when  and 
the  place  where  they  are  to  be  examined  and  passed  upon;  and  the  proposed  dis- 
missal of  the  proceedings  11).  It  is  not  necessary  that  a  separate  notice  should  be 
given  of  each  proposed  step:  but  where  it  is  practicable  notices  of  two  or  more 
steps  to  be  taken  may  properly  be,  and  in  practice  frequently  are,  combined  i2).  AU 
notices  are  to  be  given  by  the  referee  unless  the  judge  orders  otherwise i^),  and 
notices  other  than  that  of  the  first  meeting  of  the  creditors  may  be  published  as  the 
court  shall  direct  i-*).  Whether  or  not  such  notices  shall  be  published  depends  on  the 
standing  rules  of  the  district,  or  the  order  of  the  court  in  each  particular  case.  Such 
pubhcation  is  customary  in  the  case  of  notices  of  proposed  sales  of  property,  and 
notices  of  hearings  on  applications  for  discharge  i*). 

B.  Designation  of  Address  by  Creditor.  —  Any  creditor  may  file  with  the  referee 
a  request  that  all  notices  to  which  he  may  be  entitled  shadl  be  addressed  to  him  at 
any  place,  to  be  designated  by  the  post-office  box  or  street  number,  which  he  may 


")InreBigelow,  3Ben.  (U.  S.)  146,  3Fed.  Notice   of   the  first  meeting  of  the  creditors 

Cas.  No.  1,  397,  3  Nat.  Bankr.  Reg.  371 ;  Emery  is  required  to  be  published.    See  supra,  XI,  B. 

v.CanalNat.Bank,3CUff.(U.S.)507,8Fed.Cas.  —    i»)   Bankr.   Act  (1898)  §  58,    subd.  a.    If 

No.  4,  446,  7  Nat.  Bankr.  Reg.  217. — 2)  gankr.  an  order  of  sale  lapses  for  any  cause,  and  a 

Act  (1898)  §  5,  subd.  e.  —  ^)  ColUer  on  Bankr.  subsequent  order  of  sale  is  made,  notice  should 

(6  thed.)  p.  81.  —  *)  5  Cyc.  405.  —    ^)  Collier  be  eiven  of  the  new  order.    Collier  on  Bankr. 

on  Bankr.  (6th  ed.)  p.  81.    The  edition  referred  (6th  ed.)  pp.    453,    454.     Perishable   property 

to  is  edited  by  Frank  B.  Gilbert,  who  is  also  may  be  sold  without  notice  to  the  creditors, 

one   of   the   joint   authors   of   the    article   on  see  supra,  XIII,  G,  2.  — ^i)  Bankr.  Act  (1898) 

Bankruptcy  in  the  Cyclopaedia  of  Law  and  §  58,   subd.  a.    —    i'-)    See  Collier  on  Bankr. 

Procedure,  cited  as  Cyc.  —  «)  Bankr.  Act  (1898)  (6th  ed.)  pp.  455,  456.  —  13)  Bankr.  Act  (1898) 

I  8.  —  ')  Collier  on  Bankr.  (6th  ed.)  pp.  129,  §  58,  subd.  c.  —   i^)  Bankr.  Act  (1898)  §  58, 

130.  —  8)  Collier  on  Bankr.  (6th  ed.)  p.  451.  subd.  b.    —    '^)   Collier   on  Bankr.   (6th  ed.) 

—    9)    Bankr.    Act    (1898)     §  58,     subd.    a.  p.  456. 
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appoint;  and  tliereafter,  and  until  some  other  designation  is  made  by  the  creditor, 
aU  notices  must  be  so  addressed i). 

C.  Designation  of  Newspaper  for  Publication  of  Notices.  —  It  is  the  duty  of  the 
court  to  designate,  by  order,  a  newspaper  in  tlie  district  and  in  the  county  in  which 
the  bankrupt  resides  or  in  which  the  greater  part  of  his  property  is  situated,  in  which 
newspaper  are  to  be  inserted  all  notices  wliich  the  law  requires  to  be  published  and 
all  orders  which  the  court  directs  to  bo  pubUshed^).  As  a  general  rule,  there  is 
a  standing  order  in  each  district  designating  a  newspaper  in  each  county  in  which 
bankruptcy  notices  are  required  to  be  published 3). 

XXV.  COMPELLING  ATTENDANCE  AND  EXAMINATION  OF  WITNESSES.  — 
Upon  the  application  of  any  officer,  bankrupt,  or  creditor,  a  court  of  bankruptcy 
may  order  any  person'*),  to  appear  in  court,  or  before  a  referee,  or  before  the  judge 
of  any  State  court,  to  be  examined  concerning  the  acts,  conduct,  or  property  of  a 
bankrupt  whose  estate  is  being  administered  under  tlie  Bankruptcy  AcfJ).  As  a 
rule,  great  latitude  is  allowed  in  the  examination  of  witnesses,  but  when  a  witness 
has  clearly  indicated  that  the  matter  inquired  into  has  notliing  to  do  with  the  acts, 
conduct,  or  property  of  the  bankrupt,  liis  examination  as  to  that  matter  should 
be  stopped").  The  witness  may  refuse  to  testify  on  the  ground  that  liis  answer 
would  tend  to  incriminate  him;  and  it  is  thought  that  in  the  examination  of  such 
witnesses  the  state  law  as  to  privileged  communications  would  also  be  followed"), 
except  as  to  communications  between  husband  and  wife*).  A  witness  who  is  ordered 
to  attend  for  eowaraination  in  bankruptcy  proceedings  is  not  entitled  to  counsel  as 
a  matter  of  right,  but  in  practice  the  attendance  and  assistance  of  counsel  will 
usually  be  permitted^). 

XXVI.  OATHS  AND  AFFIRMATIONS.  —  Any  oath  required  by  the  Bankruptcy 
Act,  except  upon  hearings  in  court,  maj'  be  administered,  in  the  United  States,  by 
a  referee  or  an  officer  authorized  to  administer  oaths  in  proceedings  before  the  courts 
of  the  United  States  or  under  the  laws  of  the  state  where  the  oatli  is  to  be  taken. 
Outside  of  the  United  States,  the  oath  may  be  administered  by  a  diplomatic  or 
consular  officer  ot  the  United  States  in  the  country  where  the  oath  is  taken ^o),  but 
an  oath  before  a  foreign  local  magistrate  will  not  be  sufficients^).  If  the  officer  before 
whom  the  oath  is  taken  has  an  official  seal,  he  should  impress  it  upon  the  paper i^). 
The  statute  permits  any  person  who  is  conscientiously  opposed  to  taking  an  oath 
to  affirm  in  lieu  thereof  i^),  and  expressly  provides  that  whenever  used  in  the  Bank- 
ruptcy Act  or  in  proceedings  pursuant  tliereto,  the  word  "oath"  shall  include  affir- 
mation i*).  It  is  provided,  however,  that  any  person  who  shall  falsely  affirm  shall 
be  punished  therefor  as  for  the  making  of  a  false  oath^^). 

XXVII.  DEPOSITIONS.  —  Except  as  otherwise  provided  in  the  Bankruptcy 
Act,  the  right  to  take  depositions  in  bankruptcy  proceedings  is  determined  and 
enjoyed  according  to  the  existing  statutes  of  the  United  States  with  reference  to 
depositions s*).  Notice  of  the  taking  of  depositions  must  be  filed  with  the  referee; 
and  such  notice  must  also  be  served  upon  the  claimant  where  such  depositions  are 
to  be  taken  in  opposition  to  the  allowance  of  his  claim,  and  upon  the  banlcrupt 
where  depositions  are  to  be  taken  in  opposition  to  liis  discharge i''). 

XXVIII.  COMPUTATION  OF  TIME.  —  Whenever  time  is  enumerated  by  days 
in  the  Bankruptcy  Act  or  in  any  proceeding  in  bankruptcy,  the  number  of  days  is 
to  be  computed  by  excluding  the  first  day  and  including  the  last  day,  unless  the 
last  day  falls  on  a  Sunday  or  legal  holiday,  in  which  case  the  last  day  included  must 


1)  U.  S.  Supr.  Ct.  Gen.  Orders  iu  Bankr.  or   been  a  party  to  any  of  the  business  of  the 

No.     XXI,    subd.    2.     Unless    the    creditors  bankrupt.     Bankr.  Act   (1898)   §  21,  subd.  a. 

have  designated  different  addresses,  the   no-  —  *)  Collier  on  Bankr.    (6th  ed.)   p.  270.  — 

tices   to   which   they   are   entitled   are   to   be  ")    Collier    on    Bankr.    (6th    ed.)    p.  271.    — 

addressed  as  specified   in  the  proof  of  their  •*)    Collier    on    Bankr.    (6th    ed.)    p.  269.    — 

debts.    U.  S.  Supr.  Ct.  Gen.  Orders  in  Bankr.  ")    Collier    on    Bankr.    (6th    ed.)    p.   270.    — 

No.  XXI,    subd.  2.   —   2)  Bankr.  Act  (1898)  ")  Bankr.  Act  (1898)  §20,  subd.  a.  —  ii)Col- 

§28.  —  3)  Collier  on  Bankr.  (6th  ed.)  p.  .320.  lier  on  Bankr.   (6th  ed.)  p.   263.    —    ")  Col. 

—   *)  Including  the  bankrupt  and   his  wife.  lier  on  Bankr.  (6tli  ed.)  p.  263.  —  i^)  Bankr. 

Bankr.  Act  (1898)  §  21,  subd.  a.  —  «)  Bankr.  Act  (1898)   §  20,  subd.  b.  —  i*)  Bankr.   Act 

Act  (1898)  §21,  subd.  a.   The  wife  of  the  bank-  (1898)    §1,    subd.  a    (17).    —    i^)    Bankr.    Act 

rupt    may   be   examined    only  as  to   business  (1898)  §20,  subd.  b.  —  ^<^)  Bankr.  Act  (1898) 

transacted  by  her  or  to  which  she  was  a  party,  §  21,  subd.  b.   —   ")  Bankr.  Act  (1898)   §  21, 

and  to  determine  whether  she  has  transacted  subd.  c. 
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be  the  next  day  thereafter  which  is  not  a  Sunday  or  legal  hohdayi).  It  would  seem 
that  fractions  of  a  day  are  to  be  disregarded-). 

XXIX.  EFFECT  OF  CERTIFIED  COPIES  OF  PROCEEDINGS  AND  ORDERS. 

—  The  Bankruptcy  Act  requires  that  certified  copies  of  proceedings  before  a  referee, 
or  of  papers,  when  issued  by  the  referee  or  the  clerk,  shall  be  admitted  as  evidence, 
and  shall  be  given  the  same  force  and  affect  as  certified  copies  of  the  records  of  the 
United  States  district  courts^),  and  provides  that  a  certified  copy  of  the  order 
approving  the  bond  of  a  trustee  shall  constitute  conclusive  evidence  of  the  vesting 
in  him  of  the  title  to  the  property  of  the  bankrupt*),  that  a  certified  copy  of  an  order 
confirming  or  setting  aside  a  composition,  or  granting  or  setting  aside  a  discharge, 
and  not  revoked,  shall  be  evidence  of  the  fact  that  the  order  was  made,  of  the  ju- 
risdiction of  the  court,  and  of  the  regularity  of  the  proceedings 5),  and  that  a  certified 
copy  of  an  order  confirming  a  composition  shall  constitute  evidence  of  the  revesting 
in  the  bankrupt  of  the  title  to  his  property 6). 

XXX.  OFFENSES  AGAINST  THE  BANKRUPTCY  ACT.  —  A.  By  Trustee.  — 

A  trustee  who  knowingly  and  fraudulently  appropriates  to  his  own  use,  embezzles, 
spends,  or  unlawfully  transfers  any  property,  or  secretes  or  destroys  any  document, 
belonging  to  a  bankrupt  estate,  which  came  into  his  hands  as  trustee,  is  punishable 
by  imprisonment  for  a  period  not  to  exceed  five  years  ^);  and  a  trustee  who  refuses, 
when  directed  by  the  court  so  to  do,  to  allow  parties  in  interest  a  reasonable  op- 
portunity to  inspect  the  accounts  relating  to  the  affairs  of,  or  the  papers  and  records 
of,  an  estate  in  his  charge,  is  punishable  by  fine  not  to  exceed  five  hundred  dollars 
and  forfeits  his  office*). 

B.  Referee.  —  A  referee  who  acts  as  such  in  a  case  in  which  he  is  directly  or 
indirectly  interested,  purchases,  directly  or  indirectly,  any  property  of  an  estate 
in  bankruptcy  of  wliich  he  is  the  referee,  or  refuses  to  allow  parties  in  interest  a 
reasonable  opportunity  to  inspect  the  accounts  relating  to  the  affairs  of,  or  the  papers 
and  records  of,  an  estate  in  his  charge,  when  directed  by  the  court  to  do  so,  is  pimish- 
able  by  a  fine  not  exceeding  five  hundred  dollars,  and  forfeits  his  office"). 

C.  By  Bankrupt.  —  A  bankrupt  who  knowingly  and  fraudulently  makes  a  false 
oath  or  account  in  or  in  relation  to  any  proceeding  in  bankruptcy,  or  conceals  from 
his  trustee  any  property  belonging  to  Ins  estate  in  bankruptcy,  either  while  he  is 
a  bankrupt  or  after  his  discharge,  is  punishable  by  imprisonment  for  a  period  not 
exceeding  two  years  i"). 

D.  By  Any  Person.  —  Any  person  who  knowingly  and  fraudulently  makes  a 
false  oath  or  account  in  or  in  relation  to  any  proceeding  in  bankruptcy,  presents 
under  oath  any  false  claim  for  proof  against  the  estate  of  a  bankrupt  or  uses  any 
such  claim  in  a  composition,  receives  any  material  amount  of  property  from  a 
bankrupt  after  the  fUing  of  a  petition  in  bankruptcy  with  the  intent  to  defeat  the 
operation  of  the  Bankruptcy  Act,  or  extorts  or  attempts  to  extort  any  money  or 
property  from  any  person  as  a  consideration  for  acting  or  for  forbearing  to  act  in 
bankruptcy  proceedings,  is  punishable  by  imprisonment  for  a  period  not  exceeding 
two  years  11). 

E.  Limitation  of  Prosecutions.  —  A  person  cannot  be  prosecuted  for  any  offense 
arising  under  the  EankruptcyAct  unless  the  indictment  is  found  or  the  information 
is  filed  within  one  year  after  the  commission  of  such  offense  i^). 

1)   Bankr.   Act    (1898)    §  31.   —   2)   Col-  Act  (1898)  §21,  subd.  g.    H  a  certified  copy 

lier  on  Baukr.   (6th  ed.)  p.  332.  —  3)  Bankr.  of  such  order  is  recorded,  it  imparts  the  same 

Act    (1898)   §  21.   subd.  d.   —  ■*)  Bankr.   Act  notice  as  would  be  imparted  by  a  recorded 

(1898)  §21,    subd.  e.     If   a   certified    copy   of  deed  from  the  trustee  to  the  bankrupt.   Bankr. 

such    order   is   recorded,   it  imparts  the  same  Act    (1898)    §21,   subd.   g.    —   ")   Bankr.    Act 

notice  that  would  have  been  imparted  by  a  (1898)  §29,  subd.  a.  —  »)  Bankr.  Act  (1898) 

recorded  deed  from  the  bankrupt  to  the  trustee  §29,   subd.   c.   —  ')   Bankr.   Act    (1898)   §29, 

if  the  bankruptcy  proceedings  had  not  inter-  subd.  c.  —  i")  Bankr.  Act  (1898)  §  29,  subd.  b. 

vened.    Bankr.  Act   (1898)   §  21,   subd.  e.  —  —   ")   Bankr.  Act   (1898)   §29,   subd.  b.    — 

«)  Bankr.  Act  (1898)  §21,  subd.  f.  —  «)  Bankr.  12)  Bankr.  Act  (1898)  §  29,  subd.  d. 
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Statutes  on  Bankruptcy. 

1.  Federal  Statutes. 

An  Act    to   establish    a  Uniform   System    of   Bankruptcy    throughout 
the  United  States.  (30  Stat.  L.  544.)M 

Cha.pter  I.    Definitions. 

Sec.  1.  Meaning  ot  words  and  phrases,  a)  The  words  and  phrases  used  in 
this  act  and  in  proceedings  pursuant  hereto  shall,  unless  the  same  be  inconsistent 
with  the  context,  be  construed  as  follows:  1.  "A  person  against  whom  a  petition 
has  been  filed"  shall  include  a  person  who  has  filed  a  voluntary  petition;  2.  "Ad- 
judication" shall  mean  the  date  of  the  entry  of  a  decree  that  the  defendant,  in  a 
bankruptcj'  proceeding,  is  a  bankrupt,  or  if  such  decree  is  appealed  from,  then  the 
date  when  such  decree  is  finally  confirmed;  3.  "Appellate  courts"  shall  include 
the  circuit  courts  of  appeals  of  the  United  States,  the  supreme  courts  of  the  territories 
and  the  supreme  court  of  the  United  States;  4.  "Bankrupt"  shall  include  a  person 
against  whom  an  involuntary  petition  or  an  application  to  set  a  composition  aside 
or  to  revoke  a  discharge  ha,s  been  filed,  or  who  has  filed  a  voluntary  petition,  or  who 
has  been  adjudged  a  banlu-upt;  5.  "Clerk"  shall  mean  the  clerk  of  a  court  of  bank- 
ruptcy; 6.  "Corporations"  shall  mean  all  bodies  having  any  of  the  powers  and 
privileges  of  private  corporations  not  possesed  by  individuals  or  partnerships,  and 
shall  include  Umited  or  other  partnersliip  associations  organized  under  laws  making 
the  capital  subscribed  alone  responsible  for  the  debts  of  the  association;  7.  "Court" 
shall  mean  the  court  of  bankruptcy  in  wliich  the  proceedings  are  pending,  and 
may  include  the  referee;  8.  "Com-ts  of  bankruptcy"  shall  include  the  district 
courts  of  tlie  United  States  and  of  the  territories,  the  supreme  court  of  the  District 
of  Columbia,  and  the  United  States  court  of  the  Indian  Territory,  and  of  Alaska; 
9.  "Creditor"  shall  include  anyone  who  owns  a  demand  or  claim  provable  in  bank- 
ruptcy, and  may  include  liis  duly  authorized  agent,  attorney,  or  proxy;  10.  "Date 
of  bankruptcy",  or  "time  of  bankruptcy",  or  "commencement  of  proceedings", 
or  "bankruptc3^",  with  reference  to  time,  shall  mean  the  date  when  the  petition 
was  filed;  11.  "Debt"  shall  include  any  debt,  demand,  or  claim  provable  in  bank- 
ruptcy; 12.  "Discharge"  shall  mean  the  release  of  a  bankrupt  from  aU  of  his 
debts  which  are  provable  in  bankruptcy,  except  such  as  are  excepted  by  this  act ; 
13.  "Document"  shall  include  any  book,  deed,  or  instrument  in  wiiting;  14.  "Holi- 
day" shall  include  Christmas,  the  fourth  of  July,  the  twenty-second  of  February, 
and  any  day  appointed  by  the  president  of  the  United  States  or  the  congress  of 
the  United  States  as  a  hohday  or  as  a  day  of  pubhc  fasting  or  thanks-giving;  15.  A 
person  shaU  be  deemed  insolvent  within  the  provisions  of  this  act  whenever  the 
aggregate  of  liis  property,  exclusive  of  any  property  wliich  he  may  have  conveyed, 
transferred,  concealed,  or  removed,  or  permitted  to  be  concealed  or  removed,  with 
intent  to  defraud,  liinder  or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be 
sufficient  in  amount  to  pay  liis  debts;  16.  "Judge"  shall  mean  a  judge  of  a  court 
of  bankruptcy,  not  including  the  referee;    17.  "Oath"   shall  include  affirmation; 

18.  "Officer"  shall  include  clerk,  marshal,  receiver,  referee,  and  trustee,  and  the 
imposing  of  a  duty  upon  or  the  forbidding  of  an  act  by  any  officer  shall  include  his 
successor  and  anj'  person  authorized  by  law  to  perform  tlie  duties  of  such  officer ; 

19.  "Persons"  shall  include  corporations,  except  where  otherwise  specified,  and 
officers,  partnerships,  and  women,  and  when  used  with  reference  to  the  commission 
of  acts  wluch  are  herein  forbidden  shall  include  persons  who  are  participants  in  the 
forbidden  acts,  and  the  agents,  officers,  and  members  of  the  board  of  directors  or 
trustees,  or  other  siniUar  controUing  bodies  of  corporations;  20.  "Petition"  shall 
mean  a  paper  filed  in  a  court  of  bankruptcy  or  with  a  clerk  or  deputy  clerk  by  a 
debtor  praying  for  the  benefits  of  this  act,  or  by  creditors  alleging  the  commission 
of  an  act  of  bankruptcy  by  a  debtor  therein  named;  21.  "Keferec"  shall  mean  the 
referee  who  has  jurisdiction  or  the  case  of  to  whom  the  case  has  been  referred,  or 

')  Incorporating  the  amendments  effected  June  15,  1906,  (34  Stat.  L.  207),  and  June  25, 
by  the  acts  of  Feb.  5,  1903,  (32  Stat.  L.  797),      1910,  (61  st  Cong.  Soss.  II.  c.  412). 
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anyone  acting  in  his  stead;  22.  "Conceal"  shall  include  secrete,  falsify,  and  mutilate; 
23.  "Secured  creditor"  shall  include  a  creditor  who  has  security  for  his  debt  upon 
the  property  of  the  bankrupt  of  a  nature  to  be  assignable  under  this  act,  or  who 
owns  such  a  debt  for  which  some  indorser,  surety,  or  other  persons  secondarily  hablc 
for  the  bankrupt  has  such  security  upon  the  bankrupt's  assets;  24.  "States" 
shall  include  the  territories,  the  Indian  Territory,  Alaska,  and  the  District  of  Co- 
lumbia; 25.  "Transfer"  shall  include  the  sale  and  every  other  and  different  mode 
of  disposing  of  or  parting  with  property,  or  the  possession  of  property,  absolutely 
or  conditionally,  ss  a  payment,  pledge,  mortgage,  gift,  or  security;  26.  "Trustee" 
shall  include  all  of  the  trustees  of  an  estate;  27.  "Wage-earner"  shall  mean  an 
individual  who  works  for  wages,  salary,  or  hire,  at  a  rate  of  compensation  not  excee- 
ding one  thousand  five  hundred  doUars  per  year;  28.  Words  importing  the  mascu- 
line gender  may  be  applied  to  and  include  corporations,  partnerships,  and  women ; 
29.  Words  importing  the  plural  number  may  be  apphed  to  and  mean  only  a  single 
person  or  thing ;  30.  Words  importing  the  singular  number  may  be  appUed  to  and 
mean  several  persons  or  things. 

Chapter  II.  Creation  of  courts  of  bankruptcy  and  their  jurisdiction. 
Sec.  2.  Powers  of  bankruptcy  courts.  That  the  courts  of  bankruptcy  as  herein- 
before defined,  viz.,  the  district  courts  of  the  United  States  in  the  several  states,  the 
supreme  coiu-t  of  the  District  of  Columbia,  tlie  district  courts  of  the  several  terri- 
tories, and  the  United  States  com'ts  in  the  Indian  Territory,  and  the  District  of 
Alaska,  are  hereby  made  courts  of  bankrujitcy,  and  are  hereby  invested,  within  their 
respective  territorial  limits  as  now  estabUshed,  or  as  they  may  be  hereafter  changed, 
with  such  jmisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise  original  juris- 
diction in  bankruptcy  proceedings,  in  vacation  in  chambers  and  during  their  respec- 
tive terms,  as  they  are  now  or  may  be  hereafter  held,  to:  1.  Adjudge  persons  ban- 
krupt who  have  had  their  principal  place  of  business,  resided,  or  had  their  domicile 
witliin  their  respective  territorial  jurisdiction  for  the  preceding  six  months,  or  the 
greater  portion  thereof,  or  who  do  not  have  their  principal  place  of  business,  reside, 
or  have  their  domicile  within  the  United  States,  but  have  property  witliin  theii- 
jurisdiction,  or  who  have  been  adjudged  bankrupts  by  courts  of  competent  juris- 
diction without  the  United  States  and  have  property  within  their  jurisdiction; 
2.  AUow  claims,  chsallow  claims,  reconsider  allowed  or  disallowed  claims,  and  allow 
or  disallow  them  against  bankrupt  estates;  3.  Appoint  receivers  or  the  marshals, 
upon  application  of  parties  in  interest,  in  case  the  courts  shall  find  it  absolutely  ne- 
cessary, for  the  preservation  of  estates,  to  take  charge  of  the  property  of  bankrupts 
after  the  fihng  of  the  petition  and  until  it  is  dismissed  or  the  trustee  is  qualified; 
4.  Arraign,  try,  and  punish  bankrupts,  officers,  and  other  persons,  and  the  agents, 
officers,  members  of  the  board  of  directors  or  tru-stees,  or  other  simUar  controUing 
bodies,  of  corporations  for  violations  of  tliis  act,  in  accordance  with  the  laws  of 
procedure  of  the  United  States  now  in  force,  or  such  as  may  be  liereafter  enacted, 
regulating  trials  for  the  alleged  violation  of  laws  of  the  United  States ;  5.  Authorize 
the  business  of  bankrupts  to  be  conducted  for  limited  periods  by  receivers,  the 
marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the  estates,  and  allow  such 
officers  additional  compensation  for  such  ser^nces,  as  provided  in  section  forty- 
eight  of  this  act.  6.  Bring  in  and  substitute  additional  persons  or  parties  in 
proceedings  in  bankruptcy  when  necessary  for  the  complete  determination  of  a 
matter  in  controversy ;  7.  Cause  the  estates  of  bankrupts  to  be  collected,  reduced  to 
money  and  distributed,  and  determine  controversies  in  relation  thereto,  except  as 
herein  otherwise  provided;  8.  Close  estates,  whenever  it  appears  that  they  have 
been  fully  administered,  by  approving  the  final  accounts  and  discharging  the  trustees, 
and  reopen  them  whenever  it  appears  they  were  closed  before  being  fully  admini- 
stered ;  9.  Confirm  or  reject  compositions  between  debtors  and  their  creditors,  and 
set  aside  compositions  and  reinstate  the  cases;  10.  Consider  and  confirm,  modify 
or  overrule,  or  return,  with  instructions  for  further  proceedings,  records  and 
findings  certified  to  them  by  referees;  11.  Determine  all  claims  of  bankrupts  to 
their  exemptions;  12.  Discharge  or  refuse  to  discharge  bankrupts  and  set  aside 
discharges  and  reinstate  the  cases;  13.  Enforce  obedience  by  banlcrupts,  officers, 
and  other  persons  to  all  lawful  orders,  by  fine  or  imprisonment  or  fine  and 
imprisonment;  14.  Extradite  bankrupts  from  their  respective  districts  to  other 
districts;    15.  Make  such  orders,  issue  such  process,  and  enter  such  judgments  in 
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addition  to  those  specifically  provided  for  as  may  be  necessary  for  the  enforcement 
of  the  provisions  of  this  act;  16.  Punish  persons  for  contempts  committed  before 
referees;  17.  Pm-suant  to  the  recommendation  of  creditors,  or  when  they  neglect 
to  recommend  the  appointment  of  trustees,  appoint  trustees,  and  upon  complaints 
of  creditors,  remove  trustees  for  cause  upon  hearings  and  after  notices  to  them ; 
18.  Tax  costs,  whenever  they  are  allowed  by  law,  and  render  judgments  therefor 
against  the  unsuccessful  party,  or  the  successful  party  for  cause,  or  in  part  against 
each  of  the  parties,  and  against  estates,  in  proceedings  in  bankruptcy;  19.  Transfer 
cases  to  other  courts  of  bankruptcy,  and  '20.  Exercise  ancillary  jurisdiction  over 
persons  or  property  within  their  respective  territorial  limits  in  aid  of  a  receiver 
or  trustee  appointed  in  any  bankruptcy  proceedings  pending  in  any  other  court 
of  bankruptcy. 

Nothing  in  this  section  contained  shall  be  construed  to  deprive  a  court  of  bank- 
ruptcy of  any  power  it  would  possess  were  certain  specific  powers  not  lierein  enu- 
merated. 

Chapter  III,    Bankrupts. 

Sec.  3.  Acts  of  tankruptcy.  a)  Acts  of  bankruptcy  by  a  person  shall  consist 
of  his  having:  1.  Conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be 
concealed  or  removed,  any  part  of  his  property  with  intent  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  them;  or  2.  Transferred,  while  insolvent,  any  portion 
of  his  property  to  one  or  more  of  liis  creditors  with  intent  to  prefer  such  creditors 
over  his  other  creditors;  or  3.  Suffered  or  permitted,  while  insolvent,  any  creditor 
to  obtain  a  preference  through  legal  proceedings,  and  not  having  at  least  five  days 
before  a  sale  or  final  disposition  of  any  property  affected  by  such  preference  vacated 
or  discharged  such  preforence ;  or  4.  made  a  general  assignment  for  the  benefit  of 
his  creditors,  or,  being  insolvent,  applied  for  a  recevicr  or  trustee  for  liis  property 
or  because  of  insolvency  a  receiver  or  trustee  has  been  put  in  I'liarge  of  liis  pro- 
perty under  the  laws  of  a  state,  of  a  territory,  or  of  the  United  States;  or  5. 
Admitted  in  writing  his  inability  to  pay  his  debts  and  his  wilhngness  to  be  ad- 
judged a  bankrupt  on  that  ground,  b)  A  petition  may  be  filed  against  a  person  who 
is  insolvent  and  who  has  committed  an  act  of  banliruptcy  within  four  months  after 
the  commission  of  such  act.  Such  time  shall  not  expire  until  four  months  after:  1.  The 
date  of  the  recording  or  registering  of  the  transfer  or  assignment  when  the  act  consists 
in  having  made  a  transfer  of  any  of  his  property  with  intent  to  hinder,  delay,  or 
defraud  bis  creditors  of  for  the  purpose  of  giving  a  preference  as  hereinbefore  pro- 
vided, or  a  general  assignment  for  the  benefit  of  his  creditors,  if  by  law  such  recor- 
ding or  registering  is  required  or  permitted,  or,  if  it  is  not,  from  the  date  when  the 
beneficiary  takes  notorious,  exclusive,  or  continuous  possession  of  the  property  un- 
less the  petitioning  creditors  have  received  actual  notice  of  such  transfer  or  assign- 
ment, c)  It  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy  in- 
stituted under  the  first  subdivision  of  tliis  section  to  allege  and  prove  that  the 
party  proceeded  against  was  not  insolvent  as  defined  in  this  act  at  the  time  of  the 
fUing  the  petition  against  him,  and  if  solvency  at  such  date  is  proved  by  the  alleged 
bankrupt  the  proceedings  shall  be  dismissed,  and  under  said  subdivision  one  the 
burden  of  proving  solvency  shall  be  on  the  alleged  bankrupt,  d)  Whenever  a 
person  against  whom  a  petition  has  been  filed  as  hereinbefore  provided  mider  the 
second  and  third  subchvisions  of  tliis  section  takes  issue  with  and  denies  the  alle- 
gation of  his  insolvency,  it  shall  be  his  duty  to  appear  in  court  on  the  hearing,  mth 
liis  books,  papers,  and  accounts,  and  submit  to  an  examination,  and  give  testimony 
as  to  all  matters  tending  to  establish  solvency  or  insolvency,  and  in  case  of  his  failure 
to  so  attend  and  submit  to  examination  the  burden  of  proving  his  solvency  shall 
rest  upon  him.  e)  Whenever  a  petition  is  filed  by  any  person  for  the  purpose  of 
having  another  adjudged  a  bankrupt,  and  an  application  is  made  to  take  charge  of 
and  hold  the  property  of  the  alleged  bankrupt,  or  any  part  of  the  same,  prior  to 
the  adjudication  and  pending  a  hearing  on  the  petition,  the  petitioner  or  apphcant 
shall  file  in  the  same  court  a  bond  with  at  least  two  good  and  sufficient  sureties 
who  shall  reside  within  the  jurisdiction  of  said  court,  to  be  approved  by  the  court 
or  a  judge  thereof,  in  such  sum  as  the  court  shall  direct,  conditioned  for  the  payment, 
in  case  such  petition  is  dismissed,  to  the  respondent,  his  or  her  personal  represen- 
tatives, all  costs,  expenses,  and  damages  occasioned  by  such  seizure,  taking,  and 
detention  of  the  property  of  the  alleged  bankrupt. 
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If  such  petition  be  dismissed  by  the  court  or  withdrawn  by  the  petitioner, 
the  respondent  or  respondents  shall  be  allowed  all  costs,  counsel  fees,  expenses, 
and  damages  occasioned  by  such  seizui-e,  taking,  or  detention  of  such  property. 
Counsel  fees,  costs,  expenses,  and  damages  shall  be  fixed  and  allowed  by  the  court, 
and  paid  by  the  obhgors  in  such  bond. 

Sec.  4.  Who  may  become  bankrupts,  a)  Any  person,  except  a  municipal,  rail- 
road, insurance,  or  banking  corporation,  shall  be  entitled  to  the  benefits  of  this  act 
as  a  voluntary  bankrupt,  b)  Any  natural  person,  except  a  wage-earner  or  a  person 
engaged  chiefly  in  farming  or  the  tillage  of  the  soU,  any  unincorporated  company, 
and  any  monej^ed,  business,  or  commercial  corporation,  except  a  municipal,  rail- 
road, insurance,  or  banking  corporation  owing  debts  to  the  amount  of  one  thousand 
dollars  or  over,  may  be  adjudged  an  involuntary  bankrupt  upon  default  or  an  im- 
partial trial,  and  shall  be  subject  to  the  provisions  and  entitled  to  the  benefits  of 
this  act.  Tlie  bankruptcy  of  a  corporation  shall  not  release  its  officers,  directors, 
or  stockholders,  as  such,  from  any  Uabihty  under  the  laws  of  a  state  or  territory 
or  of  the  United  States. 

Sec.  5.  Partners,  a)  A  partnership,  during  the  continuation  of  the  partnership 
business,  or  after  its  dissolution  and  before  the  final  settlement  thereof,  may  be 
adjudged  a  bankrupt,  b)  The  creditors  of  the  partnersliip  shall  appoint  the  trustee ; 
in  other  respects  so  far  as  possible  the  estate  shaU  be  administered  as  herein  provided 
for  other  estates,  c)  The  court  of  bankruptcy  wliich  has  jurisdiction  of  one  of  the 
partners  may  have  jurisdiction  of  aU  the  partners  and  of  the  administration  of  the 
partnerslup  and  individual  jiroperty.  d)  The  trustee  shall  keep  separate  accounts 
of  the  partnership  property  and  of  the  property  belonging  to  the  individual  partners, 
e)  The  expenses  shall  be  paid  from  the  partnership  property  and  the  individual 
property  in  such  proportions  as  the  court  shall  determine,  f)  The  net  proceeds 
of  the  partnersliip  projjcrty  shall  be  appropriated  to  the  payment  of  the  partnership 
debts,  and  the  net  proceeds  of  the  individual  estate  of  each  partner  to  the  payment 
of  his  individual  debts.  Should  any  surplus  remain  of  the  property  of  any  partner 
after  paying  his  individual  debts,  such  surplus  shall  be  added  to  the  partnership 
assets  and  be  apphed  to  the  payment  of  the  partnersliip  debts.  Should  any  surplus 
of  the  partnersliip  property  remain  after  paying  the  partnership  debts,  such  surplus 
shall  be  added  to  the  assets  of  the  individual  partners  in  the  proportion  of  their 
respective  interests  in  the  partnersliip.  g)  The  court  may  permit  the  proof  of  the 
claim  of  the  partnersliip  estate  against  the  individual  estates,  and  vice  versa,  and  may 
marshal  the  assets  of  the  partnership  estate  and  individual  estates  so  as  to  pre- 
vent preferences  and  secure  the  equitable  distribution  of  the  property  of  the  several 
estates,  h)  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  partnership 
being  adjudged  bankrupt,  the  partnership  property  shall  not  be  administered  in 
bankruptcy,  unless  by  consent  of  the  partner  or  partners  not  adjudged  bankrupt; 
but  such  partner  or  partners  not  adjudged  bankrupt  shall  settle  the  partnersliip 
business  as  expeditiously  as  its  nature  will  permit,  and  account  for  the  interest 
of  the  partner  or  partners  adjudged  banki'upt. 

Sec.  6.  Exemptions  of  bankrupts,  a)  This  act  shall  not  affect  the  allowance 
to  bankrupts  of  the  exemptions  which  are  prescribed  by  the  state  laws  in  force 
at  the  time  of  the  fiUng  of  the  petition  in  the  state  wherein  they  have  had  their 
domicile  for  the  six  months  or  the  greater  portion  thereof  immediately  preceding 
the  fihng  of  the  petition. 

Sec.  7.  Duties  of  bankrupts,  a)  The  bankrupt  shall:  1.  Attend  the  first  meeting 
of  his  creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do  so,  and  the  hearing 
upon  his  apphcation  for  a  discharge,  if  filed;  2.  Comply  with  all  lawful  orders 
the  court;  3.  Examine  the  correctness  of  all  proofs  of  claims  filed  against  his 
estate;  4.  Execute  and  dehver  such  papers  as  shall  be  ordered  by  the  court; 
5.  Execute  to  his  trustee  transfers  of  all  his  property  in  foreign  countries;  6.  Imme- 
diately inform  his  trustee  of  any  attempt,  by  his  creditors  or  other  persons,  to 
evade  the  provisions  of  this  act,  coming  to  his  knowledge;  7.  In  case  of  any  person 
having  to  his  knowledge  proved  a  false  claim  against  liis  estate,  disclose  that  fact 
immediately  to  his  trustee;  8.  Prepare,  make  oath  to,  and  file  in  court  within 
ten  days,  unless  further  time  is  granted,  after  the  adjudication,  if  an  involuntary 
bankrupt,  and  with  the  petition  if  a  voluntary  bankrupt,  a  schedule  of  his  property, 
showing  the  amount  and  kind  of  property,  the  location  thereof,  its  money  value  in 
detail,  and  a  Ust  of  his  creditors,  showing  their  residences,  if  known,  if  unknown, 
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that  fact  to  be  stated,  the  amounts  due  each  of  them,  the  consideration  thereof,  the 
security  held  by  them,  if  anj',  and  a  claim  for  such  exemptions  as  he  may  be  entitled 
to,  all  in  triphcate,  one  copy  of  each  for  the  clerk,  one  for  the  referee,  and  one  for 
the  trustee;  and  9.  When  present  at  the  first  meeting  of  his  creditors,  and  at  such 
other  times  as  the  court  shall  order,  submit  to  an  examination  concerning  the  con- 
ducting of  his  business,  the  cause  of  his  bankruptcy,  his  deahngs  with  his  creditors 
and  other  persons,  the  amount,  kind  and,  whereabouts  of  his  property,  and,  in  addition 
all  matters  which  may  effect  the  administration  and  settlement  of  his  estate;  but 
no  testimony  given  by  him  shall  be  offered  in  evidence  against  liim  in  an}'  criminal 
proceeding. 

Provided,  however,  that  he  shall  not  be  required  to  attend  a  meeting  of  his 
creditors,  or  at  or  for  an  examination  at  a  place  more  than  one  hundred  and  fifty 
miles  distant  from  liis  homo  or  princip.al  place  of  business,  or  to  examine  claims 
except  when  presented  to  liira,  unless  ordered  by  the  court,  or  a  judge  thereof,  for 
cause  sho\vn,  and  the  bankrupt  sliall  be  paid  his  actual  expenses  from  the  estate 
when  examined  or  required  to  attend  at  any  place  other  than  the  city,  town,  or 
village  of  his  residence. 

Sec.  8.  Death  or  insanity  of  bankrupts,  a)  The  death  or  insanity  of  a  bankrupt 
shall  not  abate  the  proceedings,  but  the  same  shall  be  conducted  and  concluded  in 
the  same  manner,  so  far  as  possible,  as  though  he  had  not  died  or  become  insane: 
Provided,  that  in  case  of  death  the  widow  and  cliildren  shall  be  entitled  to  all 
rights  of  dower  and  allowance  fixed  by  the  laws  of  the  state  of  the  bankrupt's 
residence. 

Sec.  9.  Protection  and  detention  of  bankrupts,  a)  A  bankrupt  shall  be  cxcempt 
from  arrest  upon  civil  process  except  in  the  following  cases:  1.  When  issued  from  a 
court  of  bankruptcy  for  contempt  or  disobedience  of  its  lavrful  orders;  2.  When 
issued  from  a  state  court  having  jurisdiction,  and  served  within  such  state,  upon 
a  debt  or  claim  from  which  his  discharge  in  bankruptcy  would  not  be  a  release, 
and  in  such  case  he  shall  be  excempt  from  such  arrest  when  in  attendance  upon 
a  court  of  bankruptcy  or  engaged  in  the  performance  of  a  duty  imposed  by  this  act. 
b)  The  judge  may-  at  any  time  after  the  fihng  of  a  petition  by  or  against  a  person, 
and  before  the  expiration  of  one  month  after  the  quahfication  of  the  trustee,  upon 
satisfactorj'  proof  by  the  affidavits  of  at  least  two  persons  that  such  bankrupt  is 
about  to  leave  the  district  in  which  he  resides  or  has  liis  principal  place  of  business 
to  avoid  examination,  and  that  his  departure  will  defeat  the  pi'oceedings  in  bank- 
ruptcy, issue  a  warrant  to  the  marshal,  directing  him  to  bring  such  bankrupt  forth- 
with before  the  court  for  examination.  If  upon  hearing  the  evidence  of  the  parties 
it  shall  appear  to  the  court  or  a  judge  thereof,  that  the  allegations  are  true  and  that 
it  is  necessary,  he  shall  order  such  marshal  to  keep  such  bankrupt  in  custody  not 
exceeding  ten  days,  but  not  imprison  him,  until  be  shall  he  examined  and  released 
or  give  bail  conditioned  for  his  appearance  for  examination,  from  time  to  time,  not 
exceeding  in  all  ten  days,  as  required  by  the  court,  and  for  liis  obedience  to  aU 
lawful  orders  made  in  reference  tliereto. 

Sec.  10.  Extradition  of  bankrupts,  a)  WTienerver  a  warrant  for  the  apprehension 
of  a  bankrupt  shall  have  been  issued,  and  he  shall  have  been  found  within  the  ju- 
risdiction of  a  court  other  than  the  one  issuing  the  warrant,  he  may  be  extradited 
in  the  same  manner  in  which  persons  under  indictment  are  now  extradited  from  one 
district  witliin  wliich  a  district  court  has  jurisdiction  to  another. 

Sec.  11.  Suits  by  and  against  bankrupts,  a)  A  suit  which  is  founded  upon  a 
claim  from  which  a  discharge  would  be  a  release,  and  which  is  pending  against  a 
person  at  the  time  of  the  fihng  of  a  petition  against  him,  shall  be  stayed  untU  after 
an  adjudication  or  the  dismissal  of  the  petition ;  if  such  person  is  adjudged  a  bankrupt, 
such  action  maj*  be  further  staj^ed  untU  twelve  months  after  the  date  of  such  ad- 
judication, or,  if  witliin  that  time  such  person  apphes  for  a  discharge,  then  until 
the  question  of  such  discharge  is  determined,  b)  The  court  may  order  the  trustee 
to  enter  his  appearance  and  defend  any  pending  suit  against  the  bankrupt,  c)  A 
trustee  may,  with  the  approval  of  the  court,  be  permitted  to  prosecute  as  trustee 
any  suit  commenced  by  the  bankrupt  prior  to  the  adjudication,  with  like  force  and 
effect  as  though  it  had  been  commenced  by  him.  d)  Suits  shall  not  be  brought 
by  or  against  a  trustee  of  a  bankrupt  estate  subsequent  to  two  years  after  the  estate 
has  been  closed. 
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Sec.  12.  Compositions,  when  confirmed,  a)  A  bankrupt  may  offer,  either  be- 
fore or  aftsr  adjudication,  terms  of  composition  to  his  creditors  after,  but  not 
before,  he  has  been  examined  in  open  court  or  at  a  meeting  of  his  creditors  and  has 
filed  in  court  the  schedule  of  his  property  and  list  of  his  creditors,  required  to  be 
filed  by  bankrupts.  In  compositions  before  adjudication  the  bankrupt  shall  file 
the  required  schedules,  and  thereupon  the  court  shall  call  a  meeting  of  creditors 
for  the  allowance  of  claims,  examination  of  the  bankrupt,  and  preservation  or 
conduct  of  estates,  at  which  meeting  the  judge  or  referee  shall  preside  ;  and  action 
upon  the  petition  for  adjudication  shall  be  delayed  until  it  shall  be  determined 
whether  such  composition  shall  be  confirmed,  b)  An  application  for  the  confir- 
mation of  a  composition  may  be  filed  in  the  court  of  bankruptcy  after,  but  not 
before  it  has  been  accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  number  must  represent  a  majority  in  amount 
of  such  claims,  and  the  consideration  to  be  paid  by  the  bankrupt  to  his  creditors, 
and  the  money  necessary  to  pay  all  debts  which  have  priority  and  the  cost  of  the 
proceedings,  have  been  deposited  in  such  place  as  shall  be  designated  by  and  subject 
to  the  order  of  the  judge,  c)  A  date  and  place,  with  reference  to  the  convenience 
of  the  parties  in  interest,  shall  be  fixed  for  the  hearing  upon  each  apphcation  for  the 
confirmation  of  a  composition,  and  such  objections  as  may  be  made  to  its  con- 
firmation, d)  The  judge  shall  confirm  a  composition  if  satisfied  that:  1.  It  is  for 
the  best  interests  of  the  creditors;  2.  The  bankrupt  has  not  been  guilty  of  any 
of  the  acts  or  failed  to  perform  any  of  tlie  duties  which  would  be  a  bar  to  his  discharge ; 
and  3.  The  offer  and  its  acceptance  are  in  good  faith  and  have  not  been  made  or 
procured  except  as  herein  provided,  or  by  any  means,  promises,  or  acts  herein 
forbidden,  e)  Upon  the  corjirmation  of  a  composition,  the  consideration  shall  be 
distributed  as  the  judge  shall  direct,  and  the  case  dismissed.  Whenever  a  composition 
is  not  confirmed,  the  estate  shall  be  administered  in  bankruptcy  as  herein  provided. 

Sec.  13.  Compositions,  when  set  aside,  a)  The  judge  may,  upon  the  apphcation 
of  parties  in  interest  filed  at  any  time  within  six  months  after  a  composition  has 
been  confirmed,  set  the  same  aside  and  reinstate  the  case  if  it  shall  be  made  to 
appear  upon  a  trial  that  fraud  was  practiced  in  the  procuring  of  such  composition, 
and  that  the  knowledge  thereof  lias  come  to  the  petitioners  since  the  confirmation 
of  such  composition. 

Sec.  14.  Discharges,  when  granted,  a)  Any  person  may,  after  the  expiration 
of  one  month  and  within  the  next  twelve  months  subsequent  to  being  adjudged 
a  bankrupt,  file  an  application  for  a  di.=;charge  in  the  court  of  bankruptcj'  in  which 
the  proceedings  are  pending;  if  it  shall  be  made  to  appear  to  the  judge  that  the 
bankrupt  was  unavoidably  prevented  from  fOing  it  within  such  time,  it  may  be  filed 
within  but  not  after  the  expiration  of  the  next  six  months,  b)  The  judge  shaU 
hear  the  apphcation  for  a  discharge,  and  such  proofs  and  pleas  as  may  be  made 
in  opposition  thereto  by  the  trustee  or  other  parties  in  interest,  at  such  time  as 
win  give  the  trustee  or  parties  in  interest  a  reasonable  opportunity  to  be  fully  heard, 
and  investigate  the  merits  of  the  apphcation  and  discharge  the  apphcant  unless 
he  has:  1.  Committed  an  offense  punishable  by  imprisonment  as  herein  provided; 
or  2.  With  intent  to  conceal  his  true  financial  condition,  destroyed,  concealed,  or 
failed  to  keep  books  of  accotmt  or  records  from  which  such  condition  might  be  ascer- 
tained or  3.  Obtained  money  or  property  on  credit  upon  a  materially  false  statement 
in  writing,  made  by  him  to  any  person  or  his  representative  for  the  purpose  of  ob- 
taining credit  from  sucli  person;  or  4.  At  any  time  subsequent  to  the  first  day 
of  the  four  months  immediately  jjreceding  the  filing  of  the  petition  transferred, 
removed,  destroj'ed,  or  concealed,  or  permitted  to  be  removed,  destroyed,  or  con- 
cealed, any  of  his  property,  with  intent  to  hinder,  delay,  or  defraud  his  creditors; 
or  5.  In  voluntary  proceedings  been  granted  a  discharge  in  bankruptcy  within  six 
years;  or  6.  In  the  course  of  the  proceedings  in  bankruptcy  refused  to  obey  any 
lawful  order  of,  or  to  answer  any  material  question  approved  by  the  court :  Pro- 
vided, That  a  trustee  shall  not  interpose  objections  to  a  bankrupt's  discharge  until 
he  shall  be  authorized  so  to  do  at  a  meeting  of  creditors  called  for  that  purpose, 
c)  The  confirmation  of  a  composition  shall  discharge  the  bankrupt  from  his  debts, 
other  than  those  agreed  to  be  paid  by  the  terms  of  the  composition  and  those  not 
affected  by  a  discharge. 

Sec.  15.  Discharges,  when  revoked,  a)  The  judge  may,  upon  the  application 
of  parties  in  interest  who  have  not  been  guUty  of  imdue  laches,  filed  at  any  time 
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within  one  year  after  a  discharge  shall  have  been  granted,  revoke  it  upon  a  trial 
if  it  shall  be'made  to  appear  that  it  was  obtained  through  the  fraud  of  the  bankrupt, 
and  that  the  knowledge  of  the  fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge  and  that  the  actual  facts  did  not  warrant  the  discharge. 

Sec.  16.  Co-debtors  of  bankrupts,  a)  The  liabiUty  of  a  person  who  is  a  co-debtor 
with,  or  guarantor  or  in  any  manner  a  surety  for,  a  bankrupt  .shall  not  be  altered 
by  the  discharge  of  such  bankrupt. 

Sec.  17.  Debts  not  affected  by  a  discharge,  a)  A  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as:  1.  Are  due 
as  a  tax  levied  by  the  United  States,  the  state,  county,  district,  or  municipaUty 
in  which  he  resides;  2.  Are  habiUties  for  obtaining  property  by  false  pretenses 
or  false  representations,  or  for  willful  and  mahcious  injuries  to  the  person  or  property 
of  another,  or  for  ahmoney  due  or  to  become  due,  or  for  maintenance  or  support 
of  wife  or  cliild,  or  for  seduction  of  an  unmarried  female,  or  for  criminal  conversation ; 
3.  Have  not  been  duly  scheduled  in  time  for  proof  and  allowance,  with  the  name 
of  the  creditor  if  known  to  the  bankrupt,  unless  such  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy ;  or  4.  Were  created  by  liis  fraud,  em- 
bezzlement, misappropriation,  or  defalcation  wliile  acting  as  an  officer  or  in  any 
fiduciary  capacity. 

Chapter  IV.    Courts  and  procedure  therein.^) 

Sec.  18.  Process,  pleadings,  and  adjudications,  a)  Upon  the  filing  of  a  petition 
for  involuntary  bankruptcy,  service  thereof,  with  a  writ  of  subpoena,  shall  be  made 
upon  the  person  therein  named  as  defendant  in  the  same  manner  that  service  of  such 
process  is  now  had  upon  the  commencement  of  a  suit  in  equity  in  the  courts  of  the 
United  States,  except  that  it  shall  be  returnable  witliin  fifteen  days,  unless  the  judge 
shall  for  cause  fix  a  longer  time;  but  in  case  personal  service  can  not  be  made,  then 
notice  shall  be  given  by  publication  in  tlie  same  manner  and  for  the  same  time  as 
provided  by  law  for  notice  by  publication  in  suits  to  enforce  a  legal  or  equitable 
lien  in  courts  of  the  United  States,  except  that,  unless  the  judge  shall  otherwise 
direct,  the  order  shall  be  pubhshcd  not  more  than  once  a  week  for  two  consecutive 
weeks,  and  the  return  day  shall  be  t«n  days  after  the  last  pubUcation  unless  the 
judge  shall  for  cause  fix  a  longer  time,  b)  The  bankrupt,  or  any  creditor,  may 
appear  and  plead  to  the  petition  witliin  five  days  after  the  return  day,  or  within  such 
further  time  as  the  court  may  allow,  c)  All  pleadings  setting  up  matters  of  fact 
shall  be  verified  under  oath,  d)  If  the  bankrupt,  or  any  of  his  creditors,  shall 
appear,  witliin  the  time  h  mi  ted,  and  controvert  the  facts  alleged  in  the  petition,  the 
judge  shall  determine,  as  soon  as  may  be,  the  issues  presented  by  the  pleadings, 
without  the  intervention  of  a  jury,  except  in  cases  where  a  jury  trial  is  given  by  this 
act,  and  makes  the  adjudication  or  dismiss  the  petition,  e)  If  on  the  last  day  witliin 
wliich  pleadings  may  be  filed  none  are  filed  by  the  bankrupt  or  any  of  his  creditors, 
the  judge  shaU  on  the  next  day,  if  present,  or  as  soon  thereafter  as  practicable,  make 
the  adjudication  or  dismiss  the  petition,  f)  If  the  judge  is  absent  from  the  district,  or 
the  division  of  the  district  in  wliich  the  petition  is  pending,  on  the  next  day  after 
the  last  day  on  which  pleadings  may  be  filed,  and  none  have  been  filed  by  the 
bankrupt  or  any  of  liis  creditors,  the  clerk  shall  forthwith  refer  the  case  to  the 
referee,  g)  Upon  the  fihng  of  a  voluntary  petition  the  judge  shall  hear  the  petition 
and  make  the  adjudication  or  dismiss  the  petition.  If  the  judge  is  absent  from 
the  district,  or  the  division  of  the  district  in  which  the  petition  is  filed  at  the  time 
of  the  filing,  the  clerk  shall  forthwith  refer  the  case  to  the  referee. 

Sec.  19.  Jury  trials,  a)  A  person  against  whom  an  involuntary  petition  has 
been  filed  shall  be  entitled  to  have  a  trial  by  jury,  in  respect  to  the  question  of  liis 
insolvency,  except  as  herein  otherwise  provided,  and  any  act  of  bankruptcy  alleged 
in  such  petition  to  have  been  committed,  upon  fihng  a  written  apphcation  therefor 
at  or  before  the  time  within  which  an  answer  may  be  filed.  If  such  apphcation  is 
not  filed  within  such  time,  a  trial  by  jury  shall  be  deemed  to  have  been  waived, 
b)  If  a  jury  is  not  in  attendance  upon  the  court,  one  may  be  specially  summoned 
for  the  trial,  or  the  case  may  be  postponed,  or,  if  the  case  is  pending  in  one  of  the 
district  courts  within  the  jurisdiction  of  a  circuit  court  of  the  United  States,  it  may 

1)  Afl  to  the  changes  in  the  jurisdiction  of  the  federal  courts,  effective  January  1, 
1912,  see,  article  on  Courts  and  Procedure,  supra. 
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be  certified  for  trial  to  the  circuit  court  sitting  at  the  same  place,  or  by  consent 
of  parties  when  sitting  at  any  other  place  in  the  same  district,  if  such  circuit  court 
has  or  is  to  have  a  jury  first  in  attendance,  c)  The  right  to  submit  matters  in 
controversy,  or  an  alleged  offense  under  this  act,  to  a  jury  shall  be  determined 
and  enjoyed,  except  as  provided  by  this  act,  according  to  the  United  States  laws 
now  in  force  or  such  as  may  be  hereafter  enacted  in  relation  to   trials  by  jviry. 

Sec.  20.  Oaths,  affirmations,  a)  Oaths  required  by  this  act,  except  upon 
hearings  in  court,  may  be  administered  by:  1.  Referees;  2.  (;ffir-ers  authorized  to 
administer  oaths  in  proceedings  before  the  courts  of  the  United  States,  or  under 
the  laws  of  the  state  where  the  same  are  to  be  taken;  and  3.  Diplomatic  or  con- 
sular officers  of  the  United  States  in  any  foreign  countrj'.  b)  Any  person  con- 
scientiously opposed  to  taking  an  oath  may,  in  lieu  thereof,  affirm.  Any  person 
who  shaU  affirm  falsely  shall  be  punished  as  for  the  making  of  a  false  oath. 

Sec.  21,  Evidence,  a)  A  court  of  bankruptcy  may,  upon  appUcation  of  any 
officer,  bankrupt,  or  creditor,  by  order  require  any  designated  person,  including 
the  bankrupt  and  his  wife,  to  appear  in  court,  or  before  a  referee,  or  the  judge  of 
any  state  court,  to  be  examined  concerning  the  acts,  conduct,  or  property  of  a 
bankrupt  whose  estate  is  in  process  of  administration  under  this  act:  Provided, 
that  the  wife  may  be  examined  only  touching  business  transacted  by  her  or  to 
which  she  is  a  party,  and  to  determine  the  fact  whether  she  has  transacted  or  been 
a  party  to  any  business  of  the  bankrupt,  b)  The  right  to  take  depositions  in  pro- 
ceedings under  this  act  shall  be  determined  and  enjoyed  according  to  the  United  States 
laws  now  in  force,  or  such  as  may  be  hereafter  enacted  relating  to  the  taking  of 
depositions,  except  as  herein  provided,  c)  Notice  of  the  taking  of  depositions  shall 
be  fUed  with  the  referee  in  every  case.  When  depositions  are  to  be  taken  in  opposition 
to  the  allowance  of  a  claim  notice  shall  also  be  served  upon  the  claimant,  and  when  in 
opposition  to  a  discharge  notice  shall  also  be  served  upon  the  bankrupt,  d)  Certified 
copies  of  proceedings  before  a  referee,  or  of  papers,  when  issued  by  the  clerk  or 
referee,  shall  be  admitted  as  evidence  with  Uke  force  and  effect  as  certified  copies 
of  the  records  of  district  courts  of  the  United  States  are  now  or  may  hereafter  be 
admitted  as  evidence,  e)  A  certified  copy  of  the  order  approving  the  bond  of 
a  trustee  shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the  title  to  the 
property  of  the  bankrupt,  and  if  recorded  shall  impart  the  same  notice  that  a  deed 
from  the  bankrupt  to  the  trustee  if  recorded  would  have  imparted  had  not  bankruptcy 
proceedings  intervened,  f)  A  certified  copy  of  an  order  confirming  or  setting 
aside  a  composition,  or  granting  or  setting  aside  a  discharge,  not  revoked,  shall  be 
evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the  proceedings,  and  of 
the  fact  that  the  order  was  made,  g)  A  certified  copy  of  an  order  confirming  a 
composition  shall  constitute  evidence  of  the  revesting  of  the  title  of  his  property 
in  the  bankrupt,  and  if  recorded  sliaU  impart  the  same  notice  that  a  deed  from  the 
trustee  to  the  bankrupt  if  recorded  would  impart. 

Sec.  22.  Reference  of  eases  after  adjudication,  a)  After  a  person  )ias  been 
adjudged  a  bankrupt  the  judge  may  cause  the  trustee  to  proceed  with  the  admi- 
nistration of  the  estate,  or  refer  it:  1.  Generally  to  the  referee  or  specially  with  only 
limited  authority  to  act  in  the  premises  or  to  consider  and  report  upon  specified 
issues;  or  2.  To  any  referee  within  the  territorial  jurisdiction  of  the  court,  if  the 
convenience  of  parties  in  interest  will  be  served  thereby,  or  for  cause,  or  if  the  bank- 
rupt does  not  do  business,  reside,  or  have  his  domicile  in  the  district,  b)  The 
judge  may,  at  any  time,  for  the  convenience  of  parties  or  for  cause,  transfer  a  case 
from  one  referee  to  another. 

Sec.  23.  Jurisdiction  of  United  States  and  state  courts,  a)  The  United  States 
circuit  courts  shall  have  jurisdiction  of  all  controversies  at  law  and  in  equity,  as 
distinguished  from  proceedings  in  bankruptcy,  between  trustees  as  such  and  ad- 
verse claimants  concerning  the  property  acquired  or  claimed  by  the  trustees,  in  the 
same  manner  and  to  the  same  extent  only  as  though  bankruptcy  proceedings  had 
not  been  instituted  and  such  controversies  had  been  between  the  bankrupts  and 
such  adverse  claimants,  b)  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted 
in  the  courts  where  the  bankrupt,  whose  estate  is  being  administered  bj'  sucli  trustee, 
might  have  brought  or  prosecuted  them  if  proceedings  in  bankruptcy  had  not  been 
instituted,  unless  by  consent  of  the  proposed  defendant,  except  suits  for  the  recovery 
of  property  under  section  sixty,  subdivision  b;  section  .sixty-seven,  subdivision  e; 
and  section  seventy,  subdivision  e.  c)  The  United  States  circuit  courts  shall  have 
B  20 
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concurrent  jurisdiction  with  the  courts  of  bankruptcy,  within  their  respective 
territorial  limits,  of  the  offenses  enumerated  in  tliis  act. 

After  Januiiry  1.  1912,  the  jvirisdiction  of  the  circuit  courts  is  transferred  to  the  dis- 
trict courts. 

Sec.  24.  Jurisdiction  of  appellate  courts,  a)  The  .supreme  court  of  the  United 
States,  the  circuit  courts  of  appeals  of  the  United  States,  and  the  supreme  courts 
of  the  territories,  in  vacation  in  chambers  and  during  their  respective  terms,  as 
now  or  as  they  may  be  hereafter  held,  arc  hereby  invested  with  appellate  jurisdiction 
of  controversies  arising  in  bankruptcy  proceedings  from  the  courts  of  bankruptcy 
from  which  they  have  appellate  jurisdiction  in  other  cases.  The  supreme  court 
of  the  United  States  shall  exercise  a  like  jurisdiction  from  courts  of  bankruptcy 
not  within  any  organized  circuit  of  the  United  States  and  from  the  supreme  court 
of  the  District  of  Columbia,  b)  The  several  circuit  courts  of  appeal  shall  have 
jurisdiction  in  equity,  either  interlocutory  or  final,  to  superintend  and  revi.se  in  matter 
of  law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy  witliin  their 
jurisdiction.  Such  power  shall  be  exercised  on  due  notice  and  petition  by  any  party 
aggrieved. 

Tlie  appellate  jurisdiction  of  the  circuit  courts  of  appeals  is  vested,  after  January  1, 
1912.  in  the  circuit  courts. 

Sec.  25.  Appeals  and  writs  of  error,  a)  That  appeals,  a.s  in  equity  cases,  may 
be  taken  in  bankruptcy  proceedings  from  the  couits  of  bankruptcy  to  the  circuit 
court  of  appeals  of  the  United  States,  and  to  the  supreme  court  of  tlie  territories 
in  the  following  cases,  to  wit:  1.  From  a  judgment  adjudging  or  refusing  to  adjudge, 
the  defendant  a  bankrupt;  2.  From  a  judgment  granting  or  denying  a  discharge; 
and  3.  From  a  judgment  allowing  or  rejecting  a  debt  or  claim  of  five  hundred  dollars 
or  over.  Such  appeal  shall  be  taken  within  ten  days  after  the  judgment  appealed 
from  has  been  rendered,  and  may  be  heard  and  determined  by  the  appellate  court 
in  term  or  vacation,  as  the  case  may  be.  b)  From  any  final  decision  of  a  court 
of  appeals,  allowing  or  rejecting  a  claim  under  this  act,  an  appeal  may  be  had  under 
such  rules  and  within  such  time  as  may  be  prescribed  by  the  .supreme  court  of  the 
United  States,  in  the  following  cases  and  no  other:  1.  Wliere  the  amount  in  contro- 
versy exceeds  the  sum  of  two  thousand  dollars,  and  the  question  involved  is  one 
which  might  have  been  taken  on  appeal  or  writ  of  error  from  the  highest  court  of 
a  state  to  the  supreme  court  of  the  United  States ;  or  2.  Where  some  Justice  of  the 
supreme  court  of  the  United  States  shall  certify  that  in  his  opinion  tlie  determination 
of  the  question  or  questions  involved  in  the  allowance  or  rejection  of  such  claim 
is  essential  to  a  uniform  construction  of  tliis  act  throughout  the  United  States. 
c)  Trustees  shall  not  be  required  to  give  bond  when  they  take  appeals  or  sue  out 
writs  of  error,  d)  Controversies  may  be  certified  to  the  supreme  court  of  the 
United  States  from  other  courts  of  the  United  States,  and  the  former  court  may 
exercise  jurisdiction  thereof  and  issue  writs  of  certiorari  pursuant  to  the  provisions 
of  the  United  States  laws  now  in  force  or  such  as  may  be  hereafter  enacted. 

Sec.  26.  Arbitration  of  controversies,  a)  The  trustee  may,  pursuant  to  the 
direction  of  the  court,  submit  to  arbitration  any  controversy  arising  in  the  settlement 
of  the  estate,  b)  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one  by 
the  trustee,  one  by  the  other  party  to  the  controversy,  and  the  tliird  by  the  two 
so  chosen,  or  if  they  fail  to  agree  in  five  days  after  their  appointment  the  court  shall 
appoint  the  third  arbitrator,  c)  The  wiitten  finding  of  the  arbitrators,  or  a  majority 
of  them,  as  to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like  force 
and  effect  as  the  verdict  of  a  jury. 

Sec.  27.  Compromises,  a)  The  trustee  may,  with  the  approval  of  the  court, 
compromise  any  controversy  arising  in  the  administration  of  the  estate  upon  such 
terms  as  he  may  deem  for  the  best  interests  of  the  estate. 

Sec.  28.  Designation  of  newspapers,  a)  Courts  of  bankruptcy  shall  by  order 
designate  a  newspaper  pubhshed  within  their  respective  territorial  districts,  and  in 
the  county  in  which  the  bankrupt  resides  or  the  major  part  of  his  property  is  situated, 
in  which  notices  required  to  be  pubhshed  by  this  act  and  orders  which  the  court 
may  direct  to  be  published  shall  be  inserted.  Any  court  may  in  a  particular  case, 
for  the  convenience  of  parties  in  interest,  designate  some  additional  newspaper  in 
which  notices  and  orders  in  such  case  shall  be  pubhshed. 

Sec.  29.  Offenses,  a)  A  person  shall  be  punished,  by  imprisonment  for  a  period 
not  to  exceed  five  years,  upon  conviction  of  the  offense  of  having  knowingly  and 
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fraudulently  appropriated  to  his  own  use,  embezzled,  spent,  or  unlawfuUy  transferred 
any  property  or  secreted  or  destroyed  any  document  belonging  to  a  bankrupt  estate 
which  came  into  his  charge  as  trustee,  b)  A  person  shall  be  punished,  by  im- 
prisonment for  a  period  not  to  exceed  two  years,  upon  conviction  of  the  offense  of 
having  knowingly  and  fraudulently:  1.  Concealed  while  a  bankrupt,  or  after  his 
discharge,  from  his  trustee  any  of  the  property  belonging  to  his  estate  in  bank- 
ruptcy; or  2.  Made  a  false  oath  or  account  in,  or  in  relation  to,  any  proceeding  in 
bankruptcy;  3.  Presented  under  oath  an}'  false  claim  for  proof  against  the  estate 
of  a  bankrupt,  or  used  any  such  claim  in  composition  personally  or  by  agent,  proxy, 
or  attorney,  or  as  agent,  proxy,  or  attorney;  or  4.  Received  any  material  amount 
of  property  from  a  bankrupt  after  the  filing  of  the  petition,  with  intent  to  defeat 
this  act;  or  5.  Extorted  or  attempted  to  extort  any  money  or  property  from  any 
person  as  a  consideration  for  acting  or  forbearing  to  act  in  bankruptcy  proceedings, 
c)  A  person  shall  be  punished  by  fine,  not  to  exceed  five  hundred  dollars,  and 
forfeit  his  office,  and  the  same  shall  thereupon  become  vacant,  upon  conviction 
of  the  offense  of  having  knowingly :  1 .  Acted  as  a  referee  in  a  case  in  which  he  is  directly 
or  indirectly  interested ;  or  2.  Purchased,  while  a  referee,  directly  or  indirectly,  any 
property  of  the  estate  in  bankruptcy  of  wliich  he  is  referee;  or  3.  Refused,  while  a 
referee  or  trustee,  to  permit  a  reasonable  opportunity  for  the  inspection  of  the  account 
relating  to  the  affairs  of,  and  the  papers  and  records  of,  estates  in  his  charge  by 
parties  in  interest  when  directed  by  the  court  so  to  do.  d)  A  person  shall  not  be 
prosecuted  for  any  offense  arising  under  tliis  act  unless  the  indictment  is  found  or 
the  information  is  fUed  in  court  within  one  year  after  the  commission  of  the  offense. 

Sec.  30.  Rules,  forms,  and  orders,  a)  All  necessary  rules,  forms,  and  orders 
as  to  procedure  and  for  carrjing  this  act  into  force  and  effect  shall  be  prescribed, 
and  maj'  be  amended  from  time  to  time,  by  the  supreme  court  of  the  United  States. 

Sec.  31.  Computation  of  time,  a)  Whenever  time  is  enumerated  by  days  in 
this  act,  or  in  any  proceeding  in  bankruptcy,  the  number  of  days  shall  be  computed 
by  excluding  the  first  and  including  the  last,  unless  the  last  fall  on  a  Sunday  or  hoUday 
in  which  event  the  day  last  included  shall  be  the  next  day  thereafter  which  is  not 
a  Sunday  or  a  legal  hohday. 

Sec.  32.  Transfer  of  cases,  a)  In  the  event  petitions  are  filed  against  the  same 
person,  or  against  different  members  of  a  partnersliip,  in  different  courts  of  bank- 
ruptcy each  of  which  has  jurisdiction,  the  cases  shall  be  transferred,  by  order  of  the 
courts  rehnquishing  jurisdiction,  to  and  be  consolidated  by  the  one  of  such  courts 
which  can  proceed  with  the  same  for  the  greatest  convenience  of  parties  in  interest. 

Chapter  V.    Officers,  their  duties  and  compensation. 

Sec.  33.  Creation  of  two  offices,  a)  The  offices  of  referee  and  trustee  are  hereby 
created. 

Sec.  34.  Appointment,  removal,  and  districts  of  referees,  a)  Courts  of  bank- 
ruptcy shall,  within  the  territorial  limits  of  which  they  respectively  have  jiuisdiction: 
1.  Appoint  referees,  each  for  a  term  of  two  years,  and  may,  in  their  discretion,  remove 
them  because  their  services  are  not  needed  or  for  other  cause;  and  2.  Designate,  and 
from  time  to  time  change,  the  limits  of  the  districts  of  referees,  so  that  each  county, 
where  the  services  of  a  referee  are  needed,   may  constitute  at  least  one  district. 

Sec.  35.  Qualifications  of  referees,  a)  Individuals  shall  not  be  ehgible  to  ap- 
pointment as  referees  unless  they  are  respectively:  1.  Competent  to  perform  the 
duties  of  that  office;  2.  Not  holding  any  office  of  profit  or  emolument  under  the 
laws  of  the  United  States  or  of  any  State  other  than  commissioners  of  deeds,  justices 
of  the  peace,  masters  in  chancery,  or  notaries  pubhc;  3.  Not  related  by  con- 
sanguinity or  affinity,  within  the  third  degree  as  determined  by  the  common  law, 
to  any  of  the  judges  of  the  courts  of  barikruptcy  or  circuit  courts  of  the  United 
States,  or  of  the  justices  or  judges  of  the  appellate  courts  of  the  districts  wherein 
they  may  be  appointed;  and  4.  Residents  of,  or  have  their  offices  in,  the  territorial 
districts  for  which  they  are  to  be  appointed. 

Sec.  36.  Oaths  of  office  of  referees,  a)  Referees  shall  take  the  same  oath  of 
office  as  that  prescribed  for  judges  of  United  States  courts. 

Sec.  37.  Number  of  referees,  a)  Such  number  of  referees  shall  be  appointed 
as  may  be  necessary  to  assist  in  expeditiously  transacting  the  bankruptcy  business 
pending  in  the  various  courts  of  bankruptcy. 

20* 
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Sec.  38.  Jurisdiction  of  referees,  a)  Referees  respectively  arc  hereby  invested, 
subject  always  to  a  review  by  tlie  judge,  witliin  the  limits  of  their  districts  as  establi- 
shed from  time  to  time,  with  jurisdiction  to :  1.  Consider  all  petitions  referred  to  them 
by  the  clerks  and  make  the  adjudications  or  dismiss  tlie  petitions;  2.  Exercise 
the  powers  vested  in  courts  of  bankruptcy  for  the  administering  of  oaths  to  and 
the  examination  of  persons  as  witnesses  and  for  requiring  the  production  of  docu- 
ments in  proceedings  before  them,  except  the  power  of  commitment;  3.  Exercise 
the  powers  of  the  judge  for  the  taking  possession  and  releasing  of  the  projierty  of 
the  bankrupt  in  the  event  of  the  issuance  by  the  clerk  of  a  certificate  showing  the 
absence  of  a  judge  from  the  judicial  district,  or  the  division  of  district,  or  Ids  sickness, 
or  inabiUty  to  act;  4.  Perform  sucl)  part  of  the  duties,  except  as  to  questions 
arising  out  of  tlie  applications  of  bankrupts  for  compositions  or  discharges,  as  are 
by  this  act  conferred  on  courts  of  bankruptcy  and  as  shall  be  prescribed  by  rules 
or  orders  of  the  courts  of  bankruptcy  of  their  respective  districts,  except  as  herein 
otherwise  provided ;  and  5.  Upon  the  application  of  the  trustee  during  the  examination 
of  the  baiikrupts,  or  other  proceedings,  authorize  the  employment  of  stenographers 
at  the  expense  of  the  estates  at  a  compensation  not  to  exceed  ten  cents  per  folio 
for  reporting  and  transcribing  the  proceedings. 

Sec.  39.  Duties  of  referees,  a)  Referees  shall:  1.  Declare  dividends  and  prepare 
and  deUver  to  trustees  dividend  sheets  showing  the  dividends  declared  and  to  whom 
payable ;  2.  Examine  all  schedules  of  property  and  Usts  of  creditors  filed  by  bank- 
rupts, and  cause  such  as  are  incomplete  or  defective  to  be  amended;  3.  Furnish 
such  information  concerning  the  estates  in  process  of  administration  before  them 
as  may  be  requested  by  the  parties  in  interest;  4.  Give  notices  to  creditors  aa 
herein  provided;  5.  Make  up  records  embodying  the  evidence,  or  the  substance 
thereof,  as  agreed  upon  by  the  parties  in  all  contested  matters  arising  before  them, 
whenever  requested  to  do  so  by  either  of  the  parties  thereto,  together  with  their 
findings  therein,  and  transmit  them  to  the  judges;  6.  Prepare  and  file  the  schedules 
of  property  and  Usts  of  creditors  required  to  be  filed  by  the  bankrupts,  or  cause 
the  same  to  be  done,  when  the  bankrupts  fail,  refuse,  or  neglect  to  do  so;  7.  Safely 
keep,  perfect,  and  transmit  to  the  clerks  the  records,  herein  required  to  be  kept 
by  them,  when  the  cases  are  concluded;  8.  Transmit  to  the  clerks  such  papers 
as  may  be  on  file  before  them  whenever  the  same  are  needed  in  any  proceedings  in 
courts,  and  in  Uke  manner  secure  the  return  of  such  papers  after  they  have  been  used, 
or,  if  it  be  impracticable  to  transmit  the  original  jiapers,  transmit  certified  copies 
thereof  by  mail;  9.  Upon  application  of  any  party  in  intt^rest,  preserve  the  evidence 
taken  or  the  substance  thereof  as  agreed  upon  by  the  parties  before  them  when 
a  stenographer  is  not  in  attendance;  and  10.  Whenever  their  respective  offices  are 
in  the  same  cities  or  towns  where  the  courts  of  bankruptcy  convene,  call  upon  and 
receive  from  the  clerks  all  papers  filed  in  courts  of  bankruptcy  which  have  been 
referred  to  them,  b)  Referees  shall  not:  1.  Act  in  cases  in  which  they  are  directly 
or  indirectly  interested;  2.  Practice  as  attorneys  and  counselors  at  law  in  any 
bankruptcy  proceedings;  or  3.  Purchase,  directly  or  indirectly,  any  property  of  an 
estate  in  bankruptcy. 

Sec.  40.  Compensation  of  referees,  a)  Referees  shall  receive  as  fuU  compensation 
for  their  services,  payable  after  they  are  rendered,  a  fee  of  fifteen  dollars  deposited 
with  the  clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not 
required  from  a  voluntary  bankrupt,  and  twenty-five  cents  for  every  proof  of  claim 
filed  for  allowance,  to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost  of  ad- 
ministration, and  from  estates  which  have  been  administered  before  them  one  per 
centum  commissions  on  aU  moneys  disbursed  to  creditors  by  the  trustee,  or  one  half 
of  one  per  centum  on  the  amount  to  be  paid  to  creditors  upon  the  confirmation  of 
a  composition.  Whenever  a  case  is  transferred  from  one  referee  to  another  the 
judge  shall  determine  the  proportion  in  whicli  the  fee  and  commissions  therefor  shall 
be  divided  the  referees,  c)  In  the  event  of  the  reference  of  a  case  being  revoked 
before  it  is  concluded,  and  when  the  case  is  specially  referred,  the  judge  shall  deter- 
mine what  part  of  the  fee  and  commissions  shall  be  paid  to  the  referee. 

Sec.  41.  Contempts  before  referees,  a)  A  person  shall  not,  in  proceedings  before 
a  referee:  1.  Disobey  or  resist  any  lawful  order,  process,  or  writ;  2.  Misbehave 
during  a  hearing  or  so  near  the  place  thereof  as  to  obstruct  the  same;  3.  Neglect 
to  produce,  after  having  been  ordered  to  do  so,  any  pertinent  document;  or  4.  Refuse 
to  appear  after  having  been  subpoenaed,  or,  upon  appearing,  refuse  to  take  the 
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oath  as  a  witness,  or,  after  having  taken  the  oath,  refuse  to  be  examined  according 
to  law:  Provided,  that  ne  person  shall  be  required  to  attend  as  a  witness  before 
a  referee  at  a  place  outside  of  the  State  of  his  residence,  and  more  than  one  hundred 
miles  from  such  place  of  residence,  and  only  in  case  his  lawful  mileage  and  fee  fo 
one  day's  attendance  shall  be  first  paid  or  tendered  to  him.  b)  The  referee  shall 
certify  the  facts  to  the  judge,  if  any  person  shall  do  any  of  the  things  forbidden  in 
this  section.  The  judge  shall  thereupon,  in  a  summary  manner,  hear  the  evidence 
as  to  the  acts  complained  of  and,  if  it  is  such  as  to  warrant  him  in  so  doing,  punish 
such  person  in  the  same  manner  and  to  the  same  extent  as  for  a  contempt  committed 
before  the  court  of  bankruptcy,  or  commit  such  person  upon  the  same  conditions 
as  if  the  doing  of  the  forbidden  act  had  occurred  with  reference  to  the  process  of, 
or  in  the  presence  of,  the  court. 

Sec.  42.  Records  of  referees,  a)  The  records  of  all  proceedings  in  each  case 
before  a  referee  shall  bo  kept  as  nearly  as  may  be  in  the  same  manner  as  records 
are  now  kept  in  equity  casts  in  circuit  courts  of  the  United  States,  b)  A  i-ecord 
of  the  proceedings  in  each  case  shall  be  kept  in  a  separate  book  or  books,  and  shall, 
together  with  the  papers  on  file,  constitute  the  records  of  the  case,  c)  The  book 
or  books  containing  a  record  of  the  proceedings  shall,  when  the  case  is  concluded 
before  the  referee,  be  certified  to  by  liim,  and,  together  with  such  papers  as  are  on 
file  before  him,  be  transmitted  to  the  court  of  bankruptcy  and  shall  there  remain 
as  a  part  of  the  records  of  the  coui't. 

Sec.  43.  Referee's  absence  or  disability,  a)  Whenever  the  office  of  a  referee  is 
vacant,  or  its  occupant  is  absent  or  disquahfied  to  act,  the  judge  may  act,  or  may 
appoint  another  referee,  or  another  referee  holding  an  appointment  under  the  same 
court  may,  by  order  of  the  judge,  temporarily  fill  the  vacancy. 

Sec.  44.  Appointment  of  trustees,  a)  The  creditors  of  a  bankrupt  estate  shall 
at  their  first  meeting  after  the  adjudication  or  after  a  vacancy  has  occurred  in  the 
office  of  trustee,  or  after  an  estate  has  been  reopened,  or  after  a  composition  has 
been  set  aside  or  a  discharge  revoked,  or  if  there  is  a  vacancy  in  the  office  of  trustee, 
appoint  one  trustee  or  three  trustees  of  such  estate.  If  the  creditor-s  do  not  appoint 
a  trustee  or  trustees  as  herein  provided,  the  court  shall  do  so. 

Sec.  45.  Qualifications  of  trustees,  a)  Trustees  may  be:  1.  Individuals  who  are 
respectively  competent  to  perform  the  duties  of  that  office,  and  reside  or  have 
an  office  in  the  judicial  district  witliin  wliich  they  are  appointed,  or  2.  Corporations 
authorized  by  their  charters  or  by  law  to  act  in  such  capacity  and  having  an  office 
in  the  judicial  district  v.ithin  which  they  are  appointed. 

Sec.  46.  Death  or  removal  of  trustees,  a)  The  death  or  removal  of  a  trustee 
shall  not  abate  any  suit  or  proceeding  which  he  is  prosecuting  or  defending  at  the 
time  of  his  death  or  removal,  but  the  same  may  be  proceeded  with  or  defended  by 
liis  joint  trustee  or  successor  in  the  same  manner  as  though  the  same  had  been 
commenced  or  was  being  defended  by  such  joint  trustee  alone  or  by  such  successor. 

Sec.  47.  Duties  of  trustees,  a)  Trustees  shall  respectively:  1.  Account  for  and 
pay  over  to  the  estates  under  their  control  aU  interest  received  by  them  upon  property 
of  such  estates ;  2.  Collect  and  reduce  to  money  the  property  of  the  estates  for  which 
they  are  trustees,  under  the  direction  of  the  court,  and  close  up  the  estates  as  ex- 
peditiously as  is  compatible  with  the  best  interests  of  the  parties  in  interest  and  such 
trustees,  as  to  ail  property  hi  the  custody  or  coming  into  the  custody  of  the  bank- 
ruptcy court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of 
a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon;  and  also,  as  to 
all  property  not  in  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested 
with  all  the  rights,  I'emedies,  and  powers  of  a  judgment  creditor  holding  an  exe- 
cution duly  returned  unsatisfied;  3.  Deposit  aU  money  received  by  them  in  one 
of  the  designated  depositories ;  4.  Disburse  money  only  by  check  or  draft  on  the 
depositories  in  which  it  has  been  deposited ;  5.  Furnish  such  information  concern- 
ing the  estates  of  wliich  they  are  trustees  and  their  administration  as  may  be 
requested  by  parties  in  interest;  6.  Keep  regular  accounts  showing  all  amounts 
received  and  fromwhat  som'ces  and  aU  amounts  expended  and  on  what  ac- 
counts; 7.  Lay  before  the  final  meeting  of  the  creditors  detailed  statements  of 
the  administration  of  the  estates;  8.  Make  final  reports  and  file  final  accounts 
with  the  courts  fifteen  days  before  the  days  fixed  for  the  final  meetings  of  the 
creditors;  9.  Pay  dividends  within  ten  days  after  they  are  declared  by  the 
referees;    10.  Report  to  the  courts,  in  writing,  the  condition  of  the  estates  and 
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the  amounts  of  money  on  hand,  and  such  other  details  as  may  be  required  by 
the  courts,  within  the  first  month  after  their  appointment  and  e\'ery  two  months 
thereafter,  unless  otherwise  ordered  by  the  courts ;  and  1 1 .  Set  apart  tlie  bankrupt's 
exemptions  and  report  the  items  and  estimated  value  thereof  to  the  court  as  soon 
as  practicable  after  their  appointment,  b)  Whenevei'  three  trustees  have  been 
appointed  for  an  estate,  the  concurrence  of  at  least  two  of  them  shall  be  necessary 
to  the  validity  of  their  every  act  concerning  the  administration  of  the  estate. 

c)  The  trustee  shall,  within  thirty  days  after  the  adjudication,  file  a  certified 
copy  of  the  decree  of  adjudication  in  the  office  where  conveyances  of  real  estate 
are  recorded  in  every  county  where  the  bankrupt  owns  real  estate  not  exempt  from 
execution,  and  pay  the  fee  for  such  fihng,  and  he  shall  receive  a  compensation  of 
fifty  cents  for  each  copy  so  filed,  which,  together  with  the  fihng  fee,  shall  be  paid 
out  of  the  estate  of  the  bankrupt  as  a  part  of  the  cost  and  disbursements  of  the 
proceedings. 

Sec.  48.  Compensation  of  trustees,  a)  Trustees  shall  receive  for  their  services, 
payable  after  they  are  rendered,  a  fee  of  five  dollars  deposited  with  the  clerk  at  the  time 
the  petition  is  filed  in  each  ease,  except  when  a  fee  is  not  required  from  a  voluntary 
bankrupt,  and  such  commissions  on  all  moneys  disbursed  or  turned  over  to  any 
person,  including  lien  holders,  by  them,  as  may  be  allowed  by  the  courts,  not  to 
exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum 
on  moneys  in  excess  of  five  hundred  dollars  and  less  than  fifteen  hundred  dollars, 
two  per  centum  on  moneys  in  excess  of  fifteen  hundred  dollars  and  less  than  ten 
thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten  thousand  dollars. 
And  in  case  of  the  confirmation  of  a  composition  after  the  trustee  has  qualified 
the  court  may  allow  him,  as  compensation,  not  to  exceed  one-half  of  one  per  centum 
of  the  amount  to  be  paid  the  creditors  on  such  composition;  b)  In  the  event  of  an 
estate  being  administered  bj'  three  trustees  instead  of  one  trustee  or  by  successive 
trustees,  the  court  shall  apportion  the  fees  and  commissions  between  them  according 
to  the  services  actually  rendered,  so  that  there  shall  not  be  paid  to  trustees  for 
the  administering  of  any  estate  a  greater  amount  than  one  trustee  would  be  en- 
titled to;  c)  The  court  may,  in  its  discretion,  withliold  all  compensation  from  any 
trustee  who  has  been  removed  for  cause;  d)  Receivers  or  marshals  appointed  pur- 
suant to  section  two,  subdivision  three,  of  this  act  sliall  receive  for  their  services, 
payable  after  they  are  rendered,  compensation  by  way  of  commissions  upon  the 
moneys  disbursed  or  turned  over  to  any  person,  including  lien  holders,  by  them, 
and  also  upon  the  moneys  turned  over  by  them  or  afterwards  realized  by  the  trustees 
from  property  turned  over  in  kind  by  them  to  the  trustees,  as  the  court  may  allow, 
not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  cent- 
um on  moneys  in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five 
hundred  dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand  five  hun- 
dred dollars  and  less  tlian  ten  thousand  dollars,  and  one  per  centum  on  moneys 
in  excess  of  ten  thousand  dollars:  Provided,  that  in  case  of  the  confirmation  of  a 
composition  such  commissions  shall  not  exceed  one-half  of  one  per  centum  of  the 
amount  to  be  paid  creditors  on  such  compositions:  Provided  further,  that  when 
the  receiver  or  marshal  acts  as  a  mere  custodian  and  does  not  carry  on  the  business 
of  the  bankrupt  as  provided  in  clause  five  of  section  two  of  this  act,  he  shall  not 
receive  nor  be  allowed  in  any  form  or  guise  more  than  two  per  centum  on  the  first 
thousand  dollars  or  less,  and  one-half  of  one  per  centum  on  all  above  one  thousand 
dollars  on  moneys  disbursed  by  him  or  turned  over  by  him  to  the  trustee  and  on 
moneys  subsequently  realized  from  property  turned  over  by  him  in  kind  to  the 
trustee:  Provided  further,  that  before  the  allowance  of  compensation  notice  of 
application  therefor,  specifying  the  amount  asked,  shall  be  given  to  creditors  in 
the  manner  indicated  in  section  fifty-eight  of  this  act;  e)  Where  the  business  is 
conducted  by  trustees,  marshals,  or  receivers,  as  provided  in  clause  five  of  section 
two  of  this  Act,  the  court  may  allow  such  officers  additional  compensation  for  such 
services  by  way  of  commissions  upon  the  moneys  disbursed  or  turned  over  to  any 
person,  including  lien  holders,  by  them,  and,  in  cases  of  receivers  or  marshals,  also 
upon  the  moneys  turned  over  by  them  or  afterwards  realized  by  the  trustees  from 
property  turned  over  in  kind  by  them  to  the  trustees;  such  commissions  not  to 
exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum 
on  moneys  in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hundred 
dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand  five  hundred  dollars 
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and  less  than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of 
ten  thousand  dollars :  Provided,  that  in  case  of  the  confirmation  of  a  composition 
such  commissions  shall  not  exceed  one-half  of  one  per  centum  of  the  amount  to  be 
paid  creditors  on  such  composition:  Provided  further,  that  before  the  allowance 
of  compensation  notice  of  application  therefor,  specifying  the  amount  asked,  shall 
be  given  to  creditors  in  the  manner  indicated  in  section  fifty-eight  of  this  act. 

Sec.  49.  Accounts  and  papers  of  trustees,  a)  The  accounts  and  papers  of  trustees 
shall  be  open  to  the  inspection  of  officers  and  aU  parties  in  interest. 

Sec.  50.  Bonds  of  referees  and  trustees,  a)  Referees,  before  assuming  the 
duties  of  their  offices,  and  within  such  time  as  the  district  courts  of  the  United 
States  having  jurisdiction  shall  prescribe,  shall  respectively  quahfy  by  entering 
into  bond  to  the  United  States  in  such  sum  as  shall  be  fixed  by  such  courts,  not  to 
exceed  five  thousand  doUars.  with  such  sureties  as  shall  be  approved  by  such  courts, 
conditioned  for  the  faithful  performance  of  their  official  duties,  b)  Trustees, 
before  entering  upon  the  performance  of  their  official  duties,  and  within  ten  days 
after  their  appointment,  or  within  such  further  time,  not  to  exceed  five  days,  as  the 
court  may  permit,  shall  respectively  quahfy  by  entering  into  bond  to  the  United 
States,  with  such  sureties  as  shall  be  approved  by  the  courts,  conditioned  for  the 
faithful  performance  of  their  official  duties,  c)  The  creditors  of  a  bankrupt  estate, 
at  their  first  meeting,  after  the  adjudication,  or  after  a  vacancy  has  occurred  in  the 
office  of  trustee,  or  after  an  estate  has  been  reopened,  or  after  a  composition  has 
been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy  in  the  office  of  trustee, 
shall  fix  the  amount  of  tlie  bond  of  the  trustee ;  they  may  at  any  time  increase  the 
amount  of  the  bond.  If  the  creditors  do  not  fix  the  amount  of  the  bond  of  the  trustee 
as  herein  provided  the  court  shall  do  so.  d)  The  court  shall  require  evidence  as  to 
the  actual  value  of  the  property  of  sureties,  e)  There  shall  be  at  least  two  sureties 
upon  each  bond,  f)  The  actual  value  of  the  property  of  the  sureties,  over  and 
above  their  habihties  and  exemptions,  on  each  bond  shall  equal  at  least  the  amount 
of  such  bond,  g)  Corporations  organized  for  the  purpose  of  becoming  sureties 
upon  bonds,  or  authorized  by  law  to  do  so,  may  be  accepted  as  sureties  upon  the  bonds 
of  referees  and  trustees  whenever  the  courts  are  satisfied  that  the  rights  of  all  parties 
in  interest  will  be  thereby  amply  protected,  h)  Bonds  of  referees,  trustees,  and 
designated  depositories  shall  be  filed  of  record  in  the  office  of  the  clerk  of  the  court 
and  may  be  sued  upon  in  the  name  of  the  United  States  for  the  use  of  any  person 
injured  by  a  breach  of  their  conditions,  i)  Trustees  shall  not  be  hable,  personally 
or  on  their  bonds,  to  the  United  States,  for  any  penalties  or  forfeitures  incurred  by 
the  bankrupts  under  this  act,  of  whose  estates  they  are  respectively  trastees. 
j)  Joint  trustees  may  give  joint  or  several  bonds,  k)  If  any  referee  or  trustee  shall 
fail  to  give  bond,  as  herein  provided  and  within  the  time  hmited,  he  shall  be  deemed 
to  have  dechned  his  appointment,  and  such  failure  shaU  create  a  vacancy  in  his 
office.  1)  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent  to  two  years 
after  the  alleged  breach  of  the  bond,  m)  Suits  upon  trustees'  bonds  shaD  not  be 
brought  subsequent  to  two  years  after  the  estate  has  been  closed. 

Sec.  51.  Duties  of  clerks,  a)  Clerks  shall  respectively;  1.  Account  for,  as  for 
other  fees  received  by  them,  the  clerk's  fee  paid  in  each  case  and  such  other  fees 
as  may  be  received  for  certified  copies  of  records  which  may  be  prepared  for  persons 
other  than  officers;  2.  Collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each 
case  instituted  before  fihng  the  petition,  except  the  petition  of  a  proposed  voluntary 
bankrupt  which  is  accompanied  by  an  affidavit  stating  that  the  petitioner  is  with- 
out, and  cannot  otbain,  the  money  with  which  to  pay  such  fees ;  3.  Dehver  to  the 
referees  upon  apphcation  aU  papers  which  may  be  referred  to  them,  or,  if  the  offices 
of  such  referees  are  not  in  the  same  cities  or  towns  as  the  offices  of  such  clerks, 
transmit  such  papers  by  mail,  and  in  hke  manner  return  papers  which  were  received 
from  such  referees  after  they  had  been  used;  4.  And  within  ten  days  after  each 
case  has  been  closed  pay  to  the  referee,  if  the  ease  was  referred,  the  fee  collected  for 
him,  and  to  the  trustee  the  fee  collected  for  him  at  the  time  of  fihng  the  petition. 

Sec.  52.  Compensation  of  clerks  and  marshals,  a)  Clerks  shall  respectively 
receive  as  full  compensation  for  their  service  to  each  estate,  a  fihng  fee  of  ten  dollars, 
except  when  a  fee  is  not  required  from  a  voluntary  bankrupt,  b)  Marshals  shall 
respectively  receive  from  the  estate  where  an  adjudication  in  bankruptcy  is  made, 
except  as  herein  otherwise  provided,  for  the  performance  of  their  service  in  proceedings 
in  bankruptcy,  the  same  fees,  and  account  for  them  in  the  same  way,  as  they  are 


312  BANKRUPTCY. 

entitled  to  receive  for  the  performance  of  the  same  or  similar  services  in  other  cases 
in  accordance  with  laws  now  in  force,  or  such  as  may  be  hereafter  enacted,  fixing 
the  compensation  of  marshals. 

Sec.  53.  Duties  of  attorney-general,  a)  The  attorney-general  shall  annually 
lay  before  congress  statistical  tables  sliowing  for  the  whole  country,  and  by  states, 
the  number  of  cases  during  the  year  of  voluntary  and  involuntary  bankruptcy; 
the  amount  of  the  property  of  the  estates;  the  dividends  paid  and  tl)c  expenses 
of  administering  such  estates;  and  such  other  like  information  as  he  may  deem 
important. 

Sec.  54.  Statistics  of  bankruptcy  proceedings,  a)  Officers  shall  furnish  in  ^vriting 
and  transmit  by  mail  sucli  information  as  is  within  their  knowledge,  and  as  may 
be  shown  by  the  records  and  papers  in  their  possession,  to  tlie  attorney-general, 
for  statistical  purposes,  within  ten  days  after  being  requested  by  him  to  do  so. 

Chapter  VI.    Creditors. 

Sec.  55.  Meetings  of  creditors,  a)  Tlic  court  shall  cause  the  first  meeting  of  the 
creditors  of  a  bankrupt  to  be  held,  not  less  than  ten  nor  more  than  thirty  days 
after  the  adjudication,  at  the  county  seat  of  the  county  in  which  the  bankrupt  has 
had  his  principal  place  of  business,  resided,  or  had  his  domicile ;  or  if  that  place  would 
be  manifestly  inconvenient  as  a  place  of  meeting  for  the  parties  in  interest,  or  if 
the  bankrupt  is  one  who  does  not  do  business,  reside,  or  have  his  domicile  within 
the  United  States,  the  court  shall  fix  a  place  for  the  meeting  which  is  the  most 
convenient  for  parties  in  interest.  If  such  meeting  should  by  any  mischance  not  be 
held  wtliin  such  time,  the  court  shall  fix  the  date,  as  soon  as  may  be  thereafter, 
when  it  shall  be  held,  b)  At  the  first  meeting  of  creditors  the  judge  or  referee 
shall  preside,  and,  before  proceeding  witii  the  other  business,  may  allow  or  disallow 
the  claims  of  creditors  there  presented,  and  may  pubhcly  examine  the  bankrupt 
or  cause  him  to  be  examined  at  the  instance  of  any  creditor,  c)  The  crecUtors  shall 
at  each  meeting  take  such  steps  as  may  be  pertinent  and  necessary  for  the  promotion 
of  the  best  interests  of  the  estate  and  the  enforcement  of  this  act.  d)  A  meeting 
of  creditors,  subsequent  to  the  first  one,  may  be  held  at  any  time  and  place  when 
all  of  the  creditors  who  have  secui'ed  the  allowance  of  their  claims  sign  a  written 
consent  to  hold  a  meeting  at  sucli  time  and  place,  e)  The  court  shall  call  a  meeting 
of  crecUtors  whenever  one-fourth  or  more  in  number  of  those  who  have  proven  their 
claims  shall  file  a  written  request  to  that  effect;  if  such  request  is  signed  by  a  ma- 
jority of  such  creditors,  which  number  represents  a  majority  in  amount  of  such 
claims,  and  contains  a  request  for  such  meeting  to  be  held  at  a  designated  place, 
the  court  shall  call  such  meeting  at  such  place  witliin  tliirty  days  after  the  date  of 
the  filing  of  the  request,  f)  Whenever  the  affairs  of  the  estate  are  ready  to  be 
closed  a  final  meeting  of  creditors  sliall  be  ordered. 

Sec.  56.  Voters  at  meetings  of  creditors,  a)  Creditors  shall  pass  upon  matters 
submitted  to  them  at  their  meetings  by  a  majority  vote  in  number  and  amount  of 
claims  of  all  creditors  whose  claims  have  been  allowed  and  are  present,  except  as 
herein  otherwise  provided,  b)  Creditors  holding  claims  which  are  secured  or  have 
priority  shall  not,  in  respect  of  such  claims,  be  entitled  to  vote  at  creditors'  meetings, 
nor  shall  such  claims  be  counted  in  computing  either  the  number  of  creditors  or  the 
amount  of  their  claims,  unless  the  amounts  of  such  claims  exceed  the  values  of  such 
securities  or  priorities,  and  then  only  for  such  excess. 

Sec.  57.  Proof  and  allowance  of  claims,  a)  Proof  of  claims  shall  consist  of  a 
statement  under  oath,  in  writing,  signed  by  a  creditor  setting  forth  the  claim,  the 
consideration  therefor,  and  whether  any,  and,  if  so  what,  securities  are  held  therefor, 
and  whetlier  any,  and,  if  so  what,  payments  have  been  made  thereon,  and  that 
the  sum  claimed  is  justly  owing  from  the  bankrupt  to  the  creditor,  b)  Whenever 
a  claim  is  founded  upon  an  instrument  of  writing,  such  instrument,  unless  lost  or 
destroyed;  shall  be  filed  with  the  proof  of  claim.  If  such  instrument  is  lost  or  destroyed, 
a  statement  of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction  shall 
be  filed  under  oath  with  the  claim.  After  the  claim  is  allowed  or  disallowed,  such 
instrument  may  be  withdrawn  by  permission  of  the  court,  upon  leaving  a  copy 
thereof  on  file  with  the  claim,  c)  Claims  after  being  proved  may,  for  the  purpose 
of  allowance,  be  filed  by  the  claimants  in  the  court  where  the  proceedings  are  pending, 
or  before  the  referee  if  the  case  has  been  referred,    d)  Claims  which  have  been 
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duly  proved  shall  be  allowed,  upon  receipt  by  or  upon  presentation  to  the  court, 
unless  objection  to  their  allowance  shall  be  maide  by  parties  in  interest,  or  their  con- 
sideration be  continued  for  cause  by  the  court  upon  its  own  motion,  c)  Claims  of 
secured  creditors  and  those  who  have  priority  may  be  allowed  to  enable  such  creditors 
to  participate  in  the  proceedings  at  creditors'  meetings  held  prior  to  the  deter- 
mination of  the  value  of  their  securities  or  priorities,  but  shall  be  allowed  for  such 
sums  only  as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of  their 
securities  or  priorities,  f)  Objections  to  claims  shall  be  heard  and  determined  as 
soon  as  the  convenience  of  the  court  and  the  best  interest  of  the  estates  and  the 
claimants  will  permit,  g)  The  claims  of  creditors  who  have  received  preferences, 
avoidable  under  section  sixty,  subdivision  b),  or  to  whom  conveyances,  transfers, 
assignments,  or  incumbrances,  void  or  voidable  under  section  sixty-seven,  sub- 
division e),  have  been  made  or  given,  shall  not  be  allowed  unless  such  creditors 
shall  surrender  such  preferences,  conveyances,  transfers,  assignments,  or  incum- 
brances, h)  The  value  of  securities  held  by  secured  creditors  shall  be  determined 
by  converting  the  same  into  money  according  to  the  terms  of  the  agreement  pur- 
suant to  wliich  such  securities  were  dehvcred  to  such  creditors  or  by  such  credi- 
tors and  the  trustee,  by  agreement,  arbitration,  compromise,  or  Utigation,  as  the 
court  may  direct,  and  the  amount  of  such  value  shall  be  credited  upon  such 
claims,  and  a  dividend  shall  be  paid  only  on  the  unpaid  balance,  i)  Whenever 
a  creditor,  whose  claim  against  a  bankrupt  estate  is  secured  by  the  individual 
undertaking  of  any  person,  fails  to  prove  sucli  claim,  such  person  may  do  so  in  the 
creditor's  name,  and  if  he  discharge  such  undertaking  in  whole  or  in  part  he  shall 
be  subrogated  to  that  extent  to  the  rights  of  the  creditor,  j)  Debts  owing  to  the 
United  States,  a  State,  a  county,  a  district,  or  a  municipality  as  a  penalty  or  for- 
feiture shall  not  be  allowed,  except  for  the  amount  of  the  pecuniary  loss  sustained 
by  the  act,  transaction,  or  proceeding  out  of  wliich  tlie  penalty  or  forfeiture  arose, 
with  reasonable  and  actual  costa  occasioned  thereby  and  such  interest  as  may  have 
accrued  thereon  according  to  law.  k)  Claims  wliich  have  been  allowed  may  be 
reconsidered  for  cause  and  reallowed  or  rejected  in  whole  or  in  part,  according  to 
the  equities  of  the  case,  before  but  not  after  the  estate  has  been  closed.  1)  Whenever 
a  claim  shall  have  been  reconsidered  and  rejected,  in  whole  or  in  part,  upon  which  a 
dividend  has  been  paid,  the  trustee  may  recover  from  the  creditor  the  amount  of 
the  dividend  received  upon  the  claim  if  rejected  in  whole,  or  the  jsroportional  part 
thereof  if  rejected  only  in  jjart.  m)  The  claim  of  any  estate  wliich  is  being  ad- 
ministered in  bankruptcy  against  any  like  estate  may  be  proved  by  the  trustee  and 
allowed  by  the  court  in  the  same  manner  and  upon  Uke  terms  as  the  claims  of  other 
creditors,  n)  Claims  shall  not  be  proved  against  a  bankiupt  estate  subsequent 
to  one  year  after  the  adjudication;  or  if  they  are  Uquidated  by  Utigation  and  the 
final  judgment  therein  is  rendered  witliin  tliirty  days  before  or  after  the  expiration 
of  such  time,  then  wthin  sixty  days  after  the  rendition  of  such  judgment:  Provided, 
that  the  right  of  infants  and  insane  persons  \vithout  guardians,  without  notice  of  the 
proceedings,  may  continue  six  months  longer. 

Sec.  58.  Notice  to  creditors,  a)  Creditors  shall  have  at  least  ten  days'  notice  by 
maU,  to  their  respective  addresses  as  they  appear  in  the  list  of  creditors  of  the  bank- 
rupt, or  as  afterwards  filed  with  the  papers  in  the  c<ise  by  the  creditors,  unless 
they  waive  notice  in  writing,  of:  1.  All  examinations  of  the  bankrupt;  2)  All  hearings 
upon  applications  for  the  confirmation  of  compositions ;  3.  All  meetings  of  creditors ; 
4.  All  proposed  sales  of  property;  5.  The  declaration  and  time  of  payment  of 
dividends;  G.  The  fUing  of  the  final  accounts  of  the  trustee,  and  the  time  when 
and  the  place  where  they  will  be  examined  and  passed  upon;  7.  The  proposed  com- 
promise of  anj^  controversy;  8.  The  proposed  dismissal  of  the  proceedings,  and 
9.  There  shall  be  thirty  days'  notice  of  all  applications  for  the  discharge  of  bank- 
rupts, b)  Notice  to  creditors  of  the  first  meeting  shall  be  pubhshed  at  least  once 
and  may  be  pubhshed  such  number  of  additional  times  as  the  court  may  direct; 
the  last  pubhcation  shall  be  at  least  one  week  jirior  to  the  date  fixed  for  the  meeting. 
Other  notices  may  be  published  as  the  court  shall  direct,  c)  All  notices  shall  be 
given  by  the  referee,  unless  otherwise  ordered  by  the  judge. 

Sec.  .59.  Who  may  file  and  dismiss  petitions,  a)  Any  quahfied  pei-son  may 
file  a  petition  to  be  adjudged  a  voluntary  bankrupt,  b)  Three  or  more  creditors 
who  have  provable  claims  against  anj'  person  wliich  amount  in  the  aggregate,  in 
excess  of  the  value  of  securities  held  by  them,  if  any,  to  five  hundred  dollars  or  over; 
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or  if  all  of  the  creditors  of  such  person  are  less  than  twelve  in  number,  then  one  of 
Buch  creditors  whose  claim  equals  such  amount  may  file  a  petition  to  have  him 
adjudged  a  bankrupt,  c)  Petitions  shall  he  filed  in  duplicate,  one  copy  for 
the  clerk  and  one  for  service  on  the  bankrupt,  d)  If  it  be  averred  in  the 
petition  that  the  creditors  of  the  bankrujit  are  less  than  twelve  in  number,  and 
less  than  three  creditors  have  joined  as  petitioners  therein,  and  the  answer  avers 
the  existence  of  a  larger  number  of  creditors,  there  shall  be  filed  with  the  answer 
a  hst  under  oath  of  all  the  creditors,  with  their  addresses,  and  thereupon  the  court 
shall  cause  all  such  creditors  to  be  notified  of  the  pendency  of  such  petition  and 
shall  delay  the  hearing  upon  such  petition  for  a  reasonable  time,  to  the  end  that 
parties  in  interest  shall  have  an  opportunity  to  be  heard;  if  upon  such  hearing  it 
shall  appear  that  a  sufficient  number  have  joined  in  such  petition,  or  if  prior  to  or 
during  such  hearing  a  sufficient  number  shall  join  therein,  the  case  may  be  proceeded 
with,  but  otherwise  it  shall  be  dismissed,  c)  In  computing  the  number  of  creditors 
of  a  bankrupt  for  the  purpose  of  determining  how  many  creditors  must  join  in  the 
petition,  such  creditors  as  were  employed  by  him  at  the  time  of  the  filing  of  the  petition 
or  are  related  to  liim  by  consanguinity  or  affinity  within  the  third  degree,  as  deter- 
mined by  the  common  law,  and  have  not  joined  in  the  petition  shall  not  be  counted, 
f)  Creditors  other  than  original  petitioners  may  at  any  time  enter  their  appearance 
and  join  in  the  petition,  or  file  an  answer  and  be  heard  in  opposition  to  the  prayer 
of  the  petition,  g)  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the 
petitioner  or  petitioners  or  for  want  of  prosecution  or  by  consent  of  parties  until 
after  notice  to  the  creditors,  and  to  that  end  the  court  shall,  before  entertaining 
an  application  for  dismissal,  require  the  bankrupt  to  file  a  list,  under  oath,  of 
all  his  creditors,  with  their  addresses,  and  shall  cause  notice  to  be  sent  to  all  such 
creditors  of  the  pendency  of  such  application,  and  shall  delay  the  hearing  thereon  for 
a  reasonable  time  to  allow  all  creditor  and  parties  in  interest  opportunity  to  be 
heard. 

Sec.  60.  Preferred  creditors,  a)  A  person  shall  be  deemed  to  have  given  a  pre- 
ference if,  being  insolvent,  he  has,  within  four  months  before  the  fiUng  of  the 
petition,  or  after  the  fiUng  of  the  petition  and  before  the  adjudication,  procured 
or  suffered  a  judgment  to  be  entered  against  liimself  in  favor  of  any  person,  or 
made  a  transfer  of  any  of  his  property,  and  the  effect  of  the  enforcement  of  such 
judgment  or  transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors  of  the  same  class.  Where 
the  preference  consists  in  a  transfer,  such  period  of  four  months  shall  not  expire 
until  four  months  after  the  date  of  the  recording  or  registering  of  the  transfer,  if 
by  law  such  recording  or  registering  is  required,  b)  If  a  banluupt  shall  have  pro- 
cured or  suffered  a  judgment  to  be  entered  against  him  in  favor  of  any  person  or 
have  made  a  transfer  of  any  of  his  property,  and  if,  at  the  time  of  the  transfer,  or  of 
the  entry  of  tlie  judgment,  or  of  the  recording  or  registering  of  the  transfer,  if  by 
law  recording  or  registering  thereof  is  required,  and  being  within  four  months 
before  the  filing  of  the  petition  in  bankruptcy  or  after  tlie  filing  thereof  and  before 
the  adjudication,  the  bankrupt  be  in-solvent  and  tlie  judgment  or  transfer  then 
operate  as  a  preference,  and  the  person  receiving  it  or  to  be  benefited  thereby, 
or  his  agent  acting  therein,  shall  then  have  reasonable  cause  to  believe  that  the 
enforcement  of  such  judgment  or  transfer  would  effect  a  preference,  it  shall  be 
voidable  by  the  trustee  and  he  may  recover  the  property  oi'  its  value  from  such 
person.  And  for  the  purpose  of  such  recovery  any  court  of  bankruptcy,  as  herein- 
before defined,  and  any  state  court  which  would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent  jurisdiction,  c)  If  a  creditor  has  been 
preferred,  and  afterwards  in  good  faith  gives  the  debtor  further  credit  without 
security  of  any  kind  for  property  wliich  becomes  a  part  of  the  debtor's  estates, 
the  amount  of  such  new  credit  remaining  unpaid  at  the  time  of  the  ad  judi- 
cation in  bankruptcy  may  be  set  off  against  the  amount  wliich  would  otherwise 
be  recoverable  from  him.  d)  If  a  debtor  shall,  directly  or  indirectly,  in  contemplation 
of  the  fUing  of  a  petition  by  or  against  him,  pay  money  or  transfer  property  to  an 
attorney  and  counselor  at  law,  solicitor  in  equity,  or  proctor  in  admiralty  for  services 
to  be  rendered,  the  transaction  shall  be  reexamined  by  the  court  on  petition  of  the 
trustee  or  any  creditor  and  shall  only  be  held  vaUd  to  the  extent  of  a  reasonable 
amount  to  be  determined  by  the  court,  and  the  excess  may  be  recovered  by  the 
trustee  for  the  benefit  of  the  estate. 
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Chapter  VII.    Estates. 

Sec.  61.  Depositories  for  money,  a)  Courts  of  bankruptcy  shall  designate,  by 
order,  banking  institutions  as  depositories  for  the  money  of  bankrupt  estates,  as 
convenient  as  may  be  to  the  residences  of  trustees,  and  shall  require  bonds  to  the 
United  States,  subject  to  their  approval,  to  be  given  by  such  banking  institutions, 
and  may  from  time  to  time  as  occasion  may  require,  by  hke  order  increase  the  number 
of  depositories  or  the  amount  of  any  bond  or  change  such  depositories. 

Sec.  62.  Expenses  of  administering  estates,  a)  The  actual  and  necessary  ex- 
penses incurred  by  officers  in  the  administration  of  estates  shall,  except  where 
other  provisions  are  made  for  their  payment,  be  reported  in  detail,  under  oath, 
and  examined  and  approved  or  disapproved  by  the  court.  If  approved,  they  sliall 
be  paid  or  allowed  out  of  the  estates  in  which  they  were  incurred. 

Sec.  63.  Debts  which  may  be  proved,  a)  Debts  of  the  bankrupt  may  be  proved 
and  allowed  against  his  estate  which  are  A.  A  fixed  habihty,  as  evidenced  by  a  j  udgment 
or  an  instrument  in  writing,  absolutely  owing  at  the  time  of  the  fihng  of  the  petition 
against  him,  whether  then  payable  or  not,  with  any  interest  thereon  which  would 
have  been  recoverable  at  that  date  or  with  a  rebate  of  interest  upon  such  as  were 
not  then  payable  and  did  not  bear  interest;  2.  Due  as  costs  taxable  against  an 
involuntary  bankrupt  who  was  at  the  time  of  the  fiHng  of  the  petition  against  him 
plaintiff  in  a  cause  of  action  which  would  pass  to  the  trustee  and  which  the  trustee 
declines  to  prosecute  after  notice;  3.  Founded  upon  a  claim  for  taxable  costs 
incurred  in  good  faith  by  a  creditor  before  the  filing  of  the  petition  in  an  action 
to  recover  a  provable  debt ;  4.  Founded  upon  an  open  account,  or  upon  a  contract 
express  or  imphed;  and  5.  Founded  upon  provable  debts  reduced  to  judgments  after 
the  filing  of  the  petition  and  before  the  consideration  of  the  bankrupt's  application 
■for  a  discharge,  less  costs  incurred  and  interests  accrued  after  the  fihng  of  the  petition 
and  up  to  the  time  of  the  entry  of  such  judgments,  b)  Unliquidated  claims  against 
the  bankrupt  may,  pursuant  to  appHcation  to  the  court,  be  hquidated  in  such  man- 
ner as  it  shall  direct,  and  may  thereafter  be  proved  and  allowed  against  his  estate. 

Sec.  64.  Debts  which  have  priority,  a)  The  court  shall  order  the  trustee  to  pay 
all  taxes  legally  due  and  owing  by  the  bankrupt  to  the  United  States,  state,  county, 
district,  or  mujiicipality  in  advance  of  the  payment  of  dividends  to  creditors,  and 
upon  fihng  the  receipts  of  the  proper  pubhc  officers  for  such  payment  he  shall  be 
credited  with  the  amount  thereof,  and  in  case  any  question  arises  as  to  the  amount 
or  legahty  of  any  such  tax  the  same  shall  be  heard  and  determined  by  the  court, 
b)  The  debts  to  have  priority,  except  as  herein  provided,  and  to  be  paid  in  full  out 
of  bankrupt  estates,  and  the  order  of  payment  shall  be:  1.  The  actual  and  necessary 
cost  of  preserving  the  estate  subsequent  to  fihng  the  petition;  2.  The  fUing  fees 
paid  by  creditors  in  involuntary  cases,  and,  where  property  of  the  bankrupt,  trans- 
ferred or  concealed  by  him  either  before  or  after  the  filing  of  the  petition,  shall 
have  been  recovered  for  the  benefit  of  the  estate  of  the  bankrupt  by  the  efforts  and 
at  the  expense  of  one  or  more  creditors,  the  reasonable  expenses  of  such  recovery; 
3.  The  cost  of  administration,  including  the  fees  and  mileage  payable  to  witnesses 
as  now  or  hereafter  provided  by  the  laws  of  the  United  States,  and  one  reasonable 
attorney's  fee,  for  the  professional  services  actually  rendered,  irrespective  of  the 
number  of  attorneys  employed,  to  the  petitioning  creditors  in  involuntary  cases,  to 
the  bankrupt  in  involuntary  cases  while  performing  the  duties  herein  prescribed, 
and  to  the  bankrupt  in  voluntary  cases,  as  the  court  may  allow ;  4.  Wages  due  to 
workmen,  clerks,  traveling  or  city  salesmen,  or  servants  which  have  been  earned 
within  three  months  before  the  date  of  the  commencement  of  proceedings,  not  to 
exceed  three  hundred  dollars  to  each  claimant;  and  5.  Debts  owing  to  any  person 
who  by  the  laws  of  the  states  or  the  United  States  is  entitled  to  priority,  c)  In  the 
event  of  the  confirmation  of  a  composition  being  set  aside,  or  a  discharge  revoked, 
the  property  acquired  by  the  bankrupt  in  addition  to  his  estate  at  the  time  the 
composition  was  confirmed  or  the  adjudication  was  made  shall  be  applied  to  the 
payment  in  fuU  of  the  claims  of  creditors  for  property  sold  to  him  on  credit,  in 
good  faith,  while  such  composition  or  discharge  was  in  force,  and  the  residue,  if 
any,  shall  be  apphed  to  the  payment  of  the  debts  wliich  were  owing  at  the  time 
of  the  adjudication. 

Sec.  65.  Declaration  and  payment  of  dividends,  a)  Dividends  of  an  equal  per 
centum  shall  be  declared  and  paid  on  all  allowed  claims,  except  such  as  have  priority 
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or  are  secured,  b)  The  first  dividend  shall  bo  declared  within  thirty  days  after  the  ad- 
judication, if  the  money  of  the  estate  in  excess  of  the  amount  necessary  to  pay  the  debts 
which  have  priority  and  such  claims  as  have  not  been,  but  probably  will  be,  allowed 
equals  five  per  centum  or  more  of  such  allowed  claims.  Divndends  subsequent  to  the 
first  shall  be  declared  upon  hke  terms  as  the  first  and  as  often  as  the  amount  shall 
equal  ten  p.-r  centum  or  more  and  upon  closing  the  estat*^.  Dividends  may  be  declared 
oftcner  and  in  smaller  proportions  if  the  judge  shall  so  order:  Provided,  that  the 
first  dividend  shall  not  include  more  than  fifty  per  centum  of  the  money  of  the  estate 
in  excess  of  the  amount  necessary  to  pay  the  debts  whicli  have  priority  and  such 
claims  as  probably  will  be  allowed:  And  provided  furtlier,  that  the  final  dividend 
shall  not  be  declared  within  three  months  after  the  first  dividends  shall  be  declared, 
c)  The  rights  of  creditors  who  have  received  dividends,  or  in  wiiose  favor  final  divi- 
dends have  been  declared,  shall  not  be  affected  by  the  proof  and  allowance  of  claims 
subsequent  to  the  date  of  such  payment  or  declarations  of  dividends ;  but  the  creditors 
proving  and  securing  the  allowance  of  such  claims  shall  be  paid  dividends  equal  in 
amount  to  those  already  received  by  the  other  creditoi's  if  the  estate  equals  so  much 
before  such  other  creditors  are  paid  any  further  dividends,  d)  Whenever  a  person 
shall  have  been  adjudged  a  bankrupt  by  a  court  without  the  United  States  and 
also  by  a  court  of  bankruptcy,  crechtors  residing  within  the  United  States  shall 
first  be  paid  a  dividend  equal  to  tliat  received  in  the  court  without  tiie  United  States 
by  other  creditors  before  creditors  who  liave  received  a  cUvidend  in  such  court  shall 
be  paid  any  amounts,  e)  A  claimant  shall  not  be  entitled  to  collect  from  a  bank- 
rupt estate  any  greater  amount  than  shall  accrue  pursuant  to  the  provisions  of 
this  act. 

Sec.  6tt,  Unclaimed  dividends,  a)  Dividends  which  remain  unclaimed  for  six 
months  after  the  final  dividend  has  been  declared  shall  be  paid  by  the  trustee  into 
eom-t.  b)  Dividends  remaining  unclaimed  for  one  year  shall,  under  the  direction 
of  the  court,  be  distributed  to  the  creditors  whose  claims  have  been  allowed  but 
not  paid  in  full,  and  after  such  claims  have  been  paid  in  full  the  balance  shall  be  paid 
to  the  bankiupt:  That  in  case  imclaimed  dividends  belong  to  minors  such  minors 
may  have  one  year  after  arriving  at  majority  to  claim  such  dividends. 

Sec.  67,  Liens,  a)  Qaims  which  for  want  of  record  or  for  other  reasons  would 
not  have  been  vahd  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall 
not  be  hens  against  his  estate,  b)  Whenever  a  creditor  is  prevented  from  en- 
forcing his  rights  as  against  a  hen  created,  or  attempted  to  be  created,  bj'  his  debtor, 
who  afterwards  becomes  a  bankrupt,  the  trustee  of  the  estate  of  such  bankrupt 
shall  be  subrogated  to  and  may  enforce  such  rights  or  such  creditor  for  the  benefit 
of  the  estate,  c)  A  hen  created  by  or  obtained  in  or  pm-suant  to  anj'  suit  or  proceed- 
ing at  law  or  in  equity,  including  an  attachment  upon  mesne  process  or  a  judgment 
by  confession,  which  was  begun  against  a  person  witliin  fom*  months  before  the  filing 
of  a  petition  in  bankruptcy  by  or  against  such  person  shall  be  dissolved  by  the 
adjudication  of  such  person  to  be  a  bankrupt  if:  1.  It  appears  that  said  hen  was 
obtained  and  permitted  wliile  the  defendant  was  insolvent  and  that  its  existence 
and  enforcement  will  work  a  preference;  or  2.  The  party  or  parties  to  be  benefited 
thereby  had  reasonable  cause  to  beheve  the  defendant  was  insolvent  and  in  con- 
templation of  bankruptcy;  or  3.  Ihat  such  hen  was  sought  and  permitted  in  fraud 
of  the  provisions  of  this  act ;  or  if  the  dissolution  of  such  hen  would  mihtate  against 
the  best  interests  of  the  estate  of  such  person  the  same  shall  not  be  dissolved,  but  the 
trustee  of  the  estate  of  such  person,  for  the  benefit  of  the  estate,  shall  be  subrogated 
to  the  rights  of  the  holder  of  such  hen  and  empowered  to  perfect  and  enforce  the 
same  in  his  name  as  trustee  with  hke  force  and  effect  as  such  holder  might  have 
done  had  not  bankruptcy  proceedings  intervened,  d)  Liens  given  or  accepted 
in  good  faith  and  not  in  conttmplation  of  or  in  fraud  upon  this  act,  and  for  a  present 
consideration,  which  have  been  recorded  according  to  law,  if  record  thereof  was 
necessary  in  order  to  impart  notice,  shall,  to  tlie  extent  of  such  present  consi- 
deration only,  not  be  affected  by  this  act.  e)  That  all  conveyances,  transfers,  assign- 
ments, or  incumbrances  of  his  property,  or  any  part  thereof,  made  or  given  by  a 
person  adjudged  a  bankrupt  under  the  provisions  of  this  act  subsequent  to  the 
passage  of  this  act  and  within  four  months  prior  to  the  fihng  of  the  petition,  %vith 
the  intent  and  purpose  on  his  part  to  liinder,  delay,  or  defraud  his  creditors,  or  any 
of  them,  shall  be  null  and  void  aa  against  the  creditors  of  such  debtor,  except  as  to 
purchasers  in  good  faith  and  for  a  present  fair  consideration;  and  all  property  of 
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the  debtor  conveyed,  transferred,  assigned,  or  encumbered  as  aforesaid  shall,  if  he 
be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execution  and  Uabihty 
for  debts  by  the  law  of  his  domicile,  be  and  remain  a  part  of  the  assets  and  estate 
of  the  bankrupt  and  shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover 
and  reclaim  the  same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors.  And  all  conveyances,  transfers,  or  incumbrances  of  his  property  made 
by  a  debtor  at  any  time  witliin  four  months  prior  to  the  filing  of  the  petition  against 
him,  and  while  insolvent,  which  are  held  null  and  void  as  against  the  creditors  of 
such  debtor  by  the  laws  of  the  state,  territory,  or  district  in  wliich  such  property  is 
situate,  shall  be  deemed  nuU  and  void  under  this  act  against  the  creditors  of  such 
debtor  if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the  assignee 
and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the  creditors  of  the  bank- 
rupt. For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore 
defined,  and  any  state  court,  which  would  have  had  jurisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction,  f)  That  aU  levies,  judgments, 
attachments,  or  other  hens,  obtained  through  legal  proceedings  against  a  person 
who  is  insolvent,  at  any  time  within  four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged  a  bank- 
rupt, and  the  property  affected  by  the  levy,  judgment,  attachment,  or  other  lien 
shall  be  deemed  wholly  discharged  and  released  from  the  same,  and  shall  pass  to 
the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due 
notice,  order  that  the  right  under  such  levy,  judgment,  attachment,  or  other  lien  shall 
be  preserved  for  the  benefit  of  the  estate ;  and  thereupon  the  same  may  pass  to  and 
shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as  aforesaid.  And 
the  court  may  order  such  conveyance  as  shall  be  necessary  to  carry  the  purposes 
of  this  section  into  effect:  Provided,  that  nothing  herein  contained  shaU  have 
the  effect  to  destroy  or  impair  the  title  obtained  by  such  levy,  judgment,  attachment, 
or  other  Men,  of  a  bona  iide  purchaser  for  value  who  shall  have  acquired  the  same 
without  notice  or  reasonable  cause  for  inquiry. 

Sec.  68.  Set-offs  and  counterclaims,  a)  In  all  cases  of  mutual  debts  or  mutual 
credits  between  the  estate  of  a  bankrupt  and  a  creditor  the  accoimt  shall  be  stated 
and  one  debt  shall  be  set  off  against  the  other,  and  the  balance  only  shall  be  allowed 
or  paid,  b)  A  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of  any  debtor 
of  the  bankrupt  which:  1.  Is  not  provable  against  the  estate;  or  2.  Was  purchased 
by  or  transferred  to  him  after  the  filing  of  the  petition,  or  within  four  months  before 
such  filing,  with  a  view  to  such  use  and  with  knowledge  or  notice  that  such  bankrupt 
was  insolvent,  or  had  committed  an  act  of  bankruptcy. 

Sec.  89.  Possession  of  property,  a)  A  judge  may,  upon  satisfactory  proof,  by 
affidavit,  that  a  bankrupt  against  whom  an  involuntary  petition  has  been  filed 
and  is  pending  has  committed  an  act  of  bankruptcy,  or  has  neglected  or  is  neglecting, 
or  is  about  to  so  neglect  liis  property  that  it  has  thereby  deteriorated  or  is  thereby 
deteriorating  or  is  about  thereby  to  deteriorate  in  value,  issue  a  warrant  to  the 
marshal  to  seize  and  hold  it  subject  to  further  orders.  Before  such  warrant  is  issued 
the  petitioners  applying  therefor  shall  enter  into  a  bond  in  such  an  amount  as  the 
judge  shall  fix,  with  such  sureties  as  he  shall  approve,  conditioned  to  indemnify 
such  bankrupt  for  such  damages  as  he  shaU  sustain  in  the  event  such  seizure  shall 
prove  to  have  been  wrongfully  obtained.  Such  property  shall  be  released,  if  such 
bankrupt  shall  give  bond  in  a  sum  which  shall  be  fixed  by  the  judge,  with  such 
sureties  as  he  shaU  approve,  conditioned  to  turn  over  such  property,  or  pay  the  value 
thereof  in  money  to  the  trustee,  in  the  event  he  is  adjudged  a  bankrupt  pursuant 
to  such  petition. 

Sec.  70.  Title  to  property,  a)  The  trustee  of  the  estate  of  a  bankrupt,  upon  his 
appointment  and  qualification,  and  liis  successor  or  successors,  if  he  shaU  have 
one  or  more,  upon  his  or  their  appointment  and  quaUfication,  shall  in  turn  be  vested 
by  operation  of  law  with  the  title  of  the  bankrupt,  as  of  the  date  he  was  adjudged 
a  bankrupt,  except  in  so  far  as  it  is  to  property  wliich  is  exempt,  to  aU :  1.  Documents 
relating  to  his  property;  2.  Interests  in  patents,  patent  rights,  copyrights,  and 
trade-marks;  3.  Powers  which  he  might  have  exercised  for  lus  own  benefit,  but 
not  those  which  he  might  have  exercised  for  some  other  person;  4.  Property 
transferred  by  lum  in  fraud  of  his  creditors;  5.  Property  which  prior  to  the  filing 
of  the  petition  he  could  by  any  means  have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  him :  Provided,  that  when  any 
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bankrupt  shall  have  any  insurance  policy  which  has  a  ca.sli  surrender  value  payable 
to  himself,  his  estate,  or  personal  representatives,  he  may,  witliin  tliirty  days  after 
the  cash  surrender  value  has  been  ascertained  and  stated  to  the  trustee  by  the 
company  issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained 
and  stated,  and  continue  to  hold,  own,  and  carry  such  pohcy  free  from  the  claims 
of  the  creditors  participating  in  tlie  distribution  of  his  estate  under  the  bankruptcy 
proceedings,  otherwise  the  policy  shall  pass  to  the  trustee  as  assets;  and  6.  Rights 
of  action  arising  upon  contracts  or  from  the  unlawful  taking  or  detention  of,  or 
injury  to,  his  property,  b)  All  real  and  personal  property  belonging  to  bankrupt 
estates  shall  be  appraised  by  three  disinterested  appraisers;  they  shall  be  appointed 
by,  and  report  to,  the  court.  Real  iiiid  p(^rsonal  property  shall,  wlien  practicable, 
be  sold  subject  to  the  approval  of  the  court;  it  shall  not  be  sold  otherwific  than 
subject  to  the  approval  of  the  court  for  less  tlian  seventy-five  per  centum  of  its 
appraised  value,  c)  The  title  to  property  of  a  bankrupt  estate  which  has  been 
sold,  as  herein  provided,  shall  be  conveyed  to  the  purchaser  by  the  trustee, 
d)  Whenever  a  composition  shall  be  set  iiside,  or  discharge  revoked,  the  trustee  shall, 
upon  his  appointment  and  qualification,  be  vested  as  herein  provided  with  the  title 
to  all  of  the  property  of  the  bankrupt  as  of  the  date  of  the  final  decree  setting  aside 
the  composition  or  revoking  the  discharge,  e)  The  trustee  may  avoid  any  transfer 
by  the  bankrupt  of  his  property  wliich  any  creditor  of  such  bankrupt  inight  have 
avoided,  and  may  recover  the  property  so  transferred,  or  its  value,  from  the  person, 
to  whom  it  was  transferred,  unless  he  was  a  bona  fide  holder  for  value  prior  to  the 
date  of  the  adjudication.  Such  property  may  be  recovered  or  its  value  collected 
from  whoever  may  have  received  it,  except  a  bona  fide  holder  for  value.  For  the 
purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined,  and 
any  state  court  which  would  have  hatl  jurisdiction  if  bankruptcy  had  not  inter- 
vened, shall  have  concurrent  jurisdiction,  f)  Upon  the  confirmation  of  a  compo- 
sition offered  by  a  bankrupt,  the  title  to  liis  property  shall  thereupon  revest  in  him. 

The  time  when  this  act  shall  go  into  effect. 

a)  Tliis  act  shall  go  into  full  force  and  effect  upon  its  passage :  Provided,  however, 
that  no  petition  for  voluntary  bankruptcy  shall  be  filed  within  one  month  of  the 
passage  thereof,  and  no  petition  for  involuntary  bankruptcy  shall  be  filed  within 
four  months  of  the  passage  thereof,  b)  Proceedings  commenced  under  StaU;  in- 
solvency laws  before  the  passage  of  this  act  shall  not  be  affected  by  it. 

Sec.  71.  Duties  of  clerks  of  court.  That  the  clerks  of  the  .several  district 
courts  of  the  United  States  shall  prepare  and  keep  in  their  respective  offices  com- 
plete and  convenient  indexes  of  all  petitions  and  discharges  in  bankruptcy  hereto- 
fore or  hereafter  filed  in  the  said  courts,  and  shall,  when  requested  so  to  do,  issue 
certificates  of  search  certifying  as  to  whether  or  not  any  such  petitions  or  discharges 
have  been  filed;  and  said  clerks  shall  be  entitled  to  receive  for  such  certificates 
the  same  fees  as  now  allowed  by  law  for  certificates  as  to  judgments  in  said  courts: 
Provided,  that  said  bankruptcy  indexes  and  dockets  shall  at  all  times  be  open  to 
inspection  and  examination  by  all  persons  or  corporations  without  any  fee  or 
charge  therefor. 

Sec.  72.  Prohibition  against  additional  fees.  That  neither  the  referees,  receiver, 
marshal,  nor  trustee  shall  in  any  form  or  guise  receive,  nor  shall  the  court  allow 
him,  any  other  or  further  eomj)ensation  for  his  services  than  that  expressly  autho- 
rized and  prescribed  in  this  act. 

Approved,  July  1,  1898.  Amended  Feb.  5,  1903,  June  15,  1906,  and  June  25, 
1910. 


General  Orders  iu  Bankruptcy. 

(Adopted  by  the  Supreme  Court  of  the  United  States,  at  the  October  Term.  1898.) 

1.  Docket.  The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be  entered 
and  numbered  in  the  order  in  which  they  are  commenced.  It  shall  contain  a  memor- 
andum of  the  filing  of  the  petition  and  of  the  action  of  the  court  thereon,  of  the  re- 
ference of  the  case  to  the  referee,  and  of  the  transmission  by  him  to  the  clerk  of  his 
certified  record  of  the  proceedings,  with  the  dates  thereof,  and  a  memorandum^of 


GENERAL  ORDERS.  319 

all  proceedings  in  the  case  except  those  duly  entered  on  the  referee's  certified  re- 
cord aforesaid.  The  docket  shall  be  arranged  in  a  manner  convenient  for  reference, 
and  shall  at  all  times  be  open  to  public  inspection. 

2.  Filing  of  papers.  The  clerk  or  the  referee  shall  indorse  on  each  paper  filed 
with  him  the  day  and  hour  of  filing,  and  a  brief  statement  of  its  character. 

3.  Process.  AU  process,  summons,  and  subpoenas  shall  issue  out  of  the  court, 
under  the  seal  thereof,  and  be  tested  by  the  clerk;  and  blanks,  with  the  signature 
of  the  clerk  and  seal  of  the  court,  may,  upon  application,  be  furnished  to  the  referees. 

4.  Conduct  of  proceedings.  Proceedings  in  bankruptcy'  may  be  conducted  by 
the  bankrupt  in  person  in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor; 
but  a  creditor  will  onlj'  be  allowed  to  manage  before  the  court  his  individual  interest. 
Every  party  may  appear  and  conduct  the  proceedings  by^attorney,  who  shall  be  an 
attorney  or  counselor  authorized  to  practice  in  the  circuit  court  or  district  court. 
The  name  of  the  attorney  or  counselor,  with  his  place  of  business,  shall  be  entered 
upon  the  docket,  with  the  date  of  the  entry.  AU  papers  or  proceedings  offered  by 
an  attorney  to  be  filed  shall  be  indorsed  as  above  required,  and  orders  granted  on 
motion  shall  contain  the  name  of  the  party  or  attorney  making  the  motion.  Notices 
and  orders  which  are  not,  by  the  act  or  by  these  general  orders,  required  to  be  served 
on  the  party  personally  may  be  served  upon  his  attorney. 

5.  Frame  of  petitions.  All  petitions  and  the  schedules  filed  therewith  shall 
be  printed  or  written  out  plainly,  without  abbreviation  or  interlineation,  except 
where  such  abbreviation  and  interhneation  may  be  for  the  purpose  of  reference. 

6.  Petitions  in  different  districts.  In  case  two  or  more  petitions  shall  be  filed 
against  the  same  individual  in  different  districts,  the  first  hearing  shall  be  had  in 
the  district  in  which  the  debtor  has  his  domicile,  and  the  petition  may  be  amended 
by  inserting  an  allegation  of  an  act  of  bankruptcy  committed  at  an  earlier  date  than 
that  first  alleged,  if  such  earlier  act  is  charged  in  either  of  the  other  petitions;  and 
in  case  of  two  or  more  petitions  agamst  the  same  partnership  in  different  courts, 
each  having  jurisdiction  over  the  case,  the  petition  first  filed  shall  be  first  heard, 
and  may  be  amended  by  the  insertion  of  an  allegation  of  an  allegation  of  an  earUer 
act  of  bankruptcy  than  that  first  alleged,  if  such  earlier  act  is  charged  in  either 
of  the  other  petitions;  and,  in  either  case,  the  proceedings  upon  the  other  petitions 
may  be  stayed  imtil  an  adjudication  is  made  upon  the  petition  first  heard;  and 
the  court  which  makes  the  first  adjudication  of  bankruptcy  shall  retam  jurisdic- 
tion over  all  proceedmgs  therein  until  the  same  shall  be  closed.  In  case  two  or  more 
petitioiLS  shall  be  filed  in  different  districts  by  different  members  of  the  same  part- 
nership for  an  adjudication  of  the  bankruptcy  of  said  partnership,  the  court  in  which 
the  petition  is  first  filed,  having  jurisdiction,  shall  take  and  retain  jurisdiction  over 
all  proceedings  in  such  bankruptcy  until  the  same  shall  be  closed;  and  if  such  peti- 
tions shall  be  filed  in  the  same  district,  action  shall  be  first  had  upon  the  one  first 
fUed.  But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is  for  the  great- 
est convenience  of  parties  in  mterest  that  another  of  said  courts  should  proceed 
with  the  cases,  order  them  to  be  transferred  to  that  court. 

7.  Priority  of  petitions.  Wlaenever  two  or  more  petitions  shall  be  filed  by  cre- 
ditors against  a  common  debtor,  aDeging  separate  acts  of  bankruptcy  committed 
by  said  debtor  on  different  days  within  four  months  prior  to  the  filing  of  said  peti- 
tions, and  the  debtor  shall  appear  and  show  cause  against  an  adjudication  of  bank- 
ruptcy against  him  on  the  petitions,  that  petition  shall  be  first  heard  and  tried 
which  alleges  the  commission  of  the  earhest  act  of  bankruptcy;  and  in  case  the 
several  acts  of  bankruptcy  are  alleged  in  the  different  petitions  to  have  been  com- 
mitted on  the  same  day,  the  court  before  which  the  same  are  pending  may  order 
them  to  be  consoUdated,  and  proceed  to  a  hearing  as  upon  one  petition;  and  if  an 
adjudication  of  bankruptcy  be  made  upon  either  petition,  or  for  the  commission 
of  a  single  act  of  bankruptcy,  it  shall  not  be  necessary  to  proceed  to  a  hearing  upon 
the  remaining  petitions,  unless  proceedings  be  taken  by  the  debtor  for  the  purpose 
of  causing  such  adjudication  to  be  annulled  or  vacated. 

8.  Proceedings  in  partnership  cases.  Any  member  of  a  partnership,  who  re- 
fuses to  join  in  a  petition  to  have  the  partnership  declared  bankrupt,  shall  be  entitled 
to  resist  the  prayer  of  the  petition  in  the  same  manner  as  if  the  petition  had  been 
filed  by  a  creditor  of  the  partnership,  and  notice  of  the  filing  of  the  petition  shall 
be  given  to  him  in  the  same  manner  as  provided  by  law  and  by  these  rules  in  the  case 
of  a  debtor  petitioned  against;  and  he  shall  have  the  right  to  appear  at  the  time 
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fixed  by  the  court  for  the  hearing  of  the  petition,  and  to  make  proof,  if  he  can,  that 
the  partnership  is  not  insolvent  or  has  not  committed  an  act  of  bankruptcy,  and  to 
make  all  defenses  which  any  debtor  proceeded  against  is  entitled  to  take  by  the 
provisions  of  the  act;  and  in  case  an  adjudication  of  bankruptcy  is  made  upon  the 
petition,  such  partner  shall  be  required  to  file  a  schedule  of  his  debts  and  an  inven- 
tory of  his  property  in  the  sain  manner  as  is  required  by  the  act  in  cases  of  debtors 
against  whom  adjudication  of  bankruptcy  shall  be  made. 

9.  Schedule  in  involuntary  bankruptcy.  In  all  cases  of  involuntary  bankruptcy 
in  which  the  Ijankrupt  is  absent  or  cannot  be  found,  it  shall  be  the  duty  of  the 
petitioning  creditor  to  file,  within  five  days  after  the  date  of  the  adjudication,  a 
schedule  giving  the  names  and  places  of  residence  of  all  the  creditors  of  the  bank- 
rupt, according  to  the  best  information  of  the  petitioning  creditor.  If  the  debtor 
is  found,  and  is  served  with  notice  to  furnish  a  schedule  of  his  creditors  and  fails 
to  do  so,  the  petitioning  creditor  may  apply  for  an  attachment  against  the  debtor, 
or  may  himself  furnish  such  schedule  as  aforesaid. 

10.  Indemnity  for  expenses.  Before  incurring  any  expense  in  publishing  or 
mailing  notices  or  in  travehng,  or  in  procuring  the  attendance  of  witnesses,  or  in 
perpetuating  testimony,  the  clerk,  marshal,  or  referee  may  require,  from  the  bank- 
rupt or  other  person  in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for  such 
expense.  Money  advanced  for  tliis  purpose  by  the  bankrupt  or  other  person  shall 
be  repaid  him  out  of  the  estate  as  part  of  the  cost  of  administering  the  same. 

11.  Amendments.  The  court  may  allow  amendments  to  the  petition  and  sche- 
dules on  application  of  the  petitioner.  Amendments  shall  be  printed  or  written, 
signed,  and  verified,  like  original  petitions  and  schedules.  If  amendments  are  made 
to  separate  schedules,  the  same  must  be  made  separately,  with  proper  references. 
In  the  a])plication  for  leave  to  amend,  the  petitioner  shall  state  the  cause  of  the 
error  in  the  paper  originally  filed. 

12.  Duties  of  referee.  1.  The  order  referring  a  case  to  a  referee  shall  name  a 
day  upon  which  the  banlirupt  shall  attend  before  the  referee;  and  from  that  day 
the  bankrupt  shall  be  subject  to  the  orders  of  the  court  in  aU  matters  relating  to  his 
bankruptcy,  and  may  receive  from  the  referee  a  protection  against  arrest,  to  con- 
tinue until  the  final  adjudication  on  his  application  for  a  discharge,  unless  suspended 
or  vacated  by  order  of  the  court.  A  copy  of  the  order  shall  forthwith  be  sent  by  mail 
to  the  referee,  or  be  delivered  to  him  personally  by  the  clerk  or  other  officer  of  the 
court.  And  thereafter  all  the  proceedings,  except  such  as  are  required  by  the  act 
or  by  these  general  orders  to  be  had  before  the  judge,  shall  be  had  before  the  referee. 
2.  The  time  when  and  the  place  where  the  referees  shall  act  upon  the  matters  arising 
under  the  several  cases  referred  to  them  shall  be  fixed  by  special  order  of  the  judge, 
or  by  the  referee :  and  at  such  times  and  places  the  referees  may  perform  the  duties 
which  they  are  empowered  bj'  the  act  to  perform.  3.  Applications  for  a  discharge, 
or  for  the  approval  of  a  composition,  or  for  an  injunction  to  stay  proceedings  of  a 
court  or  officers  of  the  United  States  or  of  a  State,  shall  be  heard  and  decided  by 
the  judge.  But  he  may  refer  such  an  application,  or  any  specified  issue  arising  thereon, 
to  the  referee  to  ascertain  and  report  the  facts. 

13.  Appointment  and  removal  of  trustee.  The  appointment  of  a  trustee  by  the 
creditors  shall  be  subject  ro  be  a])proved  or  disapproved  by  the  referee  or  by  the 
judge;  and  he  shall  be  removable  by  the  judge  oidy. 

14.  No  official  or  general  trustee.  No  official  trustee  shall  be  appointed  by  the 
court,  nor  any  general  trustee  to  act  in  classes  of  cases. 

15.  Trustee  not  appointed  in  certain  cases.  If  the  schedule  of  a  voluntary  bank- 
rupt discloses  no  assets,  and  if  no  creditor  appears  at  the  first  meeting,  the  court 
may,  by  order  setting  out  the  facts,  direct  that  no  trustee  be  appointed;  but  at  any 
time  thereafter  a  trustee  may  be  appointed,  if  the  court  shall  deem  it  desirable. 
If  no  trustee  is  appointed  as  aforesaid,  the  court  may  order  that  no  meeting  of  the 
creditors  other  than  the  first  meeting  shall  be  called. 

16.  Notice  to  trustee  of  his  appointment.  It  shall  be  the  duty  of  the  referee, 
immediately  upon  the  appointment  and  approval  of  the  trustee,  to  notify  him  in 
person  or  by  mail  of  his  appointment ;  and  the  notice  shall  require  the  trustee  forth- 
with to  notify  the  referee  of  liis  acceptance  or  rejection  of  the  trust,  and  shall  con- 
tain a  statement  of  the  penal  sum  of  the  trustee's  bond. 

17.  Duties  of  trustee.  The  trustee  shall,  immediately  upon  entering  upon  his 
duties,  prepare  a  complete  inventory  of  aU  the  property  of  the  bankrupt  that  cornea 
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into  his  possession.  The  trustee  shall  make  report  to  the  court,  within  twenty  days 
after  receiving  the  notice  of  his  appointment,  of  the  articles  set  off  to  the  bankrupt 
by  him,  according  to  the  provisions  of  the  forty-seventh  section  of  the  act,  with 
the  estimated  value  of  each  article,  and  any  creditor  may  take  exceptions  to  the 
determination  of  the  trustee  within  twenty  days  after  the  fiUng  of  the  report.  The 
referee  may  require  the  exceptions  to  be  argued  before  him,  and  shall  certify  them 
to  the  court  for  final  determination  at  the  request  of  either  party.  In  case  the  trustee 
shall  neglect  to  file  any  report  or  statement  which  it  is  made  his  duty  to  file  or  make 
by  the  act,  or  by  any  general  order  in  bankruptcy,  within  five  days  after  the  same 
shall  be  due,  it  shall  be  the  duty  of  the  referee  to  make  an  order  requiring  the  trustee 
to  show  cause  before  the  judge,  at  a  time  specified  in  the  order,  why  he  should  not 
be  removed  from  office.  The  referee  shall  cause  a  copy  of  the  order  to  be  served 
upon  the  trustee  at  least  seven  days  before  the  time  fixed  for  the  hearing,  and  proof 
of  the  service  thereof  to  be  deUvered  to  the  clerk.  All  accoimts  of  trustees  shall 
be  referred  as  of  course  to  the  referee  for  audit,  unless  otherwise  specially  ordered 
by  the  court. 

18.  Sale  of  property.  1.  All  sales  shall  be  by  public  auction  unless  otherwise 
ordered  by  the  court.  2.  Upon  application  to  the  court,  and  for  good  cause  shown, 
the  trustee  may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's  estate 
at  private  sale;  in  which  case  he  shall  keep  an  accurate  account  of  each  article  sold, 
and  the  price  received  therefor,  and  to  whom  sold;  which  account  he  shall  file  at 
one  with  the  referee.  3.  Upon  petition  by  a  bankrupt,  creditor,  receiver,  or  trustee, 
setting  forth  that  a  part  or  the  whole  of  the  bankrupt's  estate  is  perishable,  the  na- 
ture and  location  of  such  perishable  estate,  and  that  there  will  be  loss  if  the  same 
is  not  sold  immediately,  the  court,  it  satisfied  of  the  facts  stated  and  that  the  sale 
is  required  in  the  interest  of  the  estate,  may  order  the  same  to  be  sold,  with  or  without 
notice  to  the  creditors,  and  the  proceeds  to  be  deposited  in  court. 

19.  Accounts  of  marshal.  The  marshal  shall  make  return,  under  oath,  of  his 
actual  and  necessary  expenses  in  the  service  of  every  warrant  addressed  to  him, 
and  for  custody  of  property,  and  other  services,  and  other  actual  and  necessary 
expenses  paid  by  him,  with  vouchers  therefor  whenever  practicable,  and  also  with 
a  statement  that  the  amounts  charged  by  him  are  just  and  reasonable. 

20.  Papers  filed  after  reference.  Proofs  of  claims  and  other  papers  filed  sub- 
sequently to  the  reference,  except  such  as  call  for  action  by  the  judge,  may  be  filed 
either  with  the  reference  or  with  the  clerk. 

21.  Proof  of  debts.  1.  Depositions  to  prove  claims  against  a  bankrupt's  estate 
shall  be  correctly  entitled  in  the  court  and  in  the  cause.  When  made  to  prove  a  debt 
due  to  a  partnership,  it  must  appear  on  oath  that  the  deponent  is  a  member  of  the 
partnership ;  when  made  by  an  agent,  the  reason  the  deposition  is  not  made  by  the 
claimant  in  person  must  be  stated ;  and  when  made  to  prove  a  debt  due  to  a  corpora- 
tion, the  deposition  shall  be  made  by  the  treasurer,  or,  if  the  corporation  has  no 
treasurer,  by  the  officer  whose  duties  most  nearly  correspond  to  those  of  treasurer. 
Depositions  to  prove  debts  existing  in  open  account  shall  state  when  the  debt  became 
or  wiU  become  due ;  and  if  it  consists  of  items  maturing  at  different  dates  the  aver- 
age due  date  shall  be  stated,  in  default  of  which  it  shall  not  be  necessary  to  compute 
interest  upon  it.  All  such  depositions  shall  contain  an  averment  that  no  note  has 
been  received  for  such  account,  nor  any  judgment  rendered  thereon.  Proofs  of  debt 
received  by  any  trustee  shall  be  dehvered  to  the  referee  to  whom  the  cause  is  re- 
ferred. 2.  Any  creditor  may  file  with  the  referee  a  request  that  aU  notices  to  which 
he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to  be  designated  by  the 
postoffice  box  or  street  number,  as  he  may  appoint ;  and  thereafter,  and  until  some 
other  designation  shall  be  made  by  such  creditor,  all  notices  shall  be  so  addressed; 
and  in  other  cases  notices  shall  be  addressed  as  specified  in  the  proof  of  debt. 
3.  Claims  which  have  been  assigned  before  proof  shall  be  supported  by  a  deposi- 
tion of  the  owner  at  the  time  of  the  commencement  of  proceedings,  setting  forth 
the  true  consideration  of  the  debt  and  that  it  is  entirely  unsecured,  or  if  secured, 
the  security,  as  is  required  in  proving  secured  claims.  Upon  the  filing  of  satisfac- 
tory proof  of  the  assignment  of  a  claim  proved  and  entered  on  the  referee's  docket, 
the  referee  shall  immediately  give  notice  by  mail  to  the  original  claimant  of  the  filing 
of  such  proof  of  assignment;  and,  if  no  objection  be  entered  within  ten  days,  or 
within  further  time  aOowed  by  the  referee,  he  shall  make  an  order  subrogating 
the  assignee  to  the  original  claimant.  If  objection  be  made,  he  shall  proced  to  hear 
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and  determine  the  matter.  4.  The  claims  of  persons  contingently  Uable  for  the 
bankrupt  may  be  proved  in  the  name  of  the  creditor  when  knowTi  by  the  party 
contingently  liable.  When  the  name  of  the  creditor  is  unknown,  such  claim  may 
be  proved  in  the  name  of  the  party  contingently  Uable;  but  no  dividend  shall  be 
paid  upon  such  claim,  except  upon  satisfactory  proof  that  it  will  diminish  pro  tanto 
the  original  debt.  5.  The  execution  of  any  letter  of  attorney  to  represent  a  creditor, 
or  of  an  assignment  of  claim  after  proof,  may  be  proved  or  acknowledged  before 
a  referee,  or  a  United  States  commissioner,  or  a  notary  public.  When  executed  on 
behalf  of  a  partnership  or  of  a  corporation,  the  per  on  executmg  the  instrument 
shall  make  oath  that  he  is  a  member  of  the  partnership,  or  a  duly  authorized  officer 
of  the  corporation  on  whose  behalf  he  acts.  When  the  person  executing  is  not  per- 
BonaDy  known  to  the  officer  taking  the  proof  or  acknowledgment,  his  identity  shaU 
be  established  by  satisfactory  proof.  6.  When  the  trustee  or  any  creditor  shall  desire 
the  re-examination  of  any  claim  filed  against  the  bankrupt's  estate,  he  may  apply 
by  petition  to  the  referee  to  whom  the  case  is  referred  for  an  order  for  such  re-exa- 
mination, and  thereupon  the  referee  shall  make  an  order  fixing  a  time  for  hearing 
the  petition,  of  which  due  notice  shall  be  given  by  mail  addressed  to  the  creditor. 
At  the  time  appointed  the  referee  shall  take  the  examination  of  the  creditor,  and 
of  any  witnesses  that  may  be  called  by  either  party,  and  if  it  shall  appear  from 
Buch  examination  that  the  claim  ought  to  be  exj)unged  or  diminished,  the  referee 
may  order  accordingly. 

22.  Taking  of  testimony.  The  examination  of  witnesses  before  the  referee  may 
be  conducted  by  the  party  in  person  or  bj'  liis  counsel  or  attorney,  and  the  witnesses 
shall  bo  subject  to  examination  and  cross-examination,  which  shall  be  had  in  con- 
formity with  the  mode  now  adopted  in  courts  of  law.  A  deposition  taken  upon  an 
examination  before  a  referee  shall  be  taken  down  in  writing  by  him,  or  under  his 
direction,  in  the  form  of  narrative,  unless  he  determines  that  the  examination  shall 
be  by  question  and  answer.  When  completed  it  shall  be  read  over  to  the  witness 
and  signed  by  him  in  the  presence  of  the  referee.  The  referee  shall  note  upon  the 
deposition  any  question  objected  to,  wdth  his  decision  thereon,  and  the  court  shall 
have  power  to  deal  with  the  costs  of  incompetent,  immaterial,  or  irrelevant  deposi- 
tions, or  parts  of  them,  as  may  be  just. 

23.  Orders  of  referee.  In  all  orders  made  by  a  referee,  it  shall  be  recited,  accor- 
ding as  the  fact  may  be,  that  notice  was  given  and  the  maimer  thereof;  or  that  the 
order  was  made  by  consent;  or  that  no  adverse  interest  was  represented  at  the 
hearing;  or  that  the  order  was  made  after  hearing  adverse  interests. 

24.  Transmission  of  proved  claims  to  clerk.  The  referee  shall  forthwith  transmit 
to  the  clerk  a  list  of  the  claims  proved  against  an  estate,  with  the  names  and  addresses 
of  the  proving  creditors. 

25.  Special  meeting  of  creditors.  Whenever,  by  reason  of  a  vacancy  in  the  office 
of  trustee,  or  for  any  other  cause,  it  becomes  necessary  to  call  a  special  meeting 
of  the  creditors  in  order  to  carry  out  the  purposes  of  the  act,  the  court  may  call 
such  a  meeting,  specifying  in  the  notice  the  purpose  for  which  it  is  called. 

26.  Accounts  of  referee.  Every  referee  shall  keep  an  accurate  account  of  his 
traveling  and  incidental  expenses,  and  of  those  of  any  clerk  or  any  officer  attending 
him  in  the  performance  of  his  duties  in  any  case  which  may  be  referred  to  him ;  and 
shall  make  return  of  the  same  under  oath  to  the  judge,  with  proper  vouchers  when 
vouchers  can  be  procured,  on  the  first  Tuesday  in  each  month. 

27.  Review  by  judge.  When  a  bankrupt,  creditor,  trustee,  or  other  person  shall 
desire  a  review  by  the  judge  of  any  order  made  by  the  referee,  he  shaU  file  wath 
the  referee  his  petition  therefor,  setting  out  the  error  complained  of ;  and  the  referee 
shaU  forthwith  certify  to  the  judge  the  question  presented,  a  summary  of  the  evi- 
dence relating  thereto,  and  the  finding  and  order  of  the  referee  thereon. 

28.  Redemption  of  property  and  compounding  of  claims.  Whenever  it  may  be 
deemed  for  the  benefit  of  the  estate  of  a  bankrupt  to  redeem  and  discharge  any 
mortgage  or  other  pledge,  or  deposit  or  Uen,  upon  any  property,  real  or  personal, 
or  to  reUeve  said  property  from  any  conditional  contract,  and  to  tender  performance 
of  the  conditions  thereof,  or  to  compound  and  settle  any  debts  or  other  claims  due 
or  belonging  to  the  estate  of  the  bankrupt,  the  trustee,  or  the  bankrupt,  or  any  cre- 
ditor who  has  proved  his  debt,  may  fOe  his  petition  therefor;  and  thereupon  the 
court  shall  appoint  a  suitable  time  and  place  for  the  hearing  thereof,  notice  of  which 
shaU  be  given  as  the  court  shaU  direct,  so  that  all  creditors  and  other  persons  inter- 
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ested  may  appear  and  show  cause,  if  any  they  have,  why  an  order  should  not  be 
passed  by  the  court  upon  the  petition  authorizing  such  act  on  the  part  of  the  trustee. 

29.  Payment  of  moneys  deposited.  No  moneys  deposited  as  required  by  the 
act  shall  be  drawn  from  the  depository  unless  by  check  or  warrant,  signed  by  the 
clerk  of  the  court,  or  by  a  trustee,  and  countersigned  by  the  judge  of  the  court,  or 
by  a  referee  designated  for  that  purpose,  or  by  the  clerk  or  his  assistant  under  an 
order  made  by  the  judge,  stating  the  date,  the  sum,  and  the  account  for  which  it 
is  drawn;  and  an  entry  of  the  substance  of  such  check  or  warrant,  with  the  date 
thereof,  the  sum  drawn  for,  and  the  account  for  which  it  is  drawn,  shall  be  forth- 
with made  in  a  book  kept  for  hat  purpose  by  the  trustee  or  his  clerk ;  and  all  checks 
and  drafts  shall  be  entered  in  the  order  of  time  in  which  they  are  drawn,  and  shall 
be  numbered  in  the  case  of  each  estate.  A  copy  of  this  general  order  shall  be 
furnished  to  the  depository,  and  also  the  name  of  any  referee  or  clerk  authorized 
to  countersign  said  checks. 

30.  Imprisoned  debtor.  If,  at  the  time  of  preferring  his  petition,  the  debtor 
shall  be  imprisoned,  the  court,  upon  appUcation,  may  order  him  to  be  produced 
upon  habeas  corpus,  by  the  jailor  or  any  officer  in  whose  custody  he  may  be,  before 
the  referee,  for  the  purpose  of  testifying  in  any  matter  relating  to  his  bankruptcy; 
and,  if  committed  after  the  fiUng  of  liis  petition  upon  process  in  any  civil  action 
founded  upon  a  claim  provable  in  bankruptcy,  the  court  may,  upon  like  appU- 
cation, discharge  him  from  such  imprisonment.  If  the  petitioner,  during  the  pend- 
ency of  the  proceedings  in  bankruptcy,  be  arrested  or  imprisoned  upon  process  in 
any  civil  action,  the  district  court,  upon  his  application,  may  issue  a  right  of  habeas 
corpus  to  bring  him  before  the  court  to  ascertain  whether  such  process  has  been 
issued  for  the  collection  of  any  claim  provable  in  bankruptcy,  and  if  so  payable  he 
shall  be  discharged;  if  not,  he  shall  be  remanded  to  the  custody  in  which  he  may 
lawfully  be.  Before  granting  the  order  for  discharge  the  court  shall  cause  notice 
to  be  served  upon  the  creditor  or  his  attorney,  so  as  to  give  him  on  opportunity  of 
appearing  and  being  heard  before  the  granting  of  the  order. 

31.  Petition  for  discharge.  The  petition  of  a  bankrupt  for  a  discharge  shall 
state  consisely,  in  accordance  with  the  provisions  of  the  act  and  the  orders  of  the 
court,  the  proceedings  in  the  case  and  the  acts  of  the  bankrupt. 

32.  Opposition  to  discharge  or  composition.  A  creditor  opposing  the  appli- 
cation of  a  bankrupt  for  his  discharge,  or  for  the  confirmation  of  a  composition, 
shall  enter  his  appearance  in  opposition  thereto  on  the  day  when  the  creditors  are 
required  to  show  cause,  and  shall  file  a  specification  in  writing  on  the  grounds  of 
his  opposition  \vithin  ten  days  thereafter,  unless  the  time  shall  be  enlarged  by  special 
order  of  the  judge. 

33.  Arbitration.  Whenever  a  trustee  shall  make  application  to  the  court  for 
authority  to  submit  a  controversy  arising  in  the  settlement  of  a  demand  against 
a  bankrupt's  estate,  or  for  a  debt  due  to  it,  to  the  determination  of  arbitrators,  or 
for  authority  to  compound  and  settle  such  controversy  by  agreement  with  the  other 
party,  the  appUcation  shall  clearly  and  distinctly  set  forth  the  subject-matter  of 
the  controversy,  and  the  reasons  why  the  trustee  thinks  it  proper  and  most  for 
the  interest  of  the  estate  that  the  controversy  should  be  settled  by  arbitration  or 
otherwise. 

34.  Costs  in  contested  adjudications.  In  cases  of  involuntary  bankruptcy,  when 
the  debtor  resists  an  adjudication,  and  the  court,  after  hearing,  adjudges  the  debtor 
a  bankrupt,  the  petitioning  creditor  shaU  recover,  and  be  paid  out  of  the  estate, 
the  same  costs  that  are  allowed  to  a  party  recovering  in  a  suit  in  equitj';  and  if 
the  petition  is  dismissed,  the  debtor  shaU  recover  like  costs  against  the  petitioner. 

35.  Compensation  of  clerks,  referees,  and  trustees.  I.  The  fees  aUowed  by  the 
act  to  clerks  shall  be  in  full  compensation  for  all  services  performed  by  them  in  re- 
gard to  filing  petitions  or  other  papers  required  by  the  act  to  be  filed  with  them, 
or  in  certifying  or  deUvering  papers  or  copies  of  records  to  referees  or  other  officers, 
or  in  receiving  or  paying  out  money ;  but  shall  not  mclude  copies  furnished  to  other 
persons,  or  expenses  necessarily  incurred  in  publishing  or  maiUng  notices  or  other 
papers.  2.  The  compensation  of  referees,  prescribed  by  the  act,  shall  be  m  fuU  com- 
pensation for  all  services  performed  by  them  under  the  act,  or  under  these  general 
orders;  but  shaU  not  include  expenses  necessarily  incurred  by  them  in  pubUshing 
or  maiUng  notices,  in  traveUng,  or  in  perpetuating  testimony,  or  other  expenses 
necessarily  incurred  in  the  performance  of  their  duties  under  the  act  and  aUowed 
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bv  special  order  of  the  Judge.  3.  The  compensation  allowed  to  trustees  by  the  act 
shall  be  in  full  compensation  for  the  services  performed  by  them ;  but  shall  not  in- 
clude expenses  necessarily  incurred  in  the  performance  of  their  duties  and  allowed 
upon  the  settlement  of  their  accounts.  4.  In  any  case  in  which  the  fees  of  the 
clerk,  referee,  and  trustee  are  not  required  by  the  act  to  be  paid  by  a  debtor 
before  filing  his  petition  to  be  adjudged  a  bankrupt,  the  judge,  at  any  time  during 
the  pendency  of  the  proceedings  in  bankruptcy,  may  order  those  fees  to  be  paid 
out  of  the  estate;  or  may,  after  notice  to  the  bankrupt,  and  satisfactory  proof  that 
he  then  has  or  can  obtain  the  money  with  which  to  pay  those  fees,  order  him  to  pay 
them  w  itliin  a  time  specified,  and,  if  he  fails  to  do  so,  may  order  his  petition  to  be 
dismissed . 

Amendment  to  general  orders  in  bankniptcj'  No.  35.  It  is  ordered  by  the  court 
that  general  order  in  bankruptcy  No.  35  be  amended  by  adding  the  following  sen- 
tence to  subdivision  4:  He  may  also,  pending  such  proceedings,  both  in  voluntary 
and  involuntary  cases,  order  the  commissions  of  referees  and  trustees  to  be  paid 
immediately  after  such  commissions  accrue  and  are  earned. 

36.  Appeals.  1.  Appeals  from  a  court  of  bankruptcy  to  a  circuit  court  of  ap- 
peals, or  to  the  supreme  court  of  a  teiritory,  shall  be  allowed  by  a  judge  of  the  court 
appealed  from  or  of  the  court  appealed  to,  and  shall  be  regulated,  except  as  other- 
wise provided  in  the  act,  by  the  rules  governing  appeals  in  equity  in  the  courts  of  the 
United  States.  2.  Appeals  under  the  act  of  the  supreme  court  of  the  United  States 
from  a  circuit  court  of  appeals,  or  from  the  supreme  court  of  a  territory,  or  from 
the  supreme  court  of  the  District  of  Columbia,  or  from  any  court  of  bankruptcy 
whatever,  shall  be  taken  within  thirty  da3's  after  the  judgment  or  decree,  and  shall 
be  allowed  by  a  judge  of  the  court  appealed  from,  or  by  a  justice  of  the  supreme 
court  of  the  United  States.  3.  In  every  case  in  which  either  party  is  entitled  by  the 
act  to  take  an  appeal  to  the  supreme  court  of  the  United  States,  the  court  from 
which  the  appeal  Ues  shall,  at  or  before  the  time  of  entering  its  judgment  or  decree, 
make  and  file  a  finding  of  the  facts,  and  its  conclusions  of  law  thereon,  stated  separa- 
tely; and  the  record  transmitted  to  the  supreme  court  of  the  United  States  on  such 
an  appeal  shall  consist  only  of  the  pleadings,  the  judgment  or  decree,  the  finding 
of  facts,  and  the  conclusions  of  law. 

37.  General  provisions.  In  proceedings  in  equitj%  instituted  for  the  purpose 
of  carrying  into  effect  the  provisions  of  the  act,  or  for  enforcing  the  rights  and  re- 
medies given  by  it,  the  rules  of  equity  practice  established  by  the  supreme  court 
of  the  United  States  shall  be  followed  as  nearly  as  may  be.  In  proceedings  at  law, 
instituted  for  the  same  purpose,  the  practice  and  procedure  in  cases  at  law  shall 
be  followed  as  nearly  as  may  be.  But  the  judge  may,  by  special  order  in  any  case, 
vary  the  time  allowed  for  return  of  process,  for  appearance  and  pleading,  and  for 
taking  testimony  and  pubhcation,  and  may  otherwise  modify  the  rules  for  the  pre- 
paration of  any  particular  case  so  as  to  facilitate  a  speedy  hearing. 

38.  Forms.  The  several  forms  annexed  to  these  general  orders  shall  be  observed 
and  used,  with  such  alterations  as  may  be  necessary  to  suit  the  circumstances  of  any 
particular  case.  

Philippines. 

No.  1956.  An  Act  providing  for  the  Suspension  of  Payments,  the  Relief 
of  Insolvent  Debtors,  the  Protection  of  Creditors,  and  the  Punishment 

of  Fraudulent  Debtors. 

Chapter  I.    Title  and  general  subject  of  the  act. 
Sec.  1.    This  act  shall  be  known  and  may  be  cited  as  The  In.solvency  Law, 
and  in  accordance  with  its  provisions  every  insolvent  debtor  may  be  permitted 
to  suspend  payments  or  be  discharged  from  his  debts  and  liabUities. 

Chapter  II,    Suspension  of  payments. 

Sec.  2.  The  debtor  who,  possessing  sufficient  property  to  cover  all  his  debts, 
be  it  an  individual  person,  be  it  a  sociedad  or  corporation,  foresees  the  impossibility 
of  meeting  them  when  they  respectively  fall  due,  may  petition  that  he  be  declared 
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in  the  state  of  suspension  of  payments  by  the  court,  or  the  judge  thereof  in  vacation, 
of  the  province  or  of  the  city  in  which  he  has  resided  for  six  months  next  preceding 
the  filing  of  liis  petition. 

He  shall  necessarily  annex  to  his  petition  a  schedule  and  inventory  in  the  form 
provided  in  sections  fifteen,  sixteen,  and  seventeen  of  this  act,  in  addition  to  the 
statement  of  his  assets  and  Uabilities  and  the  proposed  agreement  he  requests  of 
his  creditors. 

Sec.  3.  Upon  receiving  and  filing  the  petition  with  the  schedule  and  documents 
mentioned  in  the  next  preceding  section,  the  court,  or  the  judge  thereof  in  vacation, 
shall  make  an  order  calling  a  meeting  of  creditors  to  take  place  in  not  less  than 
two  weeks  nor  more  than  eight  weeks  from  the  date  of  such  order.  Said  order  shall 
designate  the  day,  hour,  and  place  of  meeting  of  said  creditors  as  well  as  a  news- 
paper of  general  circulation  jjublished  in  the  province  or  city  in  which  the  petition 
is  fUed,  if  there  be  one,  and  if  there  be  none,  in  a  newspaper  which,  in  the  judgment 
of  the  judge,  will  best  give  notice  to  the  creditors  of  the  said  debtor,  and  in  the 
newspaper  so  designated  said  order  shall  be  published  as  often  as  may  be  prescribed 
by  the  court  or  the  judge  thereof. 

Said  order  shall  further  contain  an  absolute  injunction  forbidding  the  petition- 
ing debtor  from  disposing  in  any  manner  of  his  property,  except  in  so  far  as  con- 
cerns the  ordinary  operations  of  commerce  or  of  industry  in  which  the  petitioner 
is  engaged,  and,  furthermore,  from  making  any  payments  outside  of  the  necessary 
or  legitimate  expenses  of  his  business  or  industry,  so  long  as  the  proceedings  relative 
to  the  suspension  of  payments  are  pending,  and  said  proceedings  for  the  purposes 
of  this  act  shall  be  considered  to  have  been  instituted  from  the  date  of  the  filing 
of  the  petition. 

Sec.  4.  A  copy  of  said  order  shall  immediately  be  published  by  the  clerk  of 
.said  court,  in  the  newspaper  designated  therein,  for  the  number  of  times  and  in 
the  form  prescribed  by  the  court  or  the  judge  thereof,  and  the  clerk  of  said  court 
shall  cause  a  copy  of  said  order  to  be  delivered  personally  or  to  be  sent  forthwith 
by  registered  mail,  postage  prepaid,  to  all  creditors  named  in  the  schedule.  There 
shall  be  deposited  in  addition  to  the  sum  of  twenty-four  Philippine  pesos,  which 
shall  be  paid  to  the  clerk  for  the  filing  and  registration  of  the  petition,  including 
all  proceedings  untQ  the  expediente  is  completed,  an  amount  sufficient  to  defray 
aU  expense  of  publication  ordered  by  the  court,  necessary  postage,  and  ten  centavos 
for  each  copy,  to  be  delivered  personally  or  mailed  to  the  creditors,  which  last- 
named  sum  is  hereby  constituted  the  legal  fee  of  the  clerk  for  the  personal  delivery 
or  mailing  required  by  this  section. 

Sec.  5.  Only  creditors  included  in  the  schedule  filed  by  the  debtor  shall  be 
cited  to  appear  and  take  part  in  the  meeting  mentioned  in  section  three,  and  they 
shall  be  notified  upon  delivery  or  transmission  to  them  of  a  copy  of  the  order  calling 
the  meeting  to  appear  at  same  with  the  written  evidences  of  their  respective  claims, 
without  which  they  shall  not  be  admitted. 

Sec.  6.  If  any  execution  be  pending  against  the  debtor  it  shall  not  be  con- 
solidated with  this  proceeding,  but  the  course  thereof  shall  be  suspended  before 
sale  of  property  is  made  thereunder,  provided  the  debtor  makes  a  request  therefor 
to  the  court  before  which  the  proceeding  for  suspension  of  payments  is  pending, 
unless  the  execution  be  against  property  especially  mortgaged  which  is  hereby 
exempted  from  the  provisions  of  this  section.  The  suspension  ordered  by  virtue 
of  this  section  shall  lapse  when  three  months  shall  have  passed  without  the  pro- 
posed agreement  being  accepted  by  the  creditors  or  as  soon  as  it  is  denied.  Xo  creditor 
other  than  those  mentioned  in  section  nine  shall  sue  or  institute  proceedings  to  collect 
his  claim  from  the  debtor  from  the  moment  that  suspension  of  payments  is  applied 
for  and  while  the  proceedings  are  pending. 

Sec.  7.  Creditors  may  be  represented  at  the  meeting  by  one  or  more  lawyers 
or  by  anj'  person  duly  authorized  by  power  of  attorney,  which  document  shaU  be 
presented  and  be  attached  to  the  record. 

Persons  appearing  for  more  than  one  creditor  shall  have  only  one  personal 
vote,  but  the  claims  presented  by  them  shall  be  taken  into  consideration  for  the 
purpose  of  arriving  at  the  majority  of  the  amount  represented. 

Sec.  8.  The  presence  of  the  creditors  representing  at  least  three-fifths  of  the 
liabilities  shall  be  necessary  for  holding  a  meeting.  The  meeting  shall  be  held  on 
the  day  and  at  the  hour  and  place  designated,  the  judge,  or  commissioner  deputized 
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by  him  when  he  is  absent  from  the  province  where  the  meeting  is  held,  acting  as 
president  and  the  clerk  as  secretary  thereof,  subject  to  the  following  rules:  a)  The 
clerk  shall  prepare  for  insertion  in  the  minutes  of  the  meeting  a  statement  of  the 
persons  present  and  their  claims;  the  judge,  or,  in  default  thereof,  the  commissioner, 
shall  examine  the  written  evidences  of  the  claims  and  the  powers  of  attorney,  if  any. 
If  the  persons  present  who  have  complied  with  the  foregoing  rules  represent  at 
least  three-fifths  of  the  liabilities,  the  judge  or  commissioner  shall  declare  the  meeting 
open  for  business;  b)  The  petition  of  the  debtor,  the  sclicdule  of  debts  and  of  prop- 
erty, the  statement  of  assets  and  liabilities,  and  the  proposed  agreement  filed 
therewith  shall  be  read  forthwith  by  the  clerk,  and  the  discussion  shall  be  opened, 
c)  The  debtor  may  modify  his  proposition  or  propositions  in  view  of  the  result 
of  the  debate,  or  insist  upon  the  ones  alreadj'  made,  and  the  judge  or  commissioner, 
without  further  discussion,  shall  clearly  and  succinctly  place  these  several  prop- 
ositions before  the  meeting  for  a  vote  thereupon;  d)  The  vote  shall  be  taken  by 
a  call  of  names  and  shall  be  inserted  in  the  minutes;  a  majority  vote  shall  rule; 
e)  To  form  a  majority  it  is  necessary:  1.  That  two-thirds  of  the  creditors  voting 
unite  upon  the  same  proposition;  2.  That  the  claims  represented  by  said  majority 
vote  amount  to  at  least  three-fifths  of  the  total  liabilities  of  the  debtor  mentioned 
in  the  petition;  f)  After  the  result  of  the  votmg  has  been  announced,  all  protests 
made  against  the  majority  vote  shall  be  admitted  and  stated  in  the  record,  and  the 
meeting  shall  be  closed ;  g)  The  minutes  of  the  meeting,  containing  a  succinct  state- 
ment of  all  proceedings  had  therein,  shall  be  drawn  up,  and  there  shall  be  inserted 
therein  the  proposition  or  propositions  voted  upon,  which,  after  having  been  read 
and  approved,  shall  be  signed  by  the  judge  or  commissioner  together  with  all  persons 
taking  part  in  the  voting;  if  any  such  persons  shall  be  unable  to  write,  any  person 
present  sliall  sign,  at  their  request,  and  tlie  clerk  shall  certify  to  all  of  the  above. 

Sec.  9,  Persons  having  claims  for  personal  labor,  maintenance,  expenses  of 
last  iUness  and  funeral  of  the  wife  or  children  of  the  debtor,  incurred  in  the  sixty 
days  immediately  preceding  the  filing  of  the  petition,  and  persons  having  legal 
or  contractual  mortgages,  may  refrain  from  attending  the  meeting  and  from  voting 
therein.  Such  persons  shall  not  be  bound  by  any  agreement  determined  upon  at 
such  meeting,  but  if  they  should  join  in  the  voting  they  shall  be  bound  in  the  same 
manner  as  are  the  other  creditors. 

Sec.  10.  The  proposed  agreement  shall  be  deemed  rejected  if  the  number  of 
creditors  required  for  holding  a  meeting  do  not  attend  thereat,  or  if  the  two  majorities 
mentioned  in  rule  (e)  of  section  eight  are  not  in  favor  thereof,  even  if  the  negative 
vote  itself  does  not  receive  such  majorities. 

Sec.  11,  If  the  decision  of  the  meeting  be  negative  as  regards  the  proposed 
agreement  or  if  no  decision  is  had  in  default  of  such  number  or  of  such  majorities, 
the  proceeding  shall  be  terminated  without  recourse  and  the  parties  concerned  shall 
be  at  liberty  to  enforce  the  rights  which  may  correspond  to  them.  If  the  decision 
is  favorable  to  the  debtor  it  may  be  objected  to  within  ten  days  following  the  date 
of  the  meeting  by  any  creditor  who  attended  the  meeting  and  who  dissented  from 
and  protested  against  the  vote  of  the  majority.  The  opposition  or  objection  to  the 
decision  of  the  majority  favorable  to  the  debtor  shaO  be  proceeded  with  as  in  any 
other  incidental  motion,  the  debtor  and  the  creditors  who  shall  appear  declaring 
their  purpose  to  sustain  the  decision  of  the  meeting  being  the  defendants.  The 
court  shall  hear  and  pass  upon  such  objection  as  soon  as  possible  and  in  a  summary 
manner,  and  in  its  order,  which  shall  be  final,  it  shall  declare  whether  or  not  the 
decision  of  the  meeting  is  valid.  In  case  that  the  decision  of  the  meeting  is  held 
to  be  null,  the  court  shall  declare  the  proceeding  terminated  and  the  parties  con- 
cerned at  liberty  to  exercise  the  rights  which  may  correspond  to  them;  and  in  case 
the  decision  of  the  meeting  is  declared  valid,  or  when  no  opposition  or  objection 
to  said  decision  has  been  presented,  the  court  shall  order  that  the  agreement  be 
carried  out  and  the  persons  concerned  shall  be  bound  by  the  decision  of  the  meeting. 
The  court  may  also  issue  all  orders  which  may  be  proper  to  enforce  the  agreement 
on  motion  of  any  of  the  parties  Utigant.  The  order  directing  the  agreement  to  be 
made  effective  shall  be  binding  upon  all  creditors  included  in  tlie  schedule  of  the 
debtor  who  may  have  been  properly  summoned,  but  not  upon  creditors  mentioned 
in  section  nine  who  failed  to  attend  the  meeting  or  refrained  from  voting  therein, 
and  their  rights  shall  not  be  affected  by  the  agreement  unless  they  may  have  ex- 
pressly or  impUedly  consented  thereto. 
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Sec.  12.  The  causes  for  which  objection  may  be  made  to  the  decision  of  the 
meeting  shall  be:  a)  Defects  in  the  call  for  the  meeting,  in  the  holding  thereof,  and 
in  the  deliberations  had  thereat  which  prejudice  the  rights  of  the  creditors ;  b)  Fraudu- 
lent connivance  between  one  or  more  creditors  and  the  debtor  to  vote  in  favor 
of  the  proposed  agreement;  c)  Fraudulent  conveyance  of  claims  for  the  purpose 
of  obtaining  a  majority. 

Sec.  13.  If  the  debtor  fails  wholly  or  in  part  to  perform  the  agreement  decided 
upon  at  the  meeting  of  the  creditors,  all  the  rights  which  the  creditors  had  against 
the  debtor  before  the  agreement  shall  revest  in  them.  In  such  case  the  debtor 
may  be  made  subject  to  the  bankruptcy  and  insolvency  proceedings  in  the  manner 
estabhshed  by  the  following  chapters  of  this  act: 

Chapter  III.    Voluntary  insolvency. 

Sec.  14.  An  insolvent  debtor,  owing  debts  exceeding  in  amount  the  sum  of 
one  thousand  pesos,  may  apply  to  be  discharged  from  his  debts  and  liabOities  by 
petition  to  the  court  of  first  instance  of  the  province  or  city  in  which  he  has  resided 
for  six  months  next  preceding  the  filing  of  such  petition.  In  his  petition  he  shall 
set  forth  his  place  of  residence,  the  period  of  his  residence  therein  immediately 
prior  to  filing  said  petition,  his  inability  to  pay  all  his  debts  in  full,  his  willingness 
to  surrender  aO  his  property,  estate,  and  effects  not  exempt  from  execution  for 
the  benefit  of  his  creditors,  and  an  application  to  be  adjudged  an  insolvent.  He 
shall  annex  to  his  petition  a  schedule  and  inventory  in  the  form  hereinafter  provided. 
The  filing  of  such  petition  shall  be  an  act  of  insolvency. 

Sec.  15.  Said  schedule  must  contain  a  full  and  true  statement  of  all  his  debts 
and  liabilities,  together  with  a  list  of  all  those  to  whom,  to  the  best  of  his  knowledge 
and  belief,  said  debts  or  liabilities  are  due,  the  place  of  residence  of  his  creditors 
and  the  sum  due  each,  the  nature  of  the  indebtedness  or  liability  and  whether 
founded  on  written  security,  obligation,  contract  or  otherwise,  the  true  cause  and 
consideration  thereof,  the  time  and  place  when  and  where  such  indebtedness  or 
liability  accrued,  a  declaration  of  any  existing  pledge,  lien,  mortgage,  judgment, 
or  other  security  for  the  payment  of  the  debt  or  liabUity,  and  an  outline  of  the 
facts  giving  rise  or  which  might  give  rise  to  a  cause  of  action  against  such  insolvent 
debtor. 

Sec.  16.  Said  inventory  must  contain,  besides  the  creditors,  an  accurate  descrip- 
tion of  all  the  real  and  personal  property,  estate,  and  effects  of  the  petitioner,  in- 
cluding his  homestead,  if  any,  together  with  a  statement  of  the  value  of  each  item 
of  said  property,  estate,  and  effects  and  its  location,  and  a  statement  of  the  incum- 
brances thereon.  All  property  exempt  by  law  from  execution  shaU  be  set  out  in 
said  inventory  with  a  statement  of  its  valuation,  location,  and  the  incumbrances 
thereon,  if  any.  The  inventory  shall  contain  an  outline  of  the  facts  givmg  rise, 
or  which  might  give  rise,  to  a  right  of  action  in  favor  of  the  insolvent  debtor. 

Sec.  17.  The  petition,  schedule,  and  inventory  must  be  verified  by  the  affidavit 
of  the  petitioner,  annexed  thereto,  and  shall  be  in  form  substantially  as  follows: 

"I, ,  do  solemnly  swear  that  the  schedule  and  inventory  now  delivered 

by  me  contain  a  full,  correct,  and  true  discovery  of  all  my  debts  and  liabilities 
and  of  all  goods,  effects,  estate,  and  property  of  whatever  kind  or  class  to  me  in 
any  way  belonging.  The  inventory  also  contains  a  full,  true  and  correct  statement 
of  aU  debts  owing  or  due  to  me,  or  to  any  person  or  persons  in  trust  for  me  and  of 
all  securities  and  contracts  whereby  any  money  may  hereafter  become  due  or  payable 
to  me  or  by  or  through  which  any  benefit  or  advantage  whatever  may  accrue  to 
me  or  to  my  use,  or  to  any  other  person  or  persons  in  trust  for  me.  The  schedule 
contains  a  clear  outline  of  the  facts  giving  rise,  or  which  might  give  rise,  to  a  cause 
of  action  against  me,  and  the  inventory  contains  an  outline  of  the  facts  giving 
rise,  or  which  might  give  rise,  to  any  cause  of  action  in  my  favor.  I  have  no  lands, 
money,  stock,  or  estate,  reversion,  or  expectancy,  or  property  of  any  kind,  except 
that  set  forth  in  said  inventory.  I  have  in  no  instance  created  or  acknowledged 
a  debt  for  a  greater  sum  than  I  honestly  and  truly  owe.  I  have  not,  directly  or 
indirectly,  concealed,  fraudulently  sold,  or  otherwise  fraudulently  disposed  of,  any 
part  of  my  real  or  personal  property,  estate,  effects,  or  rights  of  action,  and  I  have 
not  in  any  way  compounded  with  any  of  my  creditors  in  order  to  secure  such  credi- 
tors, or  to  receive  or  to  accept  any  profit  or  advantage  therefrom,  or  to  defraud 
or  deceive  in  any  manner  any  creditor  to  whom  I  am  indebted.    So  help  me  God." 
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Sec.  18.  Upon  receiving  and  filing  said  petition,  schedule,  and  inventory,  the 
court,  or  the  judge  thereof  in  vacation,  shall  make  an  order  declaring  the  petitioner 
insolvent,  and  directing  the  sheriff  of  the  province  or  city  in  which  tlie  petition 
is  filed  to  take  possession  of,  and  safely  keep,  until  the  appointment  of  a  receiver 
or  assignee,  all  the  deeds,  vouchers,  books  of  account,  papers,  notes,  bonds,  bills, 
and  securities  of  the  debtor,  and  all  his  real  and  personal  property,  estate,  and 
effects,  except  such  as  may  be  by  law  exempt  from  execution.  Said  order  shall 
further  forbid  the  payment  to  the  debtor  of  any  debts  due  to  him  and  the  delivery 
to  the  debtor,  or  to  any  person  for  him,  of  any  property  belonging  to  him,  and  the 
transfer  of  any  property  by  him,  and  shall  fui'tlier  appoint  a  time  and  place  for 
a  meeting  of  the  creditors  to  choose  an  assignee  of  the  estate.  Said  order  shall 
designate  a  newspaper  of  general  circulation  published  in  the  province  or  city  in 
which  the  petition  is  filed,  if  there  be  one,  and  if  there  be  none,  in  a  newspaper 
which,  in  the  opinion  of  the  judge,  will  best  give  notice  to  the  creditors  of  the 
said  insolvent,  and  in  the  newspaper  so  designated  said  order  shall  be  published  as 
often  as  may  be  prescribed  by  the  court  or  the  judge  thereof.  The  time  appointed 
for  the  election  of  an  assignee  shall  not  be  less  than  two,  nor  more  than  eight, 
weeks  from  the  date  of  the  order  of  adjudication.  Upon  the  granting  of  said  order 
all  civU  proceedings  pending  against  the  said  insolvent  siiall  be  stayed.  Wlien  a 
receiver  is  appointed,  or  an  assignee  chosen,  as  provided  in  this  act,  the  sheriff 
shall  thereupon  deliver  to  such  receiver  or  assignee,  as  the  case  may  be,  all  the 
property,  assets,  and  belongings  of  the  insolvent  which  have  come  into  his  posses- 
sion, and  he  shall  be  aUowed  and  paid  as  compensation  for  his  services  the  same 
expenses  and  fees  as  would  by  law  be  collectible  if  the  property  had  been  levied 
upon  and  safely  kept  under  attachment. 

Sec.  19.  A  copy  of  said  order  shall  immediately  be  published  by  the  clerk 
of  said  court,  in  the  newspaper  designated  therein,  for  the  number  of  times  and  as 
prescribed  by  the  court  or  the  judge  thereof,  and  a  copy  of  said  order  shall  be  delivered 
personally  or  sent  by  the  clerk  forthwith  by  registered  mail,  postage  prepaid,  to 
all  creditors  named  in  the  schedule.  There  shall  be  deposited,  in  addition  to  twenty- 
four  pesos,  which  shall  be  received  by  the  clerk  on  commencing  such  proceedings, 
a  sum  of  money  sufficient  to  defray  the  expense  of  the  publication  ordered  by  the 
court,  necessary  postage,  and  ten  centavos  for  each  copy,  to  be  delivered  personally 
or  maUetl  to  the  creditors,  which  last-named  sum  is  hereby  constituted  the  legal 
fee  of  the  clerk  for  the  personal  delivery  or  mailing  required  by  this  section. 

Chapter  IV.  Involuntary  insolvency. 
Sec.  20.  An  adjudication  of  insolvency  may  be  made  on  the  petition  of  three 
or  more  creditors,  residents  of  the  Philippine  Islands,  whose  credits  or  demands 
accrued  in  the  Philippine  Islands,  and  the  amount  of  which  credits  or  demands 
are  in  the  aggregate  not  less  than  one  thousand  pesos :  Provided,  that  none  of  said 
creditors  has  become  a  creditor  by  assignment,  however  made,  within  thirty  days 
prior  to  the  filing  of  said  petition.  Such  petition  must  be  filed  in  the  Court  of  First 
Instance  of  the  province  or  city  in  which  the  debtor  resides  or  has  his  principal 
place  of  business,  and  must  be  verified  by  at  least  three  of  the  petitioners.  The 
following  shall  be  considered  acts  of  insolvency,  and  the  petition  for  insolvency 
shall  set  forth  one  or  more  of  such  acts:  1.  That  such  person  is  about  to  depart 
or  has  departed  from  the  Philippine  Islands,  with  intent  to  defraud  his  (creditors; 
2.  That  being  absent  from  the  Philippine  Islands,  with  intent  to  defraud  his  cred- 
itors, he  remains  absent;  3.  That  he  conceals  himself  to  avoid  the  service  of  legal 
process  for  the  purpose  of  hindering  or  delaying  or  defrauding  his  creditors;  4.  That 
he  conceals,  or  is  removing,  any  of  his  property  to  avoid  its  being  attached  or  taken 
on  legal  process;  5.  That  he  has  suffered  his  property  to  remain  under  attachment 
or  legal  process  for  three  days  for  the  purpose  of  hindering  or  delaying  or  defrauding 
his  creditors;  6.  That  he  has  confe.s.sed  or  offered  to  allow  judgment  in  favor  of  any 
creditor  or  claimant  for  the  purpose  of  hindering  or  delaying  or  defrauding  any 
creditor  or  claimant;  7.  That  he  has  willfully  suffered  judgment  to  be  taken  against 
him  by  default  for  the  purpose  of  hindering  or  delaying  or  defrauding  his  creditors; 
8.  That  he  has  suffered  or  procured  his  property  to  be  taken  on  legal  process  with 
intent  to  give  a  preference  to  one  or  more  of  his  creditors  and  thereby  hinder,  delay, 
or  defraud  any  one  of  his  creditors;  9.  That  he  has  made  any  assignment,  gift, 
sale,  conveyance,  or  transfer  of  his  estate,  property,  rights,  or  credits  with  intent 
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to  delay,  defraud,  or  hinder  his  creditors;  10.  That  he  has,  in  contemplation  of 
insolvency,  made  any  payment,  gift,  grant,  sale,  conveyance,  or  transfer  of  his 
estate,  property,  rights,  or  credits;  11.  That  being  a  merchant  or  tradesman  he 
has  generally  defaulted  in  the  payment  of  his  current  obligations  for  a  period  of 
thirty  days;  12.  That  for  a  period  of  thirty  days  he  has  failed,  after  demand,  to 
pay  any  moneys  deposited  with  him  or  received  by  him  in  a  fiduciary  capacity; 
and  13.  That  an  execution  having  been  issued  against  him  on  final  judgment  for 
money,  he  shall  have  been  found  to  be  without  sufficient  property  subject  to  execu- 
tion to  satisfy  the  judgment.  The  petitioners  may,  from  time  to  time,  by  leave 
of  the  court,  amend  and  correct  the  petition,  so  that  the  same  shall  conform  to  the 
facts,  such  amendment  or  amendments  to  relate  back  to  and  be  received  as  embraced 
in  the  original  petition.  The  said  petition  shall  be  accompanied  by  a  bond,  approved 
by  the  court,  with  at  leat  two  sureties,  in  such  penal  sum  as  the  court  shall  direct, 
conditioned  that  if  tlie  petition  in  uisolvency  be  dismissed  by  the  court,  or  with- 
drawn by  the  petitioner,  or  if  the  debtor  shall  not  be  declared  an  insolvent,  the 
petitioners  will  pay  to  the  debtor  alleged  in  the  petition  to  be  insolvent  all  costs, 
expenses,  and  damages  occasioned  by  the  proceedings  in  insolvency,  together  with 
a  reasonable  counsel  fee  to  be  fixed  by  the  court.  The  court  may,  upon  motion, 
direct  the  filing  of  an  additional  bond,  with  different  sureties,  when  deemed  necessary. 

Sec.  21.  Upon  the  filing  of  such  creditors'  petition,  the  court  or  a  judge  thereof 
shall  issue  an  order  requiring  such  debtor  to  show  cause,  at  a  time  and  place  to  be 
fixed  by  said  court  or  judge,  why  he  should  not  be  adjudged  an  insolvent  debtor; 
and  at  the  same  time,  or  thereafter,  upon  good  cause  shown  therefor,  said  court 
or  judge  may  make  an  order  forbidding  the  payment  of  any  debts,  and  the  delivery 
of  any  property  belonging  to  such  debtor  to  hira  or  to  any  other  person  for  his 
use  or  benefit  or  the  transfer  of  any  property  by  him. 

Sec.  22.  A  copy  of  said  petition,  with  a  copy  of  the  order  to  show  cause,  shall 
be  served  on  the  debtor,  in  the  same  manner  as  is  provided  by  law  for  the  service 
of  summons  in  civil  actions,  but  such  service  shall  be  made  at  least  five  days  before 
the  time  fixed  for  the  hearing:  Provided,  that  if,  for  any  reason,  the  service  is  not 
made,  the  order  may  be  renewed,  and  the  time  and  place  of  hearing  changed  by 
supplemental  order  of  the  court.  Wlienever  the  debtor  on  whom  service  is  to  be 
made  resides  out  of  the  Philippine  Islands;  or  has  departed  from  the  Philippine 
Islands;  or  can  not,  after  due  diligence,  be  found  within  the  Philippine  Islands; 
or  conceals  himself  to  avoid  the  service  of  the  order  to  show  cause,  or  any  other 
process  or  orders  in  the  matter;  or  is  a  foreign  corporation  having  no  managing 
or  business  agent,  cashier,  or  secretary  within  the  Philippine  Islands  upon  whom 
service  can  be  made,  and  such  facts  are  shown  to  the  court  or  a  judge  thereof,  by 
affidavit,  such  court  or  judge  thereof  shall  make  an  order  that  the  service  of  such 
order,  or  other  process,  be  made  by  publication,  in  the  same  manner,  and  with 
the  same  effect,  as  service  of  summons  by  publication  in  ordinary  civil  actions. 

Sec.  23.  At  tlie  time  fixed  for  the  hearing  of  said  order  to  show  cause,  or  at 
another  time  to  which  such  hearing  may  be  adjourned,  the  debtor  must  answer 
the  petition,  or  may  demur  for  the  same  causes  as  are  provided  for  demurrer  in 
other  cases  by  the  code  of  civil  procedure.  If  he  demur  and  the  demurrer  be  over- 
ruled, the  debtor  shall  immediately  answer  the  petition.  Such  answer  shall  contain 
a  specific  denial  of  the  material  allegations  of  the  petition  controverted  by  him, 
and  shall  be  sworn  to;  and  the  issues  raised  thereon  shall  be  promptly  tried  and 
disposed  of.  If,  upon  such  trial,  the  issues  are  found  in  favor  of  tlie  respondent, 
the  proceedings  shall  be  dismissed,  and  the  respondent  shall  be  allowed  all  costs, 
counsel  fees,  expenses,  and  damages  sustained  by  reason  of  the  proceedings  therein. 
Counsel  fees,  costs,  expenses,  and  damages  shall  be  fixed  and  allowed  by  the  court. 

Sec.  24.  If  the  respondent  shall  make  default,  or  if,  after  trial,  the  issues 
are  found  in  favor  of  the  petitioners,  the  court  shall  make  an  order  adjudging  that 
said  respondent  is  and  was,  at  the  time  of  filing  the  petition,  an  insolvent  debtor 
and  that  the  debtor  was  guilty  of  the  acts  and  things  charged  in  the  petition,  or 
such  of  them  as  the  court  may  find  to  be  true ;  and  shall  require  said  debtor,  within 
such  time  as  the  court  may  designate,  not  to  exceed  three  days,  to  file  in  court 
the  schedule  and  inventory  provided  for  in  sections  fifteen  and  sixteen  of  this  act, 
duly  verified  as  required  of  a  petitioning  debtor:  Provided,  that  in  the  affidavit 
of  the  insolvent,  touching  his  property  and  its  disposition,  he  shall  not  be  required 
to  swear  that  he  has  not  made  any  fraudulent  preference  or  committed  any  other 
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act  in  conflict  with  the  provisions  of  this  act;  but  he  may  do  so  if  he  desires.  Said 
order  shall  futher  direct  the  sheriff  of  the  province  or  city  where  the  insolvency 
petition  is  filed,  or  the  receiver,  if  one  has  been  theretofore  appointed,  to  take 
possession  of  and  safely  keep,  until  the  appointment  of  an  assignee,  all  the  deeds, 
vouchers,  books  of  account,  papers,  notes,  bills,  bonds,  and  securities  of  the  debtor, 
and  all  his  real  and  personal  property,  estate  and  effects,  except  such  as  may  be 
by  law  exempt  from  execution.  Said  order  shall  further  forbid  the  payment  to 
the  debtor  of  any  debts  due  to  him,  and  the  delivery  to  the  debtor,  or  to  any  person 
for  him,  of  any  property  belonging  to  him,  and  the  transfer  of  any  property  by 
him,  and  shall  further  appoint  a  time  and  place  for  a  meeting  of  the  creditors  to 
choose  an  assignee  of  the  estate.  Said  order  shall  designate  a  newspaper  of  general 
circulation  published  in  the  province  or  city  in  which  the  petition  is  filed,  if  there 
be  one,  and  if  there  be  none,  in  a  newspaper  which,  in  the  opinion  of  the  judge, 
will  best  give  notice  to  the  creditors  of  the  said  insolvent,  and  in  the  newspaper 
so  designated  said  order  shall  be  published  as  often  as  may  be  prescribed  by  the 
court  or  the  judge  thereof.  The  time  appointed  for  the  election  of  an  assignee  shall 
not  be  less  than  two  nor  more  than  eight  weeks  from  the  date  of  the  order  of  ad- 
judication. Upon  the  granting  of  said  order,  all  civil  proceedings  pending  against 
the  said  insolvent  shall  be  stayed.  When  an  assignee  is  chosen  as  provided  in  this 
act,  the  sheriff  or  receiver,  if  there  be  one,  shall  thereupon  deliver  to  such  assignee 
all  the  property,  estate,  and  belongings  of  the  insolvent,  which  have  come  into 
his  possession,  and  he  shall  be  allowed  and  paid  as  compensation  for  his  services 
the  same  expenses  and  fees  as  would  by  law  be  collectible  if  the  property  had  been 
levied  upon  and  safely  kept  under  attachment. 

Sec.  25.  A  copy  of  the  order  provided  for  in  the  last  preceding  section  of 
this  act  shall  immediately  be  published  by  the  clerk  of  said  court  in  the  newspaper 
designated  therein  for  the  number  of  times  and  as  prescribed  by  the  court  or  the 
judge  thereof,  and  upon  the  filing,  at  any  time  before  the  date  set  for  such  meeting, 
of  the  schedule  required  by  said  last  preceding  section,  a  copy  of  said  order  shall 
be  delivered  personally  or  sent  by  the  clerk  forthwith  by  registered  mail,  postage 
prepaid,  to  all  creditors  named  in  said  schedule.  If  said  schedule  is  not  filed  prior 
to  the  day  fixed  for  the  election  of  an  assignee,  publication  of  said  order  as  herein 
required  shall  be  of  itself  sufficient  notice  to  the  creditors  of  the  time  and  place 
appointed  for  the  election  of  an  assignee.  No  order  of  adjudication  upon  creditors' 
petition  shall  be  entered  unless  there  be  first  deposited,  in  addition  to  the  cost 
of  commencing  said  proceedings,  a  sum  of  money  sufficient  to  defray  the  expense 
of  the  publication  ordered  by  the  court,  necessary  postage,  and  ten  centavos  for 
each  copy  to  be  delivered  personally  or  mailed  to  the  creditors,  which  last-named 
sum  is  hereby  constituted  the  legal  fee  of  the  clerk  for  the  personal  delivery  or 
mailing  required  by  this  section. 

Sec.  26,  In  all  cases  where  the  debtor  resides  out  of  the  Philippine  Islands; 
or  has  departed  from  the  Philippine  Islands;  or  can  not,  after  due  diligence,  be 
found  within  the  Philippine  Islands;  or  conceals  himself  to  avoid  service  of  the 
order  to  show  cause,  or  any  other  preliminary  process  or  orders  in  the  matter; 
or  is  a  foreign  corporation  having  no  managing  or  business  agent,  cashier,  or  secre- 
tary within  the  Philippine  Islands  upon  whom  service  or  orders  and  process  can 
be  made,  and  it  therefore  becomes  necessary  to  obtain  service  of  process  and 
order  to  show  cause,  as  provided  in  section  twenty-two  of  this  act,  then  the  petition- 
ing creditors,  upon  submitting  the  affidavits  requisite  to  procure  an  order  of  publi- 
cation, and  presenting  a  bond  in  double  the  amount  of  the  aggregate  sum  of  their 
claims  against  the  debtor,  shall  be  entitled  to  an  order  of  the  court  directing  the 
sheriff  of  the  province  or  city  in  which  the  matter  is  pending  to  take  into  his  custody 
a  sufficient  amount  of  property  of  the  debtor  to  satisfy  the  demands  of  the  petition- 
ing creditors  and  the  costs  of  the  proceedings.  Upon  receiving  such  order  of  the 
court  to  take  into  custody  property  of  the  debtor,  it  shall  be  the  duty  of  the  sheriff 
to  take  possession  of  the  property  and  effects  of  the  debtor,  not  exempt  from  execu- 
tion, to  an  extent  sufficient  to  cover  the  amount  provided  for,  and  to  prepare, 
within  three  days  from  the  time  of  taking  such  possession,  a  complete  inventory 
of  all  the  property  so  taken,  and  to  return  it  to  the  court  as  soon  as  completed. 
The  time  for  taking  the  inventory  and  making  return  thereof  may  be  extended 
for  good  cause  shown  to  the  court  or  a  judge  thereof.  The  sheriff  shall  also  prepare 
A  schedule  of  the  names  and  residences  of  the  creditors,  and  the  amount  due  each, 
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from  the  books  of  the  debtor,  or  from  such  other  papers  or  data  of  the  debtor  available 
as  may  come  to  his  possession,  and  shall  fUe  such  schedule  list  of  creditors  and 
inventory  with  the  clerk  of  the  court. 

Sec.  27.  In  all  cases  where  property  is  taken  into  custody  by  the  sheriff,  as 
provided  in  the  preceding  section,  if  it  does  not  embrace  all  the  property  and  effects 
of  the  debtor  not  exempt  from  execution,  any  other  creditor  or  creditors  of  the  debtor, 
upon  giving  bond  to  be  approved  by  the  court  in  double  the  amount  of  their  claims, 
singly  or  jointly,  shall  be  entitled  to  simUar  orders,  and  to  like  action,  by  the  sheriff, 
until  all  claims  be  provided  for,  if  there  be  sufficient  property  or  effects.  All  prop- 
erty taken  into  custody  by  the  sheriff  by  virtue  of  the  giving  of  any  such  bonds 
shaD  be  held  by  him  for  the  benefit  of  all  creditors  of  the  debtor  whose  claims  shall 
be  duly  proved,  and  as  provided  in  this  act.  The  bonds  provided  for  in  this  and 
the  preceding  section  to  procure  the  order  for  custody  of  the  property  and  effects 
of  the  debtor,  shall  be  conditioned  that  if,  upon  final  hearing  of  the  petition  in  in- 
solvency, the  court  shall  find  in  favor  of  the  petitioners,  such  bonds  and  all  of  them 
shaO  be  void;  if  the  decision  be  in  favor  of  the  debtor,  the  proceedings  shall  be 
dismissed,  and  the  debtor,  his  heirs,  administrators,  executors,  or  assigns,  shall 
be  entitled  to  recover  such  sum  of  money  as  shall  be  sufficient  to  cover  the  damages 
sustained  by  him,  not  to  exceed  the  amount  of  the  respective  bonds.  Such  damages 
shall  be  fixed  and  allowed  by  the  court.  If  either  the  petitioners  or  the  debtor 
shall  appeal  from  the  decision  of  the  court,  upon  final  hearing  of  the  petition  the 
appellant  shall  be  required  to  give  bond  to  the  successful  party  in  a  sum  double 
the  amount  of  the  value  of  the  property  in  controversy,  and  for  the  costs  of  the 
proceedings.    Such  bond  shall  be  approved  by  the  court. 

Any  person  interested  in  the  estate  may  except  to  the  sufficiency  of  the  sureties 
on  such  bond  or  bonds.  When  excepted  to,  the  petitioner's  sureties,  upon  notice 
to  the  person  excepting  of  not  less  than  two  nor  more  than  five  days,  must  justify 
as  to  their  sufficiency;  and  upon  failure  to  justify,  or  if  others  in  their  place  fail 
to  justify  at  the  time  and  place  appointed,  the  judge  shall  issue  an  order  vacating 
the  order  to  take  the  property  of  the  debtor  into  tlie  custody  of  the  sheriff,  or  denying 
the  appeal,  as  the  case  may  be. 

Sec.  28.  If,  in  any  case,  proper  affidavits  and  bonds  are  presented  to  the 
court  or  a  judge  thereof,  asking  for  and  obtaining  an  order  of  publication  and  an 
order  for  the  custody  of  the  property  of  the  debtor,  as  provided  in  sections  twenty- 
six  and  twenty-seven  of  this  act,  and  thereafter  the  petitioners  shall  make  it  appear 
satisfactorily  to  the  court  or  a  judge  thereof  that  the  interest  of  the  parties  to  the 
proceedings  will  be  subserved  by  a  sale  thereof,  the  court  may  order  such  property 
to  be  sold  in  the  same  manner  as  property  is  sold  under  execution,  the  proceeds 
to  be  deposited  in  the  court  to  abide  the  result  of  the  proceedings. 

Chapter  V.    Assignees. 

Sec.  29.  No  creditor  shaD  be  entitled  to  vote  for  the  election  of  an  assignee 
unless  he  shall  have  fUed  his  claim  in  the  office  of  the  clerk  of  the  court  in  which 
the  proceedings  are  pending  at  least  two  days  prior  to  the  time  appointed  for  such 
election.  All  claims  shall  contain  a  statement  showing  the  amount  and  nature 
of  the  claim  and  security,  if  any.  The  claim  shall  be  verified  by  the  claimant,  or 
his  duly  authorized  agent  or  attorney.  No  claim  barred  by  the  statute  of  limitations 
shall  be  proved  or  allowed  against  the  estate  of  an  insolvent  debtor  for  any  purpose. 
Any  person  interested  Ln  the  estate  of  the  insolvent  may  file  exceptions  to  the 
legality  or  good  faith  of  any  claim,  by  setting  forth  specifically  in  writing  his  interest 
in  the  estate,  and  the  grounds  of  his  objection  to  such  claim.  Such  exceptions 
shall  be  verified  by  the  affidavit  of  the  party  objecting,  or  his  duly  authorized 
agent  or  attorney,  and  the  affidavit  shall  set  out  that  such  exceptions  are  not  made 
for  the  purpose  of  delay  and  are  made  in  good  faith  in  the  best  interests  of  said 
estate.  Exceptions  to  any  claim  must  be  fUed  with  the  clerk  of  the  court  at  least 
one  day  before  the  time  appointed  for  the  election  of  an  assignee,  and  such  exceptions 
shall  be  heard  and  disposed  of  by  the  court,  on  affidavit  or  other  evidence,  in  a 
summary  manner,  before  the  election  of  an  assignee.  No  creditor  or  claimant  who 
holds  any  mortgage,  pledge,  or  lien  of  any  kind  whatever  as  security  for  the  pay- 
ment of  his  claim  or  attachment  or  execution  on  property  of  the  debtor  duly  recorded 
and  not  dissolved  under  this  act  shall  be  permitted  to  vote  at  the  election  of  the 
assignee  any  part  of  his  secured  claim  unless  he  shall  first  have  the  value  of  such 
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security  fixed  as  provided  in  section  fifty-nine  of  this  act,  or  shall  surrender  to  the 
sheriff  or  receiver  of  the  estate  of  the  insolvent,  if  there  be  a  receiver,  all  such  pro- 
perty, or  assign  such  lien  to  such  sheriff  or  receiver.  The  surrender  or  assignment 
of  such  security  or  lien  shall  be  for  the  benefit  of  all  creditors  of  the  estate  of  the 
insolvent.  The  value  of  such  security,  if  fixed  by  the  court,  shall  be  so  fixed  at  least 
one  day  before  the  day  appointed  for  the  election  of  an  assignee,  in  which  event 
the  claimant  may  prove  his  demand  as  provided  in  this  section  for  any  unsecured 
balance,  subject  to  the  filing  of  exceptions  as  in  all  other  claims. 

Sec.  30.  At  a  meeting  of  the  creditors  in  open  court  or,  if  the  court  is  not 
in  session,  in  the  presence  of  the  judge  or  the  clerk  of  the  court,  those  being  entitled 
to  vote,  as  provided  by  section  twenty-nine,  shall  proceed  to  the  election  of  an 
assignee.  Tlie  majority  of  the  creditors  who  have  proven  their  claims,  such  majority 
being  both  in  number  and  amount,  must  concur  for  the  election  of  an  assignee. 
Tiie  clerk  of  the  court  shall  keep  a  minute  of  the  deliberations  of  said  creditors,  and 
of  the  election  and  appointment  of  the  assignee,  and  enter  the  same  upon  the  records 
of  the  court,  and,  in  the  absence  of  the  judge,  shall  send  a  copy  of  sucli  record  to 
him  at  the  place  where  he  may  be  found.  The  assignee  shall  file,  within  five  days, 
unless  the  time  be  extended  by  the  court,  with  the  clerk,  a  bond,  in  an  amount  to 
be  fixed  by  the  court,  to  the  Government  of  the  Philippine  Islands,  with  two  or 
more  sufficient  sureties,  approved  by  the  court,  and  conditioned  upon  the  faithful 
performance  of  the  duties  devolving  upon  him.  The  bond  shall  not  be  void  upon  the 
first  recovery,  but  may  be  sued  upon  from  to  time  by  any  person  aggrieved,  in  his 
own  name,  until  the  whole  penalty  be  exhausted.  The  sureties  on  such  bond  may  be 
required  to  justify  as  to  their  sufficiency  upon  the  application  of  any  party  interested. 

Sec.  31.  If,  on  the  day  appointed  for  tiie  meeting,  creditors  do  not  attend, 
or  fail  or  refuse  to  elect  an  assignee,  or  if,  after  election,  the  assignee  shall  fail  to 
qualify  within  the  proper  time,  or  if  a  vacancy  occurs  by  death  or  otherwise,  the 
court  shall  appoint  an  assignee  and  fix  the  amount  of  his  bond. 

Sec.  32.  As  soon  as  an  assignee  is  elected  or  appointed  and  qualified,  the 
clerk  of  the  court  shall,  by  an  instrument  under  his  hand  and  seal  of  tiie  court, 
assign  and  convey  to  the  assignee  all  the  real  and  personal  property,  estate,  and 
effects  of  the  debtor  with  all  his  deeds,  books,  and  papers  relating  thereto,  and 
such  assignment  shall  relate  back  to  the  commencement  of  the  proceedings  in  in- 
solvency, and  shall  relate  back  to  the  acts  upon  which  the  adjudication  was  founded, 
and  by  operation  of  law  shall  vest  the  title  to  all  such  property,  estate,  and  effects 
in  the  assignee,  although  the  same  is  then  attached  on  mesne  process,  as  the  pro- 
perty of  the  debtor.  Such  assignment  shall  operate  to  vest  in  the  assignee  all  of 
the  estate  of  the  insolvent  debtor  not  exempt  by  law  from  execution.  It  shall  also 
dissolve  any  attachment  levied  within  one  month  next  preceding  the  commence- 
ment of  the  insolvency  proceedings  and  vacate  and  set  aside  any  judgment  entered 
in  anj'  action  commenced  within  thirty  days  immediately  prior  to  the  commence- 
ment of  insolvency  proceedings  and  sliall  vacate  and  .set  aside  any  execution  issued 
thereon  and  shall  vacate  and  set  aside  any  judgment  entered  by  default  or  consent 
of  the  debtor  within  thirty  days  immediately  prior  to  the  commencement  of  the 
insolvency  proceedings. 

Sec.  33.  The  assignee  shall  have  the  right  to  recover  all  the  estate,  debts, 
and  effects  of  said  insolvent.  If,  at  the  time  of  the  commencement  of  proceedings 
in  insolvency,  an  action  is  pending  in  the  name  of  the  debtor,  for  the  recovery 
of  a  debt  or  other  thing  which  might  or  ought  to  pass  to  the  assignee  by  the  assign- 
ment, the  assignee  shall  be  allowed  and  admitted  to  prosecute  the  action,  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally  commenced  by  him.  If  there 
are  any  rights  of  action  in  favor  of  the  insolvent  for  damages,  on  any  account, 
for  which  an  action  is  not  pending,  the  assignee  shall  have  the  right  to  prosecute 
the  same  with  the  same  effect  as  the  insolvent  might  have  done  himself  if  no  pro- 
ceedings in  insolvency  had  been  instituted.  If  any  action  or  proceeding  in  which 
the  insolvent  is  defendant  is  pending  at  the  time  of  the  adjudication,  the  assignee 
may  defend  the  same  in  the  same  manner  and  with  like  effect  as  it  might  have  been 
defended  by  the  insolvent.  In  a  suit  prosecuted  or  defended  by  the  assignee,  a 
certified  copy  of  the  assignment  made  to  him  shall  be  conclusive  evidence  of  his 
authority  to  sue  or  defend. 

Sec.  34.  The  assignee  shall,  within  one  month  after  the  making  of  the  assign- 
ment to  him,  cause  the  same  to  be  recorded  in  every  province  or  city  within  the 
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Pliilippine  Islands  where  any  real  estate  owned  by  the  debtor  is  situated,  and  the 
record  of  such  assignment,  or  a  dulj'  certified  copy  thereof,  shall  be  conclusive 
evidence  thereof  in  all  courts.  If  the  schedule  and  inventory  required  by  this  act 
have  not  been  fUed  by  the  debtor  the  assignee  shaU,  within  one  month  after  his 
election,  prepare  and  file  such  schedule  and  inventory  from  the  best  information 
he  can  obtain,  and  shall  thereupon  personally  deliver  notice  or  send  same  by  registered 
mail,  postage  prepaid,  to  all  creditors  named  in  such  schedule,  whose  claims  have 
not  been  filed,  to  forthwith  prove  their  demands. 

Sec.  35.  Any  assignee  may  at  any  time,  by  writing  filed  in  court,  resign  his 
appointment,  having  first  settled  his  accounts  and  delivered  up  all  the  deeds,  vouchers, 
books  of  account,  notes,  bills,  bonds,  and  securities  of  the  debtor  and  all  his  real 
and  personal  property,  estate,  and  effects  to  such  successor  as  the  court  shall  appoint : 
Provided,  that  if,  in  the  discretion  of  the  court,  the  circumstances  of  the  case  require 
it,  upon  good  cause  being  shown,  the  court  may,  at  any  time  before  such  settlement 
of  account  and  delivery  of  the  estate  shall  have  been  completed,  revoke  the  appoint- 
ment of  such  assignee  and  appoint  another  in  his  stead.  The  liability  of  the  out- 
going assignee,  or  of  the  sureties  on  his  bond,  shall  not  be  in  any  manner  discharged, 
released,  or  affected  by  such  appointment  of  another  in  his  stead. 

Sec.  36.  The  said  assignee  shall  have  power:  1.  To  sue  and  recover  all  the 
estate,  assets,  debts,  and  claims,  belonging  to  or  due  to  such  debtor;  and  no  set-off 
or  counterclaim  shall  be  allowed  in  any  such  suit  for  debts  contracted  by  the  in- 
solvent within  thirty  days  immediately  preceding  the  filing  of  the  petition  of  in- 
solvency except  in  case  of  creditors  specified  in  section  fifty  of  this  act;  2.  To  take 
into  his  possession  all  the  estate  of  such  debtor  except  property  exempt  by  law 
from  execution,  whether  attached  or  delivered  to  him,  or  afterwards,  discovered, 
and  all  books,  vouchers,  evidence  of  indebtedness,  and  securities  belonging  to  the 
same;  3.  In  case  of  a  non-resident  or  absconding  or  concealed  debtor,  to  demand 
and  receive  of  every  sheriff  who  shall  have  attached  any  of  the  property  of  such 
debtor,  or  who  shall  have  in  his  possession  any  moneys  arising  from  the  sale  of 
such  property,  all  such  property  and  moneys,  on  paying  him  his  lawful  costs  and 
charges  for  attaching  and  keeping  the  same;  4.  From  time  to  time  to  sell  at  public 
auction  after  advertisement  in  the  manner  provided  by  subsections  1,  2,  and  3  of 
section  four  hundred  and  fifty-four  of  the  code  of  civil  procedure,  upon  order  of 
the  court,  any  of  the  estate,  real  and  personal,  which  has  come  into  his  possession, 
and  which  is  vested  in  him  as  such  assignee,  and  on  such  sales  to  execute  the  neces- 
sary conveyances  and  bills  of  sale;  5.  To  redeem  all  valid  mortgages  and  conditional 
contracts,  and  all  valid  pledges  of  personal  property,  and  to  satisfy  any  judgments 
which  may  be  an  incumbrance  on  any  property  sold  by  him;  or  to  sell  such  property, 
subject  to  such  mortgage,  contracts,  pledges,  judgments,  or  hens;  6.  To  settle  all  mat- 
ters and  accounts  between  such  debtor  and  his  debtors,  subject  to  the  approval 
of  the  court ;  7.  Under  the  order  of  the  court  or  judge  appointing  him,  to  compound 
with  any  person  indebted  to  such  debtor,  and  thereupon  discharge  all  demands 
against  such  person;  8.  To  recover  from  any  person  receiving  a  conveyance,  gift, 
transfer,  payment,  or  assignment,  made  contrary  to  any  provision  of  this  act,  the 
property  thereby  transferred  or  assigned;  or  in  case  a  redelivery  of  the  property 
can  not  be  had,  to  recover  the  value  thereof,  with  damages  for  the  detention. 

Sec.  37.  If  any  person,  before  tlie  assignment  is  made,  having  notice  of  the 
commencement  of  the  proceedings  in  insolvency,  or  having  reason  to  believe  that 
insolvency  proceedings  are  about  to  be  commenced,  embezzles  or  disposes  of  any 
of  the  monej's,  goods,  chattels,  or  effects  of  the  insolvent,  he  is  chargeable  there- 
with, and  liable  to  an  action  by  the  assignee  for  double  the  value  of  the  property 
.so  embezzled  or  disposed  of,  to  be  recovered  for  the  benefit  of  the  insolvent's  estate. 

Sec.  38.  The  same  penalties,  forfeitures,  and  proceedings  by  citation,  examina- 
tion, and  commitment  shall  apply  on  behalf  of  an  assignee  against  persons  suspected 
of  having  concealed,  embezzled,  conveyed  away,  or  disposed  of  any  property  of 
the  debtor,  or  of  having  possession  or  knowledge  of  any  deeds,  conveyances,  bonds, 
contracts,  or  other  writings  which  relate  to  any  interest  of  the  debtor  in  any  real 
oi-  personal  estate  as  provided  in  the  case  of  estates  of  deceased  persons  in  sections 
seven  hundred  and  nine  to  seven  hundred  and  thirteen,  inclusive,  of  the  code  of 
civU  procedure. 

Sec.  39.  The  assignee  shall  as  speedily  as  possible  convert  the  estate,  real  and 
personal,  into  money.    He  shall  keep  a  regular  account  of  all  moneys  received  by 
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him  as  assignee,  to  whic}i  every  creditor  or  other  person  interested  therein  may, 
at  all  reasonable  times,  have  access.  No  private  sale  of  any  property  of  the  estate 
of  an  insolvent  debtor  shall  be  valid  unless  made  under  tlie  order  of  the  court, 
upon  a  petition  in  writing,  which  shall  set  forth  the  facts  showing  the  sale  to  be 
necessary.  Upon  filing  the  petition,  notice  of  the  hearing  thereof  of  at  least  ten  days 
shall  be  given  by  publication  and  mailing,  in  the  same  manner  as  is  provided^  in 
section  nineteen  of  this  act.  If  it  appears  that  a  private  sale  is  for  the  best  interests 
of  the  estate,  the  court  shall  order  it  to  be  made. 

Sec.  40.  In  all  cases  when  it  appears  to  the  satisfaction  of  the  court  that 
the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a  perishable  nature,  or  is  liable 
to  deteriorate  in  value,  or  is  disproportionately  expensive  to  keep,  and  that  the 
insolvent's  estate  will  suffer  if  sufficient  time  elapses  for  the  giving  of  notice,  tlie 
court  may  order  the  same  to  be  sold  in  such  manner  and  at  such  time  as  may  be 
deemed  most  expedient,  under  the  direction  of  the  sheriff,  receiver,  or  assignee, 
as  the  case  may  be,  who  shall  hold  the  funds  received  in  place  of  tlie  property  sold 
until  further  order  of  the  court. 

Sec.  41.  Outstanding  debts,  or  other  property  due  or  belonging  to  the  estate, 
which  can  not  be  collected  and  received  by  the  assignee  without  unreasonable 
or  inconvenient  delay  or  expense,  may  be  sold  and  assigned  in  like  manner  as  the 
remainder  of  the  estate.  If  there  are  any  rights  of  action  for  damages  in  favor  of 
the  insolvent  prior  to  the  commencement  of  the  insolvency  proceedings,  the  same 
may,  with  the  approval  of  the  court,  be  compromised. 

Sec.  42.  Assignees  shall  be  allowed  all  necessary  expenses  in  the  care,  manage- 
ment, and  settlement  of  the  estate,  and  shall  be  entitled  to  charge  and  receive  for 
their  services  commissions  upon  all  sums  of  money  coming  to  their  hands  and 
accounted  for  by  them,  as  follows :  For  the  first  thousand  pesos,  at  the  rate  of  seven 
per  centum;  for  all  above  that  sum  and  not  exceeding  ten  thousand  pesos,  at  the 
rate  of  five  per  centum ;  and  for  all  above  that  sum,  at  the  rate  of  four  per  centum : 
Provided,  however,  that  if  the  person  acting  as  assignee  was  receiver  of  the  property 
of  the  estate  pending  the  election  of  an  assignee,  any  compensation  allowed  him 
as  such  receiver  shall  be  deducted  from  the  compensation  to  which  he  otherwise 
would  be  entitled  as  such  assignee:  And  provided  further,  that  if  there  sliould  be 
two  or  more  assignees  the  court  shall  order  an  equitable  division  of  the  compensation 
herein  provided,  and  if  for  any  reason  an  assignee's  term  is  completed  before  the 
final  settlement  of  the  estate  and  a  successor  is  appointed  the  court  shall  not  allow 
to  any  such  assignee  prior  to  the  settlement  of  the  estate  an  amount  exceeding 
four  per  centum  of  the  sums  of  money  coming  into  his  hands.  Upon  the  final  settle- 
ment of  the  estate  an  equitable  distribution  of  the  compensation  of  the  assignee 
shall  be  made. 

Sec.  43.  At  the  expiration  of  three  months  from  the  appointment  of  the  assignee 
in  any  case,  or  as  much  earlier  as  the  court  may  direct,  a  time  and  place  shall  be 
fixed  by  the  court  at  which  the  assignee  shall  file  just  and  true  accounts  of  all  his 
receipts  and  payments  with  proper  vouchers,  verified  by  liis  oath,  and  a  statement 
of  the  property  outstanding,  specifying  the  causes  of  its  outstanding,  also  what 
debts  or  claims  are  yet  undetermined,  and  stating  what  sum  remains  in  his  possession, 
and  shall  accompany  the  same  with  an  affidavit  that  notice  by  registered  mail 
has  been  given  to  all  creditors  named  in  tlie  schedule  filed  by  the  debtor  or  the 
assignee  that  said  accounts  will  be  heard  at  a  time  specified  in  such  notice,  which 
time  shall  not  be  less  than  two  nor  more  than  eight  weeks  from  the  filing  of  such 
accounts.  At  the  hearing  the  court  shall  audit  the  accounts  of  the  assignee,  and 
any  person  interested  may  appear  and  file  exceptions  thereto  and  contest  the  same. 
The  court  shall  thereupon  confirm  said  accounts  if  they  shall  be  found  to  be  correct, 
or  order  the  same  corrected  if  errors  shall  be  found  therein.  The  court  shall  also, 
in  such  hearing,  determine  the  property  which  must  be  deducted  from  the  estate 
as  another's,  under  the  provisions  of  section  forty-eight  of  this  act,  and  the  right 
of  the  claimants  to  participate  in  the  dividend  and  may  order  a  dividend  paid  to  those 
creditors  whose  claims  have  been  proven  and  allowed.  The  decision  of  the  court  there- 
tofore rendered  as  to  whether  any  claimant  was  entitled  to  vote  for  an  assignee  shall 
not  be  conclusive  upon  the  right  of  the  claimant  to  share  in  such  dividend ;  but  all 
claimants  who  were  so  allowed  to  vote  shall  participate  in  such  dividend  unless  objec- 
tions were  filed  to  the  same  prior  to  such  hearing.  If  any  such  objections  have  been 
filed  against  any  claim,  or  if  any  claimant  was  refused  the  right  to  vote,  the  court 
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shall  determine  said  objections  and  the  rights  of  aU  such  claimants  in  such  hearing 
and  refuse  or  allow  the  same  before  the  declaration  of  a  dividend.  Thereafter, 
further  accounts,  statements,  and  dividends  shall  be  made  in  hke  manner  as  often 
as  occasion  requires :  Provided,  however,  that  it  shall  be  the  duty  of  the  assignee 
to  file  his  final  account  within  one  year  from  the  date  of  the  order  of  adjudication, 
unless  the  court,  after  notice  to  creditors,  shall  grant  further  time,  upon  a  satis- 
factory showing  that  great  loss  and  waste  would  result  to  the  estate  by  reason 
of  the  conversion  of  the  property  into  money  within  said  time,  or  that  it  has  been 
impossible  to  do  so  by  reason  of  litigation. 

Sec.  44.  The  court  may  at  any  time,  upon  the  motion  of  any  two  or  more 
creditors,  require  the  assignee  to  file  his  account  in  the  manner  and  upon  giving 
the  notice  specified  in  the  preceding  section,  and  if  he  has  funds  subject  to  dis- 
tribution he  may  be  required  to  distribute  them  without  delay. 

Sec.  45.  Whenever  any  dividend  has  been  duly  declared,  the  distribution  of 
it  shall  not  be  stayed  or  affected  by  reason  of  debts  being  subsequently  proved, 
but  any  creditor  proving  such  a  debt  shall  be  entitled  to  a  dividend  equal  to  those 
already  received  by  the  other  creditors  before  any  further  dividend  is  made  to  the 
latter,  if  the  failure  to  prove  such  claim  shall  not  have  resulted  from  his  own  neglect. 

Sec.  46.  Should  the  assignee  refuse  or  neglect  to  render  his  accounts  as  required 
by  sections  forty-three  and  forty-four  of  this  act,  or  refuse  or  neglect  to  pay  over 
a  dividend  when  he  shall  have,  in  the  opinion  of  the  court,  sufficient  funds  for 
that  purpose,  or  shall  neglect  or  mismanage  the  estate  in  any  manner  whatever  or 
violate  any  of  the  provisions  of  this  act,  the  court  shall  immediately  discharge 
such  assignee  from  his  trust,  and  shall  appoint  another  in  his  place.  The  assignee 
so  discharged  shall  forthwith  deliver  over  to  the  assignee  appointed  by  the  court 
aD  the  funds,  property,  books,  vouchers,  or  securities  belonging  to  the  insolvent, 
and  he  shall  not  be  entitled  for  his  services  to  the  compensation  provided  in  section 
forty- two. 

Sec.  47.  Preparatory  to  the  settlement  of  the  estate,  the  assignee  shall  fQe 
his  final  account  in  the  court,  accompanying  the  same  with  an  affidavit  that  a 
notice  by  registered  mail  has  been  given  to  all  creditors  who  have  proved  their 
claims,  that  he  wiU  apply  for  a  settlement  of  his  account  and  for  a  discharge  from 
all  liability  as  assignee  at  a  time  specified  in  such  notice,  which  time  shall  not  be 
less  than  two  nor  more  than  eight  weeks  from  such  fOLng.  At  the  hearing  the  court 
shall  audit  the  account,  and  any  person  interested  may  appear  and  file  exceptions 
in  writing  and  contest  the  same.  The  court  thereupon  shall  settle  the  account, 
and  order  a  dividend  of  any  portion  of  the  estate,  if  any,  remaining  undistributed, 
and  shaO  discharge  the  assignee,  subject  to  compliance  with  the  order  of  the  court, 
from  aU  liability  as  assignee  to  any  creditor  of  the  insolvent. 

Chapter  VI.    Classification  and  preference  of  creditors. 

Sec.  48.  Merchandise,  effects,  and  any  other  kind  of  property  found  among 
the  property  of  the  insolvent,  the  ownership  of  which  has  not  been  conveyed  to 
him  by  a  legal  and  irrevocable  title,  shall  be  considered  to  be  the  property  of  other 
persons  and  shall  be  placed  at  the  disposal  of  its  lawful  owners  on  order  of  the  court 
made  at  the  hearing  mentioned  in  section  forty-three  or  at  any  ordinary  hearing, 
if  the  assignee  or  any  creditor  whose  right  in  the  estate  of  the  insolvent  has  been 
established  shall  petition  in  writing  for  such  hearing  and  the  court  in  its  discretion 
shall  so  order,  the  creditors,  however,  retaining  such  rights  in  said  property  as  belong 
to  the  insolvent,  and  subrogating  him  whenever  they  shall  have  complied  with 
all  obligations  concerning  said  property. 

The  following  shall  be  included  in  this  section:  1.  Dowry  property  inestimado 
and  such  property  estimado  which  may  remain  in  the  possession  of  the  husband 
where  the  receipt  thereof  is  a  matter  of  record  in  a  pubhc  instrument  registered 
under  the  provisions  of  sections  twenty-one  and  twenty-seven  of  the  code  of  com- 
merce in  force;  2.  Paraphernal  property  which  the  wife  may  have  acquired  by 
inheritance,  legacy,  or  donation  whether  remaining  in  the  form  in  which  it  was 
received  or  subrogated  or  invested  in  other  property,  provided  that  such  invest- 
ment or  subrogation  has  been  registered  in  the  registro  mercantil  in  accordance 
with  the  provisions  of  the  sections  of  the  code  of  commerce  mentioned  in  the  next 
preceding  paragraph;  3.  Property  and  effects  deposited  with  the  bankrupt,  or 
udministered,  leased,  rented,  or  held  in  usufruct  by  him;  4.  Merchandise  in  the 
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possession  of  the  bankrupt,  on  commission,  for  purchase,  sale,  forwarding,  or  delivery ; 

5.  Bills  of  exchange  or  promissory  notes  without  indorsement  or  other  expression 
transferring  ownership  remitted  to  the  insolvent  for  collection  and  all  others  acquired 
by  him  for  the  account  of  another  person,  drawn  or  indorsed  to  the  remitter  direct; 

6.  Mone}'  remitted  to  the  insolvent,  otherwise  than  on  current  account,  and  which 
is  in  his  possession  for  delivery  to  a  definite  person  in  the  name  and  for  the  account 
of  the  remitter  or  for  the  settlement  of  claims  which  are  to  be  met  at  the  insolvent's 
domicile;  7.  Amounts  due  the  insolvent  for  sales  of  merchandise  on  commission, 
and  bills  of  exchange  and  promissory  notes  derived  therefrom  in  his  possession, 
even  when  the  same  are  not  made  payable  to  the  owner  of  the  merchandise  sold, 
provided  it  is  proven  that  the  obligation  to  the  insolvent  is  derived  therefrom  and 
that  said  bills  of  exchange  and  promissory  notes  were  in  the  possession  of  the  in- 
solvent for  account  of  the  owner  of  the  merchandise  to  be  cashed  and  remitted, 
in  due  time,  to  the  said  owner;  all  of  which  shall  be  a  legal  presumption  when  the 
amount  involved  in  any  such  sale  shall  not  have  been  credited  on  the  books  of 
both  the  owner  of  the  merchandise  and  of  the  insolvent;  8.  Merchandise  bought 
on  credit  by  the  insolvent  so  long  as  the  actual  delivery  thereof  has  not  been  made 
to  him  at  his  store  or  at  any  other  place  stipulated  for  such  delivery,  and  merchan- 
dise the  bills  of  lading  or  sliippmg  receipts  of  which  have  been  sent  him  after  the 
same  has  been  loaded  by  order  of  the  purchaser  and  for  his  account  and  risk.  In  all 
cases  arising  under  this  paragraph  assignees  may  retain  the  merchandise  so  pur- 
chased or  claim  it  for  the  creditors  by  paying  the  price  thereof  to  the  vendor ;  9.  Goods 
or  chattels  wrongfully  taken,  converted,  or  withheld  by  the  insolvent  if  still  existing 
in  his  possession  or  the  amount  of  the  value  thereof. 

Sec.  49,  All  creditors,  except  those  whose  claims  are  mentioned  in  the  next 
following  section,  whose  debts  are  duly  proved  and  allowed  shall  be  entitled  to  share 
in  the  property  and  estate  pro  rata,  after  the  property  belonging  to  other  persons 
referred  to  in  the  last  preceding  section  has  been  deducted  therefrom,  without 
priority  or  preference  whatever:  Provided,  that  any  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debtor,  shaO  not  be  paid  to 
the  person  so  proving  the  same  until  satisfactory  evidence  shall  be  produced  of 
the  payment  of  such  debt  by  such  person  so  liable,  and  the  share  to  which  such  debt 
would  be  entitled  may  be  paid  into  court,  or  otherwise  held,  for  the  benefit  of  the 
party  entitled  thereto,  as  tlie  court  may  direct. 

Sec.  50.  The  following  shall  be  preferred  claims  which  shall  be  paid  in  the 
order  named :  a)  Legal  expenses,  and  expenses  incurred  in  the  administration  of 
the  insolvent's  estate  for  the  common  interest  of  the  creditors,  when  properly 
authorized  and  approved  by  the  court ;  b)  Necessary  funeral  expenses  of  the  debtor, 
or  of  his  wife,  or  children  who  are  under  their  parental  authority  and  have  no  property 
of  their  own,  when  approved  by  the  court;  c)  Debts,  taxes,  and  assessments  due 
the  insular  government;  d)  Debts,  taxes,  and  assessments  due  to  any  province 
or  provinces  of  the  Philippine  Islands;  e)  Debts,  taxes,  and  assessments  due  to 
any  municipality  or  municipalities  of  the  Philippine  Islands;  f)  Debts  for  personal 
services  rendered  the  insolvent  by  clerks,  laborers,  or  domestic  servants  during 
the  sixty  days  immediately  preceding  the  commencement  of  proceedings  in  in- 
solvency, not  to  exceed  two  hundred  pesos  for  each  claimant. 

AH  other  creditors  shall  be  paid  pro  rata. 

Chapter  VII.    Partnerships  and  corporations. 

Sec.  51.  A  partnership,  during  the  continuation  of  the  partnership  business, 
or  after  its  dissolution  and  before  the  final  settlement  thereof,  may  be  adjudged 
insolvent,  either  on  the  petition  of  the  partners,  or  any  one  of  them,  or  on  the  petition 
of  three  or  more  creditors  of  the  partnership,  qualified  as  provided  in  section  twenty 
of  this  act,  in  either  of  which  cases  the  court  shall  issue  an  order  in  the  manner 
provided  by  this  act,  upon  which  all  the  property  of  the  partnership,  and  also  all 
the  separate  property  of  each  of  the  partners,  if  they  are  liable,  shall  be  taken,  excep- 
ting such  parts  thereof  as  may  be  exempt  by  law;  and  all  creditors  of  the  partner- 
ship, and  the  separate  creditors  of  each  partner,  shall  be  allowed  to  prove  their 
respective  claims;  and  the  assignee  shall  be  chosen  by  the  creditors  of  the  partner- 
ship, and  shall  also  keep  separate  accounts  of  the  property  of  the  partnership,  and 
of  the  separate  estate  of  each  member  thereof.  The  expenses  of  the  proceedings 
shall  be  paid  from  the  partnership  property  and  the  individual  property  of  the  part- 
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ners  in  such  proportions  as  the  court  shall  determine.  The  net  proceeds  of  the 
partnership  property  shall  be  appropriated  to  the  payment  of  the  partnership  debts 
and  tlie  net  proceeds  of  the  individual  estate  of  each  partner  to  the  payment  of 
his  individual  debts.  Should  any  surplus  remain  of  the  property  of  any  partner  after 
paying  his  individual  debts,  such  surplus  shall  be  added  to  the  partnership  assets 
and  be  applied  to  the  payment  of  the  partnership  debts.  Should  any  surplus 
of  the  partnership  property  remain  after  paying  the  partnership  debts,  such  sur- 
plus shall  be  added  to  the  assets  of  the  individual  partners  in  the  proportion  of 
their  respective  interests  in  the  partnership.  Certificate  of  discharge  shall  be 
granted  or  refused  to  each  partner  as  the  same  would  or  ought  to  be  if  the  pro- 
ceedings had  been  by  or  against  him  alone  under  this  act;  and  in  all  other  respects 
the  proceedings  as  to  the  partners  shaD  be  conducted  in  like  manner  as  if  they  had 
been  commenced  and  prosecuted  by  or  against  one  person  alone.  If  such  partners 
reside  in  different  provinces,  the  court  in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case.  If  the  petition  be  filed  by  less  than  aU  the 
partners  of  a  partnership,  those  partners  who  do  not  join  in  the  petition  shall  be 
ordered  to  show  cause  why  they,  as  individuals,  and  said  partnership,  should  not 
be  adjudged  to  be  insolvent,  in  the  same  manner  as  other  debtors  are  required 
to  show  cause  upon  a  creditor's  petition,  as  in  this  act  provided ;  and  no  order  of 
adjudication  shall  be  made  in  said  proceedings  untO  after  the  hearing  of  said  order 
to  show  cause. 

Sec.  52.  The  provisions  of  this  act  shall  apply  to  corporations  and  sociedades 
anonimas,  and  upon  the  petition  of  any  officer  of  any  corporation,  or  sociedad 
anonima,  duly  authorized  by  the  vote  of  the  board  of  directors  or  trustees,  at  a 
meeting  specially  called  for  that  purpose,  or  by  the  assent  in  writing  of  a  majority 
of  the  directors  or  trustees  as  the  case  may  be,  or  upon  a  creditor's  petition  made 
and  presented  in  the  maimer  provided  in  respect  to  debtors,  like  proceedings  shall 
be  had  and  taken  as  are  provided  in  the  case  of  debtors:  Provided,  that  in  case 
the  articles  of  association  or  by-laws  of  any  corporation  or  sociedad  anonima  provide 
a  method  for  such  proceedings,  such  method  shall  be  followed.  AU  the  provisions 
of  this  act  which  apply  to  the  debtor,  or  set  forth  his  duties,  examination,  and 
liabilities,  or  prescribe  penalties,  or  relate  to  fraudulent  conveyances,  payments, 
and  assignments,  apply  to  each  and  every  officer  of  any  corporation  or  sociedad 
anonima  in  relation  to  the  same  matters  concerning  the  corporation.  Whenever 
any  corporation  is  declared  insolvent,  its  property  and  assets  shall  be  distributed 
to  the  creditors;  but  no  discharge  shall  be  granted  to  any  corporation.  The  pro- 
visions of  this  act  shall  not  apply  to  corporations  engaged  principally  in  the  banking 
business,  or  to  any  other  corporation  as  to  which  there  is  any  special  provision 
of  law  for  its  liquidation  in  case  of  insolvency. 

Chapter  VIII.    Proof  of  debts. 

Sec.  53.  AU  debts  due  and  payable  from  the  debtor  at  the  time  of  the  ad- 
judication of  insolvency,  and  aU  debts  then  existing  but  not  payable  untU  a  future 
time,  a  discount  being  made  if  no  interest  is  payable  by  the  terms  of  the  contract, 
may  be  proved  against  the  estate  of  the  debtor. 

Sec.  54.  If  the  debtor  is  bound  as  indorser,  surety,  baU,  or  guarantor,  upon 
any  bUl,  bond,  note,  or  other  specialty  or  contract,  or  for  any  debt  of  any  person, 
and  his  liabUity  shaU  not  have  become  absolute  untU  after  the  adjudication  of 
insolvency,  the  creditor  may  prove  the  same  after  such  liabUity  shaU  have  become 
fixed,  and  before  the  final  dividend  shaU  have  been  declared. 

Sec.  55.  In  aU  cases  of  contingent  debts  and  contingent  liabilities,  contracted 
by  the  debtor,  and  not  herein  otherwise  provided  for,  the  creditor  may  make  claim 
therefor  and  have  his  claim  aUowed,  with  the  right  to  share  in  the  dividends,  if  the 
contingency  shaU  happen  before  the  order  of  the  final  dividend ;  or  he  may,  at  any 
time,  apply  to  the  court  to  have  the  present  value  of  the  debt  or  UabUity  ascertained 
and  liquidated,  which  shaU  be  done  in  such  manner  as  the  court  shaU  order,  and 
it  shall  be  aUowed  for  the  amount  so  ascertained. 

Sec.  56.  Any  person  liable  as  bail,  surety,  or  guarantor,  or  otherwise,  for  the 
debtor,  who  shall  have  paid  the  debt,  or  any  part  thereof,  in  discharge  of  the  whole, 
shaU  be  entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the  creditor,  if  he 
shaU  have  proved  the  same,  although  such  payments  shaU  have  been  made  after 
the  proceedings  in  insolvency  were  commenced;  and  any  person  so  liable  for  the 
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debtor,  and  who  has  not  paid  the  whole  of  said  debt,  but  is  still  liable  for  the  same, 
or  any  part  thereof,  may,  if  the  creditor  shall  fail  or  omit  to  prove  such  debt,  prove 

the  same  in  the  name  of  the  creditor. 

Sec.  57.  Where  the  debtor  is  liable  to  pay  rent,  or  other  debt  falling  due  at 
fixed  and  stated  periods,  the  creditor  may  prove  for  a  proportionate  part  thereof 
up  to  the  time  of  the  insolvency,  as  if  the  same  became  due  from  day  to  day,  and 
not  at  such  fixed  and  stated  periods. 

Sec.  58.  In  all  cases  of  mutual  debts  and  mutual  credits  between  the  parties, 
the  account  between  them  shall  bo  stated,  and  one  debt  set  off  against  the  other, 
and  the  balance  only  shall  be  allowed  and  paid.  But  no  set-off  or  counterclaim 
shall  be  allowed  of  a  claim  in  its  nature  not  provable  against  the  estate:  Provided, 
that  no  set-off  or  counterclaim  shall  be  allowed  in  favor  of  any  debtor  to  the  in- 
solvent of  a  claim  purchased  by  or  transferred  to  such  debtor  within  thirty  days 
immediately  preceding  the  filing,  or  after  the  filing  of  the  petition  by  or  against 
the  insolvent. 

Sec.  59.  When  a  creditor  has  a  mortgage,  or  pledge  of  real  or  personal  property 
of  the  debtor,  or  a  lien  thereon,  for  securing  the  payment  of  a  debt  owing  to  him 
from  the  debtor,  or  an  attachment  or  execution  on  property  of  the  debtor  duly 
recorded  and  not  dissolved  under  this  act,  he  shall  be  admitted  as  a  creditor  for 
the  balance  of  the  debt  only,  after  deducting  the  value  of  such  property,  such  value 
to  be  ascertained  by  agreement  between  him  and  the  receiver,  if  any,  and  if  no 
receiver,  then  upon  such  sum  as  the  court  or  a  judge  thereof  may  decide  to  be  fair 
and  reasonable,  before  the  election  of  an  assignee,  or  by  a  sale  thereof,  to  be  made 
in  such  manner  as  the  court  or  judge  thereof  shall  direct;  or  the  creditor  may  release 
or  convey  his  claim  to  tlie  receiver,  if  any,  or  if  no  receiver  then  to  the  sheriff,  before 
the  election  of  an  assignee,  or  to  the  assignee  if  an  assignee  has  been  elected,  upon 
such  property,  and  be  admitted  to  prove  his  whole  debt.  If  the  value  of  the  property 
exceeds  the  sum  for  which  it  is  so  held  as  security,  the  assignee  may  release  to  the 
creditor  the  debtor's  right  of  redemption  thereon  on  receiving  such  excess;  or  he 
may  sell  the  property,  subject  to  the  claim  of  the  creditor  thereon,  and  in  either 
case  the  assignee  and  creditor,  respectively,  shall  execute  all  deeds  and  writings 
necessary  or  proper  to  consummate  the  transaction.  If  the  property  is  not  sold 
or  released,  and  delivered  up,  or  its  value  fixed,  the  creditor  shall  not  be  allowed 
to  prove  any  part  of  his  debt,  but  the  assignee  shall  deliver  to  the  creditor  all  such 
property  upon  which  the  creditor  holds  a  mortgage,  pledge,  or  lien,  or  upon  which 
he  has  an  attachment  or  execution. 

Sec.  60.  No  creditor,  proving  his  debt  or  claim,  shall  be  allowed  to  maintain 
any  suit  therefor  against  the  debtor,  but  shall  be  deemed  to  have  waived  all  right 
of  action  and  suit  against  him,  and  all  proceedings  already  commenced,  or  any 
unsatisfied  judgment  already  obtained  thereon,  shall  be  deemed  to  be  discharged 
and  surrendered  thereby;  and  after  the  debtor's  discharge,  upon  proper  application 
and  proof  to  the  court  having  jurisdiction,  all  such  proceedings  shall  be  dismissed, 
and  such  unsatisfied  judgments  satisfied  of  record:  Provided,  that  no  valid  lien 
existing  in  good  faith  thereunder  shall  be  thereby  affected.  A  creditor  proving 
his  debt  or  claim  shall  not  be  held  to  have  waived  his  right  of  action  or  suit  against 
the  debtor  when  a  discharge  has  been  refused  or  the  proceedings  have  been  deter- 
mined without  a  discharge.  No  creditor  whose  debt  is  provable  under  this  act 
shall  be  allowed,  after  the  commencement  of  proceedings  in  insolvency,  to  prosecute 
to  final  judgment  any  action  therefor  against  the  debtor  until  the  question  of  the 
debtor's  discharge  sliall  have  been  determined,  and  any  such  suit  or  proceeding 
shall,  upon  the  application  of  the  debtor  or  of  any  creditor,  or  the  assignee,  be  stayed 
to  await  the  determination  of  tlie  court  on  the  question  of  discharge:  Provided, 
that  if  the  amount  due  the  creditor  is  in  dispute,  the  suit,  by  leave  of  the  court 
in  insolvency,  may  proceed  to  judgment  for  the  purpose  of  ascertaining  the  amount 
due,  which  amount,  when  adjudged,  may  be  allowed  in  the  insolvency  proceedings, 
but  execution  shall  be  stayed  as  aforesaid. 

Sec.  61.  Any  person  who  shall  have  accepted  any  preference,  having  reasonable 
cause  to  believe  that  the  same  was  made  or  given  by  the  debtor  contrary  to  any 
provision  of  this  act,  shall  not  be  allowed  to  prove  the  debt  or  claim  on  account 
of  which  the  preference  was  made  or  given,  nor  shall  he  receive  any  dividend  thereon, 
until  he  shall  have  surrendered  to  the  assignee  all  property,  money,  benefit,  or 
advantage  received  by  him  under  such  preference. 
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Sec.  62.  The  court  may,  upon  the  application  of  the  assignee,  or  of  any  creditor, 
or  without  any  application,  before  or  after  adjudication  in  insolvency,  examine 
upon  oath  the  debtor  in  relation  to  his  property  and  his  estate  and  may  examine 
any  other  person  tendering  or  making  proof  of  claims,  and  may  subpoena  witnesses 
to  give  evidence  relating  to  such  matters.  All  examinations  of  witnesses  shall  be 
had  and  depositions  shall  be  taken  in  accordance  with  and  in  the  same  manner 
as  is  provided  by  the  code  of  civil  procedure. 

Chapter  IX.    Compositions. 

Sec.  63.  An  insolvent  may  offer  terms  of  composition  to  his  creditors  after, 
but  not  before,  he  has  fUed  in  court  a  schedule  of  his  property  and  list  of  his  creditors 
as  provided  in  this  act.  An  application  for  the  confirmation  of  a  composition  may 
be  filed  in  the  insolvency  court  after,  but  not  before,  it  has  been  accepted  in  writing 
by  a  majority  in  number  of  all  creditors  whose  claims  have  been  allowed,  which  number 
must  represent  a  majority  in  amount  of  such  claims  and  after  the  consideration  to  be 
paid  by  the  insolvent  to  his  creditors  and  the  money  necessary  to  pay  all  debts  which 
have  priority  and  the  costs  of  proceedings  have  been  deposited  in  such  place  as 
shall  be  designated  by  and  subject  to  the  order  of  the  court.  A  time  shall  be  fixed 
by  the  court  for  the  hearing  upon  an  apphcation  for  the  confirmation  of  a  com- 
position, and  for  the  hearing  of  such  objections  as  may  be  made  to  its  confirmation. 
The  court  shall  confirm  a  composition  if  satisfied  that  1.  It  is  for  the  best  interest 
of  the  creditors;  2.  That  the  insolvent  has  not  been  guilty  of  any  of  the  acts,  or 
of  a  failure  to  perform  any  of  the  duties,  which  would  create  a  bar  to  his  discharge; 
and  3.  That  the  offer  and  its  acceptance  are  in  good  faith,  and  have  not  been  made 
or  procured  except  as  herein  provided,  or  by  any  means,  promises,  or  acts  herein 
forbidden.  Upon  the  confirmation  of  a  composition  the  consideration  shall  be 
distributed  as  the  judge  shall  direct,  and  the  case  dismissed,  and  the  title  to  the 
insolvent's  property  shall  revest  in  him.  Whenever  a  composition  is  not  confirmed, 
the  estate  in  insolvency  shall  be  administered  as  herein  provided.  The  court  may, 
upon  application  of  a  party  in  interest,  filed  at  any  time  within  six  months  after 
the  composition  has  been  confirmed,  set  the  same  aside,  and  reinstate  the  case 
if  it  shall  be  made  to  appear  upon  a  trial  that  fraud  was  practiced  in  the  procuring 
of  such  composition,  and  that  the  knowledge  thereof  has  come  to  the  petitioner 
since  the  confirmation  of  such  composition. 

Chapter  X.    Discharge. 

Sec.  64.  At  any  time  after  the  expiration  of  three  months  from  the  adjudication 
of  insolvency,  but  not  later  than  one  j'ear  from  such  adjudication,  unless  the  property 
of  the  insolvent  has  not  been  converted  into  money,  the  debtor  may  apply  to  the 
court  for  a  discharge  from  his  debts,  and  the  court  shall  thereupon  order  notice 
to  be  given  to  aO  creditors  who  have  proved  their  debts  to  appear  on  a  day  appointed 
for  that  purpose  and  show  cause  why  a  discharge  should  not  be  granted  to  the 
debtor;  said  notice  shall  be  given  by  registered  mail  and  by  publication  at  least 
once  a  week,  for  six  weeks,  in  a  newspaper  published  in  the  province  or  city,  or, 
if  there  be  none,  in  a  newspaper  which,  in  the  opinion  of  the  judge,  will  best  give 
notice  to  the  creditors  of  the  said  insolvent :  Provided,  that  if  no  debts  have  been 
proven,  such  notice  shall  not  be  required. 

Sec.  65.  No  discharge  shall  be  granted,  or  if  granted  shall  be  valid'  1.  If  the 
debtor  shall  have  sworn  falsely  in  his  affidavit  annexed  to  his  petition,  schedule, 
or  inventory,  or  upon  any  examination  in  the  course  of  the  proceedings  in  insolvency, 
in  relation  to  any  material  fact  concerning  his  estate  or  his  debts  or  to  any  other 
material  fact;  or  2.  If  he  has  concealed  any  part  of  his  estate  or  effects,  or  any 
books  or  writing  relating  thereto;  or  3.  If  he  has  been  guilty  of  fraud  or  wilful 
neglect  in  the  care  or  custody  of  his  property  or  in  the  delivery  to  the  assignee 
of  the  property  belonging  to  him  at  the  time  of  the  presentation  of  his  petition 
and  inventory,  excepting  such  property  as  he  is  permitted  to  retain  under  the 
provisions  of  this  act;  or  4.  If,  within  one  month  before  the  commencement  of 
such  proceedings,  he  has  procured  his  real  estate,  goods,  moneys,  or  chattels  to  be 
attached  or  seized  on  execution;  or  6.  If  he  has  destroyed,  mutilated,  altered,  or 
falsified  any  of  his  books,  documents,  papers,  writings,  or  securities,  or  has  made, 
or  been  privy  to  the  making  of,  any  false  or  fraudulent  entry  in  any  book  of  account 
or  other  document  with  intent  to  defraud  his  creditors;  or  6.  If  he  has  given  any 
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fraudulent  preference,  contrary  to  the  provisions  of  this  act,  or  has  made  any  fraudu- 
lent payment,  gift,  transfer,  conveyance,  or  assignment  of  any  part  of  his  property, 
or  has  admitted  a  false  or  fictitious  debt  against  his  estate ;  or  7.  If,  having  knowledge 
that  any  person  has  proven  such  false  or  fictitious  debt,  he  has  not  disclosed  the 
same  to  his  assignee  within  one  month  after  such  knowledge ;  or  8.  If,  being  a  mer- 
chant or  tradesman,  he  has  not  kept  proper  books  of  account  in  Arabic  numerals 
and  in  accordance  with  the  provisions  of  the  code  of  commerce;  or  9.  If  he,  or  any 
other  person  on  his  account,  or  in  his  behalf,  lias  influenced  the  action  of  any  creditor, 
at  any  stage  of  the  proceedings,  by  any  pecuniary  consideration  or  obligation; 
or  10.  If  he  has,  in  contemplation  of  becoming  insolvent,  made  any  pledge,  pay- 
ment, transfer,  assignment,  or  conveyance  of  anj^  part  of  his  property,  directly 
or  indirectly,  absolutely  or  conditionally,  for  the  purpose  of  preferring  any  creditor 
or  person  having  a  claim  against  him,  or  who  is,  or  may  be,  under  liability  for  him, 
or  for  the  purpose  of  preventing  the  property  from  coming  into  the  hands  of  the 
assignee,  or  of  being  distributed  under  this  act  in  satisfaction  of  liis  debts;  or  11.  If 
he  has  been  convicted  of  any  misdemeanor  under  this  act,  or  has  been  guilty  of 
fraud  contrary  to  the  true  intent  of  this  act;  or  12.  In  case  of  voluntary  insolvency, 
has  received  the  benefit  of  this  or  any  other  act  of  insolvency  or  bankruptcy  within 
six  years  next  preceding  his  application  for  discharge;  or  13.  If  insolvency  pro- 
ceedings in  which  he  could  have  applied  for  a  discharge  are  pending  by  or  against 
him  in  the  court  of  first  instance  of  any  other  province  or  city  in  the  Philippine 
Islands.  Before  any  discharge  is  granted,  the  debtor  shall  take  and  subscribe  an 
oath  to  the  effect  that  he  has  not  done,  suffered,  or  been  privy  to  any  act,  matter, 
or  thing  specified  in  this  act  as  grounds  for  withholding  such  discharge  or  as  in- 
validating such  discharge,  if  granted. 

Sec.  66,  Any  creditor  opposing  the  discharge  of  a  debtor  shall  file  his  objec- 
tions thereto,  specifying  the  grounds  of  his  opposition,  and  after  the  debtor  has 
filed  and  served  his  answer  thereto,  which  pleadings  shall  be  verified,  the  court 
shall  try  the  issue  or  issues  raised,  according  to  the  practice  provided  by  law  in 
civU  actions. 

Sec.  67.  If  it  shall  appear  to  the  court  that  the  debtor  has  in  aU  things  con- 
formed to  his  duty  under  this  act,  and  that  he  is  entitled  under  the  provisions 
thereof  to  receive  a  discharge,  the  court  shall  grant  him  a  discharge  from  all  his 
debts,  except  as  hereinafter  provided,  and  shall  give  him  a  certificate  thereof,  under 
the  seal  of  the  court,  in  substance  as  follows: 

"In  the  Court  of  First  Instance  of  the   ,  Philippine  Islands. 

Whereas ,  lias  been  duly  adjudged  an  insolvent  under  the 

insolvency  law  of  the  Philippine  Islands,  and  appears  to  have  conformed  to  all  the  require- 
ments of  law  in  that  behalf,  it  is  therefore  ordered  by  the  court  that  said 

be  forever  discharged  from  all  debta  and  claims,   which  by  said  insolvency  law 

are  made  provable  against  his  estate,   and  which  existed  on  the   

day  of on  which  the  petition  of  adjudication  was  filed  by  (or  against) 

him,  excepting  such  debts,  if  any,  as  are  by  said  insolvency  law  excepted  from  the  operation 

of  a  discharge  in  insolvency.   Given  under  my  hand,  and  the  seal  of  the  court,  this 

day  of ,  anno  Domini Attest: , 

clerk.     (Seal)  ,  judge." 

Sec.  68.  No  debt  created  by  the  fraud  or  embezzlement  of  the  debtor,  or  by 
his  defalcation  as  a  public  officer  or  whUe  acting  in  a  fiduciary  capacity,  shall  be 
discharged  under  this  act,  but  the  debt  may  be  proved,  and  the  dividend  thereon 
shall  be  a  payment  on  account  of  said  debt.  No  discharge  granted  under  this  act 
shall  release,  discharge,  or  affect  any  person  liable  for  the  same  debt,  for  or  with 
the  debtor,  either  as  partner,  joint  contractor,  indorser,  surety,  or  otherwise. 

Sec.  69.  A  discharge,  duly  granted  under  this  act,  shall,  with  the  exceptions 
aforesaid,  release  the  debtor  from  all  claims,  debts,  liabilities,  and  demands  set 
forth  in  his  schedule,  or  which  were  or  might  have  been  proved  against  his  estate 
in  insolvency,  and  may  be  pleaded  by  a  simple  averment  that  on  the  day  of  its 
date  such  discharge  was  granted  to  him,  setting  forth  the  same  in  fuU,  and  the  same 
shall  be  a  complete  bar  to  all  suits  brought  on  any  such  debts,  claims,  liabilities, 
or  demands,  and  the  certificate  shaU  be  prima  facie  evidence  in  favor  of  such  fact 
and  of  the  regularity  of  such  discharge :  Provided  however,  that  any  creditor  whose 
debt  was  proved  or  provable  against  the  estate  in  insolvency  who  shall  see  fit  to 
contest  the  validity  of  such  discharge  on  the  ground  that  it  was  fraudulently  ob- 
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tained  and  who  has  discovered  the  facts  constituting  the  fraud  subsequent  to  the 
discharge,  may,  at  any  time  within  one  year  after  the  date  thereof,  apply  to  the 
court  which  granted  it  to  set  it  aside  and  annul  the  same. 

Chapter  XI.    Fraudulent  preferences  and  transfers. 

Sec.  70.  If  any  debtor,  being  insolvent,  or  in  contemplation  of  insolvency, 
within  thirty  days  before  the  filing  of  a  petition  by  or  against  him,  with  a  view 
to  giving  a  preference  to  any  creditor  or  person  having  a  claim  against  him  or  who 
is  under  any  liabihty  for  him,  procures  any  part  of  his  property  to  be  attached, 
sequestered,  or  seized  on  execution,  or  makes  any  payment,  pledge,  mortgage, 
assignment,  transfer,  sale,  or  conveyance  of  any  part  of  his  property,  either  directly 
or  indirectly,  absolutely  or  conditionally,  to  anyone,  the  person  receiving  such 
payment,  pledge,  mortgage,  assignment,  transfer,  sale,  or  conveyance,  or  to  be 
benefited  thereby,  or  by  such  attachment  or  seizure,  having  reasonable  cause  to 
beheve  that  such  debtor  is  insolvent,  and  that  such  attacliment,  sequestration, 
seizure,  payment,  pledge,  mortgage,  conveyance,  transfer,  sale,  or  assignment  is 
made  with  a  view  to  prevent  his  property  from  coming  to  his  assignee  in  insolvency, 
or  to  prevent  the  same  from  being  distributed  ratably  among  his  creditors,  or  to 
defeat  the  object  of,  or  in  any  way  hinder,  impede,  or  delay  the  operation  of  or 
to  evade  any  of  the  provisions  of  this  act,  such  attachment,  sequestration,  seizure, 
payment,  pledge,  mortgage,  transfer,  sale,  assignment,  or  conveyance  is  void,  and 
the  assignee,  or  the  receiver,  may  recover  the  property,  or  the  value  thereof,  as 
assets  of  such  insolvent  debtor.  If  such  payment, pledge,  mortgage,  conveyance, 
sale,  assignment,  or  transfer  is  not  made  in  the  usual  and  ordinary  course  of  business 
of  the  debtor,  or  if  such  seizure  is  made  under  a  judgment  which  the  debtor  has 
confessed  or  offered  to  allow,  that  fact  shall  be  prima  facie  evidence  of  fraud.  Any 
payment,  pledge,  mortgage,  conveyance,  sale,  assignment,  or  transfer  of  property 
of  whatever  character  made  by  the  insolvent  within  one  month  before  the  filing 
of  a  petition  in  insolvency  by  or  against  him,  except  for  a  valuable  pecuniary  con- 
sideration made  in  good  faith,  shall  be  void.  All  assignments,  transfers,  conveyances, 
mortgages,  or  incumbrances  of  real  estate  shall  be  deemed,  under  this  section, 
to  have  been  made  at  the  time  the  instrument  conveying  or  affecting  such  realty 
was  fOed  for  record  in  the  office  of  the  register  of  deeds  of  the  province  or  city  where 
the  same  is  situated. 

Chapter  XII.    Penal  provisions. 

Sec.  71.  From  and  after  the  taking  effect  of  this  act,  a  debtor  who  commits 
any  one  of  the  following  acts  shall,  upon  conviction  thereof,  be  punished  by  imprison- 
ment for  not  less  than  three  months  nor  more  than  five  years  for  each  offense: 
I.  If  he  shall,  after  the  commencement  of  proceedings  in  insolvency,  secrete  or 
.  conceal  any  property  belonging  to  his  estate  or  part  with,  conceal,  destroj\  alter, 
mutilate,  or  falsify  or  cause  to  be  concealed,  destroyed,  altered,  mutilated,  or  falsified, 
any  book,  deed,  document,  or  writing  relating  thereto,  or  remove,  or  cause  to  be 
removed,  the  same  or  any  part  thereof,  with  the  intent  to  prevent  it  from  coming 
into  the  possession  of  the  assignee  in  insolvency,  or  to  hinder,  impede,  or  delay 
his  assignee  in  recovering  or  receiving  the  same,  or  if  he  shall  make  any  payment, 
gift,  sale,  assignment,  transfer,  or  conveyance  of  any  property  belonging  to  his 
estate,  with  like  intent,  or  shall  spend  any  part  thereof  in  gaming;  or  Lf  he  shall, 
with  intent  to  defraud,  wUlfuHy  and  fraudulently  conceal  from  his  assignee,  or 
fraudulently  or  designedly  omit  from  his  scliedule  any  property  or  effects  what- 
soever ;  or  if,  in  case  of  any  person  having,  to  his  knowledge  or  belief,  proved  a  false 
or  fictitious  debt  against  his  estate  he  shall  fad  to  disclose  the  same  to  his  assignee 
within  one  month  after  coming  to  the  knowledge  or  belief  thereof;  or  if  he  shall 
attempt  to  account  for  any  of  his  property  by  fictitious  losses  or  expenses.  2.  If  he 
shall,  within  three  months  before  commencement  of  proceedings  of  insolvency, 
under  the  false  pretense  of  carrying  on  business  and  dealing  in  the  ordinary  course 
of  trade,  obtain  on  credit  from  any  person  any  goods  or  chattels  with  intent  to  defraud, 
or  shall,  with  intent  to  defraud  his  creditors,  pawn,  pledge,  or  dispose  of,  otherwise 
than  by  bona  fide  transactions  in  the  ordinary  way  of  his  trade,  any  of  liis  goods 
and  chattels  which  have  been  obtained  on  credit  and  remain  unpaid  for.  or  shall 
have  suffered  loss  in  any  kind  of  gaming  when  such  loss  is  one  of  the  causes  determin- 
ing the  commencement  of  proceedings  in  insolvency,  or  shall  have  sold  at  a  loss 
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or  for  less  than  the  current  price  any  goods  bought  on  credit  and  still  unpaid  for, 
or  shall  have  advanced  payments  to  the  prejudice  of  his  creditors.  3.  If  he  shall, 
from  and  after  the  taking  effect  of  this  act,  during  the  proceedings  for  the  suspension 
of  payments,  secrete  or  conceal,  or  destroy,  or  cause  to  be  destroyed  or  secreted 
any  property  belonging  to  his  estate;  or  if  he  shall  secrete,  destroy,  alter,  mutilate, 
or  falsify,  or  cause  to  be  secreted,  destroyed,  altered,  mutilated,  or  falsified,  any 
book,  deed,  document,  or  writing  relating  thereto,  or  if  he  shall,  with  intent  to  defraud 
his  creditors,  make  any  payment,  sale,  assignment,  transfer,  or  conveyance  of  any 
property  belonging  to  liis  estate;  or  if  he  shall  spend  any  part  thereof  in  gaming; 
or  if  he  shah  falsely  swear  to  the  schedule  and  inventory  exacted  by  paragraph 
two  of  section  two  as  required  by  sections  fifteen,  sixteen,  and  seventeen  of  this 
act,  with  intent  to  defraud  his  creditors;  or  if  lie  shall  violate  or  break  in  any  manner 
whatsoever  the  injunction  issued  by  the  court  under  section  three  of  this  act. 

Chapter  XIII.    Miscellaneous. 

Sec.  72.  If  any  debtor  shall  die  after  the  order  of  adjudication,  tiie  proceedings 
shall  be  continued  and  concluded  in  like  manner  and  witii  like  validity  and  effect 
as  if  he  had  lived. 

Sec.  73.  Pending  insolvency  proceedings  by  or  against  any  person,  partner- 
ship, corporation,  or  sociedad  anonima,  no  statute  of  limitations  shall  run  upon 
a  claim  of  or  against  the  estate  of  the  debtor. 

Sec.  74.  Any  creditor,  at  any  stage  of  the  proceedings,  may  be  represented 
by  his  attorney  or  duly  authorized  agent,  and  the  attorney  or  agent,  properly 
authorized,  shall  be  entitled  to  vote  at  any  creditors'  meeting  as  and  for  his  principal. 

Sec.  75.  It  shall  be  the  duty  of  the  court  having  jurisdiction  of  the  proceedings, 
upon  petition  and  after  hearing,  to  exempt  and  set  apart,  for  the  use  and  benefit 
of  said  insolvent,  such  real  and  personal  property  as  is  by  law  exempt  from  execution, 
and  also  a  liomestead,  as  provided  in  section  four  hundred  and  fifty-two  of  tiie 
code  of  civil  procedure;  but  no  such  petition  shall  be  heard  as' aforesaid  until  it  is 
first  proved  that  notice  of  the  hearing  of  the  application  therefor  has  been  duly 
given  by  the  clerk,  by  causing  such  notice  to  be  posted  in  at  least  three  public 
places  in  the  province  or  city  at  least  ten  days  prior  to  the  time  of  such  hearing, 
which  notice  sliall  set  forth  the  name  of  said  insolvent  debtor,  and  the  time  and 
place  appointed  for  the  hearing  of  such  application,  and  shall  briefly  indicate 
the  homestead  sought  to  be  exempted  or  the  property  sought  to  be  set  aside;  and 
the  decree  must  show  that  such  proof  was  made  to  the  satisfaction  of  the  court, 
and  shall  be  conclusive  evidence  of  that  fact. 

Sec.  76.  The  filing  of  a  petition  by  or  against  a  debtor  upon  which,  or  upon 
an  amendment  of  which,  an  order  of  adjudication  in  insolvency  may  be  made, 
shall  be  deemed  to  be  the  commencement  of  proceedings  in  insolvency  under  this  act, 

Sec.  77.  Words  used  in  this  act  in  the  singular  include  the  plural,  and  in  the 
plural,  the  singular,  and  the  word  "debtor"  mcludes  partnership,  corporations, 
and  sociedades  anonimas. 

Sec.  78.  Upon  the  filing  of  either  a  voluntary  or  involuntary  petition  in  in- 
solvency, a  receiver  may  be  appointed  by  the  court  in  which  tlie  proceeding  is 
pending,  or  by  a  judge  thereof,  at  any  time  before  the  election  of  an  assignee,  when 
it  appears  by  the  verified  petition  of  a  creditor  that  the  assets  of  the  insolvent, 
or  a  considerable  portion  thereof,  have  been  pledged,  mortgaged,  transferred, 
assigned,  conveyed,  or  seized,  on  legal  process,  in  contravention  or  violation  of 
the  provisions  of  section  seventy  of  this  act,  and  that  it  is  necessary  to  commence 
an  action  to  recover  the  same.  The  appointment,  oath,  undertaking,  and  powers 
of  sucli  receiver  shall  in  all  respects  be  regulated  by  the  general  laws  of  the  Philip- 
pine Islands  applicable  to  receivers.  When  an  assignee  is  chosen,  and  has  qualified, 
the  receiver  shall  forthwith  return  to  court  an  account  of  the  assets  and  property 
which  have  come  into  his  possession,  and  of  his  disbursements,  and  a  report  of 
all  actions  or  proceedings  commenced  by  him  for  the  recovery  of  any  property 
belonging  to  the  estate,  and  the  court  shall  thereupon  summarily  hear  and  settle 
the  receiver's  account,  and  shall  allow  him  a  just  compensation  for  his  services 
and  his  expenses,  including  a  reasonable  attorney's  fee,  wliereupon  the  receiver 
shall  deliver  all  property,  assets,  or  effects  remaining  in  his  hands,  to  the  assignee 
who  shall  be  substituted  for  the  receiver  in  all  pending  actions  or  proceedings. 
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Sec.  79.  When  an  attachment  has  been  made  and  is  not  dissolved  before 
the  commencement  of  proceedings  in  insolvency,  or  is  dissolved  by  an  undertaking 
given  by  the  defendant,  if  the  claim  upon  which  the  attachment  suit  was  commenced 
is  proved  against  the  estate  of  the  debtor,  the  plaintiff  may  prove  the  legal  costs 
and  disbursements  of  the  suit,  and  of  the  keeping  of  the  property,  and  the  amount 
thereof  shall  be  a  preferred  debt. 

Sec.  80.  In  all  contested  matters  in  insolvency  the  court  may,  in  its  discretion, 
award  costs  to  either  party  to  be  paid  by  the  other,  or  to  either  or  both  parties 
to  be  paid  out  of  the  estate,  as  justice  and  equity  may  require.  In  awarding  costs, 
the  court  may  issue  execution  therefor.  In  all  involuntary  cases  under  this  act, 
the  court  shall  allow  the  petitioning  creditors  out  of  the  estate  of  the  debtor,  if  any 
adjudication  of  insolvency  be  made,  as  a  preferred  claim,  all  legal  costs  and  dis- 
bursements incurred  by  them  in  that  behalf. 

Sec.  81.  If  no  creditor  fUes  written  objections,  the  court  may,  upon  the  appli- 
cation of  the  debtor,  if  it  be  a  voluntary  petition,  or  of  the  petitioning  creditors, 
if  a  creditor's  petition,  dismiss  the  petition  and  discontmue  the  proceedings  at  any 
time  before  the  appointment  of  an  assignee,  upon  giving  not  less  than  two  nor 
more  than  eight  weeks'  notice  to  the  creditors,  in  the  same  manner  that  notice 
of  the  time  and  place  of  election  of  an  assignee  is  given:  Provided,  however,  that 
by  written  consent  of  all  creditors  filed  in  the  court  the  proceedings  may  be  dis- 
missed at  any  time.  After  the  appointment  of  an  assignee,  no  dismissal  shall  be 
made  without  the  consent  of  all  parties  interested  in  or  affected  thereby. 

Sec.  82.  An  appeal  may  be  taken  to  the  supreme  court  in  the  following  cases: 
1.  From  an  order  granting  or  refusing  an  adjudication  of  insolvency  and,  in  the 
latter  case,  from  the  order  fixing  the  amount  of  costs,  expenses,  damages,  and 
attorney's  fees  allowed  the  debtor;  2.  From  an  order  made  at  the  hearing  of  any 
account  of  an  assignee,  allowing  or  rejecting  a  creditor's  claim,  in  whole  or  in  part, 
when  the  amount  in  dispute  exceeds  three  hundred  pesos ;  3.  From  an  order  allowing 
or  denying  a  claim  for  property  not  belonging  to  tlie  insolvent,  presented  under 
section  forty-eight  of  this  act;  4.  From  an  order  settling  an  account  of  an  assignee; 
5.  From  an  order  against  or  in  favor  of  setting  apart  homestead  or  other  property 
claimed  as  exempt  from  execution;  6.  From  an  order  granting  or  refusing  a  dis- 
charge to  the  debtor. 

Chapter  forty-two  of  the  code  of  civil  procedure,  so  far  as  applicable,  shall 
govern  appeals  under  this  act,  except  that  when  an  assignee  has  given  an  official 
undertaking  and  appeals  from  a  judgment  or  order  in  insolvency,  his  official  under- 
taking stands  in  the  place  of  an  undertaking  on  appeal,  and  the  sureties  thereon 
are  liable  on  such  undertaking:  Provided,  however,  that  an  interlocutor}'  appeal 
shall  not  stay  proceedings  unless  a  written  undertaking  be  entered  into  on  the 
part  of  the  appellant,  with  at  least  two  sureties,  in  such  an  amount  as  the  court, 
or  a  judge  thereof,  may  direct,  but  not  less  than  double  the  value  of  the  property 
involved,  to  the  effect  that  if  the  order  appealed  from  be  affirmed,  or  the  appeal 
dismissed,  appellant  will  pay  all  costs  and  damages  which  the  adverse  party  may 
.sustain  by  reason  of  the  appeal  and  the  stay  of  proceedings. 

Sec.  83.  AH  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed. 

Sec.  84.    This  act  shall  take  effect  on  its  passage. 

Enacted,  May  20,   1909. 
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VI.  CIRCUMSTANCES  AFFECTING  VALIDITY  OF  SALES 

A.  In  General,  392 

B.  Fraud,  393 

1.  Its  Nature,  393 

2.  Fraud  on  the  Seller,  393 

3.  Fraud  on  the  Buyer,  394 

4.  Fraud  upon  Creditors,  394 

C.  Illegality,  395 

I.  INTRODUCTORY  NOTE.  —  The  basis  of  the  law  of  sales  in  the  States  of  the 
United  States  of  America  is  the  common  law  of  England,  except  in  the  State  of 
Louisiana,  where  the  civil  law  of  France  prevails i).  It  is  peculiarly  difficult  to  state 
the  principles  of  this  law,  for  the  reason  that  the  highest  court  of  each  State  is  endowed 
with  the  power  of  authoritatively  stating  the  principles  of  the  unwritten  law  of  that 
State.  The  consequence  is  that  while  the  systems  of  the  various  States  are  alike  in 
their  broad  features  and  fundamental  principles,  there  are  important  differences  in 
matters  of  detail.  In  addition  to  the  common  law  thus  administered  by  the  State 
Courts,  the  Federal  Courts,  whose  jurisdiction  is  to  a  certain  extent  concurrent  with 
that  of  the  State  Courts  in  cases  between  citizens  of  different  States  and  between 
aliens  and  citizens  of  one  of  the  States,  profess  to  determine  the  cases  brought  before 
them  by  the  principles  of  a  general  commercial  law^).  The  same  transaction,  there- 
fore, may  be  governed  by  two  systems  of  law,  and  the  determination  of  a  controversy 
may  rest  upon  the  accidental  circumstance  of  the  forum  in  which  the  action  is  tried. 

Legislation  has  not,  in  general,  until  very  recently  served  to  simplify  the  matter. 
It  has  usually  dealt  piecemeal  with  details,  such  as  the  formalities  with  which  the 
contract  must  be  evidenced 3).  Recently,  however,  a  noteworthy  movement  for 
scientific  codification  has  begun  to  take  practical  form.  In  1906,  the  Commissioners 
on  Uniform  State  Laws  adopted  and  recommended  to  the  Legislatures  of  the  various 

1)    1   Kent's  Commentaries,  p.  473,   and  show   no   tendency   to  abridge   this   doctrine, 

note.  —  2)  Thayer;  Legal  Essays,  p.  145;  Swift  Mulilker  v.  Railroad  Co.,  (1905)  197  U.  S.  544. 

V.Tyson,    (1842)     16    Pet.     1.      The    Federal  — 3)  In  some  States,  the  legislation  approaches 

Courts  do  not  profess  to  hold  that  there  is  a  the    character    of    a    code.    See  for  example, 

body   of   Federal   common   law   distinct   from  California,  Civil  Code,  sees.  1721 — 1798;  Mon- 

that  of  the  States,  but  they  claim  and  exer-  tana.   Civil   Code,   sees.    2310  et  seq.;   Idaho, 

cise  the  right,  in  matters  of  general  commer-  Civil    Code,    sees.    3324    et    seq.,    and    North 

cial   law,   to   determine   what   is   the  rule   of  Dakota,  Civil  Code,  sees.  3948  et  seq.,  which 

common  law  by  which  the  particular  matter  are  substantially   identical,   all  of  them  being 

before  them  is  to  be  decided,  without  reference  based  upon  the  code  proposed  for  New  York 

to  the  interpretation  of  that  law  by  the  State  by  David  Dudley   Field,    but   never  adopted 

courts,  even  those  of  the  jurisdiction  where  the  by  that  State.     See  also,  Georgia,  Civil  Code, 

transaction  occurred.    On  the  other  hand,  the  sees.   3526   et   seq.    and   Louisiana,   sees.  2438 

State  courts  are  not  bound  to  follow  the  int«r-  et  seq.    The  provisions  of  the  codes  of   Cali- 

pretation  of  the  Federal  courts  in  such  matters,  fornia,  Georgia,   and  Louisiana  are  reprinted 

Western  Union  Telegraph  Co.  v.  Call  Publishing  in  full,  infra. 
Co.,  (1901)  181  U.  S.  92,  101,  103.  Recent  caess 
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States,  a  Uniform  Sales  Act,  prepared  under  its  authority  by  Professor  Samuel 
Williston,  of  tlie  Harvard  Law  School.  This  Act  has  been  adopted  by  the  Legis- 
latures of  nine  States  and  Territories^). 

This  article  will,  as  far  as  possible,  follow  this  codification. 

IL  NATURE  AND  FORMATION.  —  A.  Definition:  Distinction  between  Sale  and 
Contract  to  Sell.  —  Definitions  from  standard  American  autliorities  are  cited  in  the 
note-).  It  will  be  observed  that  these  definitions  alike  emphasize  the  contractual 
nature  of  the  transaction,  but  some  of  them,  for  example  Kent's,  are  equally  appli- 
cable to  two  quite  different  transactions,  —  the  sale  and  the  contract  to  sell 3).  Both 
the  sale  and  the  contract  to  sell  have  the  elements  common  to  all  contracts,  of  mutual 
assent  and  a  consideration,  but  what  distinguishes  the  sale  from  all  other  legal  trans- 
actions is  that  it  involves  the  transfer  of  the  title  to  goods.  Unless  the  distinction 
between  the  sale  and  the  contract  to  sell  is  carefully  marked,  confusion  results.  And 
the  two  things  are  easily  confused,  for  the  reason  that  no  particular  formality  marks 
the  sale,  but  by  the  mere  contract  of  the  parties,  without  delivery  or  payment  of  the 
price  or  other  formal  act,  the  title  to  goods  may  pass  from  seller  to  buyer*).  The 
Uniform  Sales  Act  brings  out  the  distinction  in  very  definite  form :  "A  contract  to 
sell  goods  is  a  contract  whereby  the  seller  agrees  to  transfer  the  property  in  goods  to 
the  buyer  for  a  consideration  called  the  price.  A  sale  of  goods  is  an  agreement 
whereby  the  seller  transfers  the  property  in  goods  to  the  buyer  for  a  consideration 
called  the  price."  ^) 

Both  a  sale  and  a  contract  to  sell  may  be  conditional  as  well  as  absolute.  The 
condition  may  be  precedent,  in  which  event  no  title  will  pass  until  performance  of 
the  condition,  or  it  may  be  subsequent,  in  which  case  title  vests,  subject  to  be  divested 
by  the  happening  of  the  condition  8). 

It  should  be  noted  that  the  sale  of  lands  and  interests  in  lands  is  governed  by 
quite  other  principles  than  the  sale  of  goods.  The  two  subjects  are  not  usually 
treated  together,  and  it  would  be  impracticable  so  to  do'). 

B.  Sale  Distinguished  from  Similar  Transactions.  —  No  difficulty  will  usually  be 
experienced  in  distinguishing  a  sale  from  a  gift,  save  in  cases  where  the  proof  of  a 
consideration  is  difficult  or  doubtful.  It  is  interesting  to  notice,  however,  that  while 
the  mere  intention  of  the  parties  is  sufficient  to  pass  title  in  the  case  of  a  sale,  the  gift 
requires  a  formal  element  to  complete  it,  to  wit,  delivery  of  the  thing^). 

Questions  of  considerable  difficulty  sometimes  arise  in  distinguishing  sales  from 
bailments,  especially  in  cases  where  the  bailee  is  given  the  right  to  mingle  fungible 
goods  of  his  own,  such  as  grain,  with  those  of  the  bailor^).  Where,  in  such  cases, 
the  depositor  has  the  option  of  requiring  the  delivery  of  an  equal  quantity  of  grain 

1)  The  States  of  Connecticut,   Maryland,  "contract  of  sale"  nsed   in    the  English  Sale 

Massachusetts,  New  Jersey,   New  York.  Ohio.  of  Goods  Act  should  be  abandoned,  see  Wil- 

Rhodelsland.Wisconsin.andtheTorritoryofAri-  liston.    Sales,   sec.  2.   —   *)    Sales   Act,   sec.  1, 

zona.  —  2)  Benjamin  on  Sales,  sec.  1 :  "A  transfer  sub.  3.   —   ')   Proper  acknowledgment  should 

of    the     absolute    or    general    property    in    a  here   be   made   of   indebtedness    to   Professor 

thing  for  a  price    in  money."     1   Mechem  on  Williston 's  recent  work  on  the  "Law  Governing 

Sales,  sec.    1:    "The   transfer,   in  pursuance  of  Sales   of  Goods   at   Common    Law   and  under 

a  valid  agreement,   from  one  party  called  the  the  Uniform  Sales  Act."    New  York:   Baker 

seller    to    another    called    the    buyer,    of    the  Voorhis    &    Co.,    (1909).      Tliis    book    is    the 

general  or  absolute   title  to  a  specific  chattel  most    elaborate    and    complete    work    in    the 

for  a   price,    or  a  consideration    estimated   in  English  language  upon   the  subject  of  Sales, 

money."    2  Kent's  Commentaries,  p.  408:    "A  Other   useful   works   are    "A   Treatise   on   the 

contract  for  the  transfer  of  property  from  one  Law  of  Sale  of  Personal  Property"  by  Floyd 

person  to    another    for  a  valuable    considera-  R.  Mechem.    2  vols.,  Chicago;  Callaghan  &  Co., 

tion."  California,  Civil  Code,  sec.  1721:  "Sale  is  (1901)  and  Benjamin's  "Treatise  on  the  Law 

a  contract  by  which  for  a  pecuniary  considera-  of     Sale     of    Personal     Property."       Seventh 

tion,  called  a  price,  one  transfers  to  another  American    Edition,    Edited    by    Edmund    H. 

an   interest  in  property."     See   also   De  Bary  Bennett  and  Samuel  C.  Bennett.    Indianapolis 

v.   Dunne,   (1909)    172  Fed.  940;   Christensen  and   Kansas   City:    Bowen-Merrill    Company, 

V.  Cram,  (1909)  156  Cal.  633.  —  3)  "The  fun-  1899.  —  8)  Beaver  v.  Beaver,  (1889)  117  N.  Y. 

damental  difference   between   a  sale  properly  421.  —  ')  Such  bailments  are  quite  common 

so  called  and  an  agreement  to  sell  is  that   in  in   the  grain   producing   States,   where  grain 

the  former  case  the  title  passes,  while  in  the  is  stored    in    warehouses    or    grain    elevators 

latter    it   does    not."     Blackwood    v.    Cutting  in    a  common    meiss;    contracts  allowing    the 

Packing  Co.,  (1888)  76  Cal.  212. — *)  1  Mechem  proprietor  of  the    elevator    or    warehouse    to 

on  Sales,  sec.  477.  —  ^)  Sales  Act,  sec.  1,  sub-  deliver  quantity  of  grain  equal  to  that  stored 

divisions  1  and  2.    For  reasons  why  the  phrase  or  to  pay  market  price  when  demand  is  made. 
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or  the  payment  of  the  price,  the  fact  that  the  same  thing  is  not  to  he  returned  does  not 
make  the  transaction  a  sale  ^).  But  where  the  bailee  has  the  right  to  use  the  grain,  and 
has  also  the  option  to  return  other  grain  or  to  pay  the  price,  the  courts  inchne  to  regard 
the  transaction  as  a  sale,  even  though  the  parties  have  designated  it  otherwise^). 

Other  relations  from  which  it  is  often  difficult  to  distinguish  a  sale,  are  those  of 
a  factor  with  a  del  credere  commission,  or  a  consignee  for  sale  where  the  consignor 
authorizes  the  consignee  to  make  himself  a  debtor  instead  of  a  fiduciary,  that  is, 
to  mingle  the  proceeds  of  sales  with  his  own  money.  Here  too  the  form  that  the 
parties  have  given  to  the  transaction  is  not  conclusive.  If  the  arrangement  between 
the  parties,  by  whatever  name  called,  is  such  that  it  provides  that  a  fixed  sum  is  to 
be  paid  to  the  owner  of  the  goods  in  any  event,  the  contract  is  one  of  sale^).  The  real 
nature  of  the  relation  is  always  looked  to,  not  the  mere  form  in  which  the  parties 
have  clothed  their  intent^). 

Wliether  a  contract  is  one  of  sale  or  of  manufacture  is  best  discussed  under  the 
head  of  the  Statute  of  Frauds  5). 

C.  Mutual  Assent.  —  The  discussion  of  the  subject  of  mutual  assent  belongs  to 
the  general  subject  of  contracts.  The  assent  required  is  not  an  actual  meeting  of 
minds,  but  one  indicated  by  the  overt  act  of  accepting  an  offer  as  made^). 

D.  Capacity  of  Parties.  —  1.  INFANCY.  —  An  infant  may  avoid  a  sale  or  purchase 
or  a  contract  to  sell  or  buy  goods  by  disaffirming  the  contract  and  restoring  the  con- 
sideration received').  This  he  may  do,  either  during  infancy,  or  within  a  reasonable 
time  after  he  attains  majority*).  Until  disaffirmed  the  sale  is  valid,  however^).  And 
notwithstanding  disaffirmance  of  his  contract  to  buy  necessaries,  he  is  liable  for  the 
value  of  such  goods  upon  principles  of  quasi  contract  i").    If  he  does  not  disaffirm  his 

1)  Mayer  v.  Springer,  (1901)  192  lU.  270; 
J.  M.  Guffey  Petroleum  Co.  v.  Glass  Oil  Co., 
(1904)  37  Tex.  Civ.  App.  413;  State  v.  Cow- 
dory,  (1900)  79  Minn.  94.  See  article  by 
Justice  Holmes  of  the  United  States  Supreme 
Court  in  6  Am.  Law  Review,  450.  —  ^j  Sa- 
vage V.  Salem  Mills,  (1906)  48  Oreg.  1;  O'Neal 
V.  Stone  (1899)  79  Mo.  App.  279;  State  v. 
Cowdery,  (1900)  79  Minn.  94;  Chase  v.  Wash- 
burn, 1  Ohio  St.  244.  The  fact  that  the 
transaction  is  called  a  "bailment,"  or  that 
the  depositor  pays  "storage"  is  not  conclu- 
sive. Ledyard  v.  Hibbard,  (1882)  48  Mich.  421. 
The  ultimate  test  is  the  intention  of  the  par- 
ties. —  3)  On  the  distinction  between  the  del 
credere  conunission  and  sale,  see  In  re  Colum- 
bus Buggy  Co.,  (1906)  143  Fed.  859;  In  re 
Heckathorn,  (1906)  144  Fed.  499;  In  re 
Martin  Vernon  Music  Co.,  (1903)  132  Fed.  983; 
Johnson  v.  Allen,  (1898)   70  Conn.   738;  Sax- 

lehner   v.   Eisner   and   Mendelson   Co.,    (1900) 

179  U.  S.  19,  33.    On  the  distinction  between 

consignment   for   sale   and   sale,   see   Fleet   v. 

Hertz,    (1904)    201    111.    594   (where   the   court 

says  a  test  in  doubtful  causes  is  whether  the 

supposed   agent  has   the  option   to   keep   and 

pay  for  the  goods);  Keswick  v.  Rafter,  (1901) 

165   N.    Y.    653;    Childs   v.    Waterloo    Wagon 

Co.,  (1901)  167  N.  Y.  576;  Walther  v.  Williams 

MercantUe  Co.,  (1909)  169  Fed.  270.    In  Miles 

Medical  Co.  v.  Park  &  Sons,  (1908)  164  Fed. 

803,  a  contract  called  one  of  agency  was  held 

to  be  a  contract  of  sale  and  in  violation  of 

the    provisions    of    the    Sherman    Anti-Trust 

Law.     See  also   Sturm  v.   Boker,   (1893)    150 

U.    S.    312;    Arbuckle   Bros.    v.    Kirkpatrick, 

(1897)  98  Tenn.  221.  —  *)  Eaton  v.  Richeri, 

(1890)  83  Cal.   185.    Another  contract  under 

which  business  men  in  recent  times  seek  to 

preserve  for  themselves  the  rights  of  owners 

without  the  risks  is  the  lease  of  goods  with 

»n   option   of   purchase.     Instruments    called 


leases  have  been  sometimes  construed  as  sales. 
Hervey  v.  Rhode  Island  Locomotive  Works, 
(1877)  93  U.  S.  664.  —  ^)  See  post:  What  con- 
tracts and  Sales  are  within  the  Statute  of  Frauds. 

—  6)  WiUiston  on  Sales,  sec.  5.  —  ')  Since  the 
privilege  of  disaffirmance  is  for  the  infant's 
benefit  and  protection,  even  an  emancipated 
infant,  or  one  conducting  a  business  in  his 
own  name,  may  disaffirm  his  contracts.  Muller 
V.    Chuse    Grocery    Co.,    (1909)     241    111.   398. 

—  8)  Mere  faUiu-e  to  disaffirm  renders  the 
contract  valid.  It  is  not  necessary  that  the 
infant  ratify  it  to  render  it  a  binding  obli- 
gation. A  ratification  merely  indicates  that 
the  infant  waives  his  privilege  of  avoiding 
the  contract.  WiUiston  on  Sales,  sec.  20. 
The  time  in  which  the  disaffirmance  is  to 
be  made  depends  on  circumstances.  In  Suns 
V.  Everhart,  (1880)  102  U.  S.  300,  disaffirm- 
ance of  a  sale  of  land  made  twenty  -  one 
years  after  the  sale  was  made,  was  held  to 
be  made  within  a  reasonable  time,  the  in- 
fant having  been  a  mtirried  woman  when  the 
sale  was  made.  —  *)  Spencer  v.  Collins,  (1909) 
104  Pac.  320.  In  some  jurisdictions,  the  in- 
fant is  required  to  place  the  other  party  in 
statu  quo.  Rice  v.  Butler,  (1899)  160  N.  Y. 
578.  If  he  has  squandered  the  consideration 
received,  he  cannot,  therefore,  in  such  States 
disaffirm  his  contract.  In  other  States,  how- 
ever, the  fact  that  he  has  squandered  the 
consideration  or  the  goods  received  does  not 
prevent  his  setting  the  contract  aside.  Muller 
V.  Chuse  Grocery  Co.,  (1909)  241  111.  398; 
Rej-nolds  v.  McCurry,  (1881)  100  111.  356; 
Mechem  on  Sales,  sec.  109.  The  latter  would 
seem  to  be  the  prevailing  view.  22  Cyc.  613 — 
616.  —  10)  Trainer  v.  Triunbull,  (1886)  141 
Mass.  527,  530.  Under  a  Statute  in  New 
Hampshire  which  rendered  contracts  made  by 
infants  under  guardianship  void,  he  was  held 
liable  in  quasi  contract  for  necessaries.    Mc- 
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contract  to  buy  necessaries,  he  will  be  liable  on  the  contract  for  the  price,  although 
that  be  more  than  the  reasonable  value  of  the  necessaries i). 

In  ascertaining  what  are  necessaries,  the  social  position  of  the  infant  is  regarded, 
but  the  American  courts  have  not  been  so  liberal  as  the  English  Courts  in  making 
allowance  for  such  position 2).  Articles  cannot  be  considered  necessaries  where  the 
infant  is  already  well  supplied,  and  the  good  faith  of  the  seller  will  not  affect  the 
infant  buyer's  right  to  disaffirm  the  sale*).  Those  dealing  with  infants  must  therefore, 
at  their  peril,  ascertain  whether  the  infant  is  already  supplied  before  furnishing  him 
goods*).  Whether,  in  addition  to  the  quasi  contractual  liability  of  the  infant  for  neces- 
saries, there  exists  a  tort  liability  where  he  actively  misrepresents  his  age  is  a  question 
upon  which  the  courts  of  various  States  have  differed^).  The  better  view  would  seem 
to  be  that  he  is  so  liable''). 

2.  INSANITY;  DRUNKENNESS.  —  Insane  persons  and  drunkards  are, 
under  the  prevailing  doctrine,  placed  in  the  same  position  as  infants,  with  an  important 
qualification  of  the  case  of  insane  persons,  that  where  such  a  person  is  under  guardian- 
ship pursuant  to  a  decree  of  a  competent  court,  his  contracts  are  absolutely  void  and 
incapable  of  ratification').  In  cases  of  sales  by  or  to  an  insane  person,  therefore, 
(unless  he  is  under  a  decree  incompetent),  the  sale  will  be  valid  unless  disaffirmed 
within  a  reasonable  time  after  his  disability  is  removed^).  This  right  of  disaffirm- 
ance, in  the  absence  of  statutory  provisions,  avails  in  the  case  of  the  insane  person 
or  the  drunken  man,  as  in  the  case  of  the  infant,  even  as  against  bona  fide  buyers 
from  an  original  buyer®).  The  Sales  Act  protects  the  purchaser  in  good  faith  and 
without  notice  1"). 

3.  MARRIED  WOMEN.  —  Legislation  removing  disabilities  from  married 
women  has  been  had  in  all  the  States  ^i).  A  married  woman  is,  therefore,  nowhere 
absolutely  without  power  to  buy  and  sell  as  a  principal,  as  she  formerly  was.  Still 
her  power  to  contract  is  only  that  conferred  by  statute,  and  the  prevailing  type  of 
such  statute  allows  her  to  contract  only  with  respect  to  her  separate  property,  and 
does  not  give  her  power  to  contract  with  respect  to  other  matters  i^).  A  married 
woman  may,  therefore,  sell  her  separate  property,  and  she  may  also  buy  other 
property  with  her  own  money.  She  may  also  bind  her  husband's  property  for  the 
value  of  necessaries,  if  he  omits  to  supply  her  with  such  articles  as  befit  his  station 
in  life,  or  for  such  as  are  furnished  her  whUe  she  is  living  apart  from  her  husband 
under  an  agreement  of  separation,  or  by  reason  of  his  misconduct^*).    On  principles 

Connell    v.    McConnell,    (1909)    74    Atl.    875.  440,    and    note,    to    the   effect    that  generally 

The  father  is,  of  course,  also  liable  for  neces-  the    contracts   of   insane   persons   and    driin- 

■aries  furnished  to  his  infant  child,  if  he  has  kards  are  voidable,  not  void.     See  also  Cali- 

omitted    the   duty   of   support.     Schouler   on  fornia.    Civil    Code,    sees.   39  and  40,    to  the 

Domestic  Relations,  sec.  241  et  seq. ;  29  Cyc.  effect    that    while    the    contracts    of   persons 

1906.  of  unsound   mind  generally  are  voidable,   the 

1)   Atwell  v.   Jenkins,   (1895)    163  Mass.  contracts  of  persons  judicially  determined  to 

362.  —  2)  Williston  on  Sales,  sec.  24:   1.  Me-  be  insane  are  void.     Sec.  38  provides  that  a 

chem,    Sales,   sees.   130  et  seq.  —  *)   Conboy  person  "entirely  without  understanding"  has 

T.    Howe,     (1890)    59    Conn.     112;    McKanna  no    power    to    make  a  contract   of   any  kind, 

T.  Merry,  (1871)  till  111.  177;  Trainer  v.  Trum-  but   he    is   liable    for  the  reasonable  value  of 

bull,  (1880)  141  Mass.  527;  McConnell  v.  Mc-  things  furnished  him  necessary  for  his  support 

Connell,   (N.  H.   1909)   74  Atl.  875.  —  *)   Hoyt  or   the  support  of  his  family.   —  »)  Newman 

▼.  Casey,  (1874)  114  Mass.  397.  —  ")  Thus,  for  v.  Taylor,   (1909)   122  S.  W.  425.  —  »)   1  Me- 

example,  in  Massachusetts  it  has  been  repeat-  chem  on  Sales,  sees.  79,  110;  Williston  on  Sales, 

edly  held  that  no  such  action  will  lie.    Slay-  sees.  14  and  31.  —  '*)  Sales  Act,  sec.  24.  — 

ton  v.   Barry    175  Mass.   512   (1900).     So  also  ii)    See    the   various   statutes   summarized  in 

in    Pennsylvania,    Minnesota,    and    Vermont.  Stimson:   American  Statute  Law,  article  645, 

On  the  other  hand,  it  has  been  held  that  the  et  seq.     See  also   the  article   on  Contracts  in 

action  for  misrepresentation  will  lie  in  Illinois,  this   Work,    supra.  —  ^-)    Bank    v.    Partree, 

New    Hampshire,    Indiana,    and    Texas.      In  (1878)  99 U.S. 325. — i^jWanamakerv.  Weever, 

Mississippi  the  Supreme  Court  seems  to  have  (1903)  176  N.  Y.  75;  Charles  v.  Strouse,  (1910) 

adopted  the  last  named  doctrine  after  having  120  N.  Y.  Supp.    736.     The   party  supplying 

decided    to    the    contrary    in   an   earlier   case.  the   goods  must   prove    the  facts  that  render 

In  New   York  the  point  has  not  been  deter-  the   husband   liable.     Hare  v.   Gibson,    (1876) 

mined  by  the  Court  of  Appeals  and  there  are  32    Ohio    St.   33,    30    Am.   Rep.   568;    Charles 

conflicting  decisions  by  inferior  Courts.    See  v.  Strouse  supra.     In  California,    under  Civil 

Lake   v.  Perry,   (Miss.    1909)   49   So.  569.   —  Code,  sec.  175,  the  husband  is  not  liable  for 

•)  Williston    Sales,    sec.  26.    —   ')   Hughes   v.  necessaries    in    case   of    separation    by    agree- 

Jones,    (1889)   116  N.   Y.   67.     See  Wright  v.  ment,  unless  the  agreement  provides  that  he 

Walker,    (1900)    127    Ala.   557,    54   L.   R.    A.  shall  be  liable. 
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of  agency,  the  wife  may  also  bind  the  husband  for  the  price  of  goods  bought,  even 
though  they  are  not  necessaries,  if  he  has  authorized  her  to  act,  or  permitted  her  to 
represent  herself  as  having  authority  to  bind  him^).  In  a  few  States,  the  separate 
property  of  the  wife  is  made  liable  for  the  value  of  necessaries  furnished  to  the 
family,  but  this  type  of  statute  is  not  widely  adopted  2). 

4.  CORPORATIONS.  —  A  contract  to  sell  or  buy  goods  when  made  by  a 
corporation  for  purposes  entirely  outside  of  its  authorized  business  will  not  be 
enforced  so  long  as  the  contract  remains  executory  on  both  sides  ^).  On  the  other 
hand,  it  seems  to  be  universally  conceded  that  where  the  corporation  has  actually 
used  goods  which  it  had  no  power  to  buy  under  the  terms  of  its  charter,  it  must  pay 
at  least  the  reasonable  value  of  the  goods.  The  doubtful  case  seems  to  be  whether 
where  goods  are  sold  and  delivered  to  a  corporation  which  had  no  power  to  buy  them, 
it  should  not  be  held  to  pay  the  contract  price.  The  United  States  Supreme  Court 
has  held  that  the  contract  would  be  void,  so  that  the  only  recovery  would  be  for  the 
value  of  the  goods,  upon  principles  of  quasi  contract.  The  highest  courts  of  the 
important  commercial  States  of  New  York  and  Illinois,  on  the  other  hand,  have 
held  that  the  corporation  will  be  precluded  from  setting  up  the  defence  of  ultra 
vires,  where  the  contract  has  been  executed  on  one  side*). 

E.  Form  of  the  Contract;  Statute  of  Frauds.  —  By  the  common  law  of  the 
States,  no  form  is  requisite  to  the  validity  of  the  sale  or  of  the  contract  to  sell^). 
But  in  most  of  the  States  statutes  modelled  upon  the  seventeenth  section  of  the  old 
English  Statute  of  Frauds  require  sales  and  contracts  to  sell  goods  of  more  than  a 
certain  price  or  value  to  be  evidenced  by  writing,  or  by  other  formalities  S).  Section  4 
of  the  Uniform  Sales  Act  is  a  type  of  such  Statute :  "A  contract  to  sell  or  a  sale  of 
any  goods  or  choses  in  action  of  the  value  of  S  500  or  upwards  shall  not  be  enforceable 
by  action,  unless  the  buyer  shall  accept  part  of  the  goods  or  choses  in  action  so  con- 
tracted to  be  sold,  or  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  contract,  or  in  part  payment,  or  unless  some  note  or  memorandum 
in  writing  of  the  contract  or  sale  be  signed  by  the  party  to  be  charged  or  his  agent  in 
that  behalf^)." 


1)  Header  v.    Page,    (1866)    39  Vt.    306. 

—  2)  Iowa,  Code,  (1897)  sec.  3165;  Illinois, 
Starr  and  Curtis'  Annotated  Statutes,  (1896) 
c.  68,  sec.  15;  Missouri,  2  Ann.  Statutes, 
(1906)  sec.  4340;  Oregon,  Bellinger  &  Cot- 
ton's Ann.  Codes,  (1902)  sec.  5239.  —  3)  Jen- 
nison  v.  Citizens  Savings  Bank,  (1890)  122 
N.  Y.  235;  Bosshardt,  etc.,  Co.  v.  Crescent 
Oil  Co.,  (1895)  171  Pa.  St.  109,  where  a 
manufacturing  company  bought  goods  for  the 
purpose  of  reselling  them  at  a  profit.  — 
*)   See    article  on  Corporations,  in  this  Work. 

—  ^)  Sales  Act,  sec.  3.  —  ^)  Adopted  by  the 
English  Parliament  in  1676,  but  not  effective 
in  the  Colonies  in  America,  for  the  reason 
that  it  was  not  expressly  made  applicable. 
The  Courts  in  Maryland  and  New  Mexico, 
however,  have  held  that  it  is  a  part  of  the 
common  law  of  those  states.  It  is  now  (1910) 
adopted  in  the  former  state  as  section  4  of 
the  Sales  Act.  —  ')  Statutes  of  Frauds  provid- 
ing formalities  for  the  sale  of  goods  or  for 
contracts  for  the  sale  of  goods,  exist  in  all 
but  thirteen  of  the  States  and  Territories 
of  the  United  States.  The  States  in  which 
no  such  act  is  in  force  respecting  sales  of 
goods  are  Alabama,  Delaware,  Illinois,  Kan- 
sas, Kentucky,  Louisiana,  New  Mexico,  North 
Carolina,  Pennsylvania,  Tennessee,  Texas, 
Virginia,  and  West  Virginia.  In  the  other 
States  and  Territories,  the  English  statute 
furnishes  the  model,  though  there  are  minor 
differences  among  the  statutes,  chiefly  in 
respect  to  the  value  of  goods  to  which  the 
statute    applies.      This    varies    considerably: 


in  Florida  and  Hawaii,  for  example,  all  con- 
tracts or  sales  of  goods  of  whatever  value  are 
within  the  statute,  while  in  Ohio  the  statute 
applies  only  to  contracts  or  sales  of  goods 
where  the  value  is  over  S  2500.  The  follow- 
ing references  indicate  where  the  statutes 
may  be  found:  Arizona,  Statutes,  1907,  c.  99 
(Uniform  Sales  Act);  Alaska,  Carter's  An- 
notated Code,  (1906)  sec.  1044;  Arkansas, 
Kirby's  Digest  of  Statutes,  (1904)  sec.  3656; 
California,  CivU  Code  (1909)  sees.  1624,  1739, 
Code  of  Civil  Procedure,  sees.  1971 — 1974; 
Colorado,  Revised  Statutes,  (1908)  sec.  2666; 
Connecticut,  Laws  of  Connecticut,  (1907)  c. 
212;  Florida,  General  Statutes,  (1909)  sec. 
2518;  Georgia,  Code  of  Statutes,  (1895)  sec. 
2693;  Hawaii,  Revised  Laws,  (1905)  sec.  1999; 
Idaho,  Civil  Code,  (1901)  sec.  6009;  Indiana, 
Burns'  Annotated  Statutes,  (1908)  sec.  7469; 
Iowa,  Code  of,  (1897)  sec.  4625;  Maine,  Re- 
vised Statutes,  (1903)  c.  113,  sec.  4;  Maryland, 
Laws,  Art.  83,  ( 1910)  c.  346, sec.  22  (Uniform  Sale 
Act);  Massachusetts,  Acts  of  Massachusetts, 
(1908)  c.  237  (Uniform  Sales  Act);  Michigan, 
Compiled  Laws,  (1897)  sec.  9516;  Minnesota, 
Revised  Laws,  (1905)  sec.  3484;  Mississippi, 
Code,  (1906)  sec.  4779;  Missouri,  2  Anno- 
tated Statutes,  (1906)  sec.  3419;  Montana, 
Revised  Statutes,  (1907)  sees.  5089  and  7966; 
Nebraska,  Cobbey's  Annotated  Statutes,  (1909) 
sec.  6028;  Nevada,  Compiled  Laws,  (1900) 
sec.  2701;  New  Hampshire,  Public  Statutes, 
(1901),  c.  215,  sec.  3;  New  Jersey,  Laws  of 
New  Jersey,  (1907)  c.  132  (Uniform  Sales 
Act);  New  York,  4  Birdseye,  Cumming  and 
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1.  \ATIAT  CONTRACTS  AND  SALES  ARE  WITHIN  THE  STATUTE  OF 
FRAUDS.  —  Contracts  for  the  manufacture  of  goods  are  not  required  by  the  Statute 
of  Frauds  to  be  in  writing,  or  evidenced  by  other  formal  act').  Much  controversy 
has  existed  as  to  what  are  contracts  for  manufacture 2).  The  New  York  Court  has 
made  the  definition  turn  upon  the  existence  or  non-existence  of  the  goods  at  the 
time  of  the  making  of  the  contract.  Where  the  goods  are  in  existence  when  the  con- 
tract is  made,  such  contract  is  one  of  sale,  it  is  held  by  that  Court,  althougli  the 
seller  is  to  do  work  upon  them  to  comply  with  the  terms  of  the  contract;  if,  how- 
ever, the  things  are  non-existent  at  the  time  of  the  contract,  even  though  they 
be  things  such  as  the  seller  is  in  the  habit  of  manufacturing  and  selling,  the  con- 
tract is  one  of  work  and  labor,  or  as  it  sometimes  called,  of  manufacture^).  The 
Massachusetts  rule  is  that  where  the  goods  are  in  existence,  or  are  such  as  the  seller 
in  the  ordinary  course  of  his  business  manufactures,  the  contract  is  one  of  sale ;  but 
if  the  things  are  manufactured  especially  for  the  buyer  and  are  not  suitable  for  the 
general  market,  the  contract  is  one  of  manufacture  and  not  within  the  Statute*). 
This  rule  has  been  adopted  in  the  Sales  Act^)  and  has  been  accepted  in  a  number 
of  States 6). 

Wliere  the  person  who  orders  the  goods  furnishes  the  materials  from  which  they 
are  made,  or  the  principal  part  of  such  materials,  the  contract  is  one  of  work  and 
labor,  and  not  withm  the  Statute^). 

Contracts  of  exchange  or  barter  are  within  the  Statute.  Indeed,  if  we  accept  the 
definition  in  the  Sales  Act  hereinbefore  quoted,  there  is  no  difference  in  legal  effect 
between  sale  and  barter^). 

2.  WHAT  GOODS  ARE  EMBRACED  WITHIN  THE  STATUTE;  "GOODS 
OR  CHOSES  IN  ACTION."  —  A  doubt  exists  in  many  States  where  the  Sales  Act 
has  not  been  adopted  as  to  whether  sales  or  contracts  to  sell  stocks,  bonds,  commercial 
paper,  or  other  choses  in  action  are  within  the  Statute,  the  usual  form  of  the  Statute 
referring  only  to  "goods,  wares,  and  merchandise"^).  This  doubt  is  removed  by  the 
language  of  the  Sales  Act,  which,  however,  serves  to  raise  a  serious  question  as  to 
whether  contracts  for  the  sale  of  patent  rights  are  not  within  the  Statute  i**).  Such 
contracts  have  heretofore  been  held  to  be  without  the  Statute,  but  the  cases  have 
arisen  under  the  usual  form  of  the  Statute  i^). 

Growing  crops  of  the  class  known  as  fructus  industriales,  (i.  e.  such  as  grow  as 
the  result  of  planting  or  sowing  seed  and  cultivation),  are  goods  within  the  Statute, 
while  those  of  the  class  known  as  fructus  naturales,  (such  as  fruit  and  grass),  are 


Gilbert  Consolidated  Laws  of  New  York,  Penn.  Plate  Co.  v.  James  H.  Rice  Co.,  (1905) 
Annotated  (1909)  p.  4189;  North  Dakota  216  111.657.  Courtney  v.  Bridal  Veil  Box  Fac- 
Revised  Statutes  (1895)  sec.  5405;  Ohio,  tory,  (1909)  105  Pac.  Rep.  890  Oregon. 
General  Code,  (1910)  sec.  8384  (Uniform  Sales  L.  Campbell  &  Co.  v.  Mion  Bros.,  (Georgia 
Act);  Oklahoma,  CompUed  Laws,  (1909)  sec,  1909)  64  S.  E.  571.  —  ')  The  Non  Magnetic 
1089;  Oregon,  Bellinger  and  Cotton's  Anno-  Watch  Co.,  (1895)  34  N.  Y.  Supp.  1017.  (Hair 
tated  Codes,  (1902)  sec.  797;  Rhode  Island,  springs  furnished  watch  manufacturer;  con- 
Laws  of  1908,  c.  1548  (Uniform  Sales  Act);  tract  of  sale);  Sattler  v.  Hallock,  (1899)  160 
South  Carolina,  Code,  (1902)  sec.  2653;  South  N.  Y.  291.  —  »)  Bennett  v.  Hill,  (1813)  10 
Dakota,  Revised  Code,  (1903)  (Hippie's  Ed.)  Johns.  364;  Franklin  v.  Matoa,  etc.,  Co.,  (1907) 
p.  757,  Civil  Code,  sec.  1238;  Utah,  Com-  158  Fed.  941.  An  agreement  by  a  creditor 
piled  Laws,  (1907)  sec.  2469;  Vermont,  Sta-  to  accept  goods  in  payment  of  a  debt  is  a  sale, 
tutes,  (1894)  sec.  1225;  Washington,  Reming-  Campbell  v.  Heney,  (1900)  128  Cal.  109.  — - 
ton  and  Ballinger's  Annotated  Codes  of  »)  Tisdale  v.  Harris,  (1838)  20  Pick.  (Mass.)  9, 
Washington,  (1910)  sec.  5290;  Wisconsin,  holds  that  shares  of  stock  are  within  the 
Sanborn    and    Berryman,    Revised    Statutes,  Statute.     Contra,    Webb    v.    Baltimore,    etc., 

(1898)  sec.  2308;  Wyoming,  Revised  Statutes,  Ry.  Co.,  77  Md.  92.    (Subscriptions  to  stock 

(1899)  sec.  2954.    See  Statutes  infra.  not  contracts  to  sell  goods.)    In  N.   Y.,  Cali- 
1)  Browne  on   Statute  of   Frauds,   sees.  fomia,  and  a  few  other  States,  the  words  used 

299 — 309.  California  CivU  Code,  sec.  1740.  —  in  the  Statute  are  "goods,  chattels,  or  things 
^)  See  1  Mechem  on  Sales,  sec.  304.  Cooke  v.  in  action."  1  Mechem  on  Sales,  sec.  287. 
Millard,  (1875)  65  N.  Y.  352.  —  »)  Warren  California,  Code  CivU  Procedure,  sec.  1973. 
Chemical  Co.  v.  Holbrook,  (1890)  118  N.  Y.  —  i")  The  words  of  the  Sales  Act  are  "choses 
586.  This  distinction  seems  to  be  peculiar  to  in  action"  —  words  of  very  wide  and  some- 
New  York.  Hientz  v.  Burkhard,  (1896)  29  what  uncertain  scope.  —  '')  Somerby  v.  Bun- 
Oreg.  55.  —  ■*)  Mixer  v.  Howarth,  (1838)  21  tin,  (1875)  118  Mass.  279  (Assignment  of  right 
Pick.  205.  —  6)  Sales  Act,  sec.  4,  subsec.  2. —  to  letters  patent);  Banta  v.  Chicago,  (1898) 
«)   Flynn   v.  Dougherty,    (1891)   91    Cal.   669.  172  111.  204,  218. 
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considered  a  part  of  the  landi).  However,  where  fruit  is  the  result  of  annual  labor, 
even  though  it  otherwise  be  of  the  class  naturalis,  it  has  been  considered  as  indus- 
trialist). 

Fixtures,  including  buildings  or  other  structures,  however  firmly  attached  to 
or  incorporated  in  the  land,  pass  as  chattels,  where  the  purchaser  is  by  the  terms 
of  the  contract  to  have  no  right  in  the  materials  until  removal^).  So,  with  coal  or 
other  minerals,  if  no  title  passes  until  severance,  it  is  a  sale  of  chattels*).  Where  the 
contract  is  for  the  sale  of  mineral  products  which  require  reduction  or  refinement, 
and  does  not  contemplate  the  passage  of  title  until  the  mineral  is  so  treated,  it  is 
suggested  that  the  contract,  under  the  prevailing  American  rule,  may  well  be  consid- 
ered one  of  work  and  labor,  and  not  within  the  Statute. 

3.  "OF  THE  VALUE  OF  S  500  OR  UPWARDS."  —  \^Tiere  the  aggregate  of 
several  articles  sold  at  the  same  time  amount;:  j  the  sum  mentioned  in  the  Statute, 
the  sale  is  within  the  Statute,  although  the  price  of  each  article  was  separately  fixed 
by  agreement").  The  rule  has  been  extended  to  sales  of  separate  articles  at  auction, 
even  where  the  sales  have  been  made  on  different  days^).  But  if  there  be  different 
terms  in  regard  to  the  various  sales,  as  if  some  be  sold  with  warranty  and  some 
without,  the  sales  are  considered  as  separate  sales').  Where  the  price  is  not  fixed,  a 
fair  price  is  intended.  Until  the  price  is  fixed,  it  is  uncertain  whether  or  not  the 
Statute  applies*). 

4.  ACCEPTANCE  AXD  RECEIPT  OF  PART  OF  GOODS.  -^  One  of  the 
three  means  of  satisfying  the  Statute  is  by  the  buyer's  acceptance  of  the  goods  or 
part  thereof,  and  his  actual  receipt  of  the  same^).  Both  requirements  are  equally 
important,  and  an  acceptance  without  receipt,  or  a  receipt  without  acceptance 
will  not  satisfy  the  Statute^").  The  order,  however,  in  which  the  acts  take  place 
is  immaterial,  —  receipt  may  precede  acceptance,  or  acceptance  may  precede 
receipti^).  Acceptance  means  more  than  that  the  parties  have  come  to  a  final  agree- 
ment regarding  the  passing  of  the  title  to  the  goods.  The  parties  may  have  agreed 
that  the  title  to  specified  chattels  has  passed,  and  yet  the  contract  be  unenforceable 
under  the  Statute  of  Frauds.  The  buyer,  in  such  a  case,  may,  notwithstanding  the 
dehvery  of  the  goods,  refuse  acceptance  without  just  cause i^).  Any  act,  however, 
which  indicates  that  the  buyer  intends  to  appropriate  the  goods  as  owner  will  be  an 
acceptance,  and,  if  accompanied  by  actual  receipt,  will  satisfy  the  Statute i^).  But 
merely  receiving  the  goods  for  examination  will  not  amount  to  an  acceptance^*). 
The  prevailing  rule  seems  to  be  that  the  acceptance  need  not,  however,  be  final  for 

1)  If   the  contract  is  for  the  sale  of  an  sec.   314.    Garfield  v.  Paris,  (1877)  96  U.  S. 

interest  in  land,  it  must  be  in  writing   under  557;  Tompkins  v.  Sheehan,  (1899)   158  N.  Y. 

other  sections  of  the  Statute  of  Frauds  irre-  617.  —  *)  Jenness  v.  Wendell,  (1871)  51  N. 

spective  of  price  or  value,  and  no  other  act,  H.  63.  —  ')  Barclay  v.  Tracy,  (1842)  5  Watts  & 

such  as  part  payment  of  the  purchase  price  will  Serg.  (Penn.)  45.  —  «)  Browne  on  Statute  of 

satisfy  the  requirements  of  the  Statute.    Under  Frauds,   sec.    313.     This   conclusion,   which   is 

the   usual   form   of   such   Statutes    a    note    or  plainly  right,  serves  to  show  that  the  Statute 

memorandum  is  not  sufficient,  but  the  contract  does  something  more  than  merely  prescribe  a 

itself  must  be  in  wTiting.    It  should  be  observ-  rule  of  evidence.    No  objection  could  be  taken 

ed,  however,  that  a  mere  license  to  enter  land,  that   the   contract   was    not    in   writing    until 

even  though  accompanied  by  a  permission  to  the  value  was  shown  and  yet,  in  many  juris- 

remove    a   portion   of   the   soil   or   something  dictions   where   the  evidence  theory  prevails, 

attach  te  do  or  incorporated  in  the  soU,  is  not  the  objection  must  be   taken   when  the  con- 

a  transfer  of  an  interest  in  land,  even  though  tract   is  offered  in  evidence,  or  it  is  deemed 

a  consideration  be  paid  for  the  license.    Wood  waived.    —    *)    Sales    Act.,    sec.  4,    subsec.  1. 

v.   Leadbitter,    (England,   1845)    13  Meeson   &  "Unless   the   buyer   shall   accept   part   of   the 

Welsby,  838.     Many  of   the   cases  really   turn  goods   or   choses    in    action   so   contracted   to 

on  this  principle  rather  than  on  the  distinction  be  sold  or  sold,  and  actually  receive  the  same." 

between  fructus  naturales  and  fructus  indus-  The  two  other  means  of  satisfying  the  Statute 

triales.     1   Mechem  on   Sales,   sees.    336 — 347.  are  by  part  payment  and  by  a  writing.    These 

—  2)  Purner  v.  Piercy,  (1874)  40  Md.  212;  are  discussed  in  the  succeeding  sections  of 
Vulicevich  v.  Skinner,  (1888)  77  Cal.  239.  —  tliis  article.  — i")  Benjamin,  Sales  (7  th  Am. 
3)  Bostwick  v.  Leach,  (1809)  3  Day  (Conn.)  Ed.)  sec.  139.  ")  Sales  Act,  sec.  4,  subsec.  3. — 
476;  Browne  on  Statute  of  Frauds.'sec.   234.  12)  Remick  v.  Sandford,  (1876)  120  Mass.  309: 

—  *)  Williston  on  Sales,  sec.  64.  A  contract  1  Mechem  on  Sales,  sec.  367.  —  i')  Hinchman 
to  sell  water  to  a  town  has  been  held  to  be  a  v.  Lincoln,  (1888)  124  U.  S.  38;  Dauphiny  v. 
contract  to  sell  chattels.  Jersey  City  v.  Har-  Red  Poll  Creamery  Co.,  (1889)  123  Cal.  548. — 
rison,  (1904)  71  N.  J.  L.  69,  (1905)  72  N.  J.  i*)  Stone  v.  Browning,  (1872)  51  N.  Y.  211. 
L.  185.   —  5)  Browne  on  Statute  of  Frauds, 
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all  purposes,  in  order  to  satisfy  the  Statute,  and  that  notwithstanding  acceptance 
under  the  Statute,  the  buyer  may  reject  the  goods  as  not  meeting  the  description 
in  the  contract,  or  as  not  equal  to  a  sample  displayed  when  the  contract  was 
made^). 

Of  equal  importance  with  acceptance,  is  actual  receipt  of  the  goods  by  the  buyer. 
Though  the  parties  agree  to  a  present  passage  of  title,  and  the  buyer  accept  the 
chattel,  either  party  may,  nevertheless,  withdraw  from  the  contract,  unless  the 
buyer  has  received  the  goods^).  A  receipt  by  a  carrier,  while  often  a  decisive  test  as 
to  the  passage  of  title,  is  not  sufficient  to  satisfy  the  Statute^),  and  the  fact  that  the 
buyer  has  designated  the  carrier,  in  most  States,  makes  no  difference*).  The  word 
"actual,"  however,  is  not  inconsistent  with  a  change  of  possession  by  construction, 
as,  where  goods  are  in  the  hands  of  a  third  person,  the  buyer  is  considered  as  having 
received  them  where  the  third  person  agrees  to  hold  them  as  bailee  for  him,  though 
there  be  no  actual  change  of  possession*),  or  where  negotiable  documents  of  title 
are  transferred  to  the  buyer^).  Wliere  the  goods  are  already  in  the  possession  of  the 
buyer  at  the  time  the  contract  is  made,  it  seems  the  Statute  is  satisfied  if  he  continue 
his  possession  as  owner').  There  may  be  a  receipt  by  the  buyer,  it  seems,  even 
though  the  goods  never  actually  leave  the  possession  of  the  seller,  provided  the  latter 
waives  all  liens  for  the  purchase  price  and  continues  to  hold  the  goods  solely  as  bailee 
for  the  buyer*). 

The  Statute  does  not  require  acceptance  of  all  the  goods  sold ;  acceptance  of  a 
part  is  sufficient^).  If,  iiowever,  the  buyer,  when  he  receives  part  of  the  goods, 
denies  the  contract  and  refuses  to  accept  any  more,  it  has  been  held  that  the  Statute 
is  not  satisfied  i").  This  seems  reasonable,  inasmuch  as  the  receipt  must  be  referred  to 
the  contract  11). 

5.  PART  PAYMENT  AND  EARNEST.  —  The  second  method  of  satisfying  the 
Statute  is  by  part  payment  of  the  purchase  price.  The  provision  for  giving  earnest, 
while  preserved  in  the  Sales  Act,  and  in  most  Statutes,  is  of  no  practical  importance, 
for  the  custom  of  giving  earnest  to  bind  the  bargain  is  obsolete^^).  Payment  of  any 
kind,  if  accepted  as  such,  is  sufficient !■').  The  buyer's  own  promissory  note  or  accept- 
ance will  not,  however,  amount  to  payment,  unless  tliere  be  an  express  agreement  to 
that  effect  1*).  It  would  seem  that  the  buyer's  check  would  not  be  sufficient  until 
paid,  but  there  is  authority  to  the  contrary  i*).  The  payments  may  be  made  after  the 
contract  is  made,  except  in  those  States  which  have  adopted  the  form  of  the  Statute 
in  use  in  New  York,  providing  for  payment  "at  the  time''^^). 


1)  Remick  v.  Sandford,  (1876)  120  Mass.  120  Mich.  611.  —  8)  Terney  v.  Dolen,  (1886) 
309;  Willistonon  Sales,  sec.  80.  —  2)  Sales  Act.  70  Cal.  399;  Rodgers  v.  Jones,  (1880)  129 
sec.  4,  siibsec.  1 ;  Hatch  V.  Gluck,  (190.T)  93  N.  Y.  Mass.  420.  —  ')  Merely  taking  a  sample  will 
Supp.  508.  Delivery  and  receipt  need  not  be  at  not  amount  to  a  receipt,  unless  there  be  an 
the  time  the  contract  or  sale  is  made,  although  understanding  to  the  effect  tliat  it  is  taken  as 
in  New  York  part  payment  must  be  made  "at  a  part  of  the  goods.  Dierson  v.  Petersmeyer, 
the  time."  Thedford  v.  Herbert  (1909)  195  (1899)  109  Ja.  233.  —  l")  Atherton  v.  Newliall, 
N.  Y.  03.  —  3)  Fein  v.  Weis,  (1908)  114  N.  Y.  (1877)  123  Mass.  141.  — '>)  1  Mecliem  on  Sales, 
Supp.  420.  —  *)  Jones  v.  Mechanics  Bank,  sec.  403.  —  '^j  Benjamin  on  Sales,  sec.  189.  — 
(1808)  29  Md.  287.  —  *)  The  word  "receipt"  i^j  gales  .\ct,  sec.  9,  subsec.  2;  Moreland  v.  New- 
normally  includes  "delivery."  McMillan  v.  berger  Cotton  Co.  (1909)  48  So.  187.  —  '*)  Such 
Heeps,  (1909)  123  N.  \V.  1041;  Townsend  v.  instruments  are  treated  as  conditional  pay- 
Hargraves,  (1875)  118  Ma-ss.  325.  But  where  ments,  merely  suspending  the  right  of  action 
the  goods  are  in  a  warehoiase,  with  duties  to  on  the  original  transaction,  but  not  extin- 
the  government  unpaid,  it  has  been  held  that  guishing  it,  until  the  instruments  are  actually 
the  bailee  cannot  consent  to  deliver  them  to  discharged  by  payment.  The  note  of  a  third 
the  vendee.  In  re  Clifford,  (1873)  2  Sawy.  person  indorsed  to  the  seller  as  owner  is  con- 
(U.  S.)  428.  It  is  to  be  noted  that  the  New  sidered  a  payment.  Combs  v.  Bateman,  (1850) 
York  cases  hold  that  the  assent  of  the  bailee  10  Barb.,  (N.  Y.)  573.  The  cancellation  of 
cannot  amount  to  an  actual  receipt  by  the  a  pre-existing  indebtedness  rather  illogically 
buyer  for  the  reason  that  thus  the  very  purpose  is  not  considered  payment.  Brabin  v.  Hyde, 
of  the  Statute,  —  to  require  something  more  (1865)  32  N.  Y.  519;  Gorman  v.  Brossard, 
than  oral  expression  to  evidence  the  trans-  (1899)  120  Mich.  Oil.  —  i')  McLure  v.  Sher- 
Bction,  —  would  be  frustrated.  Shindler  v.  man,  (1895)  70  Fed.  190.  Sed  quaere.  It  is, 
Houston,  (1848)  1  N.  Y.  261.  This  view  is  of  course,  necessary  that  the  check  be  retained 
exceptional,however,  and  based  on  an  erroneous  by  the  seller;  if  he  immediately  returns  it,  there 
theory  of  the  Statut«.  Browne  on  Statute  of  is  no  part  payment.  Edgerton  v.  Hodge,  (1809) 
Frauds,  sec.  320.  —  S)  Williston  on  Sales,  41  Vt.  670.  (In  this  ctise  money  sent  in  a  letter 
sec.   93.    —   ')    Gorman   v.    Brossard,    (1899)  was  at  once  returned.)  —  >*)  Alabama,  Cali- 
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6.  WTIITING  SUFFICIENT  TO  SATISFY  THE  STATUTE.  —  The  third 
and  the  most  usual  mode  of  satisfying  the  Statute,  is  by  a  note  or  memorandum  in 
writing  of  the  contract  or  sale,  signed  by  the  party  to  be  charged  or  his  agent.  Tlie 
law  does  not  require  the  contract  or  sale  itself  to  be  entered  into  in  writing,  though, 
of  course,  if  it  is,  the  Statute  is  satisfied  i).  All  that  is  required  is  that  there  shall  be 
written  evidence,  in  the  form  of  a  note  or  memorandum  of  the  contract,  in  existence 
at  the  time  the  action  is  brought^).  This  note  or  memorandum  must  contain  all  of 
the  essential  terms  of  the  transaction  between  the  parties,  which  in  every  case  will 
require  at  least  the  names  of  the  parties,  the  description  of  the  goods  and  the  price. 
The  omission  of  any  of  the  terms,  or  an  improper  statement  of  the  terms,  may  be 
shown  by  parol  evidence,  for  the  purpose  of  establishing  the  fact  that  no  sufficient 
note  or  memorandum  was  made^).  This,  however,  would  not  be  the  case  if  the 
contract  or  sale  was  itself  in  writing,  for  then  the  law  regards  the  written  instrument 
as  being  the  conclusive  statement  of  the  contract*). 

The  note  or  memorandum  need  not  be  contained  in  one  paper;  it  is  sufficient 
if  it  can  be  gathered  from  several  papers,  provided  the  papers  are  physically  attached, 
or  there  is  such  reference  from  one  to  the  other  of  the  various  papers  that  they  may 
be  identified  as  constituting  one  correspondence  in  regard  to  the  same  transaction^). 
The  writing,  to  satisfy  the  Statute,  need  not  be  made  for  the  purpose  of  constituting 
a  note  or  memorandum.  A  letter,  for  example,  stating  the  terms  of  an  alleged  con- 
tract, and  then  repudiating  it,  has  many  times  been  held  to  be  a  sufficient  note  or 
memorandum®);  and  a  letter  written  to  a  third  person,  even  to  the  writer's  own 
agent,  may  be  a  compliance  with  the  Statute''). 

The  signature  need  not  be  made  by  the  party  himself.  An  agent  whose  powers 
are  conferred  by  oral  warrant  or  by  implied  conduct  may  bind  his  principal,  even 
though  he  sign  his  own  name  to  the  memorandum*).  A  broker  whose  authority 
extends  to  buying  and  selling,  may  sign  the  names  of  both  buyer  and  seller^).  The 
only  limitation  on  the  ordinary  principles  of  agency,  seems  to  be  that  the  other  party 
to  the  contract  cannot  be  constituted  an  agent  to  sign^O).  Where  the  Statute  merely 
requires  signature,  the  writing  of  the  name  on  any  part  of  the  paper  is  sufficient ;  some 


fomia,  Idaho,  Minnesota,  Montana,  Nebraska, 
Nevada,  New  York,  North  Dakota,  Oregon, 
Utah,  Wisconsin,  and  Wyoming.  1  Mechem 
on  Sales,  seo.  419  note.  Arizona  and  Colorado, 
which  Professor  Mechem  includes,  have  adop- 
ted the  Sales  Act. 

' )  1  Mechem  on  Sales,  sec.  423.  The  sec- 
tions of  the  Statute  of  Frauds  in  reference  to 
the  conveyance  of  lands  usually  require  the 
contract  itself  to  be  in  writing.  Browne  on  Sta- 
tute of  Frauds,  see.  345.  —  ^)  Some  question 
once  existed  whether  a  memorandum  made 
even  after  action  brought  was  not  sufficient. 
It  seems  to  be  settled  that  it  is  not.  Purdon 
Co.  V.  Western  Union  Telegraph  Co.  (1907) 
153  Fed.  327.  A  memorandum  made  after 
breach  of  the  contract  is,  however,  in  time. 
Weymouth  v.  Goodwin,  (1909)  105  Me.  510. 
—  3)  xhe  names  of  the  parties  must  either 
appear  or  be  described  with  reasonable  cer- 
tainty, and  the  buyer  should  be  distinguished 
from  the  seller;  but  this  does  not  prevent 
evidence  to  show  that  the  parties  named  in 
the  memorandum  were  in  fact  agents  for 
undisclosed  principals.  Salmon  Falls  Manu- 
facturing Co.  V.  Goddard  (1852),  14  How.  446. 
This  case  also  contains  a  valuable  discussion 
03  to  the  character  of  the  description  of  the 
goods  required,  and  as  to  the  admissibility 
of  trade  usage  to  explain  the  memorandum. 
See  also,  Bibb  v.  Allen,  (1893)  149  U.  S.  481. 
W.  E.  Moses  Land  Co.  v.  Steck-Gibbs  Lumber 
Co.,  (1910)  106  Pac.  207.  The  statement  of 
the  price  is  essential.  Inman  v.  F.  N.  Burt 
Co.,  (1908)   108  N.   Y.  Supp.   210.    That  the 


inaccuracy  of  the  memorandum  may  be  shown 
by  parol  evidence,  see  Fishor  v.  Andrews, 
(1901)  94  Md.  46:  Kelley  v.  Holbrock,  (1906) 
191  Mass.  565.  1  Mechem  on  Sales,  sec.  448.  — 
*)  Gardiner  v.  McDonogh,  (1905)  147  Cal.  313. 
—  5)  Letters,  telegrams,  corporation  records, 
private  memoranda  have  all  been  held  suf- 
ficient. Where  the  contract  is  effected  by 
correspondence,  it  seems  the  letter  relied  upon 
for  the  signature  of  the  party  to  be  charged 
should  so  refer  to  the  letter  containing  the 
terms  of  the  contract  that  the  latter  instru- 
ment is  unmistakably  identified  by  the  refer- 
ence in  the  former.  Smith  v.  Colby,  (1884)  136 
Mass.  562.  Some  courts,  however,  read  all 
letters  bearing  on  the  same  subject  matter, 
though  this  intimate  reference  be  absent.  Ryan 
v.  U.  S.,  (1890)  136  U.  S.  68,  83;  Brewer 
V.  Horst-Lachmund  Co.,  (1900)  127  Cal.  643; 
Jennings  v.  Schartz,  (1909)  88  N.  E.  729.  — 
6)  Capital  City  Brick  Co.  v.  Atlanta  Ice  and 
Coal  Co.,  (1909)  63  S.  E.  562,  where  the  de- 
fendant had  repudiated  a  contract  on  the 
alleged  ground  that  it  was  not  in  writing. 
The  fact  that  the  terms  were  disputed  does 
not  prevent  the  memorandum  being  good.  See 
also  Turner  Co.  v.  Robinson,  (1907)  105  N.  Y. 
Supp.  98.  —  ')  Jacobson  v.  Hendricks  (Conn. 
1910)  75  Atl.  85.  (Statements  in  letter  to 
party's  own  agent.  Case  of  land,  but  same 
principle.)  —  8)  Walker  v.  Hafer,  (1909)  170 
Fed.  37.  —  ')  Ankeny  v.  Young  Brothers, 
(1909)  100  Pac.  736.  —  lO)  Wtlson  v.  Lewiston 
MUl  Co.,  (1896)  150  N.  Y.  314  but  see  Snyder 
V.  Wolford,  (1885)  33  Minn.   175. 
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statutes,  however,  require  the  memorandum  to  be  subscribed,  in  which  case  a  sig- 
nature at  the  end  of  the  document  is  required '). 

Unhke  the  other  tvro  methods  oi  satisfying  the  Statute,  to  wit,  acceptance  and 
receipt,  and  part  payment,  whicli  render  the  contract  or  sale  enforceable  against 
either  party,  the  method  of  satisfaction  by  writing  may  have  only  a  one-sided  effect; 
the  sale  may  be  valid  only  against  the  person  signing.  The  note  or  memorandum  is 
to  be  "signed  by  the  party  to  be  charged,"  that  is,  the  defendant.  Thuugli  the  sale 
may  be  unenforceable  against  the  plaintiff  had  he  been  sued,  because  he  had  not 
signed  a  note  or  memorandum,  his  right  to  sue  the  defendant  who  has  signed  is  not 
affected.  A  written  offer  accepted  by  parol,  therefore,  is  a  sufficient  memorandum 
to  bind  the  offeror 2). 

7.  THE  EFFECT  OF  NON-COMPLIANCE  WITH  THE  STATUTE  OF 
FRAUDS.  —  The  defense  of  the  Statute  of  Frauds  is  generally  considered  a  privilege, 
and  it  may  be  waived  by  the  defendant's  failure  to  claim  it.  Notwithstanding  a 
failure  to  comply  with  the  requirements  of  the  Statute,  the  title  to  goods  may  have 
passed  from  the  seller  to  buj'er,  and  such  buyer  will  transfer  a  good  title  to  a  third 
person.  Third  persons,  e.  g.,  insurers  of  the  goods,  cannot  complain  of  the  buyer's 
want  of  title  for  the  reason  that  he  did  not  sign  the  memorandum.  In  anaction  brought 
upon  the  contract  or  sale  itself,  the  defence  will  avail,  but  the  language  of  the  Statutes 
generally  does  not  make  informal  sales  "void,"  but  merely  "unenforceable." 

Even  when  the  word  "void"  is  used  tlie  Courts  do  not,  as  a  rule,  consider  it 
necessary  to  adopt  a  different  theory  of  the  Statute. 

8.  CONFLICT  OF  LAWS.  —  Althougli  the  theory  of  the  Statute  is  that  the 
defence  that  a  contract  or  sale  is  not  sufficiently  evidenced  is  a  matter  appertaining 
to  procedure,  the  Courts  have  held  that  the  validity  of  the  contract  in  connection 
with  the  question  of  the  Statute  of  Frauds  will  be  governed  by  the  law  of  the  place 
where  the  contract  or  sale  was  made^). 

F.  Subject  Matter  of  Sale.  —  Some  writers  under  the  subject  of  Sale  include  the 
a.ssignment  of  choses  in  action  and  incorporeal  rights*).  While  many  principles  are 
common  to  the  two,  the  characteristic  problems  relating  to  the  sale  of  chattels  are 
different  in  kind  from  those  dealing  with  assignment  of  things  in  action,  and  clearness 
is  obtained  by  confining  the  discussion,  in  general,  to  sales  of  chattels^).  No  sale  can 
be  made,  it  is  obvious,  so  as  to  pass  a  present  title  to  a  chattel,  unless  the  seller  is  at 
the  time  of  the  sale  its  present  owner*').  But  may  one  agree  to  sell  goods  of  which 
he  is  not  yet  the  owner,  nor,  as  the  expression  is,  the  "potential"  owner,  so  that  upon 
his  acquiring  the  goods  the  title  will  pass  to  the  purchaser  without  other  act  upon 
the  latter's  part?  The  answer  is.  No').  The  rule  seems  to  be  an  important  exception 
to  the  fundamental  principle  that  whetlier  or  not  the  title  passes  is  wholly  a  question 
of  intention.  In  tlie  case  of  a  sale  of  things  of  which  the  seller  is  potentially  the 
owner,  the  question  generally  would  bo  answered  in  the  affirmative*).    The  Sales 

')  However,  in  California  Canneries  Co.  v.  —  ^)  \  Mechem  on  Sales,  sec.  199.  —  ')  Low 
Scatena,  (1897)  1 17  Cal.  447,  where  the  Statute  v.  Pew,  (1871)  108  Mass.  347.  In  this  case  a 
required  subscription,  the  Court  held  writing  sale  was  made  of  a  catch  of  fish  to  be  made 
the  name  across  the  face  of  the  memorandum  on  a  particular  voyage.  The  title  to  the  fish 
sufficient.  A  printed  signature  has  been  hold  did  not  pass  to  the  purchaser  when  the  fisli 
sufficient,  as  where  the  memorandum  is  writ-  were  caught,  but  the  title  pas-sed  to  the  as- 
ten  by  the  party  to  be  charged  upon  his  print-  signee  in  bankruptcy  of  the  seller  —  the  latter 
ed  letter-head.  Grieb  v.  Cole,  (1880)  60  Mich.  having  become  bankrupt  after  making  the 
397.  —  ^)  W.  F.  Maine  and  Co.  v.  Howell,  contract.  —  *)  Thus  the  owner  of  a  farm  may 
(1910)  66  S.  E.  804.  —  ^)  Hunt  v.  Jones,  sell  the  growing  crop,  or  the  owner  of  do- 
12  R.  I.  265.  Cf.  Leroux  v.  Brown,  (Eng-  mestic  animals  may  sell  the  young  of  such 
land,  1852)  12  C.  B.  801;  Dicey,  Conflict  of  animals  before  birth.  Blackwood  v.  Cutting 
Laws  (2d  Ed.)  p.  532.  —  *)  Story  on  Sales,  Packing  Company,  (1888)  76  Cal.  212.  And 
sec.  187;  1  Mechem  on  Sales,  sec.  197.  Patent  this  doctrine  has  been  extended  to  cases 
rights,  copyrights,  goodwill  of  a  business,  where  the  crop  is  for  a  future  year,  or  is  not 
seats  in  a  stock  exchange,  are  examples  of  yet  sown.  Cutting  Packing  Co.  v.  Packers 
intangible  or  incorporeal  rights  that  are  fre  Exchange,  (1890)  86  Cal.  574.  The  precise 
quently  the  subject  of  sale.  • —  ')  Sales  Act,  limits  of  this  doctrine  have  never  been  do- 
sec.  76  provides:  "Goods  include  all  chattels  finitely  fixed.  It  would  seem  that  a  grant 
personalother  than  things  in  action, and  money.  of  all  future  crops  to  be  grown  from  a  parti- 
The  term  includes  emblements,  industrial  cular  farm,  or  to  be  grown  for  an  indefinite 
growing  crops,  and  things  attached  to  or  forming  time,  is  bad.  Shaw  v.  Gilmore,  (1889)  81 
part  of  the  land  which  are  agreed  to  be  severed  Me.  396  (the  case  of  a  mortgage,  but  govern- 
boforo   sale   or   vuider   the   contract   of   sale  "  ed  by  the  principles  of  Sale). 
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Act  repudiates  this  distinction  however,  and  places  all  sales  of  future  goods  on  the 
same  footing^).  While  one  cannot  effect  a  present  sale  of  a  mere  expectancy,  as  just 
stated,  there  is  no  reason  why  his  contract  to  sell  such  goods  should  not  be  good,  aside 
from  questions  of  pubUc  policy  and  statutory  prohibitions  2).  A  transaction  purporting 
to  be  a  transfer  of  title  to  a  specified  chattel,  where  the  seller  does  not  yet  own  it, 
will  be  treated  as  an  agreement  to  sell  so  as  to  cari-y  out  the  intention  of  the  parties^). 
Undivided  uiterests  in  chattels  may  be  the  subject  of  sale,  and  if  a  vendor  sell 
an  undivided  share,  as  one-half  of  a  chattel  or  of  a  mass  of  chattels,  no  difficulty 
arises*).  Suppose,  however,  the  sale  is  of  a  defined  quantity  out  of  a  mass  containing 
an  undetermined  quantity,  as  five  thousand  bushels  of  wheat  out  of  the  vendor's 
warehouse;  does  the  title  to  the  defined  quantity  pass  at  once,  if  that  be  the  intention 
of  the  parties  ?  The  rules  in  various  jurisdictions  are  confUcting,  and  perhaps,  in  a 
majority  of  jurisdictions  the  title  does  not  pass^).  There  seems  to  be  no  good  reason, 
however,  why  some  title  should  not  be  regarded  as  having  passed  to  the  buyer  where 
the  mass  is  of  a  uniform  kind  and  quality®).  A  tenancy  in  common  results,  under 
a  reasonable  view,  if  the  portion  sold  is  a  part  of  the  vmdetermined  mass,  and  if  the 
quantity  sold  is  greater  than  or  equal  to  the  mass,  the  title  to  the  whole  will  pass^). 
This  tenancy  in  common  is  subject  to  some  peculiar  incidents,  for  example,  the  pro- 
portion cannot  be  stated  until  the  mass  is  measured;  but  such  difficulties  do  not 
seem  sufficient  to  warrant  the  classification  of  such  transactions  with  sales  of  ex- 
pectancies, and  to  engraft  another  exception  upon  the  general  rule  giving  effect  to 
the  intention  of  the  parties*).  The  rule  should  apply  to  cases  where,  though  the 
goods  are  not  strictly  all  of  the  sam.e  kind  and  quahty,  they  are,  nevertheless,  treated 
by  the  parties  as  such,  as  in  the  case  of  sheep  out  of  a  flock,  and  the  like^). 


1)  Sales  Act,  sec.  5.  "1.  The  gooda  which 
form  the  subject  of  a  contract  to  sell  may  be 
either  existing  goods,  owned  or  possessed  by  the 
seller,  or  goods  to  be  manufactured  or  acquired 
by  the  seller  after  the  making  of  the  contract  to 
soil,  in  this  act  called  future  goods.  2.  There 
may  be  a  contract  to  sell  goods,  the  acquisition 
of  which  by  the  seller  depends  upon  a  con- 
tingency which  may  or  may  not  happen. 
3.  Where  the  parties  purport  to  effect  a  pre- 
sent sale  of  future  goods,  the  agreement 
oper8,tes  as  a  contract  to  sell  the  goods." 
—  2)  Contracts  to  sell  for  future  delivery  are 
valid  in  the  absence  of  Statute,  unless  they 
amount  to  a  wagering  contract.  Bibb  v.  Allen, 
(1893)  149  U.  S.  481.  If  either  of  the  parties 
honestly  intends  delivery  of  goods,  the  con- 
iract  is  not  a  gambling  contract,  but  if  there 
be  an  absence  of  intention  on  the  part  of 
both  to  actually  buy  or  sell  goods,  and  if  their 
real  intention  be  to  speculate  merely  upon  the 
fluctuations  in  price,  the  contract  is  a  gambl- 
ing contract  and  unenforceable.  Irwin  v.  W'il- 
Har,  (1884)  110  U.  S.  499.  In  some  States, 
statutes  have  made  contracts  for  dealing  in 
"futures"  illegal  in  some  other  cases.  Illinois, 
Rev.  Stat.,  c.  38,  sec.  130;  Wolf  v.  McNulta, 
(1899)  178  111.  85;  Loeb  v.  Steen,  (1902)  198 
111.  371;  California,  Constitution,  Art.  IV,  sec. 
20;  Parker  v.  Otis,  (1900)  130  Cal.  322;  Otis  v. 
Parker,  (1903)  187  U.  S.  607.  These  provisions 
deal  with  sales  of  shares  of  corporation  stock 
upon  margins.  In  a  few  States  the  Statutes 
are  more  rigorous.  Thus,  in  South  Carolina 
contracts  for  the  future  delivery  of  cotton, 
are  void,  unless  the  intention  of  the  parties 
be  to  actually  deliver  the  cotton,  and  the 
plaintiff  has  the  burden  of  showing  that  actual 
deliverj'  was  intended.  South  Carolina,  Rev, 
Stat.,  sees.  1859 — 1861;  Saunders  v.  Phelps  Co., 
(1898)  53  S.  C.  173;  Missouri,  Rev.  Stat.  (1889), 
sees.  3931—3936;  Georgia,  Civil  Code,  sec.  3537 


is  particularly  sweeping:  "A  bare  contin- 
gency or  possibility  cannot  be  the  subject  of 
sale,  unless  there  exists  a  present  right  in  the 
person  selling,  to  a  future  benefit;  so  a  con- 
tract for  the  sale  of  goods  to  be  delivered  at 
a  future  day  where  both  parties  are  aware 
that  the  seller  expects  to  purchase  himself 
to  fulfil  his  contract,  but  the  same  is  a  pure 
speculation  upon  chances,  is  contrary  to  the 
policy  of  the  law,  and  can  be  enforced  by 
neither  party."  Mississippi,  Rev.  Code,  1892 
sees.  1120,  1121,  and  2117;  Arkansas,  Sand, 
and  H.  Dig.  sees.  1634,  1635.  —  3)  Bates  v. 
Smith,  (1890)  83  Mich.  347.  —  ■*)  Williston  on 
Sales,   sec.  147;   Sales   Act,   sec.  6,  subsec.  1. 

—  5)  24  Am.  &  Eng.  Encyc.  Law  (2  d  Ed.), 
1055 — 1057.  It  should  be  observed  that  many 
of  the  jurisdictions  which  deny  the  possi- 
bility of  passing  title  in  such  cases,  allow  an 
exception  in  the  cases  of  public  warehouses. 
Among  the  jurisdictions  in  which  it  has  been 
held  that  title  does  not  pass  are:  Massa- 
chusetts, N.  E.  and  Co.  v.  Standard  Worsted 
Co.,  (1896)  165  Mass.  329;  Pennsylvania,  Hal- 
deman  v.  Duncan,  (1865)  51  Pn.  St.  66:  Ohio, 
Woods  v.  Magec,  (1836)  7  Ohio,  467.  But 
see  Newhall  v.  Langdon,  (1883)  39  Oh.  St.  87; 
California,  McLaughlin  v.  Piatti,  (1865)  27 
Cal.  451,  apparently  overruling  Horr  v.  Bar- 
ker, (1858)  11  Cal.  393.  The  rule  in  both 
Massachusetts  and  Ohio  has  been  abrogated 
by  the  adoption  of  the  Sales  Act.  —  *)  In  the 
following  States,  among  others,  the  title 
passes:  New  York,  Kimberly  v.  Patchin,  (1859) 
19  N.  Y.  330;  Illinois,  Cloke  v.  Shafroth,  (1891) 
137  111.  393;  Coimecticut,  Chapman  v.  Shep- 
herd, (1872)  39  Conn.  413;  Iowa.  Welch 
v.  Spies,  (1897)  103  la.  389.  —  ')  Sales  Act, 
sec.  6,  subsec.  2,  adopting  the  rule  in  Kim- 
berly V.  Patchin,  (1859)  19  N.  Y.  330.  — 
8)  Kimberly  v.  Patchin,  (1859)  19  N.  Y.   330. 

—  9)  Williston  Sales,  sec.   159. 
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If  the  thing  which  is  the  subject  of  the  sale  has  ceased  to  exist  wlicn  the  sale  is 
made,  no  rights  are  created  by  the  transaction i);  if  partly  destroyed,  the  buyer 
should  have  the  right  of  avoiding  the  sale.  He  may,  of  course,  have  the  remaining 
goods  if  he  choose  to  pay  the  whole  price.  The  difficult  question  is  whether  he  shall 
not  be  permitted  to  make  an  abatement  from  the  price  for  the  goods  destroyed.  He 
should  be  permitted  to  make  such  abatement  if  the  price  is  divisible.  In  case  of  the 
contract  to  sell,  the  accidental  destruction  of  the  subject  matter  avoids  the  contract 
altogether.  The  partial  destruction  or  deterioration  of  the  goods  should  authorize 
the  rescission  of  the  contract^). 

G.  The  Price.  —  The  existence  of  a  price  is  necessary  to  a  sale  and  distinguishes 
it  from  a  gift-^).  But  the  price  need  not  be  fixed  by  express  agreement.  A  sale  may 
be  made  without  any  price  being  fixed  in  which  case  tlie  buyer  is  bound  to  pay 
a  reasonable  price  —  a  question  to  be  determined  by  the  jury  from  evidence*).  The 
price  need  not  be  payable  in  money;  the  best  modern  authorities  class  barter  or 
exchange  with  sale*).  The  sale  may  be  made  leaving  the  price  to  be  fixed  subse- 
quently by  valuers.  In  such  case,  the  defendant  will  be  liable  only  for  the  price  so 
fixed,  and  the  valuation  is  absolutely  conclusive,  in  the  absence  of  fraud  on  the  part 
of  the  valuers^).  If  the  valuation  is,  for  anj'  reason,  not  made,  or  if  it  becomes 
impossible  to  make  the  valuation,  the  sale  is  not  complete,  the  buyer  need  not  pay 
the  price,  and  the  seller  may  retake  the  goods.  If  they  have  been  delivered  to  the 
buyer').  If  the  goods  cannot  be  returned,  the  buyer  wiU  be  liable  in  an  action  for 
conversion  or  in  an  action  in  quasi  contract*). 

Sometimes  the  price  is  made  contingent  upon  events  other  than  the  action 
of  valuers^).  The  limitations  on  the  power  of  the  parties  to  make  such  agree- 
ments are  chiefly  two:  1.  The  event  must  not  be  one  entirely  within  the  con- 
trol of  the  buyer  or  the  seller  i");  2.  It  must  bear  some  relation  to  the  value 
of  the  property'^).  An  executory  contract  to  sell  for  such  price  as  the  parties 
may  subsequently  agree  to  pay,  or  to  buy  such  goods  as  the  buyer  may  desire,  can- 
not be  enforced  for  the  reason  that  there  is  no  agreement  to  buy  or  sell,  but  at  most 
a  mere  offer  or  proposal,  looking  to  a  future  contract ^^j  "piie  second  limitation 
may  be  illustrated  by  the  hypothetical  case  of  the  buyer  agreeing  to  pay  S  20  000 
for  a  race  horse  if  it  should  outrun  another  horse,  and  S  50,  if  it  does  not,  the  actual 
value  of  the  horse  being  S  1000.    Sucii  a  contract  is  a  thinly  disguised  wager^^). 

III.  TRANSFER  OF  PROPERTY.  —  A.  In  General.  —  The  property  in  specific 
or  ascertained  goods  passes  at  such  time  as  the  parties  indicate  that  they  intend  it 


1)  Gardner  V.  Lane,  (1865)  12AIlen,  43.  • —  —  *2)  Instances  of  such  "illusory"  contracts 

*)  The  statements  in  the  text  are  based  on  the  are  frequent;   e.g.   an   agreement  to   sell  oil 

Sales  Act,  sees.  7  and  8.  —  ')  Gray  v.  Barton,  at    a   certain   rate   in   such   quantities   as   the 

(1873)  55  N.  Y.  68.  —  *)  McEwen  v.  Morey,  buyer  might  desire.    American  Cotton  Oil  Co. 

(1871)60111.32.   ("VVUl  make  it  satisfactory  as  v.   Kirk,  (1895)  68  Fed.  791.    (The  court  er- 

to  price");  Taft  V.  Travis,  (1883)  136  Mass.  95;  roneously  holds  it  void  for  want  of  mutua- 

Lambert  v.  Hays,  (1910)  121  N.  Y.  Supp.  80.  lity,   a  thing  not  required  by  the  law.)    An 

—  *)  Williston  on  Sales,  sec.  170;  Sales  Act,  agreement,  however,  to  buy  the  entire  out- 
sec.  1.  The  price  must,  however,  be  payable  put  of  a  factory  or  whatever  is  needed  of  a 
in  personal  property;  if  payable  in  land,  the  certain  material  for  the  requirements  of  a 
contract  is  one  for  the  transfer  of  real  estate,  particular     business     is     valid.      Loudenback 

—  «)  Chicago,  etc.,  R.  R.  v.  Price,  (1891)  138  Fertilizer  Co.  v.  Tennessee  Phosphate  Co., 
V.  S.  185.  —  ')  Elberton  Hardware  Co.  v.  (1903)  121  Fed.  298.  An  agreement  to  buy 
Hawes,  (1895)  122  Ga.  858.  An  agreement  by  "all  that  is  needed  '  of  a  certain  article  is 
which  an  officer  is  appointed  valuer  is  not  unenforceable.  McCaw  Mfg.  Co.  v.  Felder, 
satisfied  where  his  deputy  makes  the  valua-  (1902)  115  Ga.  408.  But  an  agreement  to 
tion.  Leonard  v.  Davis,  (1861)  1  Black  (U.  pay  $  12  per  ton  for  all  of  such  scrap  iron 
S.)  476.  —  8)  Humaston  v.  American  Tele-  then  on  plaintiffs  premises,  as  plaintiff  might 
graph  Co.,  (1873)  20  Wall.,  20.  —  ')  As  an  desire  to  seh,  was  held  vahd,  because  plain- 
agreement  to  sell  "at  the  lowest  jobbing  tiff  lost  his  right  to  sell  to  any  one  else.  Bur- 
prices."  Beardsley  v.  Smith,  (1895)  61  HI.  gess  Sulphite  Fibre  Co.  v.  Broomfield,  (1902) 
App.  340.  —  10)  Thus,  an  agreement  to  sell  180  Mass,  283.  See  also  Price  v.  Atkinson, 
ice  at  such  a  price  as  to  give  the  seller  a  profit  (1906)  94  S.  \V.  816;  Wheaton  v.  Cadillac  Au- 
of  "not  less  than  $1  per  ton,"  gives  the  tomobile  Co.,  (1906)  143  Mich.  21.  The  distinc- 
buyer  complete  control  as  to  the  price,  and  tion  seems  to  be  between  fixing  the  quantity 
IB  hence  unenforceable.  Buckmaster  v.  Con-  or  price  by  a  subjective  standard  and  fixing 
Burner's  Ice  Co.,  (1874)  5  Daly  (N.  Y.)  313.  it  by  an  objective  one.  —  ")  Cf.  Newell  v. 
Sometimes  this  is  spoken  of  as  uncertainty.  Smith,  (1885)  53  Conn.  72. 

—  ")  Deyo  v.  Hammond,  (1895)  102  Mich.  122. 


TRANSFER  OF  PROPERTY.  35 D 

to  pas.s^).  Thus  it  may  pass  at  the  time  of  making  the  contract,  or  at  any  subsequent 
time  upon  which  the  parties  may  agree^).  The  property  may  pass  without  delivery, 
and  conversely  delivery  may  be  made  without  passing  property^).  Not  even  the  fact 
that  the  possession  and  the  risk  of  loss  are  both  with  the  buyer  under  the  contract 
necessarily  estabhshes  that  the  property  has  passed*). 

The  ultimate  question  is  always:  WTiat  was  the  manifested  intention  of  the 
parties  with  reference  to  the  passing  of  the  property 5)?  If  the  determination  of  this 
question  depends  altogether  upon  the  construction  of  writings,  that  is,  if  the  contract 
is  completely  in  writing,  the  judge  will  alone  pass  upon  it®).  If,  however,  the  circum- 
stances of  the  case,  the  usages  of  trade,  and  the  conduct  of  the  parties  are  all  that  the 
tribunal  has  before  it  to  form  a  judgment,  the  question  as  to  when  the  title  passes 
will  be  left  to  the  jur\'  in  a  doubtful  case,  under  proper  instructions  from  the  Court^). 

B.  Rules  for  Ascertaining  Intention.  —  Certain  rules  for  ascertaining  intention 
have  been  developed,  and  are  to  be  applied  where  the  intention  is  not  otherwise 
expressed.  But  it  must  be  noted  that  these  rules  only  state  presumptions  and  may 
therefore  be  displaced  bj'  proofs  of  facts  warranting  different  conclusions.  The  rules 
are: 

1.  If  the  goods  are  ascertained  and  in  a  deliverable  state,  the  property  is 
presumed  to  pass  when  the  contract  is  made.  The  facts  that  the  time  of  payment 
and  the  time  of  delivery  are  postponed,  do  not  overcome  this  presumption. 

2.  If  the  goods  are  ascertained,  but  are  not  in  a  deliverable  state,  and  the  seller 
must  do  something  to  put  them  in  that  state,  the  property  is  presumed  not  to  pass 
until  that  thing  is  done. 

3.  a)  If  goods  are  delivered  to  the  buyer  "on  sale  or  return,"  or  on  other  terms 
indicating  an  intention  to  make  a  present  sale,  but  to  give  the  buyer  the  option  of 
returning  the  goods  instead  of  paying  the  price,  the  property  is  presumed  to  pass 
to  the  buyer  on  delivery,  but  he  may  revest  the  property  in  the  seller  by  returning 
or  tendering  the  goods  within  the  time  fixed  in  the  contract,  or  if  no  time  has  been 
fixed,  within  a  reasonable  time. 

b)  If,  however,  the  goods  are  delivered  "on  approval"  or  "on  trial"  or  "on 
satisfaction"  or  similar  terms,  the  property  is  presumed  to  pass  to  the  buyer  only 
when  he  signifies  his  approval  or  acceptance  or  does  other  act  adopting  the  trans- 
action, or  when  he  retains  the  goods  beyond  the  time  fixed  for  this  return,  if  a  time 
has  been  fixed,  or,  if  no  time  for  return  has  been  fixed,  beyond  a  reasonable  time. 

The  rules  thus  far  stated,  it  will  be  observed,  deal  with  the  transfer  of  the 
property  in  specified  goods.  The  following  rules  deal  with  the  presumptions  in  regard 
to  the  passing  of  tiie  property  in  cases  of  contracts  to  sell  where  the  goods  were  not 
ascertained  or  specified  at  the  time  the  contract  to  sell  was  made. 

4.  WTiere  there  is  a  contract  for  the  sale  of  unascertained  or  future  goods  by 
description,  and  goods  of  that  description  and  in  a  deliverable  state  are  uncondition- 
ally appropriated  to  the  contract,  either  by  the  seller  with  the  assent  of  the  buyer, 
or  by  the  buyer  with  the  assent  of  the  seller,  the  property  passes  when  such  appropri- 
ation is  made.  A  delivery  to  the  buyer  or  to  a  carrier  or  other  bailee  (whether  desig- 
nated by  the  buyer  or  not )  for  transmission  to  the  buyer  is  presumed  to  be  an  appropri- 
ation by  the  buyer  under  the  contract. 

5.  If  the  contract  to  sell  expressly  requires  deliveiy  to  the  buyer  or  at  a  particular 
place,  or  requires  the  seller  to  pay  the  freight  or  cost  of  transportation  to  the  buyer, 
the  property  is  presumed  not  to  pass  until  the  goods  have  been  so  delivered*). 


1)   Sales   Act,    sec.    18,    subsec.    1.     The  risk  always  passes  in  cases  of  executed  sales. — 

property  in  unascertained  goods  cannot  pass,  ^)  IMechemonSales,  sees.  477 — 479.  —  *)  Ruth- 

so  long  as  they  are  unascertained;  such  con-  rauff   v.    Hagenbuch,   (1868)    58   Pa.    St.   103: 

tract  is  necessarily  executory.    Sales  Act,  sec.  Leonard  v.  Davis,  (1861)  1  Black  (U.  S.)  476. 

17.  —  -)  Hatch  V.  Oil  Co..  (1879)   100  U.  S.  So  also  where  the  facts  are  so  clear  as  to  justify 

124;  Briggs  v.  V.  S.,   (1892)    143  U.  S.  346. —  but   one   conclusion,   the   court   should   deter- 

3)  Leonard  v.  Wood,  (1879)  1  Black  (U.  S.)  124.  mine  the  question.    Wigton  v.  Bowley,  (1881) 

Delivery,    not   essential,    Driscoll    v.    DriscoU,  130   Mass.    252.   —   ')    Yee   v.   Tetzen,   (1909) 

(1904)   43   Cal.  528.   —   *)  The  Elgee  Cotton  12  Cal.  App.  54.    It  should  be  remarked  that 

Cases,    (1874)    22    Wall   180,    194.     The  Court  it  is  not   the   secret   or  undisclosed   intention 

argues  that  the  fact  that  the  contract  expressly  which  governs,  but  the  intention  as  disclosed 

put  the  risk  on  the  buyer,  indicated  a  purpose  by  the  parties,  acts,  and  declarations  at  the 

that  the  title  should  not  pass,  for  the  provision  time  the  contract  is  made.    Foster  v.  Ropes, 

would  otherwise  be  unnecessary,  because  the  (1872)  111  Mass.  10.  —  ')  Sales  Act.  sec.  19. 


360  SALE  OF  GOODS. 

In  some  jurisdictions  another  rule  exists,  as  follows: 

6.  Where  the  goods  arc  ascertained  and  in  a  deliverable  state,  but  the  seller  is 
bound  to  weigh,  measure,  test,  or  do  some  other  act  for  the  purpose  of  ascertaining 
the  price,  the  property  does  not  pass  until  such  act  is  donci).  This  rule  has  not  been 
adopted  in  the  Sales  Act 2). 

RULE  I.  PROPERTY  PRESITMED  TO  PASS  WHEN  CONTRACT  IS 
MADE.  —  This  is  the  most  general  rule.  If  the  goods  are  specified  and  nothing 
remains  for  tlie  seller  to  do,  except  to  deliver  the  goods,  and  nothing  for  the  buyer, 
except  to  receive  them  and  pay  the  price,  the  title  will  be  regarded  as  having  passed 
by  the  contract^).  After  the  sale  and  before  the  delivery  to  tlie  buyer,  the  seller 
remains  a  bailee  or  custodian  of  the  goods,  with  a  right  to  detain  the  goods  until  the 
price  is  paid.  His  position  is  very  analogous  to  that  of  a  pledgee*).  If  the  sale  is 
for  cash,  however,  the  payment  of  the  price  will  be  a  condition  precedent  to  the 
passage  of  title s).  The  payment  of  the  price  is  of  course  strong  evidence  in  every 
case  that  the  title  has  passed,  but  is  by  no  means  conclusive  evidence  of  that  fact®). 

RULE  II.  PROPERTY  PRESUMED  NOT  TO  PASS  WHERE  SOMETHING 
IS  TO  BE  DONE  BY  THE  SELLER  TO  PUT  THE  GOODS  IN  A  DELIVERABLE 
STATE.  —  This  rule  applies  to  cases  where  something  more  than  merely  counting, 
weighing,  testing,  or  measuring  the  goods  is  necessary').  Thus,  in  a  sale  of  wool,  the 
fact  that  the  wool  is  to  be  put  in  sacks  and  weighed,  raises  the  presumption  that 
the  title  has  not  passed 8).  The  delivery  and  acceptance  of  the  goods  in  an  incomplete 
form  shows  a  waiver  of  the  condition,  and  the  same  effect  would  be  given  a  mere 
delivery,  so  far  as  the  seller  is  concerned.  If  he  deliver  the  goods  in  an  incomplete 
form,  he  cannot  claim  that  the  title  has  not  passed  ").  Where  only  a  part  of  the  goods 
have  been  put  in  a  deliverable  state,  the  title  will  not  be  presumed  to  pass,  where 
there  is  no  indication  that  the  contract  was  divisible i"). 

RULE  III.  "SALE  OR  RETURN"  AND  "SALES  ON  APPROVAL."  —  The 
difference  between  these  two  transactions  is  that  in  the  first  the  title  to  the  goods 
passes  at  once,  subject  to  the  buyer's  right  of  returning  them  if  unsatisfactory;  in 
the  second  the  title  does  not  pass  until  the  goods  are  approved  by  the  buyerii).  In 
the  case  of  sale  or  return,  the  conditions  must  be  strictly  complied  with  in  order  that 
the  right  to  return  the  goods  may  be  exercised,  and  the  risk  of  the  return  becoming 
impossible  of  performance  is  on  the  buyer.  If,  therefore,  the  goods  arc  accidentally 
lost  or  destroyed,  the  buyer  must  pay  for  them^^).  go  the  return  must  be  made 
strictly  within  the  time  limited  i*).  If  no  time  is  fixed,  the  return  must  be  made 
within  a  reasonable  time^*).  All  that  the  buyer  need  do  in  order  to  revest  title  in  the 
seller  is  to  tender  the  goods  to  the  latter;  it  is  not  necessary  that  the  seller  actually 
retake  possession  of  the  goods^^). 

1)  The  Elgee  Cotton  Cases,  (1874)  22  Wall.  Sales,  sec.  26.5.  —  i")  Kein  v.  Tupper,  (1873) 

180;  Nicholson  V.  Taylor,  (1858)  31  Pa.  St.  128;  52   N.   Y.  550.   —    ")  On   difference   "sale  or 

Home  Ins.  Co.  v.  Heck,  (1872)  05  111.   111.    In  return"   and  "option  to  purchase  or  return," 

New  York  and  a  few  other  States,  the  rule  is  li-  see  Gottlieb  v.   Rinaldo,    (1900)   78  Ark.   123; 

mited  to  sales  of  unascertained  goods,  where  the  Northwestern  Wheel,  etc.,    Co.   v.   Milwaukee 

weighing  is  necessary  for  identification.  Sawyer  Electric  St.   Ry.   Co.,  (1890)  04  Wis.   003;  In 

V.  Waterbury,  (1889)   110  N.  Y.  374;   Lassing  re  Miller  v.   Brown,   (1905),    135  Fed.  808.  — 

V.  James,  (1895)  107  Cal.  348.    In  a  few  States,  12)  Foley  v.  Felrath,  (1893)  98  Ala.  170;  Carter 

the  title  does  not  pass  even  where  the  weighing  v.  Wallace,  (1884)  32  Hun  (N.  Y.)  384.    (Horse 

or  testing  or  measuring  is  to  be  done  by  the  died   before   time   for   return.)   —   >3)  Prairie 

buyer.     Mc  Fadden  v.  Henderson,  (1901)  128  Farmer  Co.  v.  Taylor,  (1873)  09  111.  440.  — 

Ala.  221;  Bannantyne  v.  Appleton,  (1890)  82  i*)  The  court  sometimes  determines  whether 

Me.  570.  —  2)  The  rule,  therefore,  which  was  the   time   is   reasonable,   in   cases   where   the 

adopted  by  the  Massachusetts  Court,  no  longer  matter  is  not  doubtful.    Buckstaff  v.  Russell, 

prevails    in    that   jurisdiction.     Weslowski   v.  (1897)    79    Fed.    Oil.     (Machines   kept   three 

Wysoski,   (1900)    186  Mass.  495.  —  3)  i  jje-  years  and  a  half.)    In  Greacen  v.  Poehlmann, 

chem    on   Sales,    sec.    483.   —  *)   Sales    Act,  (1908)  191  N.  Y.  493   (goods  kept  six  months 

sec.  54.  —  ^)  Not  every  so  called  "cash"  sale  and   defect   latent)   the   question   was   left   to 

necessarily  implies  that  the  property  does  not  the  jury   under   instructions.     The   buyer  has 

pass  until  payment  of  the  price.   Sometimes  the  the  full  period  allowed  for  the  test,  if  sold  to 

sale  is  called  a  "cash"  sale  where  it  is  the  under-  be  tested  for  a  certain  time,  and  a  reasonable 

standing  of  the  parties  that  the  possession  shall  time  in  addition  thereto.    Springfield  Engine 

not  pass  until  payment.    See  post  Cash  Sales.  Shop  Co.  v.  Sharp,    (1903)  184  Mass.  206.  — 

—  •)  Terry  v.  Wheeler,   (1862)  25  N.  Y.  520.  ")  The  faUure  of  the  seller  to  give  directions 

—  ')  1  Mechem  on  Sales,  sec.  507.  —  *)  Straus  as  to  reshipment  will  waive  the  condition  for 
V.  Ross,  ( 1865)  25  Ind.  300.  —  *)  Williston  on  a  return  within  a  fixed  period.  Colles  v.  Swens- 
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The  cases  of  "sales  on  approval"  or  "sales  if  satisfactory,"  or  "on  trial"  are 
sometimes  difficult  to  distinguish  from  the  case  of  "sale  or  return,"  and  in  doubtful 
cases,  the  question  as  to  what  was  the  intention  of  the  parties  will  be  left  to  the 
jurj'i).  Unlike  the  corresponding  case  in  a  "sale  or  return",  the  failure  of  the  buyer 
to  notify  his  approval  or  satisfaction,  or  to  return  the  goods  within  the  time  fixed 
has  been  decided  not  to  be  a  conclusive  circumstance^).  The  Sales  Act,  with  perhaps 
doubtful  propriety,  makes  the  retention  beyond  the  time  specified  for  the  rejection 
of  the  goods  conclusive 3).  The  failure  to  notify  rejection  for  an  unreasonable  time 
is  equivalent  in  its  effect,  so  far  as  the  claim  against  the  buyer  is  concerned,  to  an 
approval*).  WTiether  the  seller  should  be  considered  as  having  consented  to  the  title 
passing  in  such  case,  is  a  somewhat  different  question^).  But  the  Sales  Act  makes 
no  distinction  between  the  two  cases®).  The  buyer  in  such  sales,  if  not  satisfied, 
need  not  return  the  goods;  he  need  only  express  his  dissatisfaction').  Whether  the 
dissatisfaction  must  have  a  reasonable  basis,  is  not  wholly  clear.  A  distinction  may 
perhaps  exist  between  objects  intended  merely  to  satisfy  the  taste,  as  pictures,  and 
other  objects.  In  the  case  of  the  former,  there  is  evidently  no  standard  by  which 
courts  can  saj-  the  goods  are  satisfactory^);  in  case  of  the  latter,  they  are  able  to 
determine  whether  the  dissatisfaction  is  honest  or  onlv  feigned^). 

RULE  IV.  SUBSEQUENT  APPROPRIATION  NECESSARY  IN  SALES 
OF  LTNSPECIFIED  GOODS.  —  The  title  to  goods  under  a  contract  to  sell  where 
the  goods  are  not  appropriated  by  the  contract  itself,  that  is,  where  they  are  unspeci- 
fied at  the  time  the  contract  is  made,  does  not  pass  until  the  goods  are  appropriated 
to  the  contract  either  by  the  seller  or  by  the  buyer  with  the  consent  of  the  other 
party  1").  The  mere  completion  of  the  goods  and  putting  them  in  a  deliverable  shape 
is  not  sufficient  in  general  to  pass  the  title  in  such  ca.?e  as  it  is  in  the  case  of  specified 
goods,  although  the  parties  may  by  clear  agreement  provide  otherwise  by  their 
agreement!!).    Some  other  act  is  necessary  to  constitute  appropriation i2). 

An  appropriation,  to  be  sufficient  for  the  purpose  of  passing  title  to  the  goods, 
must  be  an  act  done  by  one  of  the  parties  with  the  assent  of  the  other,  given  either 
antecedently  or  subsequently  i").  Consequently,  the  questions  as  to  v.'hat  acts  are 
sufficient  to  constitute  an  appropriation,  are  as  numerous  as  possible  contracts  for 
sale!'^).  Setting  apart  the  goods  and  marking  them  for  the  buyer  has  been  held  a 
sufficient  appropriation,  these  acts  being  done  pursuant  to  the  contract!^).  Placing 
goods  in  receptacles  furnished  by  the  buyer  is  also  considered  a  sufficient  appro- 
priation i®).  But  when  the  goods  are  thus  placed  in  the  buyer's  receptacle,  the  appro- 


berg,  (1892)  90  Mich.  223.  See  also  Gay  V.  Dare,  nothing  less  than  the  personal  satisfaction 
(189.3)  103  Cal.  4.o4,  to  the  effect  that  the  of  the  buyer  was  intended.  —  l")  Sales  Act, 
buyer's  riglit  to  retiu'n  is  absohite  in  such  sec.  19,  Rule  4,  sub.  1.  —  ^^)  The  requirement 
cases.  See  also  Cornell  v.  Fox,  (1904)  88  N.  Y.  of  some  formal  act  in  the  case  of  sales  of  unspeei- 
Supp.  482.  A  mere  notice  by  the  purchaser  fled  or  future  goods  (including  goods  to  be  man- 
that  the  property  is  held  subject  to  the  ufactured)  seems  reasonable,  and  is  not  in  con- 
seller's  order,  is  not  sufficient.  Dickey  v.  Win-  flictwiththegeneralprinciplethatnoformwhat- 
ston  Cigarette  Machine  Co.,  (1903)  llTGa.  131.  ever  is  necessary  under  the  common  law  in  cas- 
1)  Reber  v.  Schitler,  (1891)  141  Pa.  es  of  sales  of  specified  chattels.  —  12)  Willi- 
St.  640.  —  ")  Hunt  v.  Wyman,  (1868)  100  ston  on  Sales,  sec.  274;  1  Mechem  on  Sales, 
Mass.  198.  The  failure  to  return  the  goods  sees.  726 — 728.  —  ^^)  This  as.sent  need  not  be 
may  of  course  be  caused  by  accident  or  in-  given  expressly.  Thus,  where  one  orders  goods 
ability  to  ship  the  goods,  or  other  cause.  —  of  a  particular  description  from  a  dealer, 
•■')  Sales  Act,  sec.  16,  Rule  3,  subd.  2  b.  —  he  impliedly  assents  to  the  seller's  making 
*)  Cook  V.  Gross,  (1901)  69  N.  Y.  Supp.  924.  the  appropriation.  Mitchell  v.  Le  Clair,  (1896) 
The  same  effect  will  follow  from  any  disposi-  165  Mass.  308.  Where  the  sale  is  by  sample, 
tion  of  the  goods  by  the  buyer  which  shows  the  seller  must  show  that  the  goods  appro- 
an  intention  to  exercise  dominion,  as  by  priated  conformed  to  the  sample.  Smith 
reselUng  them.  1  Mechem  on  Sales,  sec.  671.  v.  Edwards,  (1892)  156  Mass.  221.  —  i*)  The 
—  5)  Re  George  M.  Hill  Co.,  (1903)  123  Fed.  question  is,  therefore,  one  of  fact  for  the 
866.  —  «)  Sales  Act,ubi  supra.  —  ')  1  Mechem  jury.  Weld  v.  Came,  (1867)  98  Mass.  152.  — 
on  Sales,  sec.  670.  — ^)  Zaleski  v.  Clark,  (1876)  isj  Mitchell  v.  Le  Clair,  ubi  supra  (1896)  165 
44  Conn.  218.  (Bust);  Brown  v.  Foster,  (1873)  Mass.  308.  —  i«)  As,  in  the  buyer's  ship  or 
113  Mass.  136.  (Suit  of  clothes).  —  ')  Duplex  car,  sacks,  or  bottles.  It  should  be  observed 
Safety  Boiler  Co.  v.  Garden,  (1886)  101  N.  Y.  in  this,  as  in  all  the  other  cases  mentioned 
"87.  (Boilers)  Hawkins  v.  Graham,  (1889)  m  this  section,  that  these  acts  only  raise 
149  Mass.  284.  (Heating  plant).  Of  course  presumptions,  and  acts  of  the  parties  indi- 
the  language  of  the  contract  may  be  so  pre-  eating  different  intentions  will  control, 
else,  even  in  this  class  of  cases,  as  to  show  that 
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priation  will  ordinarily  not  be  sufficient,  unless  all  of  the  goods  intended  to  be  sold 
have  been  placed  in  the  receptacles i).  A  partial  appropriation  is  not  an  appro- 
priation pursuant  to  the  contract. 

Appropriation  by  Delivery  to  Carrier.  —  Where  the  seller  delivers  the  goods  to  a 
carrier  for  shipment  to  the  buyer,  the  title  is  presumed  to  pass,  and  the  delivery  to 
the  carrier  is  an  appropriation  of  the  goods  to  the  contract^).  The  delivery,  however, 
to  have  this  effect  must  be  in  accordance  with  the  terms  of  the  contract,  or  the 
directions  of  the  buyer,  if  such  directions  be  given.  Thus,  shipping  the  goods  by 
anotiicr  route  than  tiiat  designated  will  prevent  this  act  from  constituting  an  appro- 
priation*). The  delivery  which  may  be  sufficient  to  pass  title,  may  not,  as  already 
mentioned,  be  sufficient  to  satisfy  the  requirement  of  acceptance  and  receipt  under 
the  Statute  of  Frauds^).  The  presumption  that  the  title  passes  in  case  of  delivery 
to  a  carr'er  is  applicable  under  the  Sales  Act,  even  where  the  seller  marks  the  goods 
"C.  0.  D.",  meaning  "Collect  on  delivery"^).  Such  is  also  the  prevailing  doctrine^). 
The  Sales  Act  expressly  excepts  from  the  presumption,  cases  where  delivery  is  to  be 
made  at  a  particular  place  and  other  cases  falling  under  the  fifth  rule  of  the  section 
under  consideration,  and  also  cases  wliere  the  .seller  reserves  the  right  of  possession 
or  the  property  in  the  goods  under  the  twentieth  section  of  the  Sales  Act. 

RULE  V.  WHERE  THE  SELLER  IS  TO  DELIVER  AT  A  PARTICULAR 
PLACE,  THE  PRESUMPTION  IS  THAT  THIO  PROPERTY  DOES  NOT  PASS 
UNTIL  SUCH  DELIVERY.  —  Ordinarily  the  .seller's  duty  is  discharged  by  having 
the  goods  readj^  for  delivery  at  his  residence  or  place  of  business').  If  he  undertakes 
to  deliver  the  goods  to  the  buyer  at  the  lattcr's  residence  or  place  of  business,  or 
elsewhere,  the  title  does  not  pass  until  such  delivery  is  made^).  If  the  buyer  is  by 
the  contract  to  pay  the  freight,  the  presumption  is  that  the  title  passes  when  the 
deliver}'  is  made  to  the  carrier;  if,  however,  the  seller  is  to  pay  the  freight  to  the  point 
of  destination,  the  presumption  is  that  the  title  does  not  pass  until  the  goods  reach 
that  point^).  The  letters  "¥.  O.  B."  have  acquired  a  well  defined  meaning  in  this  con- 
nection. They  stand  for  the  words  "free  on  board,"  and  mean  that  the  seller  is  to  pay 
all  costs  until  the  goods  are  delivered  at  the  place  where  they  are  to  be  "F.  O.  B."  i"). 
If  goods  are  sold  "F.  0.  B."  at  place  of  shipment,  the  presumption  will  accordingly 
be  that  the  title  passes  there;  if  "F.  0.  B."  at  the  point  of  destination,  the  presump- 
tion is  that  the  seller  reserves  the  title  until  delivered  at  that  point^). 

C.  Reservation  of  Jus  Disponendi.  —  Notwithstanding  the  delivery  of  the  goods 
to  a  carrier,  the  seller  may  indicate  an  intention  to  reserve  title  until  payment  of  the 
price  by  the  buyer.  One  of  the  most  usual  means  by  which  this  intention  may  be 
evinced  is  by  the  disposition  of  the  bill  of  lading.  Under  the  prevailing  practice  of 
American  railroads,  .sanctioned  by  judicial  decisions,  two  classes  of  bills  of  lading 
have  come  into  use,  —  the  so-called  "straight"  bill  of  lading,  under  which  the  goods 
are  deliverable  to  the  consignee  only,  and  the  "order"  bill  of  lading,  under  which  the 
goods  are  deliverable  to  tlie  order  of  the  consignee,  that  is,  upon  his  written  in- 
dorsement. Wlien  the  first  kind  of  bill  of  lading  is  issued,  the  carrier  is  not  bound  to 


1)  Thus,  in  Rochester  Oil  Co.  v.  Hughey,  Acceptance  and  Receipt  of  Part   of  Oooda.   — 

(1867)  56  Pa.  St.  322,  where  there  was  a  con-  ')  Sales  Act,  sec.  19,  Rule  4,  sub.  2.  —  »)  See 

tract  to  sell  several  boat  loads  of  oil  to  be  cases   collected   and  discussed  in  4  Columbia 

drawn    from    tanks    into    the    buyer's    boats.  Law  Review,  541,  by  Charles  Noble  Gregory, 

and  whore  one  of  the  buyer's  boats  was  des-  It    is   stated    by    Professor    Gregory   that    the 

troyed  by  fire  when  partly  filled,  the  loss  was  rule  is  as  laid  down  in  the  Sales  Act  in  Alabama, 

h(!ld   to   fall   upon   the   seller,   and    the   buyer  Arkansas,  Illinois,  Kansas,   Kentucky,  Maine, 

was  not  liable  for  the  price  of  the  oil  already  North    Carolina,     New    York,     Pennsylvania, 

placed   in  his  boat.     See  also.  Hays  v.   Pitts-  Texas,  and  West  Virginia.    The  rule  that  title 

burgh  Packet  Co..   (1888)   33  Fed.    552.     The  does     not    pa.ss     until     payment    prevails    in 

same  principle  applies  to  the  case  of  manu-  Georgia,   Iowa,  Missouri,  and  Vermont.   —  ') 

factured  articles,   as  the  building  of  a  ship.  Sales    Act,    sec.  43.    —   *)    United    States   v. 

The  title  does  not  pass  until  the  ship  is  finished  Andrews,    (1907)  207  U.  S.   229;  Pacific  Iron 

and  ready  for  delivery.    Clarkson  v.  Stevens,  Works  v.  Long  Island  R.  R.,   (1875)  62  N.  Y. 

(1882)   106  U.  S.   505;   Yukon  Steamboat  Co.  272.  —  8)  Dr.  A.   P.  Sawyer  Medicine  Co.  v. 

V.     Gratto,     (1902)     136    Cal.     538;    Andrews  Johnson,   (1901)   178  Mass.  374.  —  i")  Silber- 

V.    Durant,    (1854)    11    N.    Y.   .35.    —   2)    Car-  man  v.    Clark,    (1885)    96   N.    Y.    522.   —   ") 

thage  v.  Munsell,   (1903)   203  111.  474;  Unit«d  Devine  v.  Edwards,  (1881)  101  111.  138;  Knapp 

States  v.  Andrew,  (1907)  207  U.  S.  229;   Sales  Electrical  Works  v.  N.  Y.  Insulated  Wire  Co., 

Act,  sec.  19,  Rule  4,  subd.  2.   —  ')  Filley  v.  (1895)   157  111.   456;  Hurst  v.  Altamont  Mfg. 

Pope,  (1885)   115  U.   S.  213.  —  *)  See  supra,  Co.,  (1906)  73  Kas.  422. 
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demand  the  bill  of  lading  before  delivering  the  goods,  and  is  protected  by  a  delivery 
to  the  consignee,  notwithstanding  the  bill  of  lading  maybe  in  a  third  person's  hands  i). 
Where  an  order  bill  is  issued,  the  carrier  must  deliver  to  the  holder  of  the  bill  of  lading 
and  must  therefore  demand  its  production  2). 
The  seller  of  goods  may : 

1.  Take  a  straight  bill  of  lading  with  his  own  name  or  that  of  his  agent.  Title  is 
presumed  to  be  reserved,  but  the  prctsumption,  while  very  strong,  is  not  conclusive^). 

2.  Take  an  order  bill  of  lading  in  his  own  name  or  in  that  of  his  agent.  Title  is 
presumed  to  be  reserved  as  in  the  first  case.  In  both  of  these  cases,  the  title  is  reser- 
ved only  as  security*). 

3.  Take  a  straight  bill  of  lading  in  the  buyer's  name,  and  forward  the  same  to 
the  buyer.   Title  is  presumed  to  pass  in  such  case. 

4.  Take  an  order  bill  of  lading  in  the  buyer's  name,  and  forward  the  same  pro- 
perly indorsed  to  the  buyer.    Title  is  presumed  to  pass^). 

5.  Take  a  straight  bill  of  lading  in  the  buyer's  name  and  retain  the  same  by  him- 
self or  agent  until  payment,  of  the  price.  The  title  is  presumed  to  pass,  but  the 
seller's  right  of  possession  is  retained.  So  far  as  third  persons  are  concerned,  this 
method  is  inadequate.  For  as  the  buyer  may  procure  the  goods  without  the  bill,  he 
may  sell  them  to  a  third  person  for  value,  and  defeat  the  seller's  right  of  possession. 

6.  Take  an  order  bill  of  lading  in  the  buyer's  name  and  retain  the  same  until 
payment  of  the  price.  Title  passes,  but  the  right  of  possession  is  effectually  reserved 
to  the  seller    This  is  a  somewhat  usual  means  of  reserving  the  right  of  possession^). 

7.  Take  a  straight  bill  to  the  seller's  order  and  discount  a  bill  of  exchange  for 
the  price  with  a  bank,  giving  the  bill  of  lading  as  security.  The  bank  becomes  tlie 
owner  of  the  goods  as  security  for  the  payment  of  the  bill.  This  is  a  very  usual 
method'). 

8.  If  the  bill  of  lading  be  a  straight  bill  in  favor  of  the  seller,  and  be  delivered  by 
the  buyer  to  the  bank  which  discounts  the  bill  of  exchange,  the  bank  in  such  case 
becomes  an  equitable  pledgee  of  the  bill  of  lading. 

9.  If  the  bill  be  a  straight  bill  in  favor  of  the  buyer,  the  bank  is  an  equitable 
assignee  of  the  seller's  rights  until  the  carrier  agrees  to  hold  the  goods  for  the  bank, 
when  it  becomes  in  effect  a  pledgee.  This  form  is  manifestly  very  inadequate  for  the 
buyer  may  obtain  possession  without  such  bill. 

10.  If  the  bill  be  an  order  bill  in  favor  of  the  buyer,  the  bank,  by  taking  the  bill, 
stands  in  the  same  position  as  the  seller,  —  it  has  a  right  of  possession  until  payment 
of  the  price ^). 

11.  Though  the  biE  of  lading  be  taken  in  the  name  of  the  buyer,  or  in  the  name 
of  the  seller,  and  indorsed  by  him,  and  forwarded  to  the  buyer,  the  presumed  inten- 
tion that  title  passes  is  overcome,  where  the  seller  annexes  to  the  bill  and  sends  to 
the  buyer,  at  the  same  time  and  by  the  same  means  of  conveyance,  a  bill  of  exchange 
for  the  price ^).  In  such  cases,  title  is  presumed  not  to  pass  until  payment  of  the  bill 
of  exchange,  if  it  be  payable  on  demand  or  at  sight  i"),  nor  until  acceptance,  if  it  be 
payable  a  definite  time  after  date  or  after  sight  ^i).  Of  course,  the  seller  would  be 
imprudent  to  deliver  such  a  bill  of  lading  to  the  buyer,  for  the  reason  that  third 
persons  buying  the  bill  of  lading  or  the  goods  from  the  buyer  under  such  circum- 
stances without  notice  of  the  buyer's  defect  of  title  will  be  protected. 

•)    Singer    v.    Merchants    Transportation  the  contract."  —  ^)  Hatch  v.  Bayley,   (1835) 

Co.,   (1906)    191    Mass.   449.   —   2)   Walters  v.  12   Cush.  27.     The   carrier   plainly  waives  his 

Western,  etc.,  R.  R.  Co.,  (1893)  56  Fed.  Rep.  jus    disponendi    by    sending    the    bill    to    the 

369;    (1894)   63  Fed.  391.  —   3)  North  Penn.,  buyer.   —   i*)  Williston  on  Sales,  sec.  285.   — 

etc.,  R.  R.  V.   Commercial   Bank,    (1887)    123  ')   Sometimes    the    bank    itself    is    made   con- 

TJ.  S.  727;   The  Prussia,   (1900)  100  Fed.  Rep.  signee.     In   such   case   it    becomes   an  owner. 

484.    In    Dows  v.   National    Exchange    Bank,  but  only    for    the    purpose  of  securing  itself. 

(1875)   91   U.  S.   618,  evidence   of    taking   the  Farmers' and  Mechanics' Bank  v.  Logan,  (1878) 

bill  to  seller  or  his  order  was   held    "almost  74  N.  Y.  568;  Williston  on  Sales,  sec.  286.  — 

conclusive"    on    this   question   of   the    seller's  *)    Williston    on    Sales,    sec.  284.    —   *)    Sales 

intent   to  reserve   title.  —  *)  Sales  Act,  soc.  Act,    sec.    20,    subsec.  4.     And    see,    Emery's 

20,  subsec.  2;   "If,  except  for  the  form  of  the  Sons  v.  Irving  Bank,   (1874)  25  Oh.  St.,   360: 

bill  of  lading,  the  property  would  have  passed  Dows    v.    National    Exchange    Bank,    (1875) 

to   the   buyer  on  shipment  of   the  goods,  the  91   U.   S.   618.   —  1")   Kentucky    Refining  Co. 

seller's  property  in  the  goods  shall  be  deemed  v.   Globe  Refining  Co.,   (1898)    104   Ky.   559. 

to  be  only  for  the  purpose  of  securing   per-  —   i')   National   Bank   v.    Merchants'   Bank, 

forraance  by  the  buyer  of  his  obligations  under  (1875)  91   U.   S.   92. 
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12.  Instead  of  sending  the  bill  of  lading  and  draftdirertly  to  the  buyer,  it  is  more 
usual  to  send  the  documents  to  the  seller's  agent,  with  instructions.  If  the  bill  of 
exchange  is,  as  in  the  last  case,  a  demand  or  sight  bill,  the  buyer  must  pay  the  draft 
before  he  is  entitled  to  the  bill  of  lading;  if  it  be  a  time  bill,  he  is  entitled  to  the  bill 
of  lading  upon  merely  accepting  the  bill  of  exchange,  unless,  of  course,  the  terms  of 
the  contract  are  otherwise i). 

It  should  be  noticed  that  under  the  rules  prevailing  in  the  United  States,  no 
difference  is  made  between  the  bills  of  lading  of  land  carriers  and  of  carriers  by  sea, 
so  far  as  these  questions  are  concerned 2).  The  right  of  stoppage  in  transitu  should  be 
carefully  distinguished  from  the  reservation  of  the  jus  disfonendi.  The  right  of 
stoppage  in  transitu,  (which  is  becoming  infrequent  in  its  exercise  by  reason  of  the 
facilitj'  with  which  in  modern  commercial  practice  the  title  may  be  reserved  by 
means  of  the  bill  of  lading),  is  merely  a  remedy  and  avails  the  seller  only  after  title 
has  passed^). 

D.  Risk  of  Loss.  —  The  risk  of  loss  usuall^y  follows  title*).  Indeed,  one  of  the 
most  familiar  tests  for  the  determination  of  the  question  as  to  whether  the  property 
has  passed  or  not,  is  to  ask  the  question :  on  whom  was  the  risk  of  loss^)?  Neverthe- 
less, it  is  possible  for  the  risk  of  loss  to  be  upon  a  party  notwithstanding  the  title  is 
not  in  him.  An  illustration  of  this  is  in  the  case  of  conditional  sale,  where  the  title 
is  expressly  reserved  to  the  seller  until  the  price  is  fully  paid,  but  the  buyer  is  at  once 
entitled  to  use  the  goods  as  his  own.  The  prevailing  view  in  such  cases  is  that,  not- 
withstanding title  has  not  passed  to  the  buyer,  the  seller  reserves  the  legal  title 
simply  as  security,  and  the  risk  of  loss  is  upon  the  buj'er").  Again,  in  the  case  of  goods 
."^hipped  under  a  bill  of  lading,  even  though  in  form  title  is  reserved  in  the  seller, 
as  when  the  bill  is  taken  to  the  order  of  the  consignee  and  is  sent  to  his  agent  to  hold 
imtil  payment  of  the  price  by  the  buyer,  if  the  property  is  reserved  only  as  security 
for  the  payment  of  the  price,  the  risk  of  loss  has  been  held  to  be  upon  the  seller').  In 
(he  case  where  the  bill  of  lading  is  to  the  buyer's  order,  there  can  be  no  doubt  thr.t 
the  risk  of  loss  is  on  the  buyer.  The  Sales  Act  also  provides  that  where  deliverj'  has 
been  delayed  through  the  fault  of  either  buyer  or  seller,  the  goods  are  at  the  risk  of 
the  party  in  fault  as  regards  any  loss  which  might  not  have  occurred  but  for  s\ich 
fault^).  It  also  provides  that  where  the  custom  is  to  insure  goods  in  transit,  the  seller 
must  notify  the  buyer  of  the  shipment  so  as  to  enable  him  to  insure,  or  the  goods 
will  be  at  the  seller's  risk  during  the  transit^). 

E.  Sale  by  a  Person  not  the  Owner.  —  1.  IN  GENERAL.  —  A  sale,  in  general, 
carries  only  the  interest  which  the  seller  has,  and,  when  an  unauthorized  sale  is  made 
by  a  third  person  not  the  owner,  the  owner  may  retake  the  goods  from  subsequent 
purchasers  however  remote  from  the  wrongdoer,  and  witliout  regard  to  their  good 
faith  in  purchasing^*').  If  negotiable  instruments  and  money  are  considered  as  sub- 
jects of  sale,  an  exception  will  have  to  be  made  to  the  above  statement  in  favor  of 
such  classes  of  property  ^i).  So,  too,  bills  of  lading,  warehouse  receipts,  and  certificates 
of  stock,  considered  as  property,  partake  of  the  character  of  negotiable  instruments 
in  some  degree^^).  But  with  these  possible  exceptions,  the  rule  is  universal  that  the 
buyer  gets  only  the  title  which  his  seller  had. 

This  rule,  however,  is  subject  to  qualification  by  tlie  operation  of  the  so-called 
doctrine  of  estoppel,  whereby  a  person  who,  by  his  conduct,  has  induced  another  to 

')  Where  the  bill  of  exchange  is  a  sight  ftl   U.   S.   92.  —  ')  See   section   on   Stoppage 

bill,  it  is  by  the  common  law,  and  in  most  states  in  Transitu.  —  *)  Sales  Act,  sec.  22.  —  ^)  This, 

where  the  Uniform  Negotiable  Instruments  Law  of  course,  is  merely  an  empirical  test  and  by 

isnot  in  force,  not  payable  until  three  days  after  no  means  conclusive,  but,  in  a  doubtful  case, 

sight  (days  of  grace).    Even  where  the  days  of  is   of    importance.   —    ^)    Chicago    Equipment 

grace   are   allowed,   however,    it   would   seem  Co.  v.  Merchants  Bank,  (1890)  136  U.  S.  268. 

that    the    agent    should    require    payment    of  —  ')  Williston    on   Sales,   sec.   305;    Farmer's 

the  draft,  and  not  merely  acceptance,  before  and    Mechanics'    Bank    v.    Logan,    (1878)    74 

surrendering    the    bill    of    lading.     Walters  v.  N.    Y.    568.    —  ')    Sales    Act,    sec.     22b.    — 

Western  etc.    R.  R.  Co.,  (1893)  56  Fed.  369,  »)  Sales  Act,  sec.  46,  subsec.  3.    On  the  general 

(1894)   63  Fed.  391.   —  2)  Williston  on   Sales,  subject  of  the  risk  of  loss,  see  article  in  9  Har- 

sec.   283.     It   should    be  noted    that    the  fact  vard  Law  Review,   p.   106,  by  Professor  Wil- 

that  goods   are  shipped  on  the   buyer's  ship  liston. — 1")  Soltau  v.  Gerdau,  (1890)  119  N.  Y. 

does  not  overcome  the  presumption   in  favor  380. — l')  IMechera  on  Sales,  sec.  124.  —  i^j  gge 

of    the     reservation    of    the    jus    disponendi  Sales  Act,  sees.  27 — 40;  California,  Civil  Code, 

when   the  receipts  are  in   the  seller's  name.  sec.  2117. 
National    Bank    v.    Merchants    Bank,    (1875) 
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change  his  position,  is  precluded  from  asserting  rights  against  such  personi).  WhUe, 
therefore,  the  title  may  not  have  passed  by  reason  of  an  unauthorized  sale  by  a  third 
person,  the  owner  may,  by  his  conduct,  have  prevented  himself  from  setting  up  his 
rights.  The  precise  limits  of  the  doctrines  of  estoppel  have,  perhaps,  not  been  fixed, 
as  the  doctrine  itself  in  the  present  form  is  not  an  ancient  one  in  the  law,  and  is  an 
importation  into  the  strict  rules  of  the  common  law  of  principles  of  natural  justice. 
It  has  been  decided  that  merely  entrusting  the  possession  of  goods  to  a  third  person 
is  not  such  conduct  on  the  part  of  the  owner  as  will  forbid  his  recovering  the  goods, 
if  the  third  person  wrongfully  sells  them 2).  On  the  other  hand,  where  the  owner  of 
goods  entrusts  the  possession  of  the  goods,  together  with  the  indicia  of  title,  as  the 
indorsed  warehouse  receipts  or  bills  of  lading,  to  a  third  person  for  any  purpose,  and 
the  third  person,  in  violation  of  his  duty,  sells  the  goods  to  a  bona  fide  purchaser, 
the  owner  is  estopped  from  asserting  his  demand  against  such  third  person^).  The 
reason  of  the  distinction  is  found  in  the  fact  that  the  owner,  who  merely  lends  his 
goods  to  a  third  person  is  not  guilty  of  any  degree  of  fault  or  negligence  —  he  does 
no  act  wliich  enables  the  lender  to  commit  a  fraud  on  third  persons  —  whUe  the 
owner  who  puts  into  the  hands  of  a  third  person  the  negotiable  or  quasi  negotiable 
evidences  of  title  should  suffer  for  that  person's  fraud  rather  than  innocent  persons 
who  have  no  means  of  learning  the  hmits  of  his  powers  or  rights.  Between  these  two 
extremes,  however,  there  may  arise  an  infinite  number  of  situations  in  which  the 
decision  of  the  question  wUl  turn  upon  the  application  of  this  broad  principle  of  justice. 
One  of  the  most  usual  cases  is  where  goods  are  entrusted  to  an  agent  of  the  seller 
with  power  to  sell  them  upon  certain  terms,  as  for  cash  only,  and  the  agent  sells  the 
goods  in  disobedience  of  his  instructions,  for  example,  on  credit*).  The  principal  is 
universally  held  bound,  where  the  purchaser  bought  without  notice  of  the  Umitations 
or  in  the  usual  course  of  trade.  But  a  sale  by  a  factor  or  agent  entrusted  with  posses- 
sion of  the  goods  for  purposes  of  sale,  in  settlement  of  his  own  debts  is,  by  the  common 
law,  void,  as  is  his  pledge  of  the  goods^).  The  principal  in  such  cases  is  not  by  the 
common  law  estopped  from  claiming  the  goods  from  the  purchaser  or  pledgee. 

This  harsh  doctrine  still  prevails  in  most  of  the  States,  although  in  a  few  of  them 
the  rigor  of  the  rule  has  been  modified  by  Factors  Acts  in  favor  of  bona  fide  purcha- 
sers 8). 

2.  CONDITIOXAL  PURCHASERS.  —  The  words  "conditional  sales"  have 
been  fixed  in  commercial  and  legal  phraseology  as  indicating  sales  where  the  seller 
parts  with  the  possession  and  enjoyment  of  goods  to  the  buyer,  under  a  condition 
reserving  title  to  himself  until  final  payment  of  the  purchase  price,  which  most 
often  is  payable  in  instalments'^).  Both  the  seller  and  the  buj'er  under  such  contracts 
have  rights  which  are  capable  of  assignment*).  In  fact,  while  in  form  the  seller  is 
the  owner,  he  holds  the  title  merely  as  security  for  the  performance  of  the  obUgations 


1)    Ewart    on    Estoppel,    pp.    10 — II.    —  c.  45,  sec.  43;   Ohio,  Gen.   Code,   (1910)   sees. 

2)  Ewart   on   Estoppel,   p.  297.  —   =>)  McXeU  3211— 3220:  Pennsylvania.Brightly'sPurdon's 

V.  Tenth  National  Bank,  (1874)  46  N.  Y.  330.  Digest,    (1894)    p.    867;    Rhode   Island,    Gen. 

—  *)   Story   on   Agency,   sec.    226.     However,  Laws,  (1909)  c.  158;  and  Wisconsin,  Sanborn 

if  it  be  the  custom  not  to  sell  on  credit  and  and  Berryman,  Annot.  Stats.,  (1898)  sees.  3345, 

the   custom   is   known,   or   may   be   presumed  3340.    These  statutes  are  discussed   in  VVilli- 

to   be   known,   to   the   buyer,   the   owner   will  ston  on  Sales,  sees.  320 — 324,  and  are  reprinted 

not    be    bound.     Thus,    generally   speaking,   a  infra  in  the  article  on  jPoctors.  — ')  The  use  of 

broker  cannot  sell  stock  upon  credit  so  as  to  the  words  is  criticized  by  Professor  Mechem 

bind  his  principal.    White  v.  Fuller,  (1875)  67  (1  Mechem  on  Sales,  pp.  560 — 503)  upon  the 

Barb.  267.  —  ^)  Wright  v.  Solomon,  (1861)  19  ground    that    the    word    sale    applies   only    to 

Cal.  64.    But  where  the  factor  is  also  dealmg  executed  contracts,  but  is  defended  by  Pro- 

in  goods  of  the  kind  entrusted  to  him  by  the  fessor  Williston  (WUliston  on  Sales,  sec.  330). 

principal,   such   sale   of    the  goods  to  a  third  —  sj  ^  pointed  out  in  a  previous  note,  under 

person  will  be  protected.    Even  in  such  case.  Sale  Distinguished  from  Similar    Trarisactions, 

however,    a   pledge    by    the    factor    is   void.  the  courts  look  to  the  intent,  not  the  form 

Wright     v.    Solomon ,    supra.    —   ^)    Only    a  of  the  transaction,   and  instruments  designa- 

few  American  States,  but  among  them  some  ted   as   absolute   bills   of   sale,   leases,   chattel 

of   those   of   the    greatest  commercial  import-  mortgages,   consignments   and  agencies,  have 

ance ,    have   passed   Factors   Acts.     Those    in  been    held    to    constitute    conditional    sales. 

which  such  acts  are  in  force  are:   Maine,  Rev.  See  Harkness  v.  Russell,  (1886)  118  U.  S.  663; 

St.  1903,   c.  33;  Maryland,  Public  Gen.  Laws,  Van    Allen   v.    Francis,    (1899)    123   Cal.    474; 

(1904)    Art.    2;     Massachusetts,    Rev.     Laws,  Bryant   v.   Swofford   Brothers,   (1908)   214  U. 

(1902),  c.  08;  New  York,  Cons.  Laws,  (1909),  S.  279. 
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due  him'),  and  the  buyer  is  in  effect  the  potential  owner  of  the  thing  sold 2).  So 
long  as  the  buyer  pays  the  instalments  of  the  purchase  price,  he  has  the  right, 
(if  the  contract  does  not  otherwise  expressly  p^-ovidc),  to  transfer  his  interest  in  the 
chattel  to  third  persons^).  If  he  makes  default,  however,  his  right  of  possession 
ceases*). 

This  question  has  often  arisen :  What  rights  docs  a  bona  fide  purchaser  from 
such  defaulting  conditional  buyer  obtain  as  against  the  seller  ?  The  answer,  in  the 
absence  of  statute,  is  plainly.  None.  Under  the  principles  stated  in  the  last  section, 
the  seller  has  not  estopped  himself  from  setting  up  his  title  by  entrusting  possession 
to  the  buycr^).  Sometimes,  however,  additional  circumstances  creating  an  estoppel 
may  exist.  As,  where  the  conditional  seller  authorizes  the  conditional  buyer  to  place 
the  goods  in  the  latter's  store  along  with  goods  which  the  buyer  is  himself  in  the 
habit  of  .selling 8). 

The  frequency  of  such  transactions,  and  the  liability  to  injury  of  innocent  third 
persons,  has  led  the  legislatures  of  many  States  to  adopt  statutes  requiring  that  such 
contracts  of  conditional  sale  should  be  recorded  in  a  public  office.  The  penalty  usually 
fixed  by  such  statutes  is  that  the  conditional  seller  who  neglects  to  record  his  con- 
tract is  precluded  from  claiming  the  goods  as  against  a  bona  fide  purchaser  from  the 
buyer,  or,  under  many  statutes,  as  against  the  creditors  of  the  buyer''). 


')  Accordingly,  where  a  promissory  note 
or  bill  of  exchange  or  other  evidence  of  in- 
debtedness is  taken  by  the  seller,  his  assign- 
ment of  such  evidence  of  indebtedness  will 
carry  the  right  to  the  seller's  interest  in  the 
goods  as  security.  W.  W.  Kimball  Co.  v. 
Mellon,  (1891)  80  Wis.  133.  —2)  9  Harvard 
Law  Review,  100.  —  ^)  Mechem  on  Sales,  sec. 
588.  The  attempt  of  the  buyer  to  convey 
a  greater  intere.^t  than  he  has  is  regarded  as 
a  conversion  of  the  goods,  and  the  seller  may 
at  once  recover  the  entire  value  of  the  goods 
against  the  buyer,  notwithstanding  the  period 
of  credit  under  the  contract  has  not  e.xpired. 
Or,  he  may  recover  the  goods  or  their  value 
from  the  person  who  purchased  from  the 
buyer.  It  would  seem,  in  such  a  case,  how- 
ever, that  a  demand  should  be  made  upon 
such  sub-purchaser,  that  he  may  have  the 
opportunity  to  pay  the  seller  the  balance 
due  under  the  contract  and  acquire  the  title 
to  the  goods,  where  he  has  acted  on  the  be- 
lief that  the  conditional  buyer  was  the  owner 
of  the  goods.  See  Carter  v.  Kingman,  (1870) 
103  Mass.,  517.  The  more  recent  cases  regard 
the  interest  of  the  conditional  buyer  as  in 
the  nature  of  a  qualified  property  in  the  goods, 
and  no  reason  is  perceived  wliy  the  sub- 
purchaser should  not  take  at  least  all  of  the 
rights  of  the  conditional  buyer.  The  question, 
however,  is  by  no  means  settled,  and  authority 
may  readily  be  found  to  the  effect  that  the 
conditional  seller  may  recover  the  goods  from 
the  bona  fide  purchaser  in  such  cases  without 
demand.  Bailey  v.  Colby,  (1850)  34  N.  H. 
29.   —  •*)    1  Mechem  on  Sales,  sees.   606,   628. 

—  ')  See  authorities  collected  in  Williston 
on  Sales,  sec.  324.  In  a  few  jurisdictions  (in- 
cluding the  important  states  of  Pennsylvania 
and  Illinois),  the  bona  fide  purchaser  is  pre- 
ferred to  the  owner.  In  Louisiana,  no  con- 
ditional sale  can  be  made.  Williston  on  Sales, 
sec.  325  (citing  Barber  Asphalt  Paving  Co. 
V.  St.  LouU  Cypress  Co.,  [1908]  46  So.,   193). 

—  «)  Romeo  v.  Martucci,  (1900)  72  Conn.  504. 

—  '')  The  following  are  the  States  and  terri- 
tories which  have  adopted  statutes  requiring 


conditional  sales  to  be  recorded,  (which,  of 
course,  implies  that  the  contract  must  be  in 
writing):  Alabama,  Code,  (1907)  sees.  3393, 
3394;  Arizona,  Rev. St. (1901)  sees.  2700,  2702; 
Connecticut  Gen.  St.,  (1902)  sees.  4864 — 4867; 
District  of  Columbia,  Code,  (1906)  sec.  547; 
Florida,  Gen.  Stat.,  (1906)  sees.  2496.  2497; 
Georgia,  Code,  (1895)  sees.  2776,  2777:  Illi- 
nois, Laws,  (1893)  p.  166,  sees.  1  and  2;  Iowa, 
Code,  (1897)  sees.  290.5,  2906;  Kansas,  Gen. 
Stats.,  (1897)  c.  120,  sees.  1,  4,  5,  13;  Maine, 
Rev.  St.,  (1903)  c.  113,  sec.  5;  Minnesota, 
Rev.  Laws,  (1905)  sees.  3476—3478;  Missouri, 
Rev.  St.,  (1906)  sees.  3412—3413;  Montana, 
Laws  of,  (1899)  p.  124;  Nebraska,  Cobbey's 
Comp.  St.,  (1889),  sees.  3200—3203;  New 
Hampshire,  Pub.  St.,  (1901)  c.  140,  sees.  23— 
26;  New  Jersey,  Laws  of  1898,  c.  232,  sees. 
71—73;  New  York,  Cons.  Laws,  (1909)  c.  45, 
sees.  60 — 67;  North  Carolina,  Revision  of 
1905,  sec.  983;  North  Dakota,  Rev.  Code, 
(1895),  sees.  4732,  4733,  4737;  Ohio,  Gen. 
Code.  (1910)  sec.  4155;  Oklahoma,  Com- 
piled Laws,  (1909)  sec.  7911;  South  Carolina, 
Code,  (1902)  sec.  2456  (the  statute  covers 
chattel  mortgages,  but  the  courts  have  held 
the  conditional  sale  to  be  a  chattel  mortgage 
within  its  meaning.  Herring  v.  Cannon,  (1883) 
21  S.  C.  212);  Texas,  Sayles  Civil  St.,  (1897) 
arts.  3327,  3328;  Vermont,  Statutes,  (1894) 
sec.  2290;  Virginia,  Acts.  1893—4,  c.  362; 
Weishington,  Remington  &  Bellinger's  Code, 
(1910)  sees.  3670—3672,  8741,  8742;  West 
Virginia  Code,  (1906)  sec.  3101;  Wisconsin, 
Sanborn  and  Berryman  Annotated  St.,  (1898), 
sees.  2317,  2319b;  Wyoming,  Rev.  St.,  (1889) 
sec.  2837.  In  Massachusetts,  the  Statute 
applies  only  to  household  furniture.  Rev. 
Laws,  1902,  c.  198,  sees.  11 — 13.  In  Tennessee, 
no  recordation  is  necessary,  but  the  contract 
must  be  in  writing.  Acts  1899,  c.  15.  In 
a  few  states  such  statutes  have  been  passed 
dealing  with  sales  of  railroad  equipment. 
All  of  the  statutes  referred  in  this  section 
are  unaffected  by  the  Sales  Act,  see  sec.  23, 
subsec.  2a.  The  principal  ones  are  reprinted 
infra. 
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If  the  chattel  sold  under  the  contract  of  conditional  sale  be  affixed  to  the  land 
of  the  conditional  purchaser,  the  questions  arising  in  respect  to  the  rights  of  the 
parties  and  of  third  persons  are  to  be  solved  by  the  law  of  Fixtures,  —  a  branch  of 
the  law  of  real  property,  —  and  not  by  the  law  respecting  sales  of  personalty i). 

3.  RIGHTS  OF  SECOXD  PURCHASERS  AND  OF  CREDITORS  OF  THE 
SELLER  IN  POSSESSION.  —  As  has  been  said  before,  dehvery  is  not  essential  to 
the  transfer  of  title  between  the  parties^).  But  where  the  seller  is  permitted  by  the 
buyer  to  remain  in  possession,  evidently  a  situation  arises  somewhat  different  from 
the  ordinary  case  where  one  entrusts  his  property  to  another.  For  while  ordinarily 
where  one  lends  his  chattels  to  another,  without  clothing  the  latter  with  the  indicia 
of  ownership,  he  does  no  act  which,  in  the  ordinary  course  of  business,  has  a  tendency 
to  mislead  third  persons^),  yet  where  the  buyer  suffers  the  seller  to  remain  in  posses- 
sion of  goods  which  he  has  bought  from  the  latter,  third  persons  are  justified  in 
beUeving  that  the  ownership  of  the  goods  is  unchanged,  and  the  Sales  Act  in  section 
25  states  a  principle  generally  recognized  in  protecting  the  bona  fide  purchaser  under 
a  seller  who  remains  in  possession*). 

The  position  of  a  creditor  is  not  precisely  the  same  as  that  of  a  second  purchaser 
for  value.  In  the  latter  case  the  seller  is  enabled  by  the  conduct  of  the  buyer  to 
commit  an  active  misrepresentation,  while  in  the  case  of  the  creditor,  the  seller 
usually  does  not  make  any  affirmative  statement  concerning  the  ownership  of  the 
goods  when  he  contracts  the  credit.  It  cannot  therefore,  be  said  that  the  creditor  parted 
with  value  relying  upon  the  seller's  ownership  of  the  property.  However,  the  courts 
have  generally  held  that  such  retention  of  possession  is  either  evidence  of  fraud,  or 
renders  the  transaction  absolutely  void  as  to  creditors.  The  prevailing  rule  is  that 
the  retention  of  possession  is  evidence  of  fraud,  which  may  be  rebutted  by  proof 
that  there  was  no  fraudulent  intent  in  fact.  But  in  many  States,  every  transfer  of 
chattels  not  accompanied  by  an  immediate  delivery,  and  by  an  actual  and  continued 
change  of  possession  is  conclusively  presumed  to  be  void  as  against  creditors  of  the 
seOerand  purchasers  or  incumbrancers  from  him  in  good  faith  and  without  notice^). 

4.  BONA  FIDE  PURCHASERS  FROM  BUYERS  UNDER  VOIDABLE 
SALES.  —  It  sometimes  happens  that  title  has  passed  to  a  buyer  under  circumstan- 
ces which  give  a  party  the  right  to  avoid  the  sale.  Such  circumstances  are  fraud  or 
mistake  in  certain  cases;  and,  of  a  different  kind,  infancy,  insanity  and  drunkenness; 
and  of  a  stiU  different  kind,  the  existence  in  the  contract  of  conditions  which  enable 
the  buyer  to  return  the  goods  after  title  has  passed. 

1)  1  Mechem  on  Sales,  sees.  644 — 647.  —  sec.  2027;  Delaware,  Code,  (1893)  c.  63  sec.  4; 

2)  See  Sections  on  Definition:   Distinction  bet-  District  of  Columbia,  Code,  (1906)  sees.  1636, 

ween  Sale  and  Contract  to  Sell  and  on  Transfer  1640    (see    Maryland  Act,    [1729]  e.  8  sec.  5); 

of  Property.  —  ')  Ewart  on   Estoppel,  p.  297.  Hawaii,   Revised    Statutes,    (1905)   sec.    2668; 

—  ♦)  Stephens  &  Gifford.  (1890)  137  Pa.  St.  Idaho,  Civil  Code,  (1901)  sec.  2467:  lodi- 
219.  Many  cases,  however,  instead  of  placing  ana.  Burns'  Annotated  Statutes,  (1908)  sees, 
the  rule  on  the  ground  of  estoppel,  place  it  6636,  6637;  Iowa,  Code,  (1897)  sees.  2906, 
upon  the  ground  of  a  presumption  of  fraud  2980;  Kansas,  General  Statutes,  (1897)  c.  112, 

—  sometimes  said  to  be  conclusive,  some-  sec.  3;  Kentucky,  Statutes,  (1903)  sec.  1908; 
times  only  prima  facie.  The  subject  is  covered  Louisiana,  Rev.  Civil  Code,  (1909)  arts.  2247 
in  many  states  by  the  statutes  cited  in  the  and  2480;  Maryland,  Code,  (1904)  art.  21, 
next  note.  —  ^)  Prima  facie  evidence  in  the  sees.  41  and  50;  Michigan,  Compiled  Laws, 
following  jurisdictions:  Alabama,  Arkansas,  (1897)  sec.  9520:  Minnesota,  Revised  Laws, 
Arizona,  Delaware,  Florida,  Georgia,  Idaho,  (1905)  sec.  3496;  Missouri,  Annotated  Statutes, 
Indiana,  Kansas,  Louisiana,  Maine,  Massa-  (1906)  sec.  3410;  Montana,  Revised  Statutes, 
chusetts,  Minnesota,  Michigan,  Nebraska,  (1907)  sec.  6128;  Nebraska,  Cobbey's  Anno- 
New  Jersey,  New  York,  North  Carolina,  North  tated  Statutes,  ( 1909)  sec.  6030:  Nevada,  Compi- 
Dakota,  Ohio,  Oregon,  Rhode  Island,  South  led  Statutes,  (1900)  sec.  2701 ;  New  York,  Cons. 
Carolina,  Texas,  Tennessee.  Virginia,  West  Laws,  (1909)  c.  45,  sec.  36;  North  Dakota, 
Virginia,  and  Wisconsin.  Conclusive  evidence  Revised  Statutes,  (1895)  sec.  5053;  Okla- 
of  fraud  in  the  following  jurisdictions;  Cali-  homa.  Compiled  Statutes,  (1909)  sec.  2933; 
fornia,  Colorado,  Connecticut,  Illinois,  Iowa,  Oregon,  Ballinger  and  Cotton's  Annotated 
Kentucky,  Montana,  Missouri,  New  Hamp-  Codes,  (1902),  sec.  788,  subsec.  40;  South  Da- 
shire,  Oklahoma,  Pennsylvania.  South  Da-  kota.  Civil  Code,  (1903)  sec.  2369;  Utah,  Cora- 
kota,  Utah,  Vermont,  and  Washington.  In  piled  Laws,  (1907)  sec.  2473;  Washington,  Re- 
the  following  states  and  territories  the  matter  mington  &  Ballinger's  Annotated  Codes,  (1910) 
is  regulated  by  statutes:  Alaska,  Carter's  sec.  5291;  Wisconsin,  Statutes,  1908,  sec.  2310. 
Annotated  Code,  sec.  1043;  Arizona,  Statutes,  The  decisions  in  each  jurisdiction  are  fully 
(1901)  sec.  2700;  California,  Civil  Code,  (1909)  discussed  by  Professor  Williston  in  chapter  XI 
sec.  3440;  Colorado,  Mill's  Ann.  Statutes,  (1891)  of  his  work  on  Sales. 
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These  cases  differ  from  those  mentioned  in  the  preceding  sections  in  that  the 
title  has  actually  passed,  although  subject  to  avoidance.  If,  before  the  contract  is 
avoided,  the  buyer  sells  the  goods  to  a  third  person,  who  buys  in  good  faith,  the  latter 
obtains  an  indefeasible  title^).  The  rule  thus  stated  from  the  Sales  Act  is  perhaps 
wider  than  that  obtaining  in  many  of  the  States  where  that  Act  docs  not  apply,  so  far 
as  the  right  of  avoidance  for  infancy  or  insanity  is  concerned.  In  many  States,  an 
honest  purchaser  from  the  vendee  of  an  infant  or  lunatic  is  not  protected^). 

It  should  be  mentioned  that  a  rather  close  distinction  exists,  in  cases  of  fraud, 
between  the  situation  where  the  seller  is  fraudulently  induced  to  part  with  title  and 
where  he  is  fraudulently  induced  to  part  with  possession  merely.  It  is  only  in  the 
former  case  that  the  bona  fide  purchaser  from  the  fraudulent  vendee  is  protected*). 

5.  WHAT  CONSTITUTES  A  PURCHASER  FOR  VALUE  AND  IN  GOOD 
FAITH.  —  The  Sales  Act  defines  value  as  any  consideration  sufficient  to  support  a 
simple  contract.*)  Wliether  the  cancellation  by  the  buyer  of  a  pre-existing  indebted- 
ness from  the  seller  to  him,  constitutes  the  buyer  a  purchaser  for  value,  is  a  question 
upon  which  different  jurisdictions  disagree;  the  prevailing  view  in  the  case  of  ordinary 
chattels  is  that  such  cancellation  does  not  constitute  value^).  The  Sales  Act,  however, 
expressly  adopts  the  rule  laid  down  in  the  Negotiable  Instruments  Law,  and  gener- 
ally prevailing  in  regard  to  negotiable  paper,  that  such  pre-existing  indebtedness 
constitutes  a  sufficient  consideration^).  It  was  probably  unnecessary  (tliough  perhaps 
expedient)  to  make  express  provision  to  this  effect,  for  it  was  covered  by  the  general 
provision  that  any  consideration  sufficient  to  support  a  simple  contract  is  value.  It 
may  be  doubted  whether  the  last  definition  is  not  itself  too  broad,  —  whether,  for 
example,  in  States  where  the  Sales  Act  is  not  adopted,  one  could  claim  to  be  a  bona 
fide  purchaser  for  value,  where,  before  actual  payment  of  the  purchase  price,  though 
after  the  contract  was  made,  he  acquired  notice  of  the  owner's  rights^). 

The  other  requirement,  that  of  good  faith,  means  that  the  thing  is  done  honestly, 
even  though  it  may  be  done  negligently 8).  A  distinction  must,  however,  be  drawn 
between  negligence  and  constructive  notice.  For  while  mere  negligence  in  itself 
caimot  affect  a  purchaser's  good  faith,  yet  if  he  has  notice  of  any  fact,  which,  if 
investigated  with  reasonable  diligence,  would  lead  to  knowledge,  he  is  chargeable 
with  the  results  of  his  failure  to  employ  such  diligence®). 

Neither  an  attaching  creditor,  nor  an  assignee  or  trustee  in  bankruptcy,  nor 
an  assignee  for  the  benefit  of  creditors  is  a  purchaser  for  value.  They  have  not 
altered  their  position  in  reliance  on  their  debtor's  apparent  ownership.  Their  rights 
over  goods  in  the  situation  considered  in  the  preceding  sections,  therefore,  depend 
upon  the  presumption  of  fraud  arising  from  the  failure  to  transfer  possession i*'). 

IV.  PERFORMANCE  OF  THE  CONTRACT.  —  A.  Duties  of  the  Seller  and  of  the 
Buyer.  —  The  seller's  duties  are; 


')  Sales  Act,  sec.  24.  —  ^j  Williston  on  fide  purchaser  is  protected  only  to  the  ex- 
Sales,  sees.  Hand  31. —  ')Levy  v.Cooko,  (1891)  tent  of  his  payment.  Combination  Land  Co. 
143  Pa.  St.,  607;  National  Bank  of  Commerce  v.  Jlorgan,  (1892)  95  Cal.  5a.  The  giving  of 
V.  Chicago,  etc.,  Ry.  Co.,  (1890)  44  Minn.  224. —  negotiable  paper  of  a  third  person  is  abso- 
*)  Sales  Act,  sec.  70,  subsec.  1  (last  paragrapli).  lute    payment,    and    hence    constitutes    value 

—  ^)  Peoples  Savings  Bank  V.  Hates,  (1887)  120  under  the  law  generally.  Pomeroy,  sec.  750. 
U.  S.,  656;  Sargent  v.  Sturm,  (I8U3)  23  Cal.  It  is  apparent  that  the  Sales  Act  in  this  sec- 
359;  Barnard  v.  Campbell,  (1874)  58  N.  Y.  73.  tion  makes  very  radical  changes  in  the  general 

—  •)  Sales  Act,  see.  76,  subsec.  1  (last  sen-  law.  The  changes  are  justified  by  the  author 
tence).  —  ')  In  general  where  one  gets  notice  of  the  Act  thus:  "Upon  principle  there  seems 
at  any  time  before  payment  of  the  price  he  no  good  reason  why  a  purchaser  should  be 
is  bound  by  the  notice.  If  he  buys  on  credit,  deprived  of  the  benefit  of  his  bargain,  be- 
therefore,  and  before  the  term  of  credit  cause  his  obligation  to  pay  is  executory, 
expires,  learns  of  the  real  owner's  title,  he  must  The  original  owner  or  claimant  of  the  goods 
refuse  to  pay  the  price.  Ukiah  Bank  v.  Gib-  should  not  have  the  right  to  deprive  the  in- 
son,  (1895)  109  Cal.  197.  Pomeroy,  Equity  nocent  purchaser  of  the  goods,  but  should 
Jurispnidence,  sec.  751.  If  a  negotiable  note  be  obliged  to  get  relief  from  the  enforcement, 
or  bill  of  the  buyer  be  given  for  the  purchase  for  his  advantage,  of  the  obligation  of  the 
price,  the  purchaser  is  considered  a  bona  fide  purchaser  to  pay  the  price."  Williston  on 
purchaser,  at  least  where  the  bill  has  been  Sales,  sec.  620.  —  *)  Sales  Act,  sec.  70,  sub- 
sold  to  a  holder  for  value.  Whether  the  result  sec.  2.  —  ')  Shauer  v.  Alterton,  (1894)  151 
is  the  same  when  the  negotiable  instrument  U.  S.  607,  622.  —  i°)  See  section  on  Rights  of 
has  not  been  transferred,  seems  to  be  doubt-  Second  Purchasers  and  of  Creditors  of  the  Seller 
ful.      Seo    Pomeroy,    sec.    751,    note.      Where  in  Possession. 

only  part  payment  has  been  made,   tlie  bona 
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1.  To  deliver  possession  of  the  goods  to  the  buyer. 

2.  To  comply  with  all  conditions  precedent. 

3.  To  perform  warranties  or  collateral  agreements,  express  or  implied. 
The  buyer's  duties  are: 

1.  To  accept  the  goods. 

2.  To  pay  the  price. 

In  case  of  the  contract  to  sell,  the  seller  must,  in  addition  to  the  duties  mentioned, 
transfer  the  title  to  the  buyer^). 

B.  The  Seller's  Duty  to  Deliver  in  Performance  of  the  Contract.  —  The  duty  of 

the  seller  to  deliver  and  of  the  buyer  to  pay  the  price  are  concurrent  conditions  2). 
Even  though  the  title  to  the  goods  may  have  passed  to  the  buyer,  he  is  not  entitled 
to  their  possession  until  he  pays  the  price,  or  at  least  offers  to  pay  it ;  and,  on  the  other 
hand,  the  seller  is  not  entitled  to  the  price  until  he  is  at  least  ready  and  willing  to 
give  possession  of  the  goods  to  the  buyer ^).  It  is,  perhaps,  unnecessary  to  say  that 
the  duties  of  the  parties  may,  in  this  respect,  as  in  any  other,  be  changed  by  the 
contract  of  the  parties :  and  that  such  contract  may  be  estabhshed  by  usage  as  well 
as  by  an  exjjress  agreement.  For  example,  it  may  be  the  custom  in  a  certain  trade 
or  in  a  certain  community  to  sell  upon  credit.  In  such  case,  manifestly,  the  buyer  is 
entitled  to  possession  before  payment*).  So,  it  may  be  an  express  or  impUed  term  of 
the  contract  that  payment  shall  be  made  before  delivery,  as  in  the  usual  case  of  sales 
of  goods  in  a  store  to  be  sent  to  the  buyer;  indeed,  though  the  contract  is  very 
unusual,  it  may  even  be  that  neither  the  title  nor  the  possession  is  to  pass  until  after 
payment  5). 

The  duty  to  deliver  the  goods  does  not  imply  that  the  seller  must  place  the  goods 
in  the  actual  possession  of  the  buyer,  in  the  absence  of  an  agreement  to  that  effect. 
He  need  not  carry  the  goods  to  the  buyer's  place  of  business  or  residence®).  On  the 
other  hand,  he  must  do  something  more  than  merely  give  the  buyer  the  means  of 
obtaining  possession'').  The  rule  adopted  by  the  Sales  Act  provides  that,  in  the 
absence  of  contract  or  usage,  the  goods  must  be  brought  to  the  seller's  place  of  busi- 
ness, if  he  has  one;  if  not,  to  his  residence*).  His  duty  is  discharged  in  having  the 
goods  there  ready  for  the  buyer  to  take.  When,  however,  specific  goods  are 
sold,  which,  to  the  knowledge  of  the  parties,  are  in  some  other  place,  the  place 
of  sale  is  the  place  of  delivery^).  If  the  goods,  when  sold,  are  in  the  hands  of  a 
third  person,  as  a  warehouseman,  the  seller's  obligation  is  not  discharged  until  such 
third  person  acknowledges  to  the  buyer  that  he  holds  the  goods  for  the  buyer;  but 
mere  notice  to  the  bailee  is  sufficient  delivery  to  the  buj'er  to  protect  his  interest  in 
the  goods  against  the  claims  of  the  seller's  creditors^").  The  transfer  of  a  bill  of  lading 
or  warehouse  receipt,  payable  to  order,  is  a  sufficient  delivery,  without  notice  or 
attornment  11).  Where  the  contract  requires  delivery  on  the  cars,  or  F.  0.  B.,  at  the 
seller's  factory  or  warehouse,  it  is  the  seller's  duty,  not  the  buyer's,  to  supply  the 
carsi2). 


1)  Sales  Act,  sec.  41.  —  2)  SalesAct,sec.42.  the  ranch  and  where  the  foreman  of  the  pro- 
It  should  be  noticed  that  the  word  "deliver"  has  perty  had  his  temporary  residence,  and  the 
several  meanings  in  the  law  of  sales;  sometimes  seOer's  foreman  would  at  least  have  to  in- 
it  is  erroneously  spoken  of  as  the  synonym  of  dicate  that  the  cattle  were  at  the  disposition 
appropriation;  its  meaning  in  connection  with  of  the  buyer.  Dakota  Stock  Co.  v.  Price, 
acceptance  and  receipt  under  the  Statute  of  (1887)  22  Xeb.  96.  A  delivery  to  constitute 
Frauds  is  different  from  its  meaning  in  the  possession  of  title  in  a  gift  is  more  formal, 
present  connection.  See  anle  section  on  Accept-  See  Pollock  and  Wright,  An  Essay  on  Posses- 
ance  and  Receipt.  —  ^)  It  is  not  essential  that  sion  in  the  Common  Law,  Oxford:  Clarendon 
delivery  be  tendered  by  the  seller,  but  notice  Press:  1888  Part  III,  c.  II,  sees.  Hand  l.i.  — 
that  he  is  ready  and  willing  to  deliver  is  essen-  *)  Sales  Act,  sec.  43,  subsec.  1.  —  ')  2  Mechera 
tial  to  put  the  buyer  in  default.  So,  it  is  on  Sales,  sec.  1124;  Williston  on  Sales,  sec. 
not  essential  that  the  buyer  actually  ten-  450.  If  the  goods  are  on  the  seller's  land 
der  the  price,  but  he  should  offer  to  pay  it  an  implied  license  is  granted  the  buyer  to 
before  he  can  consider  the  seller  in  default.  remove  the  goods.  McLeod  v.  Jones,  105 
Hapgood  V.  Shaw.  (1870)  105  Mass.  276.  —  Mass.  403.—  i")  Sales  Act,  sec.  43,  subsec.  3; 
*)  2  Mechem  on  Sales,  sec.  1119.  —  ^)  White  WUliston  on  Sales,  sec.  434.  —  !>)  Michigan 
V.  Solomon,  (1895)  164  Mass.  516.  —  »)  Mit-  Central  R.  R.  Co.  v.  Phillips,  (1871)  60  IlL 
chell  v.  Le  Clair,  (1895)  165  Mass.  308;  2  Me-  190.  —  ^^)  Hurst  v.  Altamont  Manufacturing 
chem  on  Sales,  sees.  1185—1187.  —  ')  Thus,  Co.,  (1906)  6  L.  R.  A.  (N.  S.),  928,  and  not©, 
in  the  case  of  the  sale  of  a  herd  running  on  See  also  Sales  Act,  sec.  43,  subsec.  5. 
a  large  ranch,   the  place  of  delivery  was  at 
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The  time  within  which  deHvery  is  to  be  made,  when  not  fixed  by  the  contract, 
is  a  reasonable  time').  If  a  time  bo  fixed,  it  is  essential  that  the  delivery  be  made 
at  that  time,  notwithstanding  it  does  not  appear  that  the  buyer  was  damaged  by 
failure  to  deliver  at  the  time  fixed^).  The  delivery  must  be  made  at  a  reasonable 
hour^). 

The  buyer  is  entitled  to  the  quantity  of  goods  which  he  bought.  He  may  refuse 
to  accept  a  less  or  a  greater  quantity,  if  delivered  to  him  by  the  buyer,  and  may 
even  refuse  to  select  the  quantity  ordered  out  of  a  greater  quantity  sent  to  him*). 
If  the  contract  provides  for  the  sale  of  a  specified  quantity,  "more  or  less,"  the  words 
are  construed  as  applying  only  to  "accidental  variations  arising  from  slight  and 
unimportant  excesses  or  deficiencies  in  number,  measure  or  weight"^),  and  the 
buyer  may  refuse  to  accept  goods  not  amounting  to  the  specified  quantity.  Some- 
times, however,  a  certain  quantity  is  given  as  matter  of  description  only  in  connec- 
tion with  other  means  of  identification,  which  are  more  certain,  in  which  case  the 
statement  of  quantity  is  unimportant.  Thus,  an  aj^reement  to  sell  a  cargo  of  iron 
to  be  delivered  by  a  certain  dhip,  "about  300  to  350  tons,"  was  held  to  be  satisfied 
by  a  delivery  of  the  full  cargo,  though  it  amounted  to  227  tons  onlyS).  If  the  seller 
delivers  less  or  more  than  the  quantity  called  for  by  the  contract,  the  buyer  may 
waive  the  fault  in  delivery,  in  which  event  he  will  be  liable  in  an  action  on  contract 
for  the  price  of  the  goods  retained  by  him,  as  fixed  by  the  contract').  If  the  seller 
delivers  a  larger  quantity  of  goods  than  specified  in  the  contract,  the  buyer  may 
elect  to  keep  the  portion  included  in  the  contract  and  reject  the  rest,  or  may  reject  the 
entire  delivery*). 

Where  the  contract  calls  for  delivery  of  the  goods  in  instalments,  the  United 
States  Supreme  Court  has  held  that  a  failure  to  deliver  one  instalment  excu.sed  the 
buyer  from  taking  the  rest,  and  entitled  him  to  rescind  the  contract,  if  the  breach 
is  material').  If  the  breach  is  not  material,  however,  the  buyer  cannot  rescind  the 
contract,  but  must  seek  compensation  for  damages'**).  Whether  the  breach  is  or  is 
not  material,  depends  in  each  case  on  the  words  of  the  contract,  and  the  circum- 
stances of  the  case'i). 

Where,  under  the  terms  of  the  contract,  goods  are  to  be  sent  to  the  buyer  a 
delivery  to  a  carrier  satisfies  the  requirement'^).  If  no  carrier  be  named,  the  seller 
acts  as  the  buyer's  agent  in  selecting  the  carrier'^).  He  must  deliver  the  goods  to  the 
carrier  in  such  form  that  they  will  not  be  liable  to  injury  in  carriage'*),  and  must  give 
such  notice  to  the  buyer  as  may  enable  the  latter  to  insure  the  goods,  if  it  is  the 
custom  to  insure  them'^).  He  must  also  procure  a  proper  contract  with  the  carrier, 
having  reference  to  the  character  of  the  goods'^). 


')  A  question  of  fact,  usually,  for  the  jury,  —  ')  Pembroke  Iron  Co.  v.  Parsons  (1856)> 
but  where  the  time  is  plainly  unreasonable  the  5  Gray,  (Mass.)  .589.  —  ')  Sales  Act,  sec.  44. 
Court  will  so  determine  without  submitting  —  *)  Sale.s  Act.  sec.  44,  subsec.  2,  Cleveland 
the  matter  to  the  jury.  Wright  v.  Bank  of  Rolling  Mills  v.  Rhodes.  (1887)  121  U.  S.  2r>!i. 
Metropolis,  (1888)  110  N.  Y.  237.  Upon  the  —  *)  Norrington  v.  Wright  supra,  a  leading 
meaning  of  svich  words  as  "forthwith,"  "imme-  case.  Default  in  the  payment  of  an  instal- 
diately,"  "as  soon  as  possible,"  see  Williston  ment  of  the  purchase  price  will  have  the  same 
on  Sales,  sec.  452.  —  ^)  The  rule  which  has  effect.  McGrath  v.  Gegner,  (1893)  77  Md.. 
been  said  to  apply  to  "mercantile"  contracts,  331.  —  i")  Herzog  v.  Purdy,  (1897)  119 
(Filley  v.  Pope,  [1885]  115  U.  S.  213),  that  Cal.  99.  —  ")  Sales  Act,  sec.  45,  subsec.  2; 
time  is  of  the  essence  of  the  contract,  is  not  Williston,  Sales,  see.  4f)7.  pp.  823  —  4.  — 
applicable  to  all  contracts,  as,  for  example,  ^'^)  Sales  Act,  sec.  46.  subsec.  1  —  i')  2  Me- 
contracts  for  the  sale  of  land,  where  a  mere  chem.  Sales,  sec.  1182.  — '*  )  Diebold  Safe  Co. 
failure  to  perform  at  the  day  does  not  dls-  v.  Holt,  (1896)  4  Okla.,  479.  —  i^)  1  Mechem 
charge  the  obligation  of  the  other  party.  on  Sales,  sec.  749;  Sales  Act,  sec.  46  subsec.  3. 
Pomeroy  on  Specific  Performance  of  Con-  —  i")  In  general  the  remedy  against  the  car- 
tracts,  sees.  370  et  seq.  —  ^]  Sales  Act,  sec.  43,  rier  for  failure  to  perform  his  common  law 
subsec.  4.  This  is  necessarily  a  question  of  liability  must  be  preserved,  but  if  the  articles 
fact.  Some  goods  would  have  to  be  delivered  are  of  a  perishable  nature  such  that  the  car- 
during  daylight  to  permit  of  proper  inspection.  rier  is  not  bound  to  accept  them  without  a 
Croninger  v.  Crocker,  (1875)  62  N.  Y.  151.  —  contract  limiting  his  liability,  the  shipper  is 
')  Norrington  v.  Wright,  (1885)  115  U.  S.  188:  justified  in  shipping  the  goods  under  such  a 
Clark  V.  Baker,  (1846)  11  Mete.  186.  —  contract.  Stafford  v.  Walker,  (1873)  67  111. 
^)  Brawley  v.  U.  S.  (1877)  96  U.  S.,  168,  171.  83.  (Shipment  of  fruit.)  See  Sales  Act,  sec. 
In  Moore  v.  U.  S.,  (1905)  196  U.  S.  157,  4634  46,  subsec.  2. 
tons  were  held  not  to  be  "about"  5000  tons. 
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It  should  be  observed  that  where  an  order  bill  of  lading  is  taken,  the  delivery 
is  not  made  until  the  bill  of  lading  is  handed  to  the  buyeri). 

C.  Seller's  Duty  to  Perform  Conditions  and  Warranties.  —  The  Sales  Act  very 
much  simplifies  the  obscure  distinctions  between  conditions  and  warranties  by 
confining  the  meaning  of  the  word  "condition"  to  its  original  signification  as  a  pro- 
vision, on  the  fulfilment  of  which  depends  the  taking  effect  or  continuance  in  effect 
of  the  contract,  or  some  clause  or  term  of  it,  and  excluding  from  it  the  sense  of  pro- 
mise; and  by  limiting  warranty  to  the  meaning  of  "a  material  promise"  2). 

Examples  of  sales  in  which  the  title  is  to  pass  upon  the  happening  of  a  condition 
have  already  been  given,  e.  g.,  conditional  sales  in  which  the  title  is  to  pass  upon 
payment  of  the  price,  sales  where  the  jus  disponendi  is  reserved^).  Another  example 
of  the  same  sort  is  the  so  called  "cash  sale."  Examples  of  sales  where  the  title  passes, 
subject  to  a  condition  subsequent,  are  sales  with  a  power  of  resale,  or  the  common 
case  of  the  transaction  known  as  "sale  or  return"'*).  An  example  in  which  the  liabLhty 
of  neither  party  arises  until  tlie  happening  of  an  event  is  afforded  in  the  case  of 
"sales  to  arrive"  by  a  certain  ship^).  In  such  case  there  may  be  a  double  condition 
precedent,  viz.,  that  the  ship  shall  arrive  and  that  the  goods  shall  be  on  board.  If 
the  ship  arrives  without  the  goods  where  such  double  condition  exists,  the  buyer  is 
not  liable,  and  if  the  goods  arrive,  but  by  another  ship,  it  is  a  question  of  fact  whether 
the  arrival  by  that  particular  ship  is  or  is  not  acondition^).  Generally,  such  expres- 
sions do  not  create  a  warranty,  and  the  seller  is  not  liable  if  the  goods  do  not  arrive 
at  all,  though  he  may  be  liable  for  the  arrival  of  goods  not  answering  the  description 
of  those  sold'). 

A  condition  frequently  found  in  contracts  of  sale  is  a  condition  to  the  effect 
that  the  manufacturer  will  give  notice  when  the  goods  are  ready.  The  buyer's  liability 
to  pay  is  conditional  upon  receiving  this  notice^).  So,  where  the  time  or  place  of 
delivery  or  the  method  of  shipment  of  goods  is  left  to  the  other  party  to  designate, 
his  notice  to  the  person  bound  to  deliver  is  a  condition  precedent  to  the  liability  of 
the  latter  for  non-delivery^). 

By  the  express  terms  of  the  contract  or  by  the  interpretation  of  the  acts  of  the 
parties,  delivery  of  the  goods  may  be  a  condition  precedent  to  the  passing  of  title, 
or  payment  of  the  price  may  be  made  such  a  condition i").  In  fact,  any  stipulation 
may  be  a  condition,  if  the  parties  so  intend  it. 

Where  a  condition  is  wholly  for  the  benefit  of  one  only  of  the  parties,  he  may 
waive  its  performance^).  In  cases  for  example,  like  that  of  Eilley  v.  Pope,  cited 
in  the  note,  the  condition  in  regard  to  shipment  might  have  been  waived.  Often  very 
slight  evidence  will  be  sufficient  to  excuse  strict  performance.  Mere  failure  to  act 
may  have  that  effect^^). 

•)  Williston  on  Sales,  sec.  469.  —  -)  Wil-  indicate  that  the  seller  warrants  that  the  goods 
liston  on  Sales,  sees.  179 — 183.  Sales  Act,  sec.  are  on  the  ship.  For  example,  in  Abe  Stein  Co.  v. 
11,  which  gives  the  other  party  the  election,  Robertson,  (1901)  167  N.  Y.  101,  thesellerssold 
as  against  the  party  committing  the  breach  goat  skins  of  a  certain  quality  "expected  to 
to  consider  the  obligation  broken  either  as  a  arrive"  by  a  certain  ship,  "no  arrival,  no  sale." 
condition  or  as  a  warranty.  This  view,  while  Goat  skins  did  arrive  by  that  ship,  but  were  not 
novel  in  its  statement,  is  confirmed  by  com-  of  the  quality  specified.  The  seller  was  held 
mercial  practice,  and  is  practically  recognized  liable.  The  words  "no  arrival,  no  sale"  usually 
by  many  courts.  —  ^)  See  ante,  section  on  refer  to  the  goods  and  not  to  the  ship,  it 
Conditional  Sales  and  on  Reservation  of  the  was  said  in  Harrison  v.  Fortlage,  (1896)  161 
Jus  Disponendi  and  post ,  section  on  "Cash  U.  S.  57,  64.  In  the  latter  case,  where  goods 
Sales."  —  *)  See  ante,  section  on  "Sale  or  were  to  be  "shipped"  from  a  certain  place 
Return."  —  ')  Benjamin  on  Sales,  sec.  588;  "no  arrival,  no  sale,"  the  condition  was 
1  Mechem  on  Sales,  sees.  652 — 655:  Williston  satisfied  by  shipment  from  that  place  al- 
on  Sales,  sec.  188.  —  ")  In  Filley  v.  Pope,  (188."^)  though  the  goods  were  later  transhipped  at 
115  U.  S.  213,  the  contract  was  for  the  sale  another  point  to  another  ship.  —  ')  Hunter 
of  iron,  "shipment  from  Glasgow  as  soon  as  v.  Wetsoll,  (1881)  84  N.  Y.  549.  —  *)  Ding- 
possible."  The  agent  of  the  seller  being  un-  ley  v.  Oler,  (1880)  117  U.S.  490.  —  i")  2  Me- 
able  to  procure  a  ship  sailing  from  Glsisgow  chem  on  Sales,  sec.  1206.  —  i^)  .\  condition 
procured  one  sailing  from  Leith,  which  deliver-  is  usually  for  the  benefit  of  the  party  entitled 
ed  the  iron  sooner  than  the  iron  could  have  to  performance,  the  party  from  whom  per- 
been  brought  from  Glasgow.  The  Court  held  formance  is  duo  cannot  insist  that  the  non- 
the  requirement  a  condition  precedent,  and  that  performance  by  him,  has  discharged  the 
the  buyer  was  not  obliged  to  accept  the  iron.  contract.  Westbrook  v.  Reewes,  (1907)  133 
—  ')  The  language  used  or  the  circumstance  a.  655.  —  i^)  Bank  v.  Partee,  (1878)  99  U. 
surrounding    the    transaction    may,    however,  S.  325. 
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Prevention  of  performance  by  the  promisee  also  excuses  non-performance  of 
conditionsi). 

1.  "CASH  SALES."  —  The  expression,  "cash  sales,"  means  that  the  payment 
of  the  price  is  a  condition  precedent  to  the  transfer  of  title^).  The  distinction  between 
the  cash  sale  and  the  conditional  sale  is  that  in  the  former  the  possession  is  not  given 
to  the  buyer,  while  in  the  latter  transaction,  the  possession  and  use  of  the  chattels 
are  transferred  to  tlie  buycr^).  In  every  sale  where  no  time  is  expressed  for  payment, 
or  where  by  the  known  usage  of  the  trade  or  community,  credit  is  given,  the  seller 
may  always  demand  payment  as  a  condition  of  delivery  of  the  goods*).  But  the  fact 
that  payment  of  the  price  is  to  be  concurrent  with  delivery  of  the  goods  does  not,  as  a 
general  rule,  even  raise  a  presumption  that  title  is  not  to  pass  until  payment^).  The 
presumption,  on  the  contrary,  is  that  the  title  passes  as  soon  as  the  goods  are  appro- 
priated to  the  contract,  and,  as  a  general  rule,  express  words  are  necessary  to  indicate 
that  a  "cash  sale"  in  the  strict  sense  was  meant. 

To  this  general  rule  an  exception  should,  however,  be  made  in  the  case  of  sales 
by  shopkeepers  over  the  counter^).  The  natural  inference  in  such  case  is  that  the  seller 
does  not  intend  to  part  with  the  title  until  the  price  is  paid.  If  in  such  a  case,  however, 
the  seller  parts  with  possession  without  demanding  tiie  price,  he  is  deemed  to  have 
waived  the  condition').  j 

It  is  a  common  practice  for  merchants  to  send  invoices  or  statements  along  with 
the  goods  with  the  words,  "terms  cash,"  written  or  printed  thereon.  Notwithstanding 
the  use  of  these  words,  there  is  no  presumption  of  a  reservation  of  title.  The  words 
usually  mean  that  the  payment  must  be  made  at  once,  and  that  no  long  period  of 
credit'is  to  be  allowed ;  the  fact  that  title  is  not  reserved  is  shown  by  the  delivery  of 
the  goods  without  condition 8). 

Where  the  sale  is  a  cash  sale,  in  the  strict  sense  of  the  word,  a  payment  by  check 
is  not  conclusive  evidence  that  title  has  passed.  Until  the  check  is  paid,  the  payment 
is  only  conditional,  the  title  may  still  be  in  the  seller*).  The  same,  of  course,  is  true 
in  the  case  of  every  other  payment  in  the  negotiable  paper  of  the  buyer. 

2.  EXPRESS  WARRANTIES.  —  An  express  warranty  is  defined  in  the  Sales 
Act  as  being  any  affirmation  of  fact  or  any  promise  bj'  the  seller  in  relation  to  the 
goods  wliich  has  a  natural  tendency  to  induce  the  buyer  to  purchase  the  goods,  and 
upon  which  he  actually  does  rely  in  purchasing  the  goods  i")  Perhaps  this  statement 
is  slightly  in  advance  of  the  law  in  some  jurisdictions,  in  which  more  or  less  stress 
is  laid  upon  the  intent  of  the  seller  to  warrant  —  an  element  wholly  disregarded 
by  the  Sales  Act.  This  latter  Act  to  constitute  a  warranty  requires  only  reliance  by 
the  buyer  on  the  statement  of  the  sellerii). 

I)  Thus,  where  a  defendant  at  whose  ship  of  the  goods.  WiUiston  on  Sales,  sec.  343. 
house  goods  were  to  be  deUvered  was  not  at  — *)  Cases  of  this  sort  are  rare  in  the  modem 
home  and  his  wife  refused  to  permit  them  reports,  but  the  rule  is  well  settled.  WiUiston 
to  be  left  on  the  premises,  the  seller  was  on  Sales,  sec.  343.  —  ')  There  is  no  waiver 
justified  in  leaving  them  on  the  sidewalk  in  of  the  condition  in  regard  to  payment  of  the 
front  of  the  buyer's  house.  Barber  v.  McKel-  price  in  a  sale  over  the  covmter  by  the  shop- 
way,  (1849)  22  N.  J.  L.  ll).!.  . —  ^)  WiUiston  keeper's  entrusting  the  customer  with  the 
on  Sales,  sec.  341;  1  Mechem  on  Sales,  sees.  goods  for  an  instant,  relying  upon  his  imme- 
538  et  scq.  —  ')  The  two  transactions  are  diately  paying  the  price.  If  the  customer 
often  confused,  but  there  are  material  distinc-  should  run  away  with  the  goods,  he  would 
tions  between  them.  In  the  "Cash  Sale,"  the  be  guilty  of  larceny  from  the  shopkeeper, 
risk  of  loss  will  ordinarily  accompany  the  title:  Commonwealth  v.  Devlin,  (1880)  141  Mass. 
in  a  "Conditional  Sale,"  after  possession  has  423.  It  is,  of  course,  impossible  that  both 
been  given,  the  risk  is,  by  the  weight  of  au-  conditions  should  be  performable  at  the  same 
thority,  upon  the  buyer.  The  rights  of  the  instant  of  time.  —  *)  On  the  words,  "terms 
buyers  in  the  two  cases  are  also  of  very  dif-  cash,"  and  "cash  down,"  see  Clark  v.  Greely. 
ferent  natures.  The  conditional  buyer  be-  (1882)  62  N.  H.  394,  which  holds  that  the 
fore  payment  has  a  property  right  in  the  goods,  presumption  is  that  the  title  passes,  where 
the  buyer  in  the  cash  sale,  before  payment  such  words  are  used,  and  that  the  rational 
has  a  mere  contractual  right.  —  *)  Sales  Act,  meaning  of  the  words  is  that  no  extended  cre- 
.■sec.  42.  —  5)  Safford  v.  Mc  Donough.  (1876)  dit  is  to  be  given.  —  »)  Johnson  Bringman  Co. 
120  Mass.  290;  Catlin  v.  Jones,  (1906)  48  v.  Central  Bank,  (1893)  116  Mo.  558;  2  Me- 
Orog.  158.  A  reason  for  this  is  that  the  chem  on  Sales,  sec.  545.  See  also  as  to  the 
seller  is  just  as  well  protected,  in  the  great  buyer's  note,  Davison  v.  Davis,  (1888)  125  U. 
majority  of  ct«es,  by  retaining  the  right  of  pos-  S.  90.  See  post,  section  on  Payment  of  the 
session  as  he  would  be  by  retaining  the  title.  Price.  —  '")  Sales  Act,  sec.  12. —  ")  Polhemus 
The  buyer  also  is  secured  by  having  the  owner-  v.  Heiman,  (1873)  45  Cal.  573;  Reed  v.  Has- 
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No  form  is  required  to  make  a  statement  a  warranty;  in  certain  cases  mere 
silence  has  been  held  an  affirmation  for  that  purpose^).  If,  however,  the  contract  is 
in  writing,  no  evidence  can  be  given  of  the  express  warranty  unless  it  is  contained 
in  the  writing  evidencing  the  contract 2). 

Not  every  statement,  however,  is  a  warranty.  Mere  commendation  of  the  goods, 
or  other  statements  of  the  seller  purporting  to  be  only  statements  of  opinion  do 
not  constitute  warranties*).  Words  of  description,  on  the  other  hand,  always  con- 
stitute warranties*). 

Notwithstanding  that  the  defect  is  obvious,  it  is  conceivable  that  the  buyer 
actually  relied  upon  the  seller's  statements  and,  if  that  be  proved,  the  latter  will 
be  hable^).  But,  in  general,  a  warranty  will  not  be  presumed  from  mere  informal 
statements,  where  the  defect  is  an  obvious  one. 

Whether  an  agent  has  power  to  warrant  goods  sold  by  him  for  the  principal, 
depends  upon  the  actual  or  ostensible  powers  conferred  upon  him.  If  it  is  usual  to 
warrant  the  goods,  as  in  the  sale  of  horses,  his  warranty  will  bind  his  principal,  other- 
wise not^). 

Rules  are  often  laid  down  as  to  what  is  or  what  is  not  a  warranty  in  particular 
cases.  Thus,  it  has  been  said  that  statements  in  printed  advertisements  are  mere 
"dealer's  talk"  and  are  not  presumably  warranties^).  The  basis  for  such  a  state- 
ment, however,  is  that  it  is  difficult  to  establish  the  reliance  of  the  buyer  upon  the 
advertisement,  and  hence  the  plaintiff  can  rarely  recover  in  such  a  case^).  There  is 
no  general  rule  to  be  stated  upon  the  subject  beyond  the  proposition  that  any  state- 
ment ma  J'  be  a  warranty  where  the  buyer  actually  does  rely  upon  it  in  making  the 
purchase^). 

It  is  not  necessary  to  a  warranty  that  the  statement  be  made  to  the  buyer:  a 
statement  to  a  third  party,  if  intended  to  be  communicated  to  he  buyer,  or  which 
the  seller  may  reasonably  suppose  will  be  so  communicated,  may  be  a  warranty^"). 

It  is  not  essential  that  the  warranty  be  made  at  the  time  of  sale;  statements 
made  a  long  time  before  the  sale  have  been  construed  as  warranties,  where  it  can 
reasonably  be  inferred  that  the  buyer  relied  upon  the  statements  in  making  the 


tings,   (1871)  61  111.  266;   Shippen  v.  Bowen,  of  inspection  of  the  goods  rests  on  the  same 

(1887)    122   V.   S.    575.     The   law   in   Pennsyl-  principles.     Inspection    is    a    fact   tending   to 

vania   is   peculiar;    to    constitute    a   warranty  show    that    the    buyer    did   not   rely    on    the 

in    that    State,    there    must    be    an    intent    to  seller's  word,  and  is  therefore  important  but  not 

promise.   Holmes  v.  Tyson,  (1892)  147  Pa.  305.  conclusive.  —  ^)  Williston  on  Sales,  sec.  445; 

1)  Ingraham  V.  Union  Railroad  Co.,  (1896)  2   Mechera    on    Sales,    sees.    1281 — 1288     — 

19   R.    I.    356,   where   at   an   auction   sale  of  ')  30  Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  149. 

horses    it   was   stated   generally    that   if   any  —  8)  In  some  of  the  very  cases  which  make 

horse  offered  was  unfit  for  single  driving,  it  the   general    statement    in   regard    to    adver- 

would  be  mentioned ;  a  sale  of  a  horse  without  tisements,    printed    circulars,    and    catalogues 

saying   anything   was   held   to   be   an   express  have    been    held    to    be    warranties,    because 

warranty   that   it   was   fit   for   single   driving.  more  deliberately  made  than  advertisements. 

—  2)  Seitz  V.  Brewers  Refrigerating  Co.,  (1891)  Hicks  v.  Stevens,  (1887)  121  III.  186.  — 
141  U.  S.  510.  But  if  the  warranty  be  an  ^)  Sales  Act,  sec.  12.  There  is  no  reason  in 
independent  contract,  it  may  be  shown  by  modern  procedure  in  preserving  a  distinction 
parol.  Chapin  v.  Dobson,  (1879)  78  N.  Y.  34.  —  between  actions  for  breach  of  warranty  and 
■*)  Sales  Act,  sec.  12.  The  line  between  state-  actions  for  damages  for  misrepresentation, 
ment  of  opinion  and  statement  of  fact  is  dif-  and  justice  demands  that  the  scope  of  the 
ficult  to  draw,  and  no  definite  rule  is  laid  latter  action  be  extended  so  as  to  cover  stata- 
down  to  determine  what  is  opinion  and  what  ments  made  with  the  apparent  purpose  of 
fact.  A  statement  that  a  machine  was  in  inducing  another  to  change  his  position, 
"first  rate  order"  has  been  held  a  warranty  even  though  not  made  with  knowledge  of 
of  fact.  Latham  v.  Shipley,  (1892)  86  la.  543,  the  falsity  of  the  statements.  See  article  in 
while  a  statement  that  Balzac's  works  were  14  Harvard  Law  Review,  p.  184,  by  Pro- 
"nice  books,"  "books  that  children  would  fessor  Jeremiah  Smith.  —  •")  Thus,  in  Iowa 
love  to  read,"  was  held  a  mere  expression  of  Economic  Heater  Co.  v.  American  Eco- 
opinion,  and  no  defence  to  an  action  for  the  nomic  Heater  Co.,  (1887)  32  Fed.  735,  a 
purchase  price;  Barrie  v.  Jerome,  (1904)  representation  made  by  the  owner  of  a  patent 
112  III.,  App.  329.  See  Hodgkins  v.  Dunham,  to  certain  parties,  who  afterwards  formed 
(1909)  10  Cal.  App.  690.  On  "dealer's  talk,"  a  corporation  for  the  purpose  of  utilizing  the 
see  Morley  v.  Consolidated  Mfg.  Co.,  (1907)  patent,  was  held  a  warranty  upon  which  the 
196  Mass.  257.  —  *)  "Good  clear  merchant-  corporation  might  sue.  See  also  Cooke  v.  Le- 
able  ice."  Morse  v.  Moore,  (1891)  83  Me.  473.  Lewis,   (1837)   3  Sum.  (U.    S.)    1;   s.    c.   Fed. 

—  ^)  Williston  on  Sales,  sec.  207.  The  matter  Cas.     No.  3399. 
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purchase^).  On  principle,  it  must  be  made,  however,  either  before  or  at  the  time 
of  the  sale,  for  otherwise  the  buyer  could  not  show  his  reliance  upon  the  warranty 
in  buying  the  goods.  But  wlien  the  buyer  has  a  legal  excuse  for  returning  the  goods 
or  refusing  to  pay  their  price,  a  statement  made  by  the  seller  to  induce  him  to  abandon 
his  objection,  and  in  reUance  upon  which  he  does  waive  them,  is  sufficient  to  con- 
stitute a  warranty^). 

A  warranty  may  be  made  so  as  to  cover  only  specified  points,  or  it  may  be 
limited  in  time,  or  may  be  upon  certain  conditions*).  Usually,  for  example,  in  the 
case  of  sales  of  machinery,  the  contract  provides  for  a  test  by  the  buyer  and  notice 
of  defects  within  a  specified  time,  so  that  the  seller  may  have  an  opportunity  to 
remedy  them*).  Such  conditions  attached  to  warranties  are  construed  as  other 
conditions^). 

Wliere  the  contract  is  silent  as  to  the  time  and  place  where  the  warranty  is  to 
apply,  it  is  deemed  to  be  a  warranty  of  the  goods  at  the  time  they  are  sold  and  at  the 
place  of  sale 8). 

Although  statements  as  to  the  quality  of  goods  are  made,  the  person  making  them 
may  expressly  refuse  to  warrant  them.  In  such  cases,  the  seller  is  not  liable  for  the 
defecf). 

3.  IMPLIED  WARRANTIES  OF  TITLE  AND  QUALITY.  —  The  seller  of 
personal  property,  in  general,  by  operation  of  a  rule  of  law,  warrants  to  the  buyer 
the  title  of  the  goods  which  he  sells,  in  this  respect  presenting  a  striking  contrast  to 
the  modern  law  in  respect  to  the  sale  of  land  where  no  implied  warranties  exist*). 

The  warranty  of  title  extends  to  every  class  of  personal  property,  including 
stocks,  bonds,  and  choses  in  action").  The  warranty,  of  course,  may  be  excluded  by 
express  language,  and  does  not  exist  in  cases  where  the  seller  does  not  purport  to 
sell  the  goods  as  his  own,  as  where  he  acts  as  an  executor  or  administrator,  or  an 
assignee  or  trustee  in  bankruptcy,  or  an  agenti"). 

This  warranty  of  title  covers  every  incumbrance  or  Uen  upon  the  goods,  and 
insures  the  buyer's  undisturbed  possession H). 

On  the  other  hand,  the  general  rule  is  that  the  seller  does  not  warrant  the 
quality  of  the  goods  sold,  nor  does  he  in  general  warrant  their  fitness  for  the  particular 
purpose  for  which  they  are  soldi^).    This  is  the  so-caUed  doctrine  of  caveat  emptor. 

To  the  rule  of  caveat  emptor  several  important  exceptions  have,  however,  been 
established : 


i)Leavittv.FiberloidCo.,(1907)  196 Miss.  "chattel  real")  warrants  his  title  to  the  lease, 
540.  This  case  recognizes  the  qualification  that  and  is,  therefore,  liable  to  the  assignee  of  the 
if  a  formal  and  complete  contract  be  made  in  lease  upon  eviction  of  the  latter  by  the  true 
writing,  such  statements  cannot  be  proved  to  owner  of  the  land.  No  such  liability  would 
introduce  an  additional  term  into  it,  such  as  exist  if  the  interest  sold  had  been  real  estate. 
an  express  warranty.  —  -)  Blaess  v.  Nichols  Jeffers  v.Easton,(1896)  llSCal.  345. — '"jBran- 
&  Shepard  Co.,  (1902)  115  la.  373.  —  3)  30  don  v.  Brown,  (1883)  100  111.  519.  An  agent. 
Am  &  Eng.  Encyc.  Law.  (2d  Ed.),  p.  152.  —  however,  does  warrant  the  fact  that  he  has 
*)  Advance  Thresher  Co.  v.  Vinckel,  (1909)  an  authority  from  the  principal.  Kroeger 
84  Neb.  429.  —  ^)  Such  condition  is  waived  v.  Pitcairn,  (1882)  101  Pa.  St.  311. —H)  Hence, 
where  the  seller  under  an  informal  notice  if  the  seller  do  not  have  title  at  the  time  of 
undertakes  to  remedy  the  defect.  Hale  v.  Van  the  sale  but  afterwards  procures  it,  the  title 
Buren,  (1909)  103  Pac.  1020.  —  *)  Lord  v.  so  procured  inures  to  the  benefit  of  the  pur- 
Edwards,  (1889)  148  Mass.  476.  —  ')  Faunt-  chaser.  Kane  v.  Loder,  (1897)  56  N.  J.  Eq. 
leroy  v.  Wilcox,  80  111.  477;  Gilchrest  Lum-  208;  and  vice  versa,  if  the  facts  exclude  an 
ber  Co.  v.  Wilson,  (1909)  84  Neb.  583.  —  implied  warranty,  the  subsequent  acquisition 
8)  Sales  Act,  sec.  13,  subsec.  1.  On  transfer  of  title  does  not  inure  to  the  purchaser.  Scran- 
of  land,  see  California,  CivU  Code,  sec.  1113.  ton  v.  Clark,  (1868)  39  N.  Y.,  220.  It  was 
The  doctrine  of  caveat  emptor  is  not  in  force  in  formerly  frequently  said  that  the  warranty 
South  Carolina.  Barnard  v.  Kellogg,  (1870)  10  did  not  exist  where  the  goods  were  not  in 
Wall.  389.  Nor  in  Louisiana.  George  v.  Shreve-  the  seller's  possession,  but  it  may  be  doubt- 
port  Cotton  Oil  Co.,  (1905)  114  La.  489.  It  ed  whether  this  was  ever  the  law.  2  Mecheui 
should  be  observed  that  the  warranty  of  title  on  Sales,  sec.  1302.  The  fact  that  the  lien 
does  not  "run"  with  the  goods,  but  is  personal.  under  whicli  the  buyer's  possession  is  disturb- 
Williston  on  Sales,  sec.  244.  In  other  words,  ed  was  of  record,  does  not  affect  this  implied 
a  subvendee  cannot  sue  the  original  seller  on  warranty,  although  the  record  imparted  no- 
fsilure  of  his  title  but  must  sue  his  immediate  tice  to  purchasers,  Burpee  v.  Holmes,  (1909) 
seller. — »)  Thus,  a  seller  of  a  leasehold  interest  132  Ga.  464.  —  12)  Sales  Act,  sec.  15;  Cali- 
in  land  (which  is  considered  as  personal  fornia.  Civil  Code,  sec.  1764. 
property     with     the     technical     designation 
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1.  A  manufacturer  of  goods  warrants  that  the  goods  which  he  sells  are  merchant- 
able, except  against  obvious  defects  which  are  apparent  on  inspection.  In  other 
words,  the  manufacturer  or  producer  warrants  against  latent  defects i). 

2.  A  dealer  in  goods  sold  by  description,  under  the  Sales  Act,  and  in  many 
jurisdictions  which  have  not  adopted  that  Act,  warrants  the  goods  which  he  sells 
to  be  merchantable  in  the  same  way  as  does  a  manufacturer^). 

3.  A  seller,  (whether  a  dealer  or  manufacturer,  or  not),  warrants  that  goods 
shall  be  reasonably  fit  for  the  purpose  for  which  they  are  bought,  where  the  seller 
knows  the  particular  purpose  and  that  the  buyer  relies  upon  his  skill  or  judgment  3). 

4.  Under  the  Sales  Act,  an  implied  warranty  or  condition  as  to  quality  or  fitness 
for  a  particular  purpose  may  be  annexed  by  the  usage  of  trade.  This  is  not  the  law 
generally*). 

5.  In  cases  of  sales  by  a  manufacturer,  the  manufacturer  warrants :  a)  that  the 
goods  were  manufactured  by  him,  b)  have  been  properly  manufactured,  c)  from 
reasonably  proper  materials,  and  d)  that  the  goods  are  new  or  unused S). 

Certain  limitations  must  be  made  upon  the  above  exceptions.  If,  for  example, 
the  buyer  indicates  by  his  words  or  conduct  that  he  does  not  rely  upon  the  dealer  or 
manufacturer,  the  implied  warranty  is  excluded 8).  Accordingly  if  he  inspects  the 
goods,  or  has  an  opportunity  to  inspect  them,  he  cannot  hold  the  seller  for  obvious 
defects  which  might  have  been  discovered  on  such  inspection').  Again,  if  the  seller 
sells  a  patented  article  or  one  which  is  sold  under  a  trade  name,  obviously  there 
is  generally  no  reliance  on  the  judgment  of  the  seller^).  So,  too,  where  the  buyer 
specifies  in  detail  the  precise  kind,  character,  and  description  of  article  which  he 
wishes  furnished  to  him,  there  is  no  implied  warranty  for  the  same  reason 8).  Again, 
the  character  of  the  goods  sold  may  exclude  the  imphcation  of  a  warranty,  for 
example,  when  they  are  second-hand  goods  or  waste  products i"). 

It  has  been  said  that  the  existence  of  an  express  warranty  excludes  the  possi- 
bility of  an  implied  warranty  i^).  This  is  doubtless  true  if  the  implied  warranty  would 
be  inconsistent  with  the  express  one,  but  it  is  not  a  correct  statement  if  the  implied 
warranty  covers  points  not  covered  by  the  other  ^2).  The  existence  of  a  written 
contract  does  not  necessarily  exclude  proof  of  an  implied  warranty;  the  implied 
warranty  may  be  relied  upon  notwithstanding  the  written  contract  is  silent  upon 
the  subject  13),  though  an  implied  warranty  inconsistent  with  the  writing  would  be 
excluded!*). 

It  wiU  be  noticed  that  the  rules  in  regard  to  the  warranty  of  merchantability 
apply  only  in  cases  of  sale  by  description,  or  of  articles  to  be  manufactured.  It  is 
only  where  the  goods  are  not  present  at  the  time  of  sale  that  the  law  attaches  this 
implied  warranty.  Where  the  buyer  has  an  opportunity  of  inspection  at  the  time  the 
bargain  is  made,  many  cases  rather  harshly  hold  that  there  is  no  warranty  even  as 
to  latent  defects,  though  this  is  not  the  prevailing  rule^^).  And  it  makes  no  diffe- 
rence in  the  application  of  this  rule  that  the  inspection  is  inconvenient  or  difficult  i^). 

1)  The  word  "manufacturer,"  in  this  con-  the  buyer  who  hasan  opportunity  of  inspection 
nection  has  the  meaning  of  a  producer.  Thus,  of  goods  before  sale  cannot  rely  upon  the  im- 
a  grower  of  plants  or  seeds  is  construed  to  be  a  plied  warranty  of  quality  has  been  said  to 
manufacturer  under  this  rule.  White  v.  Miller,  be  that  "the  rule  requiring  the  purchaser  to 
(1877)  71  N.  Y.  118.  California,  Civil  Code,  sec.  take  care  of  his  own  interests  has  been  found 
1771  enacts  that  there  is  an  implied  warranty  in  best  adapted  to  the  wants  of  trade  in  the  busi- 
cases  where  goods  are  sold  which  are  inacces-  ness  transactions  of  life."  Barnard  v.  Kellogg, 
sible  to  inspection.  —  ^)  This  warranty  ex-  ubi supra.  The  buyer  can  demand  a  warranty 
tends  only  to  the  sales  of  goods  by  descrip-  it  he  distrusts  his  own  judgment.  —  *)  Sales 
tion;  if  a  specified  chattel  is  sold  which  is  Act,  sec.  15,  subsec.  4.  —  ')  Seitz  v.  Brewer's 
subject  to  inspection,  the  rule  of  caveat  emptor  Refrigerating  Mach.  Co.,  (1891)  141  U.  S.  510. 
applies.  Barnard  v.  Kellogg,  (1870)  10  Wall.  —  i")  Morley  v.  Consolidated  Manufacturing 
383.  —  3)  Kellogg  Bridge  Co.  v.  Hamilton,  Co.,  (1907)  196  Mass.  257.  (Implied  warranty 
(1884)  110  U.  S.  108;  2  Mechem  on  Sales,  excluded  on  sale  of  second  hand  automobile.) 
sec.  1345.  —  *)  Williston  on  Sales,  sec.  246;  —  ")  De  Witt  v.  Berry,  (1890)  134  U.  S. 
Barnard  v.  Kellogg,  supra.  The  statements  306.  —  i-)  Alpha  Checkrower  Co.  v.  Bradley, 
in  the  first  four  rules  in  the  text  are  based  (1898)  105  la.  537.  —  ")  Elgin  Jewelry  Co.  v, 
on  Sales  Act,  sec.  15,  subsecs.  1  and  2.  —  Estes,(1905)  122  Ga.807.— i')Sales  Act.sec.  15, 
')  Goulds  V.  Brophy,  (1889)  42  Minn.  109;  8ubsec.2. —  i^j Barnard v.Kellogg««pra; Brown- 
Pease  V.  Sabin,  (1866)  38  Vt.  432;  Grieb  v.  ing  v.  McNear,  (1904)  145  Cal.  272.  —  i*)  15 
Cole,  (1886)  60  Mich.  397.  —  ")  1  Mechem  on  Am.  <fe  Eng.  Encyc.  Law,  (2d  Ed.)  1221. 
Sales,  sees.  1350,   1355   —  '')  The  reason  why 
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The  Sales  Act  confines  the  operation  of  inspection  by  providing  that  its  effect 
is  to  waive  only  defects  which  might  be  discovered  upon  inspection,  but  not  latent 
defects!). 

In  addition  to  the  warranties  above  mentioned,  there  is  an  implied  warranty, 
(and  also  an  implied  condition),  in  the  case  of  sales  by  description  that  the  goods 
shall  correspond  with  the  description.  Sometimes  goods  are  sold  by  description  and  a 
sample  is  also  shown.  In  addition  to  the  usual  warranties  on  a  sale  by  sample,  a 
warranty  is  implied,  in  such  cases,  that  the  goods  also  correspond  with  the  description. 
In  other  words,  a  sale  may,  at  the  same  time,  be  both  a  sale  by  description  and  a  sale 
by  sample  2). 

It  is  often  said  that  a  special  implied  warranty  exists  in  the  case  of  the  sale  of 
provisions  sold  by  a  dealer  for  consumption  by  human  beings,  to  the  effect  that  they 
are  fit  for  food  3).  Some  cases  imply  the  warranty  even  where  the  goods  are  not  sold 
by  a  dealer,  but  probably  this  doctrine  is  not  law,  except  in  one  jurisdiction*).  In 
jurisdictions  where  the  Sales  Act  is  in  force,  as  well  as  in  tliose  jurisdictions  which 
imply  the  warranty  in  the  case  of  dealers,  there  seems  no  reason  for  giving  a  separate 
statement  to  this  rule,  as  it  is  covered  by  tlie  exceptions  to  the  general  doctrine  of 
caveat  emptor,  noted  above 5).  A  manufacturer  or  producer  always  warrants  food 
to  be  reasonably  fit  to  be  eaten  in  the  same  way  in  which  he  warrants  any  article 
which  he  makes  or  grows,  and  in  many  jurisdictions,  including  all  where  the  Sales 
Act  applies,  a  dealer  in  provisions  also  makes  the  warranty  when  he  knows,  (as  he 
must  always  know),  that  the  food  is  bought  to  be  eaten ^). 

The  effect  of  a  warranty  seems  to  be  rather  limited  in  regard  to  the  persons  who 
may  take  advantage  of  it.  Only  the  buyer  can  claim  its  benefits,  and  a  sub-purchaser 
has  no  right  of  action  for  its  breach'').  Thus,  if  a  manufacturer  sells  unwholesome 
provisions  to  a  dealer,  and  the  dealer  then  resells  them  to  a  customer,  the  customer 
cannot  maintain  an  action  against  the  manufacturer  for  injuries  caused  by  eating 
tliem.  He  may,  however,  sue  the  dealer,  who  in  turn  may  recover  from  the  manufac- 
turer the  damages  he  is  obliged  to  pay  the  customer.  If  the  customer  instead  of 
consuming  the  food  himself  sold  it,  (not  being  a  dealer),  or  otherwise  transferred  it 
to  a  third  person,  the  manufacturer  would  escape  ultimate  responsibility  on  the 
warranty.  If,  however,  instead  of  suing  upon  the  warranty,  any  person  injured  can 
show  that  the  manufacturer  or  dealer  wilfully  sold  unwholesome  provisions  or  other 
defective  food,  he  may  recover,  however  remote  from  the  original  wrong-doer^), 

4.  WARRANTIES  ON  SALES  BY  SAMPLE.  —  A  sale  by  sample  exists  where 
the  seller  exhibits  a  sample  or  specimen  of  the  goods  not  open  to  inspection  for  the 
purpose  of  showing  their  quality®).  This  warranty  like  the  warranty  in  regard  to 
description  is  perhaps  express  rather  than  impliedly). 


1)  Sales  Act,  sec.  l.*),  svibsec.  3.  —  ^)  Sales  voirs    for    the    supply    of    a    natural    product. 

Act,  sec.  14.   In  fact,  the  warranty  would  seem  Green  v.  Ashland  Water  Co.,  (1898)   101  Wis. 

to  be  an  express  warranty,   but  it  is  usually  258.    But  see  Buckingham  v.  Plymouth  Water 

spoken    of    in    the  American    cases  as  an  im-  Co.,  (1891)    142  Pa.  221.  2  Jaggard  on  Torts, 

plied  one.    In  Gould  v.  Stein,  (1880)  149  Mass.  sec.  261.  — «)  In  jurisdictions  where  the  Sales 

.'570,   the  contract  was  for   102  bales   "second  Act  is  not  adopted  and  where  the  doctrine  of 

quality   Ceara  rubber,   as  per  samples."    The  warranty   by    a  dealer    is  not  recognized,   the 

rubber    was    not    of    second    quality,    though  rule  in  regard  to  provisions  is  still  important, 

it  was  equal  to  the  samples  shown.    The  war-  —  ")   Tomlinson  v.  Armour,  (1907)  74  N.  J. 

ranty   was   hold    broken.  —  3)  2  Mechem  on  L.,  274.   —  8)   Upon    the   right   of  a   remote 

Sales,   sec.    IS.'JG;   California,   Civil   Code,   sec.  subvendee   to  recover   in   tort  on   the  ground 

1775.  —  *)  Hoover  v.  Peters,  (1869)   18  Mich.  of  fraud  or  negligence,  see  Schubert  v.  Clark, 

51.  —  6)  Under  the  Sales  Act,   the  warranty  (1892)   49   Minn.    331,   s.  c.   32  Am.  St.   Rep. 

will  extend  to  food  sold  for  consumption  by  559;   Waters-Pierce  Oil  Co.  v.  Deselms,  (1909) 

animals.     The   existence   of   such   an   implied  212  U.   S.    159,   (in    which    case    a    purchaser 

warranty   has  been  denied,   Lukens  v.  Friend  of  kerosene  oil,    bought  from  a   retail  grocer, 

(1882)    27   Kas.   664,    but  has  been  sustained  recovered   damages  on   account   of    the   death 

where   the   rule   as   stated   in   regard   to   sales  of    his    wife    and   children    caused    by    an   ex- 

of  goods  by  dealer  prevails.    French  v.  Vining  plosion  owing  to  its  defective  character,  from 

(1869)   102,   Mass.    132.     It  has  been  decided,  the  original   producers  who   knew  of  its  dan- 

that  the  sale  of  water   by  a  water  company  gerous    and    defective    character.)      See    also, 

does   not   imply   a   warranty   of   purity,   upon  2    Mechem    on    Sales,     sec.    878,    and    note; 

the  theory  that  the  contract  is  really  one  of  2  Jaggard    on    Torts,    sec.   261.   —   ^)    2    Me- 

Bervice  and  not  of  sale,  the  company  furnishing  chem  on  Sales,  sec.   1320.  —  i")   Bradford  v, 

the  customer  the  use  of  its  pipes  and  reser-  Manly,  (1816)   13  Mass.   139. 


DUTIES  OF  BUYER.  377 

The  warranties  that  exist  in  the  case  of  a  sale  by  sample  are: 

1.  That  the  bulk  of  the  goods  corresponds  in  quality  with  the  sample  shown^). 

2.  That  the  buyer  shall  have  a  reasonable  opportunity  of  comparing  the  bulk 
with  the  sample 2). 

3.  If  the  seller  is  a  dealer  in  goods  of  that  kind,  there  is  an  implied  warranty 
that  the  goods  shall  be  free  from  any  defect,  rendering  them  unmerchantable,  which 
would  not  be  apparent  on  reasonable  examination  of  the  sample^). 

A  sale  by  sample  does  not  necessarily  arise  because  a  sample  was  shown.  It 
may  be  that  the  seller's  representation  is  simply  that  he  has  taken  the  sample  fairly 
from  the  bulk,  and  it  may  be  understood  by  the  parties  that  the  buyer  is  to  take  the 
risk  as  to  the  bulk*).  As  in  the  case  of  other  warranties,  the  buyer  must  rely  upon 
the  implied  warranty  in  order  to  claim  its  benefit^).  If  the  buyer  actually  inspects 
the  goods,  or  if  the  seller  requires  the  buyer  to  inspect  them,  the  sale  will  be  considered 
to  be  made  on  inspection  and  not  by  sample 8). 

The  warranty  that  the  bulk  is  equal  to  the  sample  is  satisfied  where  the  bulk 
is  fairly  equal  to  the  sample  in  nature,  kind  and  quality'').  Though  there  be  a  defect 
both  in  the  bulk  and  the  sample,  the  warranty  is  satisfied,  even  though  the  defect 
be  latent,  provided  the  sale  is  not  made  by  a  dealer  under  the  subsection  of  the  Sales 
Act  above  referred  to^). 

The  rules  in  regard  to  proof  that  a  sale  was  by  sample  are  the  same  as  those  in 
regard  to  express  warranties 3).  If  a  complete  written  contract  be  entered  into  be- 
tween the  parties,  evidence  cannot  be  received  to  show  that  the  sale  was  in  fact  by 
sample  10).  If  the  writing  be  incomplete,  however,  or  if  it  be  merely  a  memorandum 
made  to  satisfy  the  Statute  of  Frauds  of  a  contract  in  fact  oral,  parol  evidence  is 
admissible  to  show  the  true  character  of  the  sale.  In  the  latter  case,  the  proof  that 
the  sale  was  by  sample  and  that  the  memorandum  is  therefore  incomplete,  would 
destroy  the  value  of  the  written  evidence  to  satisfy  the  Statute"). 

D.  Duties  of  the  Buyer.  —  1.  ACCEPTANCE.  —  In  the  case  of  the  sale  of  a 
specified  chattel  present  at  the  time  of  sale  there  is  no  question  as  to  acceptance. 
There  has  been  an  examination  or  an  opportunity  for  examination  by  the  buyer  and 
the  law  presumes  acceptance  when  the  contract  is  madei^).  Wliere,  however,  the 
goods  are  to  be  deUvered  to  the  buyer  and  the  latter  has  not  had  an  opportunity 
to  inspect  them,  he  has  a  right  to  examine  the  goods  upon  dehvery  before  finally 
accepting  them,  for  the  purpose  of  ascertaining  whether  they  are  in  conformity  with 
the  contracti^). 

This  right  of  inspection  may,  under  the  contract,  exist  in  several  forms. 

1.  It  may  be  a  condition  precedent  to  the  passing  of  the  property  to  the  buyer, 
as  in  the  ease  of  McNeal  v.  Braun  cited  in  the  note^*). 

2.  It  may  be  a  condition  precedent  to  the  payment  of  the  price,  even  though 
tlie  title  has  passed.  Thus,  in  the  ordinary  case  where  the  seller  delivers  the  goods 
to  a  carrier  for  the  buyer,  while  the  presumption  is  that  title  passes  upon  such  deli- 
very, the  buyer  is  not  obliged  to  pay  the  price  until  he  has  had  an  opportunity  of 
inspection  15). 

3.  It  may  be  a  condition  subsequent.  Thus,  in  a  case  where  the  seller  transmits 
to  his  own  agent  a  demand  bill  of  exchange  drawn  on  the  buyer  for  the  purchase  price 
with  an  order  bill  of  lading  the  purchaser  must  pay  the  draft  before  he  can  get  the 

1)  Dickinson  V.  Gay,  (1863)  7  Allen  29.  —  v.  Gay,  (1863)  7  Allen,  29.  —  »)  Gardiner 
2)  15  Am.  &  Eng.  Encyc.  Law.  (Id  Ed.)  1226.  v.  Mc  Donogh,  (1905)  147  Cal.  313.  —  i")  Har- 
—  3)  Sales  Act,  sec.  16.  The  third  warranty,  risen  v.  McCormick,  (1891)  89  Cal.  327.  — 
while  well  recognized  in  the  ceise  of  articles  H)  Fisher  v.  Andrews,  (1901)  94  Md.  46.  - — 
to  be  manufactured  according  to  a  sample  12)  2  Mechem  on  Sales,  sec.  1366.  —  '3)  jicXeal 
shown,  is  not,  in  the  jurisdictions  where  the  Sales  v.  Braun,  (1892)  53  N.  J.  L.  617.  In  this  case 
Act  is  not  adopted,  fully  established  as  to  deal-  a  large  load  of  coal  had  been  laid  alongside 
ers  who  are  not  manufacturers.  See  Bierman  of  the  buyer's  wharf,  and  he  had  begun  un- 
V.  City  Mills  Co.,)  1897)151  N.  Y.  482.  2Mechem  loading,  when  the  barge  sank  with  the  cargo, 
on  Sales,  sec.  1330.  —  *)  Gould  v.  Stein,  (1889)  The  loss  was  on  the  seller,  because  the  buyer 
149  Mass.  570.  —  ^)  Ames  v.  Jones,  (1879)  had  not  accepted.  The  Court  held  he  had 
77  N.  Y.  614.  — 6)  Salisbury  v.  Stainer,  (1838)  the  right  to  unload  the  entire  cargo  for  ex- 
19  Wend.  159.  —  ')  2  Mechem  on  Sales,  sec.  amination  before  accepting  any  part  of  it.  — 
1328.  —  8)  There  is  no  implied  warranty  of  ")  See  also  Holmes  v.  Gregg,  (1890)  66  N.  H. 
merchantability  in  a  sale  by  sample  except  621.  — i^)  Pope  v.  AUis,  (1885)  115  U.  S.  363; 
in  the  case  of  manufacturers  who  may  be  Alden  v.  Hart,  (1894)  161  Mass.  576;  Wad- 
deemed  to  know  of  latent  defects.    Dickinson  hams   v.    Balfour,    (1898)    32    Oreg.    313. 
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bill  of  lading.  In  sucn  case  it  would  seem  reasonable  that  the  buyer  should  be  per- 
mitted to  return  the  goods  and  recover  the  price  paid,  if  the  goods  do  not  comply 
with  the  contract^).  And  tlie  authorities  sustain  this  view 2).  In  this  connection  it 
should  be  noted  that  the  Sales  Act*)  provides  that,  where  the  goods  are  not  to  be 
delivered  by  the  carriers  until  payment  of  the  price,  (including  the  case  of  C.  0.  D. 
sales),  the  buyer  has  no  right  of  inspection  before  payment.  It  follows  that  in  such 
cases  it  is  a  breach  of  the  seller's  contract  to  send  goods  with  a  draft  attached  to  a 
bill  of  lading,  where  the  contract  provides  for  the  right  of  inspection*). 

The  right  of  inspection  involves  the  right  of  the  buyer's  taking  the  goods  into 
his  possession  for  that  purpose^).  The  mere  taking  of  the  goods  therefore  is  an  equi- 
vocal act  • —  it  may  be  for  this  temporary  purpose,  or  it  may  be  in  performance  of  his 
duty  of  acceptance.  What  is  intended  by  the  buyer's  taking  possession  in  each  case 
is  a  question  of  fact^). 

The  right  of  inspection  also  involves,  when  reasonably  necessary,  the  right  of 
testing  the  goods').  In  making  the  test  a  reasonable  quantity  of  the  goods  may 
even  be  destroyed 8).  The  expense  of  making  the  test  is  upon  the  buyer,  although  if 
he  rightfully  reject  the  goods  he  may  recover  the  amount  thus  expended  as  part  of 
the  damages  arising  from  the  breach  of  the  contract  by  the  seller*). 

The  time  allowed  for  inspection  depends  upon  the  circumstances  of  the  case; 
the  time  that  would  be  reasonable  in  the  case  of  machinery,  would  be  unreasonable 
in  the  case  of  perishable  fruits  i"). 

It  is  probably  needless  to  add  that  the  condition  of  inspection  may  be  waived 
by  the  buyer,  as  any  other  condition  may  be  waived  i^).  If  the  seller  refuses,  after 
demand,  to  permit  the  buyer  to  have  a  reasonable  opportunity  to  inspect  the  goods, 
the  latter  may  decline  to  pay  the  price i^). 

Acceptance  of  the  goods  may  be  indicated  either  by  the  buyer's  expressed  assent, 
or  it  may  be  inferred  from  his  conduct^*).  Conduct  which  amounts  to  an  acceptance 
is  doing  any  act  inconsistent  with  the  seller's  ownership,  as  by  reselling  or  attempting 
to  resell  them^*),  or  by  using  them  as  owner i^),  or  by  making  substantial  alterations 
in  the  goods^^).  Merely  retaining  the  goods  for  an  unreasonable  time  may  amount 
to  an  acceptance.  Failure  to  give  notice  of  non-acceptance  or  rejection  is  itself 
sufficient  to  estabUsh  an  acceptance,  or,  more  strictly  speaking,  a  waiver  of  the 
right  to  reject^'). 

Where  the  seller  tenders  delivery  properly  and  requests  the  buyer  to  take  the 
goods  and  the  buyer  after  such  tender  and  request  does  not  within  a  reasonable 
time  take  them,  he  is  liable  to  the  seller  for  any  loss  occasioned  by  his  delay  in 
taking  the  goods,  and  also  must  pay  a  reasonable  charge  for  their  care  and  custody. 
If  the  neglect  or  refusal  amounts  to  a  repudiation  or  breach  of  the  entire  contract, 
the  seller  has  the  right  to  the  usual  remedies  available  in  case  of  the  default  of  the 
buyer^*). 

2.  EFFECT  OF  ACCEPTANCE  ON  RIGHT  TO  SUE  FOR  DAMAGES.  — 
The  buyer's  right  to  reject  the  goods  delivered  may  exist  in  three  cases: 

1.  Where  the  goods  delivered  are  not  the  proper  quantity; 

2.  Where  they  are  not  delivered  within  proper  time;  and 

3.  Wliere  they  are  not  of  proper  quality. 

In  these  cases,  he  may  decline  to  accept  the  goods  tendered,  and  the  seller  can 
have  no  redress,  (except  of  course  where  the  variances  are  immaterial)^*).   But  very 


i)Dudley  v.Chicago,etc.,R.R.Co.,(1906)  rino,    (1904)    120  Wis.   176.  —  »)  Lincoln   v. 

68  W.  Va.  G04,  a.  c.  3  L.  R.  A.  (N.  S.)  113.5.  Gallagher,   (1887)   79   Me.    189.   —  i")   Jones 

—  2)  Hudson  V.  Germain  Fruit  Co.,  (1892)  v.  Bloomgarden,  (190G)  143  Mich.  326.  — 
95  Ala.  621.  —  »)  Sales  Act,  sec.  47,  subsec.  3.  ")  English  v.  Spokane  Commission  Co.,  (1891) 

—  *)  Erwin  v.  Harris,  (1891)  87  Ga.  333.  —  48  Fed.  196.  —  12)  Sales  Act,  sec.  47,  sub- 
6)  McNeal  v.  Braun,  (1892)  53  N.  .T.  L.  617.  —  sec.  2.  —  ")  Sales  Act,  sec.  48.  —  ")  Wolf  v. 
«)  Benjamin  on  Sales,  sec.  703;  2  Mechem  Dietzsch,  (1874)  75  111.  205.  —  ")  Brown 
on  Sales,  sec.  1370.  —  ')  Cream  City  Glass  v.  Foster,  (1888)  108  N.  Y.  387;  Dauphiny 
Co.  V.  Friedlander,  (1893)  84  Wis.  53,  59;  v.  Red  Poll  Creamery  Co.,  (1899)  123  Cal.  548. 
Kingman  v.  Watson,  (1897)  97  Wis.  596,  —  ")  Bascom  v.  Mfg.  Co.,  (1897)  182  Pa.  St. 
(Buyer  used  machinery  after  knowledge  of  427.  —  i")  Moore  Furniture  Co.  v.  Sloane, 
its  defects).  —  «)  If,  however,  the  buyer  (1897)  166  111.  457.  —  i8)  Sales  Act,  see.  51, 
uses  an  unreasonable  part  of  the  goods  in  Williston  on  Sales,  sec.  500.  —  '')  Norrington 
making  his  tests,  he  will  be  deemed  to  have  v.  Wright,  (1885)  115  U.  S.  188;  Sales  Act, 
accepted  the  goods.    Zipp  Mfg.  Co.  v.  Pasto-  sees.   11,  41,  44,  and  09. 
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often  it  would  be  a  hardship  upon  the  buyer  as  well  as  upon  the  seller  to  limit  the 
buyer's  remedy  to  rejection  of  the  goods i).  It  may  be  very  convenient  for  him  to  use 
the  goods  delivered  at  once,  and  a  great  inconvenience  to  procure  other  goods^). 
May  he  in  such  cases  accept  the  goods  delivered,  though  insufficient  in  quantity  and 
quality  and  delivered  at  an  improper  time,  and  nevertheless  sue  the  seller  for  damages 
caused  by  his  breach  ?  Generally,  where  the  breach  of  the  seller  is  in  respect  to  the 
quantity  of  goods  delivered  or  the  time  of  delivery,  the  authorities  hold  that  the 
right  to  sue  for  damage  survives  acceptance*). 

But  with  respect  to  the  right  to  hold  the  seller  for  damages  after  having  accepted 
goods  of  a  different  quahty  from  those  due  under  the  contract,  the  various  juris- 
dictions are  in  conflict.  In  Massachusetts,  Illinois  and  perhaps  in  a  majority  of  the 
States,  the  rule  is  that  the  right  of  action  for  damages  survives  acceptance*).  In  other 
States,  the  most  notable  of  which  is  New  York,  the  buyer  is  held  to  have  waived  the 
right  to  sue  for  damages  by  accepting  a  different  quality  of  goods  where  the  defect  is 
one  that  might  have  been  discovered  on  inspection*).  The  Sales  Act  adopts  the 
prevaihng  doctrine^).  It  is  worthy  of  remark  that  many  of  the  jurisdictions  which 
deny  to  the  buyer  the  right  to  claim  damages  for  breach  as  to  quality,  after  accept- 
ance, recognize  his  right  in  the  case  of  breach  as  to  quantity  or  as  to  time  of  delivery'). 
It  is  also  important  to  notice  that  the  same  courts  draw  a  distinction  between  implied 
warranties  and  express  warranties,  holding  that  where  an  express  warranty  as  to 
quality  is  given  by  the  seller,  the  remedy  of  damages  for  its  breach  survives  the 
acceptance  of  the  goods*).  The  prevailing  rule  which  has  been  adopted  in  the  Sales 
Act  does  not  implj'  that  in  every  case  the  right  to  sue  for  a  breach  of  warranty  of 
quality  survives  acceptance^).  Not  only  would  acceptance  preclude  further  objection 
where  the  contract  expressly  provides  that  it  shall  be  conclusive  i"),  but  the  circum- 
stances may  show,  in  cases  where  is  no  such  positive  stipulation,  that  the  buyer  has 
accepted  the  insufficient  delivery  as  a  fulfillment  of  the  contract.  Such  a  circum- 
stance would  be  the  payment  of  the  purchase  price  after  notice  of  the  defect  or  after 
a  delivery  insufficient  in  quantity  or  at  an  improper  time^i).  And  even  where  there 
is  no  such  positive  circumstance  as  payment  of  the  price,  it  has  been  frequently  held 
that  the  jury  may  find  a  waiver  of  the  right  to  sue  for  damages  from  the  circumstance 
that  the  goods  are  retained  by  the  buyer  without  objection  for  a  considerable  length 
of  time  after  acceptance  12).  The  Sales  Act  lays  down  a  definite  rule  upon  this  matter 
to  the  effect  that  if  the  buyer  fail  to  give  notice  to  the  seller  of  the  breach  of  any 
promise  or  warranty  within  a  reasonable  time  after  the  buyer  knows  or  ought  to 
know  of  such  breach,  the  seller  shall  not  be  liable  therefor^*).  The  result  of  this  rule 
is,  therefore,  that  the  buyer  has  an  election  in  the  case  of  an  insufficient  tender 
either  to  reject  the  goods  altogether,  or  to  accept  them  and  promptly  give  notice 
to  the  seller  that  he  claimes  damages  for  the  latter's  breach  of  duty  in  tendering  an 
insufficient  delivery. 

i)Industrial  Works  v.MitcheU,  (1897)  114  937;   Oakland   Mill   Co.   v.   Wolf,   (1902)    118 

Mich.  29.  Where  the  buyer  of  machinery  must  Fed.  239.  —  5)  Snider  v.  Bleistein,  (1889)  115 

eitheracceptorsuffergreat  loss,  the  Court  spoke  N.  Y.  316.  —  °)  Sales  Act,  sec.  49.  —  ")  Ab 

of  the  acceptance  as  "practically  an  accept-  to  time,  see  Beger  v.  Heary  Huber  Co.,  (1906) 

ance   under   compulsion."  —  2)  As  stated  in  100  N.   Y.  Supp.   1029.    As  to  quantity,  see 

the  text  it  may  also  be  a  hardship  upon  the  Avery   v.   WUson,   (1880)   81   N.    Y.    314.   — 

seller.     For  example,   if   the  goods   are   of   a  ^)  Fairbank    Canning  Co.   v.  Metzger,   (1889) 

peculiar    kind    and    not   generally    merchant-  118  N.   Y.   262.    The  same  effect  is  given  by 

able,    it    would    be     more    advantageous    for  the   New    York   courts   to   a   sale   by   sample, 

him  if  the  buyer  accept  the  goods  and  leave  Brigg    v.    Hilton,    (1885)    99    N.    Y.    517.    — 

the  question  of  the  amount  of  damage  to  be  ')   Babcock    v.   Trice,    (1857)    18   111.   420.   — 

subsequently    adjusted.    —    ^)    As    to    quan-  i")    Thus,    in   Osborne   v.    Baker,    (1894)    103 

tity,  see  Kipp  v.  Meyer,  (1875)  5  Hun.  (N.  Y.)  Mich.  247,  the  contract  on  the  sale  of  a  har- 

111;  Avery  v.  Wilson,  (1880)  81  X.  Y.  341.  —  vester    provided    that    keeping    the    machine 

*)   2   Mechem   on   Sales,   sec.    1393.     Professor  during   harvest   "shall   be   deemed    conclusive 

Mechem,     although    inclining    to    adopt     the  evidence  that  the  machine  fills  the  warranty." 

New  York  view,  states  that  the  Massachusetts  —   ")    Medart   PuUey   Co.    v.    Dubuque   Mill 

view   is   the   prevailing   one,   p.  1209.     Under-  Co.,    (1903)     121    la.     244.     But    see    Taylor 

wood   V.    Wolf,    (1890)    131    111.    425;   Taylor  v.   Cole,  (1873)   HI   Mass.   363,  where  giving 

V.    Cole,    (1873)    111    Mass.    363;    Polhemus  a  note  for  the  purchase  price  did  not  have 

V.    Heiman,    (1873)    45    Cal.    573;    Holloway  the  effect  of  indicating  a  waiver  of  damages. 

V.  Jacoby,   (1888)    120   Pa.   St.   583;   English  —    i^)   Morse   v.   Moore,    (1891)    83   Me   473, 

v.   Spokane  Commission  Co.,   (1893)   57   Fed.  13   L.   R.   A.    224.  —  ")    Sales    Act,  sec.   49 

451.   But  see  Carleton  V.  Jenks,  (1897)  80  Fed.  (last  sentence). 
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Troublesome  questions  arise  where  part  of  the  goods  dchvcred  are  insufficient. 
In  general,  a  buyer  cannot  select  and  retain  the  sufficient  goods  and  reject  the  others'). 
If  the  contract  is  severable  —  that  is,  if  there  are  in  fact  several  contracts  —  he  may, 
however,  reject  the  goods  under  one  or  more  of  the  contracts  and  retain  the  others^). 
Very  often  where  the  contract  is  entire  and  a  portion  of  the  goods  are  unsatis- 
factory the  seller  and  the  buyer  enter  into  negotiations  which  have  the  effect  of 
making  the  contract,  in  fact,  severable;  the  seller  may  by  his  conduct,  in  other 
words,  recognize  the  right  of  the  buyer  to  reject  a  portion  of  the  goods,  even  while 
insisting  that  the  goods  are  sufficient^).  Unless  there  are  facts,  however,  indicating 
either  that  new  contractual  rights  have  been  created,  or  rights  or  remedies  existing 
under  the  former  contract  have  been  waived,  the  general  rule  will  prevail,  which 
denies  to  the  buyer  the  right  to  impose  different  obligations  on  the  seller  than  those 
fixed  by  the  contract,  even  where  the  seller  is  himself  guilty  of  a  breach. 

As  to  the  notice  which  the  buyer  must  give,  it  seems  that  no  particular  form  is 
in  general  required*).  A  mere  notice  that  he  rejects  the  articles  without  pointing  out 
the  precise  defects  in  the  goods  has  been  held  sufficient*).  But  if  he  undertakes  to 
give  notice  of  the  defects  and  places  his  objections  upon  certain  grounds,  it  seems 
he  cannot  afterwards  rely  upon  other  defects  which  might  have  been  known  to  him 
when  he  gave  the  first  notice^).  Frequently,  the  contract  provides  for  giving  notice 
in  a  particular  form,  as  in  writing.  Such  stipulation  is  waived,  however,  where  the 
seller  or  his  authorized  agent  attempts  to  remedy  the  defect,  or  otherwise  acts  upon 
an  informal  notice,  or  where  he  absolutely  refuses  to  take  back  tlie  thing  sold  or 
remedy  the  defect  under  any  circumstances'). 

3.  DUTIES  OF  THE  BUYER  WITH  RESPECT  TO  GOODS  IMPROPERLY 
DELIVERED.  —  Where  the  goods  are  properly  rejected  by  the  buyer,  that  is,  where 
they  are  not  of  the  kind,  quantity,  or  quality  that  should  be  delivered  under  the  con- 
tract, or  where  they  are  delivered  too  late  to  comply  with  the  provisions  thereof, 
the  buyer  fulfills  his  whole  duty  in  regard  to  the  goods  when  he  notifies  the  seller  that 
he  refuses  to  accept  them*).  In  other  words  there  is  no  obligation  on  the  buyer  to 
take  active  steps,  (in  the  absence  of  an  agreement  to  that  effect),  for  the  purpose  of 
returning  the  goods  to  the  seller. 

If  the  seller  neglects  for  an  unreasonable  period  to  retake  the  goods,  there  is 
some  warrant  in  the  decisions  for  the  authority  on  the  buyer's  part  to  sell  the  goods 
to  save  expense^).  This  right,  however,  must  be  confined  within  narrow  limits,  for, 
as  the  buyer  owes  no  duties  with  respect  to  the  goods,  it  is  difficult  to  see  upon  what 
ground  he  can  rightfully  intermeddle  with  them.  It  is  doubtless  true  that  if  the 
evidence  shows  that  the  goods  would  have  perished  if  not  sold,  the  seller  cannot  prove 
any  damage  by  reason  of  the  sale,  but  it  is  doubtful  if  his  so-called  right  of  resale  has 
any  higher  ground  than  this'"). 

Where  the  buyer  has  rightfully  refused  acceptance  of  the  goods,  the  buyer  is 
released  from  further  obligation,  if  the  delivery  were  a  condition  precedent  to  his 
liability.  Hence,  a  subsequent  proper  tender  of  delivery  by  the  seller  will  not  operate 
to  restore  the  liability  of  the  buyer  once  discharged.  In  other  words,  a  second  tender, 


1)  Clark  V.  Baker,   (184.'5)    5   Met.    452.  640.  —  «)   Sales  Act,  sec.   50.    With  respect 

This  may  be  changed  by  usage,  however,  s.  to  the  notice  that  must  be  given,  as  has  been 

c.  (1846)   11  Met.  (Mass)   186.  —  ~)  VVilliston  said  before,  no  particular  form  is  necessary, 

on  Sales,  sees.   466,   493;  2  Mechem  on   Sales,  but  in  Bascom  v.   Danville  Store  Co.,  (1897) 

sec.   1398.    On  severable  contracts,  see  Norris  182  Pa.  St.  427,  the  Court  held  that  a  letter 

v.   Harris,   (1860)    15    Cal.    226.    —    ^)  As  in  which  said,   "we  fear  we  cannot  use  the  pat- 

Russel   V.    Lilienthal,    (1899)    36    Oreg.     105,  terns  at  all;  we  must  either  be  paid  for  the 

where  the  seller  delivered  and  the  buyer  paid  extra  cost  or  will  return  the  patterns;  please 

for   a    portion  of    the   goods    delivered    with-  advise  us  what  to  do  in  the  matter,"  weis  not 

out  saying  anything  about  the  remainder.  —  an    absolute  refusal  to    accept.    —    *)    Rubin 

4)  Am.  White  Bronze   Co.  v.  Gillette,    (1891)  v.  Sturt«vant,  (1897)  80  Fed.  930.—  i»)  Pro- 

88  Mich.  231.  —  *)  Elliott  v.  Howison,  (1906)  fessor   Williston,    (Sales,    sec.    489,    note   83), 

146  Ala.   568.   —   6)   Johnson    v.   Oppenheim,  cites  Smith,  Mercantile  Law  (10th  Ed.)   660, 

(1873)  55  N.  Y.  291;  Ginn  v.  W.  C.  Clark  Co.,  to  the  effect  that  a  sale  by  the  buyer  on  be- 

(1906)  143  Mich.  84.    This  doctrine  is  criticized  half  of  the    seller  is   "a  dangerous  course   to 

in  Williston   on    Sales,    sec.   495.   —  ')   As  to  pursue    and    never    ought    to    be    resorted    to 

acting  on  informal  notice:  Briggs  v.  Reemby  without  necessity,"  and  adds  concerning  the 

Co.,   (1895)    96    la.    202.    As    to    repudiation:  statement,   "it  is  probably  true." 
Wood  Machine  Co.  v.  Calvert,  (1895)  89  Wis. 
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after  the  first  has  proved  hisufficient,  need  not  be  accepted  by  the  buyeri). 
The  terms  of  the  rejection  may,  however,  indicate  that  the  buyer  expects  a  correction 
of  the  tender,  in  which  ease,  of  course,  his  habihty  is  not  at  an  end,  for  he  has  not  yet 
finally  refused  acceptance  2).  And  it  is  very  often  the  case  that  the  contract  allows 
the  seller  an  opportunity  to  remedy  defects  in  the  delivery;  the  hability  of  the  buyer 
continues  in  such  a  case  until  the  seller  has  exercised  his  opportunity  or  until  he  has 
had  a  reasonable  time  in  which  to  do  so^). 

4.  PAYMENT  OF  THE  PRICE.  —  The  buyer's  remaining  duty,  after  accept- 
ance of  the  goods,  is  to  pay  the  price.  As  the  payment  is  due  forthwith  upon  the 
delivery  of  the  goods,  no  demand  for  the  price  is  necessary,  but  the  seller  may  begin 
an  action  for  it  at  once.  Express  agreement,  or  the  conduct  of  the  parties,  or  usage 
may,  however,  indicate  that  the  sale  is  made  on  credit,  in  which  event  the  price  is 
not  payable  until  the  time  for  credit  has  expired*).  And  the  fact  that  the  seller  has 
been  induced  to  extend  the  credit  to  the  buyer  by  reason  of  the  latter's  fraud,  does 
not,  in  most  jurisdictions,  warrant  the  defrauded  seller  in  suing  at  once  for  the  price, 
although  it  does  universally  warrant  him  in  rescinding  the  sale  and  recovering  the 
goods  from  the  dishonest  vendee^). 

From  the  fact  that  no  demand  is  necessary  for  the  price  in  the  ordinary  contract, 
and  that  therefore  the  buyer  must  seek  out  the  seller  to  pay  him,  it  follows  that  the 
place  where  payment  should  be  made  is  wherever  the  seller  may  be  found,  or  at 
his  residence  or  place  of  business^).  A  limitation  on  this  proposition  appears  to  be 
that  the  buyer  need  not  follow  the  seller  beyond  the  limits  of  the  state  in  order  to 
tender  payment'). 

Unless  a  different  medium  of  payment  is  provided  for  by  the  contract,  payment 
must  be  made  in  the  lawful  money  of  the  United  States  constituting  legal  tender 
under  the  Acts  of  Congress^).  However,  it  is  not  uncommon  to  provide  for  payment 
of  the  price  in  the  bill  of  exchange,  check  or  other  paper  of  the  buyer,  or  in  the 
negotiable  paper  of  other  persons,  and  even  though  there  be  no  such  provision  in 
the  contract,  the  seller  may  accept  such  paper,  as,  indeed,  he  may  accept  anything 
else,  as  substituted  payment. 

Where  negotiable  paper  of  the  buyer  or  even  of  a  third  person  is  received  by  the 
seller,  however,  the  presumption  is  that  it  is  not  received  as  absolute  payment,  but 
merely  as  conditional  payment^).   But  this  presumption  merely  alters  the  burden  of 

1)  Hallwood  Cash  Register  Co.  V.  Lufkin,  and   United   States   Treasury   ("greenbacks") 

(1901)  179  Mass.    143;   McCormick   Harvester  are  full  legal  tender,  except  for  duties  on  im- 

Co.  V.  Russell,  (1892)  86  la.  55G.   The  converse  ports  and  interest  on  the  public  debt.    In  im- 

proposition  is  true,  and  after  rejection  the  buy-  portant   contracts   for   the   payment   of   large 

er  has  no  right  to  test  the  goods.   Cream  City  sums    however,    it    is    usual    to    stipulate    for 

Glass  Co.   V.   Friedlander,   (1893)   84  Wis.   53.  payment   in  gold   coin.     II.    Subsidiary   silver 

—  2)  WTiitla  V.  Moore,  (1894)  164  Pa.  St.  451.  coins,   viz.    half   dollars,   quarter   dollars,   and 

—  *)  As  an  example  of  a  case  where  the  seller  dimes,  are  legal  tender  for  amounts  not  ex- 
had  a  right  to  remedy  defects  in  the  goods  ceeding  ten  dollars.  III.  Nickel  coins  (the 
delivered,  see  McCormick  Harvester  Co.  five  cent  piece)  and  bronze  coins,  (the  one 
V.  Brower,  (1893)  88  la.  607.  —  *)  2  Mechem  cent  piece)  are  legal  tender  for  amounts  not 
on  Sales,  sec.  1410.  —  ')  That  the  seller  exceeding  twenty-five  cents.  The  other 
cannot  sue  for  the  price  before  the  term  of  currency  of  the  United  States,  but  which  is 
credit  has  expired,  even  though  it  was  pro-  not  legal  tender  is,  gold  certificates  issued 
cured  by  the  fraud  of  the  buyer,  see  Kellogg  against  gold  and  silver  bullion  deposited  in 
v.  Turpie,  (1879)  93  111.  265;  Jones  v.  Brown,  the  United  States  Treasury,  and  silver  certi- 
(1895)  167  Pa.  St.  395.  In  New  York,  the  fioates,  issued  against  silver  dollars  deposited 
courts  rather  illogically  allow  the  seller  to  in  the  Treasury  both  of  which,  though  not 
sue  for  the  price  in  such  case.  Hoilbronn  legal  tender,  are  receivable  for  all  public 
v.  Herzog,  (1900)  165  N.  Y.  98,  and  this  dues,  and  national  bank  notes,  issued  by 
doctrine  is  said  to  have  been  tidopted  in  Ok-  national  banks  upon  the  security  of  United 
lahoma  and  Kentucky.  2  Mechem  on  Sales,  States  bonds,  deposited  in  the  United  States 
sec.  1411,  note  5.  That  the  seller  may  rescind  Treasury,  which,  though  not  legal  tender, 
and  sue  for  the  goods  themselves  or  for  their  are  also  receivable  for  all  public  dues,  except 
value,  either  in  tort  or  quasi  contract  see  Parker  duties  on  imports,  and  must  be  accepted  by 
v.  Simpson,  (1902)  180  Mass.  334,  343.  —  all  other  national  banks.  Huffcut,  Elements 
«)  Gale  v.  Corey,  (1887)  112  Ind.  39.  —  ')  Hale  of  Business  Law,  pp.  145—146.  —  »)  Randolph, 
V.  Patton,  (1875)  60  N.  Y.  234.  —  S)  Legal  Commercial  Paper  (2d  Ed.)  sec.  1509.  It  is 
tender  is  established  by  the  laws  of  the  Uni-  said  that  the  contrary  presumption  prevails 
ted  States  as  follows:  I.  Gold  coin,  standard  in  Indiana,  Louisiana,  Maine,  Massachusetts, 
silver  dollars,  and  Treasiu-y  notes  under  the  and  Vermont.  Daniels,  Negotiable  Instru- 
Act  of  1890,  are  legal  tender  to  any  amount,  ments,  (5th  Ed.)  sec.   1260.    A  circutnstanoo 
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proof,  and  facts  may  be  shown  indicating  that  the  seller  intended  to  receive  the  paper 
in  satisfaction  of  the  priced).  Another  consequence  of  the  seller's  right  to  have  money 
in  payment  is  that  the  buyer  cannot  tender  in  payment  the  seller's  own  negotiable 
paper,  or  offer  to  pay  the  price  by  cancelling  an  indebtedness  due  to  him  from  the 
buyer*).  If  the  buyer  offers  to  satisfy  his  obligation  in  such  manner,  the  seller  may 
rescind  the  sale  and  retake  the  goods,  if  already  delivered.  But  if  the  seller,  instead 
of  rescinding,  sues  the  buyer  for  the  price,  the  latter  may  use  the  seller's  note  or 
other  obligation  by  way  of  set-off). 

Where  payment  if  made  to  another  person  than  the  seller,  for  the  account  of  the 
latter,  as  to  the  seller's  agent,  it  is  important  to  determine  whether  such  person  had 
power  to  receive  payment,  either  actual  or  ostensible.  Thus,  a  travelling  salesman 
not  entrusted  with  the  possession  of  goods,  would,  ordinarily,  not  have  authority  to 
receive  payment*),  while  a  similar  salesman  having  such  possession  would  ostensibly 
have  such  power^).  The  agent  cannot,  unless  specially  authorized,  accept  anything 
except  money  in  payment.  Hence,  if  a  collector  or  other  agent,  receives  a  check  in 
payment,  and  the  bank  upon  which  it  is  drawn  fails  before  the  check  is  presented, 
the  drawer  of  the  check  remains  liable^).  Proof  of  a  custom  on  the  part  of  the 
principal  to  permit  the  agent  to  receive  checks  in  payment  would,  however,  establish 
an  implied  authority  on  his  part,  or  an  ostensible  authority  might  be  shown  by 
evidence  that  it  was  the  custom  in  the  trade  to  pay  by  check. 

V.  REMEDIES  FOR  NON-PERFORMANCE.  —  A.  Classification  of  Remedies.  — 
The  subject  of  remedies  naturally  divides  itself  into  two  parts:  I.  The  remedies  of 
the  seller;  and  II.  The  remedies  of  the  buyer. 

The  remedies  of  the  seller  are  of  two  kinds:  1.  remedies  of  the  seller  against  the 
goods;  and  2.  remedies  against  the  buyer  personally.  The  seller's  remedies  of  the 
first  class  are  non-judicial;  those  of  the  second  class  are  judicial.  The  remedies  of 
the  seller  against  the  goods  are,  a)  the  seller's  lien,  b)  stoppage  in  transitu,  c)  resale, 
and  d)  rescission.  The  remedies  against  the  buyer  personally,  are,  a)  an  action  for  the 
price,  and  b)  an  action  for  damages  for  non-acceptance'). 

The  remedies  of  the  buyer  in  respect  to  the  goods  are,  a)  to  take  the  goods,  by 
his  own  act  or  by  judicial  remedies,  and  b)  to  rescind  the  sale  for  breach  of  warranty. 
His  remedies  against  the  seller  personally,  are,  a)  an  action  for  damages  for  non-deli- 
very, b)  (in  exceptional  cases)  specific  performance  of  the  contract,  and  c)  an  action 
for  damages  for  breach  of  warranty S). 

1.  THE  UNPAID  SELLER'S  LIEN.  —  WTiere  the  title  has  not  passed  and  the 
seller  retains  possession  of  the  goods,  his  security  is  ample.  It  is  only  where  the 
title  has  passed  that  the  question  of  security  becomes  important.  In  such  case, 
where  the  unpaid  seller  has  still  possession  of  the  goods,  he  may  continue  in  general 
to  retain  such  possession  as  security  until  payment  or  tender  of  the  price.  This  is 
the  usual  case  of  the  so-called  unpaid  seller's  lien**).  The  lien,  however,  is  somewhat 
more  extensive  than  just  stated.  It  extends  also  to  the  case  where  there  has  been  a 
term  of  credit,  (during  which,  of  course,  the  buyer  might  have  demanded  possession 
of  the  goods),  but  the  goods  have  remained  in  the  seller's  possession  until  the  term 
has  expired,  and  the  price  remains  unpaid  i").   In  such  case,  the  buyer  has  lost  hia 

that   would   seem   to   be   important   in   cases  —  *)  Law  v.  Stokes,  (1867)  32  N.  J.  L.  249. 

where  the  paper  of  a  third  person  is  given  is  —  ^)  Seiple  v.  Irwin,   (1858)    30  Pa.  St.  513; 

the  indorsement   by   the  person  making  pay-  Mechem     on     Agency,     sees.      33G — -343.     — 

ment  in  such  paper.     If  he  indorses  the  note  ')   Harlan   v.   Ely,    (1880)   68   Cal.    522.     The 

or  bill,  he  becomes  liable  upon  it  to   the  in-  agent  would   also   be   liable   to   the   principal, 

dorsee,  and  the  giving  of  the  note  or  bill  is  in  such  case,  if  the  principal  could  not  recover 

more  naturally  to  be  regarded  as  conditional.  against  the  drawer  of  the  check.  —  ')  Sales 

If   the   paper   is   not   indorsed   by   the   buyer.  Act,  sec.  53.  —  8)  Sales  Act,  sees.  66,  67,  68, 

it  may  well  be  presumed  to  be  given  in  ab-  and  69.  —  *)  Arnold  v.  Delano,  (1849)  4  Cush. 

solute  payment.     Daniels,   Negotiable   Instru-  33;   Sales  Act,   sec.   04,   subsec.    1;   California, 

ments  (5th  Ed.)  sec.    1264;  Randolph,  Com-  Civil  Code,  sec.  3049.  —  i")  Manifestly  if  the 

mercial  Paper,  (2d  Ed.)  sec.    1544.  seller   has   sold   the   goods   on   credit,   he   can 

')  The  evidence,  it  is  generally  said,  must  have    no   lien,   for   he   is   under   obligation    to 

be   clear   to   establish    the    fact    that    a    note  deliver  the  goods  to  the  buyer  without  pre- 

is  tu;cepted  as  absolute  payment.  See  Sebastian  payment  of  the  price.     This  case  of  the   un- 

May  Co.  v.  Codd.  (1893)  77  Md.  293.  —  ^)  Allen  paid  seller's  lien,  therefore,  arises  only  where 

V.  Hartfield,  (1875)  76  111.  358;  Wabash  Ele-  the  buyer  permits  the  seller  to  retain  posses- 

vator  Co.  v.  First  National  Bank,  (1872)  23  sion   until  the  period  of  credit   has  expired. 

Oh.  St.  311.  —  3j  Mechem  on  Sales,  sec.  1438.  Sales  Act,   sec.    54.   subsec.  lb. 
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right  of  possession,  and  the  seller's  mere  possession  ripens  at  once  into  a  right  of 
possession.  Another  case  where  the  unpaid  seller's  lien  exists  is  where  the  buyer  be- 
comes insolvent  before  delivery  of  the  goods  to  him^).  Although  the  goods  may  have 
been  sold  on  credit  and  the  term  of  credit  has  not  expired,  the  seller  in  possession  is 
not  bound  to  dehver  the  goods  to  the  buyer  after  the  latter's  insolvency.  Such  a 
financial  condition  on  the  buyer's  part  makes  it  improbable  that  payment  wiU  be 
made  when  it  falls  due,  and  it  would  be  unjust  to  force  the  seller  to  surrender  the 
goods  and  take  in  exchange  a  right  of  action  which  is  probably  worthless^). 

Insolvency  in  reference  to  the  seller's  hen  does  not  necessarily  mean  insolvency 
within  the  meaning  of  the  Bankruptcy  Act.  By  the  definition  in  the  Sales  Act  which 
expresses  the  general  rule  on  the  matter,  a  person  is  insolvent  who  either  has  ceased 
to  pay  his  debts  in  the  ordinary  course  of  business  or  cannot  pay  his  debts  as  they 
become  due^).  Insolvency  and  even  bankruptcy  do  not,  however,  discharge  the 
contract.  The  trustee  in  bankruptcy  may  pay  the  price  and  become  entitled  to  the 
possession  of  the  goods,  where  the  title  has  passed  to  the  bankrupt  prior  to  the  filing 
of  the  petition  —  in  other  words,  he  occupies,  in  this  respect,  precisely  the  same 
position  which  the  bankrupt  occupied.  The  seller  is  not  bound  to  surrender  possession 
to  the  trustee  without  payment  any  more  than  he  was  bound  to  surrender  possession 
to  the  bankrupt*). 

The  unpaid  seller's  lien  avails  even  where  he  has  given  an  order  to  the  buyer  to 
procure  the  goods,  provided  the  latter  has  not  actually  taken  possession  of  them 
before  insolvency,  or  provided  the  warehouseman  or  bailee  has  not  attorned  to  the 
buyer  before  that  time^).  Wliere  the  seller  himself  holds  the  goods  as  warehouseman 
for  the  buyer,  even  though  he  has  issued  to  the  buyer  a  non-negotiable  warehouse 
receipt  for  the  goods,  he  may  assert  his  lien  upon  the  insolvency  of  the  purchaser^). 
Wliere  a  negotiable  warehouse  receipt  or  bill  of  lading  has  been  issued  to  the  buyer, 
the  seller's  lien  becomes  ineffective,  for  the  warehouseman  or  carrier  must  surrender 
the  goods  to  the  holder  of  the  receipt'').  And,  in  general,  the  title  und  right  of  posses- 
sion of  goods  foUow  the  negotiable  document  of  title^). 

From  what  has  been  said  in  regard  to  payment  in  the  last  section,  it  follows  that 
the  seller's  lien  is  only  conditionally  removed  by  the  fact  that  he  has  taken  negotiable 
paper  in  payment,  and  that  it  revives  when  the  buyer  becomes  insolvent  before 
delivery  of  possession  of  the  goods^).  If,  in  such  a  case,  the  paper  is  still  in  the 
seller's  hands,  it  is  clear  that  the  case  is  only  the  usual  one  of  the  credit  being  destroyed 
by  insolvency.  If,  however,  he  has  sold  the  paper  to  a  third  person  by  indorsement, 
he  may  still  assert  the  lien,  for  he  is  liable  to  subsequent  holders  of  the  paper  by 
reason  of  his  indorsement,  and  is  practicaOy,  therefore,  an  unpaid  vendor^").  If, 
however,  he  has  sold  the  paper  without  indorsement,  as  he  may  do  where  it  was 
payable  to  bearer  or  indorsed  in  blank  by  the  original  payee,  he  can  no  longer  be 
held  Uable  upon  it,  and  there  is  no  reason  why  he  should  claim  to  be  an  unpaid 
vendorii). 

The  expression  "unpaid  seller"  embraces  agents  or  factors  who  have  them.selves 
paid  for  the  goods,  or  to  whom  the  bill  of  lading  has  been  indorsed  i^).  Even  if  the 
factor  has  not  actually  paid  for  the  goods  as  to  which  he  asserts  the  lien,  he  is  justified 
in  his  claim  of  lien,  if  he  has  bound  himself  to  pay  the  price^^). 

Although  a  part  of  the  purchase  price  has  been  paid,  the  seller  may  claim  a 
lien  upon  all  of  the  goods  for  the  unpaid  balance;  in  other  words,  the  lien  exists  so 
long  as  any  part  of  the  price  remains  unpaidi*).  Conversely,  though  part  of  the  goods 

1)  McElwee  v.  Metropolitan  Lumber  Co.,  such  paper  but  may  subsequently  be  revived 

(1895)    69    Fed.    302,     (a     leading    case).    —  by  the  insolvency  of  the  buyer.  —  l")  Sales 

*)  Southwestern  Freight  Co.  V.  Stantard,  (18G9)  Act,  sec.   52,  subsec.    la;  McElwee  v.   Metro- 

44  Mo.  34.;  Arnold  V.  Delano,  (1849)  4  Cush.  33;  politan   Lumber  Co.,   (1895)   69   Fed.    302.   — 

Sales  Act,  sec.  54,  subsec.  Ic.  —  ^)    Sales  Act,  U)  Daniels,  Negotiable  Instruments,  sec.  1264. 

sec.   76,  subsec.   3.     2  Mechem  on  Sales,  sees.  l^j    gales   Act,    sec.    52,   subsec.     2;    Newhall 

1519—1520.  —  *)  Williston  on  Sales,  sec.  662.  v.  Vargas,  (1836)  13  Me.  93.  —  ")  2  Mechem 

—  ^)  2  Mechem  on  Sales,  sec.  1493.  —  ^)  Sales  on  Sales,  sec.   1530.    The  rules  are  the  same 

Act,  sec.  54,  subsec.  2.  —  ')  Walters  v.  Western,  aa  in  regard  to  the  right  of  stoppage  in  trans- 

etc,  R.  R.  Co.,  (1891)  56  Fed.  369,  (1893),  63  itu.    An  agent   who  buys   goods    in  his  own 

Fed.  391.  —  8)  Sales  Act,  sec.  33.  —  ")  Ordi-  name    and    consigns    them    to    his    principal 

narily,    taking    paper    payable    at    a    future  cannot  exercise  such  right.    Lake  Shore,  etc., 

date  is  the  usual  method  of  extending  credit,  Ry.  Co.  v.  National  Live  Stock  Bank,  (1899) 

and   the   lien   will   be   suspended,    by    taking  178   111.    506.    —   i-*)    Sales   Act,   sec.    55. 
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has  been  delivered,  the  seller  may  assert  his  lien  on   the  remainder,   unless  the 
circumstances  show  a  waiver  of  the  lien^). 

The  unpaid  seller's  lien  is  lost  by  delivery  of  the  goods  to  the  buyer  or  his  agent, 
and  when  tlius  lost  is  not  recovered  by  the  subsequent  redelivery  to  the  seller  for 
some  special  purpose^).  The  seller's  right  of  possession,  and  consequently  his  lien, 
is  not  lost,  however,  by  his  parting  with  possession  of  the  goods,  where  he  does  so  by 
reason  of  the  fraud  of  the  buyer.  He  may  recover  the  goods  in  such  case  from  the 
buyer^).  The  seller  also  loses  his  lien  by  delivering  the  goods  to  a  carrier  or  other 
bailee  for  the  purpose  of  transmission  to  the  buyer,  without  reserving  the  right  to 
possession  of  the  goods,  for  the  reason  that  the  lien  is  dependent  upon  possession*). 

The  Uen  may  also  be  waived  by  the  seller^).  Thus,  if  he  sues  out  an  attachment, 
and  has  the  goods  taken  by  the  sheriff  or  other  officer  of  the  court,  he  loses  his  lien 
as  seller^).  Asserting  that  he  is  owner  of  the  goods  and  wrongfully  placing  his  refusal 
upon  that  ground  and  not  claiming  his  lien  will,  so  far  at  least  as  third  persons  ar 
concerned,  amount  to  a  waiver  of  the  lien'').  It  has  been  decided,  and  the  Sales  Act 
adopts  the  decision,  that  the  lien  is  not  waived  by  the  seller's  getting  judgment  for 
the  purchase  price^).  An  agreement  with  the  buyer  after  the  lien  has  attached  or 
revived,  that  he  mav  have  further  credit  will,  however,  be  a  waiver  of  an  existing 
lien  9). 

2.  RIGHT  OF  STOPPAGE  IN  TRANSITU.  —  a)  In  Oeneral.  —  Like  the  unpaid 
seller's  lien,  of  which  it  has  been  said  to  be  an  extension,  the  right  of  stoppage  in 
transitu  exists  only  in  cases  where  the  title  to  the  goods  has  passed.  It  is  the  right 
which  an  unpaid  seller  has,  after  delivery'  to  a  carrier  for  transportation  to  the  buyer, 
to  resume  possession  of  the  goods  at  any  time  while  they  are  in  transit,  in  cases 
where  the  buyer  is  or  becomes  insolvent i").  The  purpose  of  the  stoppage  in  transitu 
is  to  permit  the  seller  to  reassert  his  lieni^).  It  has  been  pointed  out  in  an  earlier 
section  that  the  occasions  for  the  exercise  of  this  right  have  become  less  frequent  by 
rea.son  of  the  ease  with  which,  under  modern  banking  conditions,  the  jus  disponendi 
may  be  effectually  reserved,  but  the  doctrine  of  stoppage  in  transitu  is  still  of  con- 
siderable importance  12). 

There  seems  to  be  no  difference  between  the  character  of  the  persons  who  may 
exercise  this  right  and  those  who  may  exercise  the  right  of  lieni^),  but  there  does  seem 
to  be  some  difference  as  to  the  occasions  on  which  the  rights  respectively  arise.  The 
right  of  lien  (where  a  credit  has  been  given)  attaches,  or  revives,  upon  the  buyer's 
becoming  insolvent;  the  right  of  stoppage  in  transitu  exists  under  the  words  of  the 
Sales  Act  where  the  buyer  is  or  becomes  insolvent  i*).  The  law,  in  most  jurisdictions 
where  the  Sales  Act  has  not  been  adopted,  also  recognizes  the  seller's  right  to  stop 
goods  in  transit  where  the  buyer  was  insolvent  at  the  time  the  goods  were  bought, 
as  well  as  where  the  insolvency  occurs  after  the  salei^).  If,  however,  the  seller  knows 
of  the  buyer's  insolvency  at  the  time  he  sold  the  goods,  he  cannot  exercise  this  right  i®). 
The  more  difficult  questions  connected  with  the  exercise  of  the  right  of  stoppage 
in  transitu  arise  out  of  the  meaning  of  the  word  transit.  If  the  transit  has  ended,  the 
right  is  at  an  end;  if  it  has  not  begun,  there  is  no  need  for  the  exercise  of  this  right, 

1)  Crummey  v.  Raudenbush,  (1893)  55  California,  Civil  Code,  sees.  3076—3080.  — 
426.  Minn.  —  ^)  Williston  on  Sales,  sec.  H)  California,  Civil  Code,  sec.  3080;  "Stoppage 
511.  —  3)  Lamb  v.  Utley,  (1906)  146  Mich.  in  transit  does  not,  of  itself,  rescind  a  sale, 
654.  —  *)  Sales  Act ,  sec.  56,  subsec.  1  a.  It  but  is  a  means  of  enforcing  the  lien  of  the 
has  been  said  (2  Mechem  on  Sales,  sec,  1496)  seller."  —  ^^)  See  ante  section  on  Reservation 
that  the  lien  is  not  lost  where  the  carrier  acts  of  Jus  Disponendi.  —  l^)  While  an  agent  who 
as  the  agent  of  the  seller.  It  is  believed  that  has  sold  the  goods  in  his  own  name  may 
there  should  be  no  distinction  between  this  stop  the  goods  in  transit  to  the  buyer,  he  may 
case  and  the  case  where  the  buyer  employs  not  do  so  when  the  goods  are  in  course  of 
the  carrier.  The  carrier  is  deemed  to  have  delivery  to  his  principal.  A  factor  loses  his 
an  independent  possession.  The  right  of  lien  lien  by  delivery  to  a  carrier.  Gwyn  v.  Rich- 
will  be  lost  where  a  seller  who  has  an  order  mond,  etc.,  R.  R.  Co.,  (1881)  85  N.  C.  429. 
bill  of  lading  transfers  the  bill  to  another  —  i*)  Sales  Act,  sec.  57.  There  is  some  au- 
person  by  indorsement.  Sales  Act,  sec.  33.  thority  to  the  contrary.  Rogers  v.  Thomsus, 
—  ')  Sales  Act,  sec.  56,  subsec.  Ic.  —  «)  Legg  (1849)  20  Conn.  53.  —  i^)  Bayonne  Knife  Co. 
V.  Willard,  (1835)  17  Pick.  140.  —  ')  Crum-  v.  Umbenhauer,  (1895)  107  Ala.  496;  Cali- 
mey  v.  Raudenbush,  (1893)  55  Minn.  436.  —  fornia.  Civil  Code,  sec.  3076.  —  i")  Fenk- 
")  Sales  Act,  sec.  56,  subsec.  2;  Wade  v.  hausen  v.  Fellows,  (1889)  20  Nev.  312.  Sed 
Moffett,  (1859)  21  111.  110.  —  »)  2  Mechem  quaere, 
on  Sales,  sec.  1517.  —  i<>)  Sales  Act,  sec.  57; 
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for  the  seller's  right  of  lien  affords  him  ample  protection^).  The  transit  begins  at 
the  instant  the  seller  so  parts  with  the  goods  that  he  loses  his  seller's  lien,  and  con- 
tinues until  the  time  that  the  carrier  or  bailee  delivers  the  goods  to  the  buyer  himself, 
or  to  an  agent  of  the  buyer  whose  duty  is  something  more  than  merely  to  carry  or 
deliver  the  goods  to  the  buyer^).  Thus,  where  the  goods  are  delivered  to  one  carrier 
to  be  by  him  delivered  to  a  forwarding  agent  of  the  purchaser  for  transportation  to  a 
more  distant  point,  the  fact  that  the  forwarding  agent  is  employed  by  the  buyer  does 
not  affect  the  right  of  stoppage  in  transitu 3).  On  the  other  hand,  if  the  agent  to  whom 
the  delivery  is  made  by  the  carrier  is  subject  to  general  orders  from  the  buyer  as  to 
the  disposition  of  the  goods,  the  transit  is  ended  by  the  delivery  to  such  agent'*). 

It  is  unimportant  so  far  as  the  exercise  of  this  right  is  concerned,  whether  the 
freight  is  paid  by  the  seller  or  by  the  buyer^).  The  carrier  although  selected  by  the 
buyer,  is  entrusted  with  the  goods  for  only  one  purpose,  that  of  delivery  to  the  buyer. 
But  if  the  goods  are  shipped  on  the  buyer's  own  vessel,  the  delivery  to  the  master  is 
a  delivery  to  the  buyer,  for  he  is  subject  to  the  general  directions  of  the  owner  of  the 
vessel*).  If  the  buyer  is  the  charterer  of  the  vessel  instead  of  the  owner,  a  delivery 
to  the  master  is  not  necessarily  or  usually  a  delivery  to  a  general  agent  of  the  charterer, 
for  the  master  ordinarily  is  the  employee  of  the  owners  and  not  of  the  charterer''). 
A  delivery  to  the  buyer's  truckman  or  carter,  is  a  delivery  to  the  buyer,  and  ends  the 
transit,  but  where  the  carrier  to  whom  the  seller  has  entrusted  the  goods  for  carriage 
is  under  obligation  by  his  contract  or  by  usage  to  deliver  the  goods  at  the  buyer's 
residence  or  place  of  business,  the  transit  continues  until  such  delivery  is  accom- 
plished*). It  is  to  be  noted  that  the  transit  may  continue  although  the  carriage  has 
terminated,  as  where  the  goods  are  held  by  a  warehouseman  awaiting  further  ship- 
ment or  where  they  are  held  by  a  carrier  at  their  final  destination  awaiting  the  buyer's 
receipt^).  Wliere  the  goods  have  come  into  the  hands  of  customs  officers  and  have 
been  placed  in  a  public  warehouse,  the  transit  is  not  terminated  until  the  consignee 
has  duly  entered  them,  given  bond  for  the  payment  of  duties  and  received  the  ware- 
house receipt  1").  The  right  of  stoppage  sometimes  survives  even  the  actual  tender  of 
the  goods.  This  is  the  case  where  the  buyer  refuses  to  receive  them,  and  they  remain 
in  the  possession  of  the  carrier  or  other  bailee^).  The  fact  that  the  seller  has  also 
refused  to  take  the  goods  back  is  immaterial;  he  may,  notwithstanding,  assert  the 
right  of  stoppage  in  transitu  upon  learning  of  the  buyer's  insolvency. 

The  right  of  stoppage  in  transitu  may  be  defeated  by  the  buyer  or  his  assignee 
or  subpurchaser.  Thus,  if  before  the  right  is  exercised,  the  buyer,  his  assignee  or 
subpurchaser,  gets  possession  of  the  goods  from  the  carrier,  although  they  have  not 
yet  reached  their  destination,  the  transit  is  ended  i^).  The  seller  cannot  complain,  for 
he  has  made  no  contract  or  reservation  of  title  inconsistent  with  the  carrier's  act  in 
delivering  the  goods.  So,  even  though  the  buyer  has  not  obtained  actual  possession 
from  the  carrier  or  bailee,  yet  if  the  latter  has  consented  to  hold  the  goods  for  the 
buyer,  the  seller's  right  of  stoppage  is  gone^^).  Wliile  the  carrier  can  thus  defeat  the 
right  of  stoppage  in  transitu,  by  a  delivery  to  the  buyer,  before  the  destination  is 
reached,  he  cannot  enlarge  that  right  by  wrongfuUy  refusing  to  deliver  the  goods  to 
the  buyer  at  the  end  of  the  transit i*). 

1)    As    to    when    the    transit    ends,    see  —  ')  2  Mechera  on  Sales,  sec.  1550;  Williston 

Brewer  Lumber  Co.   v.   Boston,  etc.,   R.    R.  on  Sales,  sec.   532.    The  question  is  affected 

Co.,    (1901)    179   Mass.    228.   —   ^)   Sales   Act,  by  the  character  of  the  bill  of  lading  issued; 

sec.    58,    subsec.    la;    California,    Civil    Code,  if  an  order  bill  of  lading  be  given,  the  goods 

sec.   3078:   "The  trarsit  of  property  is  at  an  can  only  be  delivered  upon  production  of  the 

end  when  it  comes  into  the  possession  of  the  bill.    Williston  on  Sales,  sec.   542;  Sales  Act, 

consignee    or   into    that   of   his    agent,    unless  sec.  33.  — *)  Re  Burke,   (1905)   140  Fed.  971. 

such  agent  is  employed  merely  to  forward  the  —   3)    Hutchinson    on   Carriers,    sec.    416.    — 

property    to    his    consignee."     —    ^)    Cabeen  i")  Parker  v.  Byrnes,  (1871)   1  Lowell  (U.  S.) 

V.   Campbell,   (1858)   30   Pa.   St.    254;   Brooke  s.   c.   Fed.   Cas.   No.  1119;   Mottram  v.   Heyes, 

Iron  Co.   V.   O'Brien,   (1883)    135  Mass.   442;  (1846)  5  Denio  (N.  Y.)  629,  Harris  v.  Pratt, 

Aguirre   v.    Parmalee,    (1853)    22   Conn.    473;  (1858)  17  N.  Y.  249.  —  ")  Sales  Act,  sec.  58, 

Markwald    v.    Creditors,    (1857)    7    Cal.    213;  subsec.  lb.  — i^)  Poole  v.  Houston,  etc.,  Ry. 

Blackman  v.   Pierce,   (1863)   23  Cal.   508.   —  Co.,  (1882)  58  Tex.    134;  Sales  Act,  sec.   58, 

■*)  Aguirre   v.  Parmalee,   (1853)   22  Conn.  473.  subsec.  2a.  —  i^j  Williston  on  Sales,  sec.  528; 

—  °)  Harris   v.  Pratt,    (1858)    17  N.  Y.  249.  Sales  Act,  sec.  58,  subsec.  2b.  —  i*)  Benja- 

Though  both  title  and  the  risk  of  loss  may  min  on  Sales,  (7th  Am.  Ed.)  sec.  855;  Sales 

be  with  the  buyer,  the  right  of  stoppage  may  Act,  sec.  58,  subsec.  3. 
still  exist.  —  6)  Williston  on  Sales,  sec.  532. 
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A  partial  delivery  of  the  goods  does  not  generally  defeat  the  seller's  right  of 
stoppage  in  transitu.  There  may  be  circumstances,  however,  from  which  a  jury  might 
infer  an  agreement  with  the  buyer  to  give  up  possession  of  all  of  the  goods,  and  that 
the  partial  delivery  was  a  symbolical  delivery  of  the  whole.  The  Sales  Act  provides 
for  leaving  this  question  of  fact  in  the  particular  case ').  Partial  payment  of  the  price 
has  no  effect  upon  the  right  of  stoppage  in  transitu,  the  right  exists  so  long  as  any 
part  of  the  price  remains  unpaid  2). 

The  right  of  stoppage  in  transitu  may  be  waived.  If  the  seller  purports  to  make 
claim  to  the  possession  of  the  goods  under  authority  from  the  buyer,  he  manifestly 
cannot  at  the  same  time  claim  liis  right  as  an  unpaid  seller  seeking  to  re-establish  his 
lien^).  An  attachment  levied  by  the  seller  constitutes  a  waiver  of  the  right  of  stoppage 
in  transitu*).  So,  beginning  an  action  for  the  purchase  price  has  been  held  to  be  a 
waiver  of  a  right  to  give  notice,  but  not  a  waiver  of  a  notice  previously  given ^). 

b)  Effect  of  Stoppage  in  Transitu.  —  The  effect  of  stoppage  in  transitu  is  to 
revest  the  seller's  lien^).  Accordingly,  after  proper  notice  to  the  carrier,  the  latter 
becomes  liable  for  the  value  of  the  goods,  if  he  delivers  them  to  the  buyer  in  disregard 
of  the  notice').  The  doctrine  being  originally  of  equitable  origin,  the  courts  look  at 
the  seller  as  equitably  entitled  to  the  goods  until  payment  and  regard  his  rights  as 
paramount  to  the  rights  of  persons  who  attempt  to  acquire  liens  upon  the  pro- 
perty. Hence,  attachments  or  executions  levied  upon  the  goods  by  creditors  of  the 
buyer,  even  where  they  are  levied  before  the  right  of  stoppage  is  asserted  by  notice 
to  the  carrier,  yield  to  the  unpaid  seller's  rights 8). 

Much  discussion  by  judges  and  text  writers  has  been  had  upon  t!ie  question  as 
to  the  right  of  the  unpaid  seller  to  intercept  the  proceeds  of  the  sale  of  goods  made  t)y 
the  buyer  to  a  bona  fide  p'urchaserduring  transit^).  Where  the  view  of  negotiability  of 
bills  of  lading  is  that  adopted  in  the  Sales  Act  prevailing  as  law  in  many  jurisdictions 
and  universally  in  commercial  practice,  the  carrier  is  under  obligation  to  deliver 
only  to  the  holder  of  the  indorsed  bill  of  lading  and  is  not  justified  in  delivering  the 
goods  without  the  production  of  such  billi").  It  is  impossible  to  recognise  the  right 
of  the  unpaid  seller  to  stop  the  proceeds  under  any  circumstances  where  the  bill  of 
lading  is  of  this  kind,  and  the  same  must  be  said  of  the  seller's  rights  where  the 
indorsed  bill  of  lading  has  been  pledged  by  the  buyer.  The  seller's  only  remedy  in 
case  of  a  pledge  to  a  bona  fide  pledgee  would  seem  to  be  to  pay  the  latter  the  amount 
of  his  advances  and  reacquire  the  bLU  of  lading;  and  in  the  case  of  the  second  sale, 
even  this  remedy  would  seem  impracticable,  for  the  reason  that  the  carrier  would 
be  justified  in  delivering  the  goods  to  the  second  purcha.ser,  notwithstanding  the 
notice,  and  the  latter  would  have  no  defense  to  an  action  brought  by  the  insolvent 
buyer  against  him  for  the  price  from  the  fact  that  notice  had  been  given  to  the  carrier. 
The  better  rule  therefore  would  seem  to  be  that  the  right  of  stoppage  in  transitu  is 
destroyed  by  the  negotiation  of  the  bill  of  lading  to  a  bona  fide  purchaser  for  value^^). 

1)  Sales  Act,  sec.  58,  subsec.  4.  —  2)  Owens  —  *)  A  transfer  made  to  a  purchaser  with 

V.  Weedman,  (1876)  82  111.409.  —  ')  Scholfield  notice,    or    a    transfer    made    to    an    innocent 

V.  Bell,  (1817)  14  Mass.  40.  —  *)  Woodruff  v.  purchaser  without  consideration  has  no  effect 

Noyes,  (1843)  15  Conn.  335.  —  ^)  20  Am.  &  Eng.  upon   the  right  of  stoppage  in  transitu.    Mo. 

Eneyc.  Law,  (2d  Ed.),  1114;   Calahan  v.  Bab-  Elwee    v.    Metropolitan    Lumber    Co.,    (1895) 

cock,  (1871)  21  Oh.  St.  281,  294.   (The  fact  that  09  Fed.   302.    The  purchaser  with  notice  and 

the  seller  did  not  know  that  the  transit   was  the   transferee   without  consideration   are   al- 

not  ended  wlien  he  began  the  action  and  that  ways  bound   by  rights  availing  against  their 

he    abandoned    the    suit   when    he    learned    it  transferor.  —  l")  Sales  Act,  sec.  33.   —  H)  This 

prevented  the  waiver  from  operating  in  this  is  the  view  adopted  in  the  Sales  Act,  sec.  62 

case.      Query,    whether    such    waiver    would  (last  paragraph).    See  Williston  on  Sales,  sec. 

exist  in   any  event  from   the  mere  beginning  542.     It  would,    of  course,  be  revived  by  his 

of   an    action).    . —   ^)    Sales   Act,    sec.    57.    —  reacquiring  the  bill  of  lading.     On  the  revival 

')  Jones  v.  Earl,  (1809)  37  Cal.  630.  — »)  This  of  the  right  of  stoppage  by  paying  the  pledge, 

doctrine  is  quite  anomalous  in  the  American  see  Chandler  v.  Fulton,  (Texas,  1853)  60  Am. 

system,  so  far  at  least  as  the  law,  in  contra-  Dec.    188.     The   transfer   of   a   non-negotiable 

distinction  to  equity  is  concerned.   It  is  prob-  bill  of  lading  would  not,  under  the  Sales  Act, 

ably  the  only  exception  to  the  rule  that  the  or   under   the   practice   of  railroads    or    mer- 

priority  of  liens  is  determined  by  the  order  chants  affect  the  rights  of    stoppage.     How- 

in  which  they  attach.    See  Blackman  v.  Pierre,  ever,    there   are   frequent   statements,   foUow- 

(1863)  23  Cal.  508;  Frame  v.  Oregon  Liquor  iiig  the  English  cases  to  the  effect  that  such 

Co.,    (1906)    48    Oreg.    272.     It    is    u-sually    in  a  bill  is  a  symbol  of  the  goods  and  its  transfer 

cases  when  creditors  have  levied  attachment  therefore  would  destroy  the  right  of  stoppage. 

that  the  seller  exercises  the  right  of  stoppage.  Porter,    Bills    of    Lading,    (1891)    sees.    496, 
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It  has  been  held  that  the  fact  that  the  second  purchaser  knows  that  the  original 
seller  is  unpaid  does  not  necessarily  destroy  the  good  faith  of  the  buyer;  knowledge 
by  the  second  purchaser  when  he  buys  the  goods  that  the  buyer  is  insolvent  is, 
however,  fatal  to  his  claim  of  bona  fidesi).  If  the  goods  have  been  destroyed  before 
the  notice  is  given,  the  seller  cannot  intercept  the  insurance  money  on  the  goods; 
the  buyer  or  his  assignee  is  entitled  to  the  proceeds  of  any  policies  upon  the  goods 
in  his  favor  2). 

c)  Manner  in  which  the  Right  of  Stoppage  may  be  Exercised.  —  It  is  not  always 
easy  to  determine  to  whom  the  notice  must  be  given.  A  notice  to  the  buyer  himself 
is  obviously  insufficient^),  but  a  notice  to  a  carrier,  as  for  example,  to  a  shipowner 
when  given  at  such  a  distance  that  he  cannot,  with  reasonable  diligence,  prevent 
the  delivery  of  the  goods,  may  not  be  a  reasonable  notice*).  If  notice  can  be  given  to 
the  agent  or  servant  of  the  carrier  in  actual  possession  of  the  goods,  it  will  be  suffi- 
cient in  anycase^).  The  seller  exercising  the  right  of  stoppage  in  transitu  must  pay 
the  carrier's  charges  for  the  particular  service,  but  is  not  obliged  to  discharge  any 
lien  which  the  carrier  may  have  upon  the  goods  for  prior  services  rendered  the 
buyer 6).  By  the  terms  of  the  Sales  Act,  the  carrier  is  not  obliged  to  deliver  or  justi- 
fied in  delivering  the  goods  to  the  seller  unless  the  negotiable  bill  of  lading  issued  for 
the  goods  is  surrendered  to  the  carrier''). 

No  particular  formalities  are  required  as  to  the  form  of  notice 8).  It  is  not 
even  necessary  to  refer  in  the  notice  to  the  insolvency  of  the  buyer,  though,  of 
course,  it  is  prudent  to  do  so.  The  goods  must  however  bs  described  with  reasonable 
certainty^). 

The  notice  may  be  given  by  the  unpaid  seller  or  by  an  agent  possessing  the 
general  authority  to  look  after  the  collection  or  the  securing  of  the  purchase  money; 
a  cashier  of  a  bank  charged  with  the  duty  of  collecting  a  draft  for  the  purchase  price 
has  been  held  to  be  such  an  agenti").  Original  defects  in  an  agent's  power  may 
be  cured  by  subsequent  ratification  by  the  seller,  provided  the  buyer  has  not  in  the 
meantime  procured  delivery  of  the  goods n).  Thus,  notice  from  a  mere  stranger  is 
sufficient  if  ratified  and  adopted  by  the  seller,  provided  that  the  stranger  giving 
the  notice  purports  to  act  for  the  seller. 

3.  EXERCISE  OF  RIGHT  OF  LIEN  AND  OF  STOPPAGE  IN  TRANSITU 
AGAINST  THIRD  PERSONS.  —  A  sale  made  by  the  buyer  of  goods,  while  the 
seller  is  in  possession  asserting  his  lien,  does  not  affect  the  lien,  and  the  same  is  true 
in  regard  to  the  right  of  stoppage  in  transitu,  except  in  cases  where  the  buyer  has  a 
negotiable  bill  of  lading  which  he  transfers  to  the  buyer i2).  The  Sales  Act  provides 
that  neither  of  these  rights  is  affected  by  any  sale  or  other  disposition  of  the  goods 
which  the  buyer  may  have  made,  unless  the  seller  has  assented  thereto,  and  specially 
covers  the  case  of  the  negotiation  of  an  order  bill  of  lading  by  the  statement  that  the 
negotiation  of  such  a  bill  of  lading  prevents  the  exercise  of  the  right  of  stoppage  or 
the  seller's  hen,  even  though  such  negotiation  be  made  after  notice  to  the  carrier  or 

532—547.    See  Sales  Act,  sec.  32,  which  pro-  (1883)    134    Mass.    288.     (The   carrier   is   not 

vides   that    the   indorsement   of   a   non-nego-  liable  for  not  transmitting  a  notice  which  he 

tiable  document  of  title  gives  no  additional  receives  to  the  officer.)  — .^)  Jones  v.  Earl, 

right  to  the  transferee.    See  also,  Hallgarten  (1869)  37  Cal.  030.  —  »)  Farrell  v.  Richmond, 

V.  Oldham,  (1883)   135  Mass.   1.  Compare  26  etc.,   Ry.    Co.,    (1889)    102   N.    C.    390;   s.  c. 

Am.    and   Eng.   Encyc.   Law,   (2d   Ed.)    1108;  11  Am.St.  Rep.  760.    (In  this  case  the  bill  of 

2  Mechem  on  Sales,  sees.    1563 — 1570.  lading    expressly    provided    that    the    carrier 

•)  Chandler  v.  Fulton,  (Texas,   1853)   60  should  have  a  lien  for  all  arrearages  of  freight 

Am.  Dec,  188.    (Notice  that  purchase  price  is  due  from  the  consignee,  but  this  was  insuffi- 

unpaid  does  not  defeat  subpurchaser);   Stan-  cient   to   make   the   right   of   stoppage   condi- 

ton   V.   Eager,   (1835)    16   Pick.,   467.     (Notice  tional    on    such   payment.)  —   ')    Sales    Act, 

of    insolvency     defeats     subpurchaser's    good  sees.    33   and   59.  —  8)    Rucker   v.    Donovan, 

faith.)  —  2)  Williston  on  Sales,  sec.  538  (last  (1874)   13  Kas.  253,  s.  c.   19  Am.  Rep.  84.  — 

sentence).    —  3)   Rucker  v.    Donovan,    (1874)  »)  Allen  v.  Maine  Central  Ry.  Co.,  (1887)  79 

13  Kas.  253,  s.  c.   19  Am.  Rep.  84,  with  note.  Me.  327,  s.  c.   1  Am.  St.  Rep.  310,  with  note. 

—  •1)  Jones  V.  Earl,  (1869)  37  Cal.  630.   (Notice  —  i")  Seymour  v.  Newton,  (1870)   105  Mass. 

should  be  given   if  possible  to   the  person  in  272;  26  Am.  &  Eng.  Encyc.  1115.  —  H)  Durgy 

actual  possession.)    If  a  sheriff  or  officer  has  Cement  Co.  v.  O'Brien,  (1877)   123  Mass.   12. 

taken   the  goods   under   attachment   or   exe-  — '^j  Eaton  v.  Cook,  (1859)  32  Vt.  58.   But  the 

cution,    the   notice   should   be   given   to   him  consent  of  the  original  seller  to  such  aubsale 

and  not  to  the  carrier.    Rucker  v.  Donovan,  waives  the  right  of  stoppage. 
supra:    French   v.    Transportation   Company, 
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bailee  of  the  seller's  claim  i).  The  transfer  of  a  non-negotiable  bill  of  lading  does  not 
operate,  under  the  })rovisions  of  the  Sales  Act,  as  a  symbolical  transfer  of  the  goods, 
and  lience  does  not  affect  the  right  of  lien  or  of  stoppage  in  transitu  2).  The  English 
Sale  of  Goods  Act  gives  a  wider  effect  to  non-negotiable  bills  of  lading,  —  in  fact, 
no  distinction  is  made  in  the  English  common  law  between  "ortier"  bills  and  "straight" 
bills.  By  the  English  Act,  the  transfer  of  any  bill  of  lading  to  a  bona  fide  holder  cuts 
off  the  seller's  remedies  against  the  goods').  Some  of  the  American  authorities  use 
the  same  language  in  regard  to  the  transfer  of  documents  of  title  without  noticing 
the  differences  in  commercial  practice.  The  Sales  Act  probably  represents  the 
prevailing  view  established  by  the  decisions  (apart  from  tiie  language)*). 

4.  FURTHER  REMEDIES  OF  UNPAID  SELLER  AGAINST  THE  GOODS. 
—  The  unpaid  seller's  lien  and  its  extension,  the  right  of  stoppage  in  transitu  would 
prove  very  inadequate  security  if  the  seller  simply  had  the  rigiit  to  detain  the  goods 
indefinitely.  The  unpaid  seller,  therefore,  who  has  possession  of  the  goods  is  given  the 
right  to  resell  the  goods  after  waiting  a  reasonable  time  for  the  buyer  to  pay  the 
price^).  In  the  case  of  perishable  goods,  this  sale  may  be  made  immediately®),  but 
the  question  of  reasonable  time  in  other  cases,  (except,  of  course,  where  the  contract 
does  not  itself  define  the  matter)  is  a  question  of  fact  to  be  determined  if  the  contract 
be  written  or  if  the  decision  does  not  involve  doubtful  questions  of  fact  by  the  judge, 
or  if  the  decision  be  doubtful  by  the  jury').  The  fact  that  the  term  of  credit  has  not 
expired  does  not  necessarily  make  a  sale  before  that  time  wrongful,  although  the 
existence  of  the  credit  may  bear  upon  the  question  of  what  is  a  reasonable  time^). 
Such  resale,  if  properly  made,  vests  the  title  in  the  new  buyer^),  and  the  proceeds 
of  the  sale,  even  if  there  be  a  profit,  belong  to  the  seller,  under  a  provision  of  the  Sales 
ActiO). 

The  sale  may  be  made  without  notice  to  the  original  buyer  of  an  intention  to 
make  it,  accordingtoasectionof  the  Sales  Act,  which  is  well  supported  by  authority  i'). 
But  there  is  a  considerable  number  of  decisions  to  the  effect  that  such  notice  is 
necessaryi2). 

Although  there  is  much  division  of  opinion  on  the  last  point,  there  seems  to  be 
none  upon  the  question  as  to  whether  notice  of  the  time  and  place  of  resale  must  be 
given.  There  is  no  such  necessity  i^).  The  sale  may  be  at  either  public  or  private  sale, 
and  in  either  event,  must  be  fairly  made  and  conducted  i*).  If  made  at  public  auction, 
it  has  been  held  that  the  seller  may  himself  buy  the  goods i^).  The  fact  that  the  seller 
exercised  the  remedy  of  resale  does  not  prevent  him  from  suing  the  original  buyer  for 
the  difference  between  the  contract  price  of  the  goods  and  the  price  procured  at  an 
honestly  conducted  resalei®). 

Whether  the  unpaid  seller  with  the  right  of  lien  may,  instead  of  selling  the  goods, 
rescind  the  sale  and  resume  title  to  the  goods  is  a  question  as  to  which  textwTiters 

1)  Sales  Act.  sec.  62  (last  sentence).  The  binger,  (1904)  129  Fod.  538.  —  »)  Diem  v. 
provision  in  the  Sale.s  Act  that  the  negotiation  Koblitz,  (1892)  49  Oh.  St.  41.  —  »)  Sales  Act, 
of  a  negotiable  bill  of  lading  after  notice  to  the  soc.  60,  subsec.  2.  —  '")  Sales  Act,  sec.  60, 
carrier  destroys  the  right  of  the  unpaid  seller  in  subsec.  1  (last  sentence);  Bridgford  v.  Crocker, 
regard  to  stoppage  in  transitu  is  supported  by  (1873)  60  N.  Y.  627.  —  ")  Sales  Act,  sec.  60, 
one  case  only.  Newhall  v.  Central  Pac.  R.  R.,  subsec.  3;  Wrigley  v.  Cornelius,  162  111., 
(1876)51  Cal.  34.5,and  thecasehas  been  criticiz-  92.  The  Sales  Act  for  practical  purposes 
ed  by  Professor  Mechem  (Sales,  sec.  1567),  Pro-  requires  the  notice,  for  tlie  failure  to  give  it, 
fessor  Burdick  (Sales,  p.  236)  and  Mr.  Hut-  except  in  the  case  of  perishable  goods,  is  made 
chinson  (Carriers,  sec.  414).  There  seems  to  a  matter  to  be  considered  by  the  jury  or 
be  no  decision  to  the  contrary,  and  as  Pro-  court  in  determining  whether  an  unreason- 
fessor  Williston  points  out,  (Sales,  sec.  542)  able  time  has  elapsed.  —  i^)  "The  authorities 
it  is  better  that  the  seller  suffer  inconvenience  seem  to  be  in  hopeless  conflict."  2  Mechem 
than  that  the  bona  fide  purchaser  should  be  on  Sales,  sec.  1633.  Under  the  Civil  Code  of 
deprived  of  his  purchase.  —  -)  Sales  Act,  California,  he  must  give  notice  of  such  inten- 
sec.  31,  Williston  on  Sales,  sees.  285,  413,  tion.  Sees.  1749,  3001,  3002  and  3049.  — 
542  and  558.  —  3)  Chalmers,  Sale  of  Goods  ")  Van  Brocklen  v.  Smeallie,  (1893)  140  N. 
Act,  sec.  47.  —  *)  See  ante,  section  on  Reser-  Y.  70;  Williston  on  Sales,  sec.  549;  Sales  Act, 
vation  of  Jus  Disponendi.  —  ^)  This  right  has  sec.  60,  subsec.  4.  —  !■')  Ackermann  v.  Ru- 
beon  compared  with  the  right  of  a  pledgee,  bens  (1901)  167  N.  Y.  40.'>.  (Sale  of  a  plea- 
with  power  to  sell  at  private  sale.  Tuthill  sure  yacht.)  Sales  Act,  sec.  60,  subsec.  5. 
v.  Skidmore,  (1891)  124  N.  Y.  148.  —  O)  Diem  —  15)  Moore  v.  Potter,  (1898)  155  N.  Y.  481. 
V.  Koblitz,  (1892),  49  Oh.  St.  41;  Sales  Act,  —  !«)  Sales  Act,  sec.  60,  subsec.  1.  The  ex- 
sec.  60,  subsoc.  1 ;  California,  Civil  Code,  pense  of  a  resale  is  a  proper  element  of  dam- 
eec.  1749. —  ')AldenSpeare'8  Sons  Co.  V.  Hub-  age.    HUl  v.  McKay,  (1892)  94  Cal.,  5. 
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differ,  and  which  has  been  answered  in  the  negative  by  the  EngUsh  courts i).  The 
weight  of  American  authority,  however,  seems  to  indicate  that  the  seller  has  such 
remedy^).  He  may,  after  the  buyer  has  been  in  default  an  unreasonable  time, 
rescind  the  sale,  and  sue  the  buyer  for  any  loss  occasioned  by  his  breach.  To  consti- 
tute such  rescission  there  must  either  be  notice  or  at  least  some  overt  act  which 
indicates  that  the  seller  intends  to  rescind 3). 

The  rights  of  resale  and  rescission  which  avaU  to  the  unpaid  seller  after  title 
has  passed,  it  is  almost  needless  to  say,  may  be  exercised  by  the  seller  under  an 
agreement  to  sell  where  the  buyer  remains  in  default'*). 

C.  Remedies  of  the  Seller  against  the  Buyer  Personally.  —  The  remedies  of  the 
unpaid  seller  are  as  follows  in  cases  where  the  title  has  passed: 

1.  An  action  for  the  contract  price^).  This  is  universally  allowed,  although  theo- 
retical objections  may  be  urged  against  it  when  the  seller  still  retains  possession  of 
the  goods^).  For,  conceivably,  an  insolvent  seller  may  recover  ard  collect  a  judgment 
for  the  entire  price,  and  in  the  meanwhile  sell  the  goods.  Ko  provision  is  made  in 
the  judgment  requiring  the  seller  to  deliver  possession  as  a  condition  of  being  paid 
the  amount  of  the  judgment. 

2.  Where  he  has  not  delivered  possession,  he  may  resell  the  goods  under  his 
seller's  lien,  and  recover  the  balance  due  on  the  purchase  price  after  deducting  the 
proceeds  of  the  resale^).    This  remedy  is  also  general. 

3.  He  may  keep  the  goods,  as  his  own,  where  they  have  not  been  delivered, 
rescind  the  contract  and  recover  damages  from  the  buyer.  This  right  is  given  by  the 
Sales  Act^). 

Where  the  title  has  not  passed,  the  seller  has,  under  the  Sales  Act,  the  following 
remedies : 

1.  He  may  sue  for  damages  for  breach  of  contract,  when  the  buyer  refuses  accept- 
ance of  the  goods.  This  remedy  is  universally  allowed.  The  measure  of  damages  in 
such  case  is  normally  the  difference  between  the  market  price  and  the  contract 
price  at  the  time  and  place  where  acceptance  should  have  been  made.  If  the  goods 
have  no  market  price,  he  is  entitled  to  the  amount  of  the  loss  he  has  suffered*). 

2.  He  is  entitled  to  the  remedy  of  resale  and  damages,  when  he  has  not  yet  de- 
livered the  goods.   Tliis  is  also  universally  recognized'). 

3.  He  may  rescind  the  contract  in  cases  where  the  goods  are  not  delivered,  even 
in  jurisdictions  which  deny  this  right  to  the  seller  when  the  title  has  passed^"). 

4.  In  many  jurisdictions,  he  may  at  his  election,  instead  of  suing  for  damages 
for  breach  of  the  contract,  sue  for  the  price  in  the  same  manner  as  if  the  title  had 
passed.  The  weight  of  authority,  however,  denies  this  remedy  to  the  seUer^i).  The 
Sales  Act  allows  the  seller  to  sue  for  the  price,  although  the  title  has  not  passed,  in 
two  cases:  a)  WTien  the  price  is  payable  on  a  day  certain,  irrespective  of  delivery,  or 
of  transfer  of  the  title,  and  the  buyer  wrongfully  fails  to  pay  the  price  at  that  day. 
In  such  case,  however,  if  the  seller  has  repudiated  the  contract  or  indicated  his  in- 
ability to  perform,  the  buyer  has  a  good  defence  to  the  action  for  the  price;  b)  WTien 
the  articles  cannot  readily  be  resold,  and  the  buyer  refuses  to  accept  themi^).  If, 
however,  the  buyer  has  previously  informed  a  seller  who  is  manufacturing  or  altering 


^)  Mechera  on  Sales,  sec.  1681,  and  Burdick,  —  *)  Sales  Act,  sec.  64,  subsecs.  1,  2,  and  3. 
Sales,  p.  243,  criticize  the  eases  allowing  the  WTien  the  buyer  controls  the  market  at  the 
seller  to  rescind  the  executed  sale.  Williston,  time  and  place  of  delivery,  the  damages  are 
Sales,  sec.  555,  commends  the  rule.  It  is  the  difference  between  the  contract  and  the 
adopted  by  the  Sales  Act,  sec.  61,  subsec  1.  market  value  at  the  nearest  available  market, 
See  also,  California,  Civil  Code,  sec.  1749.  —  less  the  cost  of  transportation  to  that  market. 
2)  Dustan  v.  McAndrew,  (1871)  44  N.  Y.  72;  Poplar  Lumber  Co.  v.  Chapman,  (1896)  74  Fed. 
Williston  on  Sales,  sec.  555.  —  ^)  Sales  Act,  444.  If  the  market  price  exceeds  the  contract 
sec.  61,  subsec.  2.  See  also  California,  Civil  price,  the  seller  is  still  entitled  to  nominal 
Code,  sec.  1691.  —  *)  Williston  on  Sales,  damages.  Foos  v.  Sabin,  (1877)  84  111.  564. 
sec.  546.  —  *)  Sales  Act,  sec.  63,  subsec.  1.  —  —  ')  See  ante,  section  on  Right  of  Resale. 
6)  See  ante.  Right  of  Resale.  —  ')  Sales  Act,  —  i")  Sales  Act,  sec.  65.  See  2  Mechem  on 
sec.  65;  see  also  sec.  61.  Where  the  goods  Sales,  sec.  1713.  —  i')  See  24  Am.  &  Eng. 
have  been  delivered  he  cannot  rescind  the  Encyc.  Law  (2d  Ed.)  1118 — 1119,  for  a  re- 
contract  merely  because  the  price  has  not  ference  to  cases  holding  both  ways.  The 
been  paid.  Kramer  v.  Messner,  (1897)  101  matter  is  often  confused  in  individual  juris- 
la.  88.  For  opinions  that  the  seller  cannot  dictions.  —  12)  Sales  Act,  sec.  63,  subsec.  2 
rescind  and  recover  for  loss,  see  2  Mechem  and  3.  Williston  on  Sales,  sees.  562 — 579. 
on  Sales,  sec.    1681,   Burdick,   Sales,  p.    243. 


390  SALE  OF  GOODS. 

goods,  that  he  intends  to  abandon  the  contract,  the  labor  and  material  furnished  by 
the  seller  after  such  notice  must  be  deducted  from  the  price  to  be  recovered^). 

Difficult  questions  arise  in  regard  to  the  doctrine  of  anticipatory  breach.  The 
rule  that  has  been  adopted  by  the  Supreme  Court  of  the  United  States  upon  this 
subject,  is  that  after  tlie  renunciation  of  a  continuing  agreement  by  one  party,  the 
other  party  is  at  liberty  to  consider  himself  absolved  from  future  performances, 
retaining  the  right  to  sue  for  any  damages  he  may  have  suffered  from  its  breach. 
But  he  has  an  option  to  wait  until  tiie  time  when  the  act  was  to  be  done  and  hold 
the  contract  binding  until  that  time 2). 

D.  Remedies  of  the  Buyer.  —  The  following  are  the  remedies  of  the  buyer  for 
breach  of  the  scller'.s  obligations. 

1.  An  action  to  recover  possession  of  the  goods  or  tlieir  value,  in  cases  where  tlie 
title  has  passed  to  the  buyer,  but  the  seller  refuses  or  neglects  to  deliver  the  goods. 
The  buyer  has  the  same  right  as  any  other  owner  of  goods  to  sue  for  their  conversion 
or  wrongful  detention.  A  demand  will  ordinarily  be  necessary  before  such  action 
can  be  maintained 3). 

2.  An  action  to  recover  damages  for  failure  to  deliver  goods,  where  the  property 
has  not  yet  passed  to  the  buyer*).  The  damages  recoverable  in  this  action  usually 
consist  in  the  difference  between  the  contract  price,  at  the  time  and  place  where 
delivery  should  have  been  made,  and  the  price  which  the  buyer  would  be  forced  to 
pay  for  similar  goods^).  In  cases  where  the  poods  are  not  procurable  in  the  market 
no  more  definite  rule  can  be  laid  down  than  that  the  measure  of  damages  is  the  loss 
directly  and  naturally  resulting,  in  the  ordinary  course  of  events,  from  the  seller's 
breach  of  contract®).  Even  though  he  can  show  no  actual  damages,  the  buyer  may 
always  recover  nominal  damages  in  case  the  seller  has  broken  his  contract').  In  cases 
where  the  buyer  has  paid  the  whole  or  part  of  the  purchase  price,  and  there  is  a  failure 
of  consideration,  he  may  recover  the  amount  of  the  consideration  paid  by  him*). 
Where  the  buyer  had  in  view  a  special  or  unusual  use  of  the  tiling  agreed  to  be  sold, 
which  may  reasonably  be  supposed  to  have  been  known  by  the  seller,  he  should 
recover  such  damages  in  addition  to  the  usual  damages.  Such  damages  are  called 
special  damages,  because  they  must  be  claimed  by  the  plaintiff,  or  they  are  deemed 
to  have  been  waived  8). 

3.  In  some  cases,  the  buyer  may  have  the  equitable  remedy  of  specific  perform- 
ance of  the  contract^").  That  is,  the  seller  will  be  ordered  by  a  decree  of  the  court 
of  equity  to  convey  the  title  to  specific  personal  property  to  the  buyer,  and  will  then 
be  obliged  to  convey  at  the  risk  of  incurring  imprisonment  for  contempt  of  court. 
This  remedy  is  not  allowed  except  where  the  damages  at  lawwillprove inadequate'^*). 
Thus,  a  contract  to  sell  a  rare  painting  or  an  article  possessing  a  sentimental  value 

1)  Sales  Act,  sec.  64,  subsec.  4. —  2)  Roehin  been  fully  paid  by  the  purchaser,  he  may 
V.  Horst,  (1900)  178  U.  S.  1.  See  a  discussion  universally  recover  that  amount.  Under  the 
of  this  matter  in  Williston  on  Sales,  sees.  Civil  Code  of  California,  he  may  also  recover 
584 — 590.  —  3)  Sales  Act,  sec.  66;  2  Mechem  damages  as  in  cases  of  conversion.  Sec.  3309. 
on  Sales,  sees.  1786 — 7.  The  measure  of  —  ')  Long  v.  Conkhn,  (1874)  7.t  111.  32.  — 
damages  is  ordinarily  the  value  of  the  goods  ')  The  right  to  recover  the  purchase  price 
at  the  time  of  conversion,  with  interest.  In  would  be  in  addition  to  his  right  to  recover 
some  jurisdictions,  in  the  case  of  sales  of  the  ordinary  damages  for  breach  of  the  con- 
stock  and  other  personal  property  of  fluctuat-  tract.  Hill  v.  Smith,  (1859)  32  Vt.  433.  — 
ing  value,  the  seller  may  recover  the  high-  »)  On  special  damages,  see  2  Mechem  on  Sales, 
est  market  price  between  the  date  of  con-  sees.  1756 —  1780;  Griffin  v.  Colver  (1858) 
version  and  the  time  within  whicli  the  buyer  16  N.  Y.  489.  —  i")  Sales  Act,  sec.  68.  — 
might  reasonably  have  bought  other  goods  or  H)  Ordinarily  the  damages  for  breach  of  con- 
stocks  of  the  same  kind.  —  Galinger  v.  Jones,  tract  are  deemed  adequate  compensation 
(1888)  129  U.  S.  193.  In  California,  the  mea-  where  the  contract  is  in  respect  to  personni 
sure  of  damages  while  ordinarily  the  value  of  property.  On  the  other  hand,  contracts  for 
the  goods  at  the  time  of  conversion,  with  the  sale  of  real  estate  will  be  specifically  en- 
interest,  may  be  the  highest  market  value  forced.  California,  Civil  Code,  sec.  3387  pro- 
between  that  time  and  the  verdict,  where  the  vides,  in  accordance  with  the  general  rule 
action  is  pursued  with  reasonable  diligence.  "It  is  to  be  presumed  that  the  breach  of  ar. 
California,  Civil  Code,  sec.  3336.  —  *)  Sales  agreement  to  transfer  real  property  cannot 
Act,  sec.  67,  subsec.  1 ;  2  llechem  on  Sales,  be  adequately  relieved  by  pecuniary  compen- 
sec.  1784.  —  5)  Sales  Act,  sec.  67,  subsec.  3.  sation,  and  that  the  breach  of  an  agreement 
2  Mechem  on  Sales,  sees.  1785,  1736 — 1755,  to  transfer  personal  property  can  be  thus 
California,  Civil  Code,  sec.  3308.  —  6)  Sales  relieved." 
Act,  sec.  67,  subsec.  2.    Where  the  price  has 
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will' be  specifically  enforced,  for  the  manifest  reason  that  money  would  not  repair 
the  breach^).  For  the  same  reason,  a  contract  to  sell  a  patent  or  a  copyright  will  be 
specifically  enforced  2).  Contracts  for  sales  of  shares  of  stock  in  corporations  where  the 
stock  is  not  readily  securable  in  the  market  are  also  generally  allowed  in  the  United 
States,  although  the  English  rule  is  quite  different*).  In  some  cases  it  has  been  sup- 
posed that  the  insolvency  of  the  seller  should  entitle  the  buyer  to  specific  perform- 
ance, because  it  is  said  the  remedy  by  action  in  damages  is  inadequate*).  But  the 
inadequacy  of  damages  must ,  it  is  believed,  relate  to  the  thing  sold  as  it  existed 
at  the  time  of  sale  and  these  cases  are  generally  disapproved  S). 

4.  In  cases  where  there  is  a  breach  of  warranty  by  the  seller,  there  is  much 
difference  of  opinion  as  to  the  remedies  which  are  open  to  the  buyer.  The  Sales  Act 
provides  the  following  remedies :  a)  The  buyer  may  accept  the  goods  and  set  up  by 
way  of  recoupment  in  diminution  of  the  price  in  an  action  brought  by  the  seller  the 
breach  of  warranty;  b)  He  may  accept  the  goods  and  sue  for  damages  for  breach  of 
warranty;  c)  He  may  refuse  to  accept  the  goods,  if  the  property  therein  has  not 
passed  and  sue  for  damages;  d)  He  may  rescind  the  contract  to  sell  and  refuse 
to  accep  t  the  goods  or  return  them,  if  they  have  been  delivered,  but  the  title  has  not 
j-et  passed;  e)  He  may  rescind  the  sale,  where  the  title  has  passed,  and  refuse  to 
accept  the  goods  when  tendered;  f)  He  may  rescind  the  sale  where  the  title  has 
passed,  even  after  receipt  of  the  goods,  and  offer  to  return  them  to  the  seller.  In 
cases  d),  e)  and  f ),  he  may  recover  from  the  seller  any  part  of  the  price  which  he  may 
have  paid^). 

In  many  jurisdictions  the  courts  do  not  allow  the  right  to  sue  for  damages  for 
breach  of  warranty  as  to  quality  of  the  goods  to  survive  acceptance  of  the  goods, 
and  in  the  same  jurisdictions  and  perhaps  in  others,  the  right  to  rescind  for  any 
breach  of  warranty  is  limited  to  cases  where  the  title  to  the  goods  has  not  yet  passed'). 
The  court  which  has  given  strongest  expression  to  the  view  that  the  buyer  cannot 
rescind  for  breach  of  warranty  after  the  title  has  passed  is  that  of  New  York^).  The 
contrary  rule,  that  which  is  embodied  in  the  Sales  Act,  has  been  called  the  Massachu- 
setts doctrine,  because  it  was  first  clearly  enunciated  by  the  Supreme  Court  of  that 
State 8).  It  is  often  difficult  to  determine  which  doctrine  a  particular  State  has  ad- 
opted; thus,  California  has  been  claimed  by  the  advocates  of  either  doctrine^").  On 
principle  there  would  seem  to  be  no  good  reason  why  the  buyer  should  not  rescind, 
irrespectively  of  the  passing  of  title,  where  he  can  restore  the  property  in  the  condition 
in  which  he  received  it^^). 


1)    Wilkinson  v.   Stitt,  (1900)    175   Mass.  Sale  of  Goods  Act,  sec.  53):  Connecticut  (now 

581  (a  prize  cup);  Onondaga  Nation  V.  Thacher  changed  by  adoption  of  Sales  Act),  Georgia, 

(1900)  65  N.  Y.  Supp.  1014  (belts  of  wampum).  Illinois,   Indiana,    Kentucky,   Michigan,   Min- 

—  2)  Adams  v.  Messinger,  (1888)  174  Mass.  nesota,  New  York,  Pennsylvania,  South  Caro- 
185.  Though  there  be  no  patent,  yet  where  lina.  South  Dakota,  Tennessee,  Texas,  Ver- 
the  seller  controls  the  market,  the  contract  mont,  Virginia,  and  Washington.  Williston 
will  be  specifically  enforced.  Gloucester  Glue  on  Sales,  sec.  608,  p  1011,  note.  —  »)  Thy 
Co.  V.  Russia  Cement  Co.,  (1891)  154  Mass.  jurisdictions  which  it  is  claimed  adopt  the 
92  (agreement  to  sell  particular  kind  of  fish  view  expressed  in  the  Sales  Act  are:  Alabama, 
skins  to  make  glue).  —  ^)  Northern  Rail-  Arkansas,  California,  Delaware,  Iowa.  Kan- 
way  Co.  V.  Walworth,  (1899)  193  Pa.  St.  207.  sas,     Louisiana,     Maine,     Maryland,     Massa- 

—  *)  Parker  v.  Garrison,   (1871)   61   HI.  250.  chusetta,  Missouri,  Nebraska,  North  Dakota, 

—  6)  Pomeroy,  Specific  Performance  of  Con-  Ohio,  and  Wisconsin.  To  this  list  should  be 
tracts,  sec.  26.  —  ^)  The  statements  in  the  added,  because  of  the  adoption  of  the  Sales 
text  are  based  on  Sales  Act,  sec.  68,  subsec.  1,  Act:  Arizona,  Connecticut,  New  Jersey,  and 
and  also  sec.  49,  and  the  discussion  in  Williston  Rhode  Island.  WilUston  on  Sales,  sec.  608, 
on  Sales,  sec.  485 — 489,  and  sec.  608. —  ')  See  p.  1011,  and  note.  The  Federal  Courts  are 
discussion  on  the  subject  of  Rescission  for  said  to  apply  either  doctrine  which  is  locally 
Breach  of  Warranty  between  Professor  Wil-  in  force,  but  the  cases  do  not  state  that  the 
ILston  and  Professor  Burdick,  contained  in  matter  is  one  of  local  law,  and  the  United 
the  following  law  reviews:  —  16  Harvard  Stat.es  Supreme  Court  has  adopted  the  New 
Law  Review,  405  (Williston);  4  Columbia  York  view  in  two  decisions,  while  the  lower 
Law  Review,  1  (Burdick);  4  Columbia  Law  courts  have  adopted  the  Massachusetts  view 
Review,  195  (Williston);  4  Columbia  Law  in  tliree  cases.  Williston  on  Sales,  sec.  608, 
Review,  264  (Burdick).  A  resum^  of  the  dis-  pp.  1013 — 1014,  note.  —  i")  See  California, 
cussion  is  given  in  17  Harvard  Law  Review,  Civil  Code,  sec.  1886.  and  Hoult  v.  Baldwin, 
pp.  363  and  500.  —  ^)  According  to  Professor  (1885)  67  Cal.  610.  —  ^i)  16  Harvard  Law  Re- 
Williston,  the  following  States  follow  the  New  view,  465. 

York    rule    (which    is    also    the    English    rule. 
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It  is  universally  conceded  thnt  to  entitle  a  buyer  to  rescind,  he  must  return 
whatever  benefits  he  has  received  under  the  contract,  and  must  offer  to  return  the 
goods  as  he  received  them.  Hence,  if  the  goods  are  injured  or  destroyed,  the  right 
of  rescission  is  lost,  and  the  buyer  must  rely  upon  his  action  for  damages'). 

Where  the  contract  or  sale  is  rescinded  for  breach  of  warranty,  it  is  not  enough, 
as  it  is  in  the  case  where  the  goods  are  not  those  described  in  the  contract  that  the 
buyer  should  notify  the  seller  of  that  fact.  He  must  where  he  is  relying  on  the 
remedy  of  rescission,  either  return  the  goods  or  offer  to  return  them'^).  It  is  important 
to  notice  that  the  buyer  who  elects  to  rescind  waives  the  right  to  sue  for  damages, 
and,  conversely  the  buyer  who  seeks  damages  for  breach  of  warranty  waives  the 
right  to  rescind  the  sale  for  the  same  cause'').  The  buyer  cannot  recoup  his  damages 
in  an  action  for  the  price  and  thereafter  bring  an  action  for  damages*). 

The  damages,  where  tlie  buyer  elects  to  sue  upon  the  breach  of  warranty,  are 
such  as  ordinarily  result  in  the  usual  course  of  events  from  the  breach  of  warranty^). 
This  is,  in  general,  in  cases  where  the  breach  is  in  regard  to  quality,  the  difference  be- 
tween the  value  of  the  articles  furnished  and  the  value  of  those  which  should  have 
been  furnished  8).  There  should  be  no  difference  in  the  damages  whether  the  plaintiff 
elects  to  sue  in  contract  or  in  tort  for  fraudulent  representations').  The  important 
authority  of  the  United  States  Supreme  Court,  however,  confines  the  damages  in  an 
action  of  deceit  to  the  value  of  what  the  buyer  paid,  less  the  value  of  what  he  received  ^), 
but  the  weight  of  authority  seems  to  recognize  the  broader  rule*).  At  what  time  the 
right  of  action  for  breach  of  the  implied  warranty  of  title  arises  has  been  the  sub- 
ject of  diverse  views.  Some  cases  hold  the  warranty  is  broken  as  soon  as  made,  and 
allow  full  damages  to  be  collected  immediately  i").  Other  cases,  hold  that  no  right  of 
action  arises  until  the  buyer  has  been  disturbed  in  possession  by  the  true  owner  or 
the  person  having  the  incumbrance^).  Other  cases  hold  that  while  the  breach  occurs 
at  once,  only  nominal  damages  may  be  collected,  and  that  the  right  to  recover  full 
satisfaction  arises  only  after  disturbance  of  possession  i^).  Moreover,  there  exists  much 
difference  in  opinion  as  to  whether  the  buyer  in  cases  where  the  title  fails  absolutely 
should  recover  the  price  paid  or  the  actual  value  of  the  goods,  provided  that  be  more 
than  the  price  1*).  Where  the  value  test  is  adopted,  a  further  question  arises  as  to  whether 
the  value  to  be  fixed  is  the  value  at  the  time  of  the  sale  or  at  the  time  of  dispossession '*) 
The  rules  upon  these  matters  are,  indeed,  so  much  tlie  subject  of  controversy,  that 
it  is  practically  impossible  to  state  which  rules  have  the  weight  of  autliority;  the 
questions  can  usually  be  answered  only  after  a  diligent  examination  of  the  local  law'^). 

VI.  CIRCUMSTANCES  AFFECTING  VALIDITY  OF  SALES.  —  A.  In  General.  — 
Certain  circumstances  collateral  to  tlie  contract  have  important  effects  upon  contracts 
to  sell  and  sales.  The  most  important  of  these  circumstances  are  fraud,  mistake, 
duress,  impossibility  of  performance,  bankruptcy,  and  illegality.  The  Sales  Act  does 
not  attempt  a  codification  on  these  matters,  but  section  76  of  that  Act  expressly 
omits  to  state  the  law  and  leaves  it  unaltered  in  respect  to  these  matters. 


»)  Sales  Act,  sec.  60.  subsec.  3.  Other  Act.  See  also  Milliken  v.  Skillings,  (1896) 
conditions  imposed  by  this  fcction  and  by  89  Maine,  180.  —  ')  Sales  Act.  sec.  09,  sub- 
the  law  generally  upon  the  right  to  rescind  sec.  2;  Gilmore  v.  Williams.  (1894)  162  Mass. 
are  that  the  rescission  cannot  be  had  where  351.  — '•)  Watkins  v.  American  Bank,  (1904) 
the  buyer  knew  of  the  breach  of  warranty  134  Fed.  30.  —  ^)  Sales  Act,  sec.  09,  subsec.  fl. 
when  he  accepted  the  goods,  and  that  the  —  ")  McDonald  v.  Kansas  City  Bolt  Co., 
buyer  cannot  rescind  unless  he  promptly  (1900)  149Fed.  3G0;SalesAct, sec.  09,  subsec.  7; 
notifies  the  seller  of  his  election  to  rescind.  California,  Civil  Code.  sec.  3313.  —  ')  See 
See  also,  California,  Civil  Code,  sec.  1091.  —  cases  cited  in  Williston  on  Sales,  sec.  013, 
The  early  cases  required  great  strictness  in  note  15.  —  *)  Smith  v.  Holies,  (1889)  132  U. 
regard  to  the  return  of  the  thing  received.  S.  125.  —  *)  Williston,  ubi  supra.  —  '")  Par- 
ibus, an  attempted  rescLssioii  of  a  sale  of  kins  v.  Whelan,  (1875)  110  Mass.  542.  — 
worthless  lime  was  held  insufficient  because  '•)  Barnum  v.  Cochrane,  (1904)  143  Cal., 
the  casks  in  which  the  lime  was  originally  042;  California,  Civil  Code,  sec.  3312.  — 
contained,  were  not  returned;  Conner  v.  Hen-  i^)  Burt  v.  Dewey,  (1869)  40  N.  Y.  283.  — 
derson,  (1818)  15  Mass.  319.  See  also,  Morse  l^)  Gross  v.  Hennessy,  (1800)  13  Allen,  389, 
v.  Brackett,  (1807)  98  Mass.  205,  s.  c.  (1870)  allows  full  value  though  the  buyer  was  not 
104  ISlass.  494.  (A  sack  covering  a  rejected  dispossessed.  —  '■»)  Williston  on  Sales,  sec.  615. 
bale  of  cotton  was  not  returned.)  This  ex-  The  solution  of  this  question  depends  upon 
treme  rigor  has  been  somewhat  relaxed.  the  view  taken  as  to  when  the  right  of  action 
2  Mechem  on  Sales,  sec.  019.  —  2)  Cp.  sec.  accrues.  —  '^)  2  Mechem  on  Sales,  sees.  1793 — 
69,  Bubsecs.  1  and  4,  with  sec.  50  of  the  Sales  1798;  Williston  on  Sales,  sec.  015. 
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B.  Fraud,  —  1 .  NATURE  OF  FRAUD.  —  Fraud  is  of  two  kinds :  1 .  It  may  induce 
a  person  to  do  an  act  thinking  he  is  doing  some  other  act,  in  which  event  the  trans- 
action is  void,  or  2.  It  may  induce  him  to  do  an  act  which  he  would  not  otherwise 
have  done,  in  which  case  the  sale  is  merely  voidable,  or  is  valid  until  set  aside i).  An 
illustration  of  the  first  case  of  fraud  is  where  the  seller  is  induced  to  send  goods  on 
credit  in  response  to  an  order  by  mail,  from  A,  who  falsely  represents  himself  to  be  B. 
In  such  a  case,  no  title  passes  to  A,  and  the  sale  is  absolutely  void.  A  transfer  by  A 
to  an  innocent  purchaser  does  not  prevent  the  defrauded  person  from  recovering  the 
goods2).  On  the  other  hand,  if  A  came  to  the  seller  personally,  and  representing 
himself  to  be  B,  induced  the  seller  to  let  him  have  the  goods  on  credit,  there  is  an 
actual  sale,  though  one  that  may  be  avoided.  If,  before  avoidance,  the  swindler 
sells  the  property  to  a  bona  fide  purchaser,  the  latter  will  be  entitled  to  hold  it*).  The 
reason  for  the  distinction  is  that  in  the  latter  case  the  seller  intended  to  pass  title  to 
the  person  with  whom  he  actually  dealt ;  in  the  first  case,  he  did  an  act  that  he  did 
not  intend  to  do  at  all. 

In  order  to  constitute  fraud,  which  may  be  the  basis  for  an  action  for  damages, 
the  following  elements  must  exist:  1.  A  misrepresentation;  2.  As  to  a  material  fact 
(as  opposed  to  mere  opinion  or  statement  of  law) ;  3.  Of  an  existing  fact,  (at  least  it 
must  not  be  a  mere  promise  which  the  promisor  does  not  keep) ;  4.  False  to  the  know- 
ledge of  the  party  making  it,  or  at  least  made  with  a  reckless  disregard  of  the  truth, 
as  where  one  states  as  a  fact  that  of  which  he  has  no  knowledge;  5.  Reliance  by  the 
injured  party  on  the  misrepresentation,  and  6.  Loss  by  means  of  the  misrepresen- 
tation. The  fourth  and  sixth  elements  are  not  necessary  to  constitute  the  fraud 
which  will  warrant  the  injured  party  in  rescinding  the  contract  or  sale.  In  such 
cases  it  is  immaterial  that  the  misrepresentation  was  innocently  made  or  that  loss 
has  not  yet  been  sustained.  It  may  also  be  stated  that  the  law  is  coming  more  and 
more  to  the  view  that  matters  of  opinion  may  constitute  misrepresentations  under 
certain  circumstances,  and  is  also  coming  to  disregard  the  distinction  between  re- 
presentation of  future  facts  and  of  present  facts,  though  of  course,  a  wide  distinction 
is  stUl  preserved  between  fraud  and  mere  breach  of  contract*). 

2.  FRAUD  ON  THE  SELLER.  —  The  frauds  committed  on  the  seller  are  most 
usually  in  connection  with  false  representations  as  to  solvency  or  business  rating. 
Such  a  misrepresentation  constitutes  fraud  for  which  the  seller  may  rescind  the  con- 
tract, or  sue  for  damages^).  Active  concealment  is  considered  the  equivalent  of 
positive  misrepresentation  in  this  respect,  as  it  is  generally^).  Under  certain  cir- 
cumstances, perhaps,  even  mere  silence  should  have  the  same  effect,  as  where  the 
buyer  is  insolvent  and,  nevertheless,  buys  the  goods  without  disclosing  that  fact'). 
But  the  law  does  not  seem  to  liave  taken  this  last  step,  and  the  cases  hold  that  silence 
as  to  the  fact  of  insolvency,  will  not  give  the  seller  the  right  to  avoid  a  sale^). 

Most  often  the  cases  in  regard  to  misrepresentation  as  to  solvency  are  cases  where 
false  statements  have  been  made  to  commercial  agencies,  which  have  later  commu- 

1)  Williston  on  Sales,  sec.  625.  —  =)  See  dall,  (1884)  32  Minn.  171.  (The  buyer  stated 
Samuel  v.  Cheney,  (1883)  135  Mass.  278.  —  his  means  correctly,  but  said  nothing  about 
»)  Hickey  V.  McDonald,  (1907)  151  Ala.  497,  13  owing  two-thirds  as  much  as  he  had.)  Fech- 
L.  R.  A.  (N.  S.)  413,  and  note.  But  where  the  heimer  v.  Baum,  (1889)  37  Fed.  Rep.  167. 
swindler  falsely  represents  himself  to  be  the  (Buyer  stated  there  were  no  mortgages  on 
agent  of  a  responsible  person  and  thus  gets  his  stock  without  mentioning  that  he  had 
possession  of  the  goods,  the  sale  is  held  to  agreed  to  give  a  mortgage;  stated  that  his 
be  void.  Rodliff  v.  Dallinger,  (1886)  141  Mass.  stock  was  insured  but  did  not  mention  that 
21:  2  Mechem  on  Sales,  sec.  887;  Williston  on  the  insurance  had  been  pledged.)  ^  ')  Pro- 
Sales,  sec.  ()35.  Another  class  of  frauds  brings  fessor  Williston  very  forcibly  points  out  that 
out  a  somewhat  similar  distinction.  If  a  the  purchase  of  goods  itself  implies  a  re- 
swindler  induces  the  owner  to  part  with  pos-  presentation  that  the  buyer  intends  to  pay 
session,  merely  intending  to  convert  the  goods  for  the  goods.  Williston  on  Sales,  sec.  637. 
to  his  own  use,  no  title  will  pass  to  a  bona  See  also,  Talcott  v.  Henderson,  (1877)  31  Oh. 
fide  purchaser,  and  the  swindler  will  be  guilty  St.  102.  —  «)  Where,  however,  the  insolv- 
of  larceny.  If  the  swindler  induces  the  seller  ency  is  coupled  with  an  intention  not  to  pay 
to  transfer  the  property  to  him  by  means  of  for  the  goods,  the  sale  may  be  avoided, 
his  fraud,  the  sale  will  be  only  voidable,  not  2  Mechem  on  Sales,  sec.  003.  And  the  same 
void.  —  ■•)  The  statements  in  this  paragraph  would  be  the  case  if  the  intention  not  to  pay 
are  based  on  Williston  on  Sales,  sees.  627 — 635,  could  be  shown,  even  though  the  circum- 
and  2  Mechem  on  Sales,  sees.  866 — 874.  —  stance  of  insolvency  did  not  exist.  The  state- 
S)  Atlas  Shoe  v.  Bechard,  (1906)  102  Me.  197,  ment  in  the  text  is  supported  by  Consolidated 
10  L.  R.  A.  (N.  S.)  679.  —  O)  Newell  v.  Ran-  MUling  Co.  v.  Fogo,  (1899)   104  Wis.   92. 
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nicated  them  to  the  seller.  As  it  makes  no  difference  to  whom  the  representation  is 
made,  so  long  as  it  is  intended  to  be  repeated  to  the  seller,  or  may  reasonably  be 
expected  to  be  repeated  to  him,  the  buyers  have  been  held  liable  for  damages  in  such 
cases,  where  the  seller  has  suffered  loss  relying  upon  such  false  statements,  and,  a 
fortiori,  the  sellers  have  been  held  entitled  to  rescind  the  contract  or  sale  for  fraud i). 
The  buyer  will  be  held  responsible  for  the  misrepresentations  of  his  agent,  who  is 
charged  with  the  duty  of  furnishing  statements  concerning  his  business  standing  to 
the  same  extent  as  if  he  had  made  the  statements  himself^). 

3.  FRAUD  ON  THE  BUYER.  —  The  questions  arising  out  of  fraud  committed 
on  the  buyer  are  closely  connected  with  those  arising  out  of  breach  of  warranty'). 
Indeed,  since  the  abolition  of  forms  of  action,  the  remedies  for  breach  of  warranty 
and  for  fraud  upon  the  buyer  by  reason  of  the  seller's  misrepresentation  as  to  the 
quahty,  character,  or  value  of  the  thing  sold  are  tending  to  become  identical.  There 
are  still,  however,  many  cases  in  which  a  statement  that  would  not  constitute  a 
warranty  may  amount  to  a  fraudulent  representation.  This  is  particularly  the  case 
where  the  seller  uses  active  concealment  to  cover  up  a  defect  which  the  buyer  might 
otherwise  have  discovered*).  False  statements  as  to  the  price  paid  for  an  article, 
or  as  to  the  price  paid  by  other  persons  for  the  same  article,  while  they  do  not  con- 
stitute warranties,  do,  according  to  the  better  line  of  authorities,  constitute  mis- 
representations as  to  matters  of  fact  for  which  the  buyer  may  have  an  action  of 
damages,  or,  at  his  election,  may  rescind  the  contract  or  sale^).  It  is  pretty  generally 
conceded,  however,  that  mere  statements  as  to  value,  when  there  is  no  confidential 
relation  existing  between  the  parties,  is  mere  "dealer's  talk,"  or  matter  of  opinion, 
upon  which  the  buyer  can  hardly  have  relied  in  making  the  contract  of  purchase*). 

4.  FRAUD  UPON  CREDITORS.  —  Sales  or  transfers  of  goods  may  be  avoided 
by  creditors  upon  the  ground  of  fraud  in  three  classes  of  cases: 

1.  A  sale  or  transfer  may  be  presumed  to  be  fraudulent  against  creditors  by 
virtue  of  the  failure  to  transfer  possession.  This  matter  has  already  been  referred  to'). 

2.  A  transfer  or  sale  may  be  in  fact  fraudulently  made  with  intention  on  the  part 
of  the  seller  or  transferor  of  the  goods  to  defraud  his  creditors.  This  class  of  transfers 
was  rendered  illegal  by  the  Statute  of  13  Elizabeth  chap.  5,  which  has  been  held  to  be 
a  part  of  the  common  law  of  the  States^).  Legislation  based  upon  the  Statute  of 
Elizabetli  has,  however,  been  passed  in  all  of  the  States,  which  serves  to  explain  and 
quahfy  the  original  Statute 8).  Under  these  Statutes  it  makes  no  difference  that  the 
property  is  actually  sold  for  a  valuable  consideration.  If  the  sale  is  part  of  a  scheme 
to  convert  the  debtor's  property  into  cash  for  the  purpose  of  concealing  it,  it  could 
be  avoided  by  the  creditors  i").  Usually,  however,  such  conveyances  are  made  without 
<  onsideration.  The  absence  of  a  consideration  does  not,  in  most  States,  render  the 
transfer  void,  any  more  than  its  presence  prevents  the  transfer  from  being  avoided  "). 
The  test  in  each  case  is :  Was  the  transfer  actually  made  with  the  fraudulent  intention 

•)  GeneseeSavingsBankv. MichiganBarge  in  trust  for   the   benefit  of  others   than   the 

Co.,    (1883)    52    Mich.    1G4.    —   2)    Schram   v.  debtor."     Though    the   word   "void"   is   used, 

Strouse,  (Texas,  1894)  28  S.  W.  262.  —  3)  gee  it  is  not  to  be  construed  in  the  strictest  sense. 

ante  section  on  Express  Warranty.  —  *)  Croyle  Thus,   1.  the  conveyance  is  valid  between  the 

V.   Moses   (1879)   90   Pa.   St.    250;   Beasly   v.  parties    and    against    all    other   persons    than 

Huyett,    etc.,    Mfg.    Co.,    (1893)    92    Ga.    273;  those  mentioned  in  the  contract;  2.  the  bona 

Stewart  v.   Wyoming   Ranch  Co.,    (1888)    128  fide    purchaser    from    the    transferee    will    be 

U.   S.   383.  —  ^)  Moline  Plow  Co.   v.   Carson,  protected;  3.  the  transaction  requires  the  cre- 

(1895)   72  Fed.   387;   Fairchild  v.   McMahon,  ditor  to  take  some  steps  to  avoid  it.    At  the 

(1893)  139  N.  Y.  290.  —  ^)  Ellis  v.  Andrews,  same  time,  the  conveyance  has  not  the  force, 

(1874)  56  N.  Y.  83.  —  ')  See  ante  section  on  e.  g.,  of  a  conveyance   from   the  seller  to   a 

Sales   by   a    Person   not   the   Owner;    Seller   in  swindling  purchaser.    The  creditors  may  levy 

Possession.  —  8)  2  Mechem  on  Sales,  sec.  944.  upon  the  property  as  the  property  of  the  deb- 

—  ')  The  authority  for  this  statement  is  Pro-  tor,     notwithstanding     the     conveyance.     — 

fessor   Mechem,   ubi  supra.     A   type   of   these  i")   Henney  Buggy  Co.   v.  Ashenfelter,   (1900) 

statutes    is    sec.    3439   Civil   Code,   California,  60  Neb.  1,  s.  c.  83  Am.  St.  Rep.  503.  —  H)  Form- 

which  reads:   "Every  transfer  of  property  or  erly   the    prevailing    rule    rendered    any    gift 

charge    thereon    made,    every    obligation    in-  by  a  debtor  voidable  at  the  suit  of  a  creditor, 

curred,   and  every  judicial  proceeding  taken,  without   regard   to   the   debtor's   means.     The 

with  intent  to  delay  or  defraud  any  creditor  rule   which   generally   obtains   at   tlie   present 

or  other  person  of  his  demands,  is  void  against  time    does   not    permit    such    transfers    to    be 

all    creditors    of    the    debtor,    and    their    sue-  attacked   unless  the  debtor  was  insolvent  at 

cessors    in    interest,    and    against   any   person  the  time.    Williston,  Sales,  sec.  641. 
upon  whom  the  estate  of  the  debtor  devolves 
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of  hindering,  delaying,  or  defrauding  creditors  ?  This  question  is  ultimately  one  of 
fact,  but,  of  course,  inferences  may  be  used  in  arriving  at  the  conclusion.  Thus,  the 
fact  that  property  is  given  away  without  consideration  by  an  insolvent  person,  is 
proof  of  fraud,  and  in  some  jurisdictions  is  conclusive  proof  of  that  facti).  When  a 
transfer  made  for  value  is  sought  to  be  set  aside,  the  creditors  must  not  only  show 
the  fraud  of  the  seller,  but  also  of  the  buyer^). 

As  to  the  creditors  who  may  take  advantage  of  the  fraudulent  conveyance,  it  is 
pretty  generally  the  rule  that  only  those  who  have  obtained  judgments  can  avoid  the 
sale^).  It  is  not,  however,  necessary  that  they  should  be  judgment  creditors  at  the 
time  of  the  conveyance.  All  that  seems  to  be  necessary  is  that  they  should  have 
claims,  either  arising  out  of  contract  or  tort  at  the  time  the  transfer  was  made*). 
Whether  subsequent  creditors  may  in  any  case  attack  conveyances  made  before  they 
became  creditors  is  a  subject  involved  in  dispute.  The  rule  is  stated  in  many  juris- 
dictions, that  such  creditors  may  set  aside  the  conveyance  where  the  fraud  was  actual, 
but  not  when  it  was  merely  constructive^). 

3.  A  third  class  of  sales  which,  under  Statutes,  is  presumed  to  be  void  as  to  cre- 
ditors, is  the  class  known  as  "sales  in  bulk."  These  Statutes  prohibit  dealers  in 
merchandize  from  selling  all  of  their  goods  at  once,  unless  a  notice  is  given  to  creditors 
or  a  record  of  the  sale  made^).  The  purpose  is  to  prevent  frauds  by  merchants  who 
may  sell  out  their  stocks  secretly  and  abscond  without  paying  their  creditors.  The 
constitutionality  of  such  acts  has  been  sustained  by  the  United  States  Supreme 
Court  7). 

C.  Illegality.  —  The  discussion  of  matters  connected  with  mistake,  duress,  and 
impossibihty,  belongs  more  properly  to  the  subject  of  Contracts*),  while  the  dis- 
cussion of  sales  as  affected  by  the  bankruptcy  belongs  to  the  subject  of  Bankruptcy^). 

A  few  words  should,  however,  be  said  upon  the  subject  of  illegahty.  Many  sales 
are  forbidden  either  by  common  law  or  statu tes^").  Thus,  contracts  to  sell  things 
which  are  detrimental  to  the  public  health  or  morals ;  contracts  made  to  violate  the 
laws  of  the  State  or  of  another  State  or  Nation;  sales  to  an  enemy  in  times  of  war; 
contracts  for  sale  made  in  restraint  of  trade  are  instances  of  contracts  or  sales  which 
are  invalid  without  statutory  prohibition!*). 

A  few  instances  of  sales  forbidden  by  Statute  in  various  States  are:  sales  of 
"futures"  in  grain  or  stocks;  sales  on  Sunday;  sales  in  violation  of  license  laws;  sales 


1)  California,  Civil  Code,  sec.  3442:  "Any  chap.    22;   Louisiana,   Acts  of   1896,   No.   94; 

transfer  or  incumbrance  of  property  made  or  Maine,  Acts  of  1905,  p.  119;  Maryland,  Acts 

given  voluntarily,  or  without  a  valuable  con-  of  1906,  c.  421;  Massachusetts,  Acts  of  1903, 

sideration,  by  a  party  while  insolvent  or  in  con-  c.    415;    Michigan,    Acts    of    1905,    No.    223; 

templation  of  insolvency,  shall  be  fraudulent,  Minnesota,  Rev.  Laws,  sec.  3503  (held  uncon- 

and  void  as  to  existing  creditors."    The  first  etitutional);  Mississippi,  Act  of  March  6,  1908; 

part  of   the  same  section  provides   that  the  Montana,   Act  of  March   7,    1907;   Nebraska, 

question   of   fraudulent   intent    is    always   of  Act  of  March  4,  1907;  Nevada,  Act  of  March 

fact.  —  2)  2  Mechem  on  Sales,  sec.  953.  —  20,   1907;  New  Jersey,  Acts  of   1907,  c.  237; 

^)  Wait  on  Fraudulent  Conveyances,  sec.  73.  New  York,  Acts  of  1907,  c.  722;  North  Caro- 

—  *)  Bongard  v.  Block,  (1876)  81  111.  186.  —  lina.   Act  of  March  5,   1907;   North  Dakota, 

»)  Ruby   V.  Austin,    (1892)    56  Ark.  73,  s.  c.  Act  of  March  8,  1907;  Ohio,  Act  of  April  30, 

35  Am  St.  Rep.  85.    Compare  California,  Civil  1908;  Oklahoma,  Act  of  May  26,  1908;  Oregon, 

Code,   sec.   3439,  which  makes  transfers  with  Annotated   Codes   and   Statutes,   sees.   4623 — 

intent  to  defraud,    void  as  to   "all  creditors"  4626;    Pennsylvania,    Acts    of    1905,    No.    44, 

with   sec.    3442  which  makes  them  void  as  to  p.  62;    Rhode    Island,    Acts    of    1909,    c.  387; 

"existing"  creditors." — «)  The  following  are  the  South  Carohna,  Acts  of  1906,  p.  1;  Tennessee, 

States  in  which  such  statutes  have  been  passed  Acts  of   1901,  c.    133;  Utah,  Compiled   Laws, 

with  reference  to   the  published  collection  of  (1907)  title  71;  Vermont,  Virginia,  Code  (1904), 

laws   where    they   may    be   found:    California,  sec.  2400a;  Washington,  Acts  of  1901,  p.  222, 

Civil  Code,  (1909)  sec.   3440;  Colorado,  Laws  and  Wisconsin.  Laws  of  1901,  c.  463.  —  ')  La- 

of  1903,  c.   110;  Connecticut,  (1902)  Gen.  Stat.  mieux  v.  Young,  (1909)  211  U.S.  489;  Kidd, etc.. 

sees.    4868,    4869;     Delaware,    Laws   of    1903,  Co.  v.  Musselmann  Grocery  Co.  (1910)  217  U.  S. 

c.    387;    District  of   Columbia,   (1905)    U.   S.,  461.  —  »)  See  article  on  Contracts.  —  »)  See 

Statutes  at  Large,  58  th  Congress,  chap.  1809;  Bankruptcy.  —  1°)  The  distinction  is  not  impor- 

Florida,  Act  of  May  27,   1907;  Georgia,  Act  tant.  Formerly  there  was  thought  to  be  a  dif- 

of  1903,  sec.  457;  Idaho,  Act  of  1903,  pp.  11 — 12;  ference  between  mala  prohibita  and  mala  in  se, 

Illinois,  Acts  of  1905,  p.  284  (declared  uncon-  but  the  distinction  has  been  reputiated.  2  Me- 

stitutional);  Indiana,  Burns  Ann.  St.,  vol.  4,  chem  on  Sales,  sec.   1015;  Williston  on  Sales, 

sec.   6637a    (held    unconstitutional);    Kansas,  sec.  668.  —  ^^)  Williston  on  Sales,  sec.  674. 

Acts  of  1904,  p.  72;  Kentucky,  Acts  of  1904, 
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of  liquors;  sales  requiring  goods  to  be  marked  or  labelled  in  a  certain  way;  sales  of 
"oleomargarine"  or  imitations  of  butter.  Where  these  sales  are  proliibited  by  sta- 
tutes, the  seller  cannot  recover  the  price.  So,  where  the  seller  is  obliged  to  take  out 
a  license  before  he  can  sell  certain  articles,  he  will  generally  be  unable  to  sue  for  the 
price  of  goods  sold,  where  he  has  failed  to  procure  the  license^).  An  exception  to  this 
rule,  however,  exists  in  cases  where  the  license  is  imposed  solely  for  the  purpose  c-f 
revenue  and  not  for  the  purjjose  of  police  regulations^).  The  laws  which  have  been 
passed  in  most  of  the  States  requiring  foreign  corjMjrations  doing  business  in  the 
State  to  comply  with  certain  conditions,  have  given  rise  to  a  great  number  of  questions. 
Their  consideration,  however,  more  properly  belongs  to  the  subject  of  Corporations'). 
It  has  been  held  under  the  Sherman  Anti-Trust  Law,  that  a  corporation  doing 
business  in  violation  of  that  Act  could  not  recover  the  price  of  goods  sold,  but  it 
should  be  noticed  that  the  transaction  which  was  involved  v.-as  one  directly  in  viola- 
tion of  that  Act*). 

Statutes  on  Sales. 

Introductory. 


The  law  of  sales  is  codified  in  the  states  and  territories  that  have  adopted 
the  uniform  sales  act,  namely,  Arizona,  Connecticut,  Maryland,  Massachusetts, 
New  Jersey,  Oliio,  and  Rhode  Island,  in  Cahfomia,  and  the  states  that  have  adop- 
ted, with  shght  modifications,  the  California  civil  code,  namely,  Idaho,  Montana, 
North  Dakota,  and  South  Dakota,  in  Georgia,  and  in  Louisiana.  In  practically 
all  of  the  states  there  are  statutory  provisions  relating  to  conditional  sales,  with 
special  provisions,  in  some  cases,  in  regard  to  sales  of  railroad  equipment.  The  sale 
of  goods  in  bulk  is  also  regulated  by  statute  in  a  number  of  states.  The  principal 
statutes  are  reprinted  below. 

The  statutes  are  reprinted  in  the  following  order:  the  uniform  sales  act;  the 
codifications  other  than  the  uniform  act ;  the  statutes  relating  to  conditional  sales ; 
the  statutes  relating  to  sales  in  bulk;  miscellaneous  statutes. 


I.  Uniform  Sales  Act. 


Arizona/)  Connecticut/)  Maryland,')  Massachusetts/)  New  Jersey/) 
Ohio/")  and  Rhode  Island.^^)^^) 

An  Act  to  make  Uniform  the  Law  of  Sales  of  Goods.") 


Part  I.    Formation  of  the  contract. 

Sec.  1.  Contracts  to  sell  and  sales.  L  A  contract  to  sell  goods  is  a  contract 
whereby  the  seller  agrees  to  transfer  the  property  in  goods  to  the  buyer  for  a  con- 
sideration called  the  price;  2.  A  sale  of  goods  is  an  agreement  whereby  the  seller 
transfers  the  property  in  goods  to  the  buyer  for  a  consideration  called  the  price; 
3.  A  contract  to  sell  or  a  sale  may  be  absolute  or  conditional ;  4.  There  may  be  a 
contract  to  sell  or  a  sale  between   one  part  owner  and  another. 

The  most  fundamental  distinction  in  the  law  of  sales  is  between  a  contract  to  sell  in  the 
future  and  a  present  sale.  The  phrase  "contract  of  sale"  used  in  the  English  act  has  been 
discarded.  An  explanation  of  the  reasons  on  which  this  and  the  other  sections  of  the  act  are 
based  may  be  found  in  Williston  on  Sales. 

1)  WUliston  on  Sales,  sec.  669. —  2)  Willi-  —  ^-)  During   1911  this   act   was  adopted  in 

Bton  on  Sales,  sec.  670;  2Mechem  on  Sales,  sec.  New  York    and  Wisconsin.    —    t')    The    title 

1046.    —   *)  See    article    on    Corporations.  —  varies    in  the   several  states,  as  does  also  the 

*)  Continental  Wall  Paper  Co.  v.  Voigt,  (1909)  numbering  of   the  sections.     The  annotations 

212  U.  S.  227.  — 5)  Laws,  1907,  c.  99.  —  ")  Acts,  are  reprinted,  by  permission,  from  the  copy  of 

1907,  0.  212.  —  ')  Laws,  1910,  c.  346.  —  «)  Acts,  the  draft  act  published  by  the  Commissioners 

1908,  c.   237.   —   9)   Laws,    1907,   c.    132.   —      for  Uniform  State  Laws. 
")  Laws,  1908,  p.  413.  —  ")  Laws,  1908,  c.  1548. 
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Sec.  2.  Capacity.  Liabilities  for  necessaries.  Capacity  to  buy  and  sell  is  regu- 
lated by  the  general  law  concerning  capacity  to  contract,  and  to  transfer  and  acquire 
property. 

Where  necessaries  are  sold  and  delivered  to  an  infant,  or  to  a  person  who  by 
reason  of  mental  incapacity  or  drunkenness  is  incompetent  to  contract,  he  must 
pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  condition  in  life  of  such 
infant  or  other  person,  and  to  his  actual  requirements  at  the  time  of  delivery. 

This  section  states  the  prevaihng  though  not  wholly  uniform,  doctrine  of  the  existing  law. 
Mechem  on  Sales,  sec.  122  et  seq.  The  section  follows  verbatim  sec.  2  of  the  English  act  except 
that  the  words  "the  sale  and"  which  precede  the  last  word  in  the  section  are  omitted  as  introduc- 
ing a  possible  ambiguity. 

Formalities  of  the  contract. 

Sec.  3.  Form  of  contract  or  sale.  Subject  to  the  provisions  of  this  act  and  of 
any  statute  in  that  behalf,  a  contract  to  sell  or  a  sale  may  be  made  in  writing  (either 
with  or  without  seal),  or  by  word  of  mouth,  or  partly  in  writing  and  partly  by  word 
of  mouth,  or  may  be  inferred  from  the  conduct  of  the  parties. 

This  follows  the  first  part  of  sec.  3  of  the  English  act.  That  act  contains  the  following 
proviso,  wliich  was  omitted  as  unnecessary:  "Provided  that  nothing  in  this  section  shall  affect 
the  law  relating  to  corporations." 

Sec.  4.  Statute  of  frauds.  1.  A  contract  to  sell  or  a  sale  of  any  goods  or  choses 
in  action  of  the  value  of  five  hundred  dollars  or  upwards  shall  not  be  enforceable 
by  action  unless  the  buyer  shall  accept  part  of  the  goods  or  choses  in  action  so 
contracted  to  be  sold  or  sold,  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  contract,  or  in  part  payment,  or  unless  some  note  or  memo- 
randum in  writing  of  the  contract  or  sale  be  signed  by  the  party  to  be  charged 
or  his  agent  in  that  behalf;  2.  The  provisions  of  tliis  section  apply  to  every  such 
contract  or  sale,  notwithstanding  that  the  goods  may  be  intended  to  be  delivered 
at  some  future  time  or  may  not  at  the  time  of  such  contract  or  sale  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for  dehvery,  or  some  act  may  be  requi- 
site for  the  making  or  completing  thereof,  or  rendering  the  same  fit  for  delivery; 
but  if  the  goods  are  to  be  manufactured  by  the  seller  especially  for  the  buyer  and 
are  not  suitable  for  sale  to  others  in  the  ordinary  course  of  the  seller's  business, 
the  provisions  of  this  section  shall  not  apply;  3.  There  is  an  acceptance  of  goods 
within  the  meaning  of  this  section  when  the  buj'er,  either  before  or  after  deUvery 
of  the  goods,  expresses  by  words  or  conduct  his  assent  to  becoming  the  owner  of 
those  specific  goods. 

Ohio,  S  2500.00;  Connecticut,  S  100.00.  Subsection  (1)  of  this  section  follows  sec.  4  (1)  of 
the  English  act  with  the  exceptions  stated  below.  The  words  of  the  section  of  the  English  act 
are  somewhat  altered  from  those  of  the  seventeenth  section  of  the  Statute  of  Frauds,  but 
the  changes  are  such  as  to  express  more  accurately  the  construction  previously  given  by  Lord 
Tenterden's  Act  and  by  the  courts  to  the  Statute  of  Frauds.  See  Chalmers  (5th  ed.)  16.  In 
the  United  States  a  provision  corresponding  to  the  seventeenth  section  of  the  Statute  of  Frauds 
exists  in  all  the  states  but  Alabama,  Arizona,  Delaware,  Illinois,  Kentucky,  Louisiana,  New 
Mexico,  North  Carolina,  Ohio,  Pennsylvania,  Rhode  Island,  Tennessee,  Texas,  Virginia  and 
West  Virginia.  The  words  "or  choses  in  action"  have  been  inserted  to  settle  a  doubt  whether 
such  property  is  within  the  statute.  Similar  words  or  the  broad  term  "personal  property"  are 
found  in  the  Statutes  of  Frauds  now  in  force  in  about  twenty  of  the  states.  Mechem  on 
Sales,  sec.  287.  The  limit  of  price  or  value  varies  considerably  in  this  country,  fifty  dollars 
is  the  commonest  limit.  Subsection  (2)  is  intended  to  reproduce  the  rule  laid  down  by  Shaw, 
C.  .1.,  in  Mixer  v.  Howarth.  21  Pick.  205,  and  by  Ames,  J.,  in  Goddard  v.  Binney,  115  Mass. 
450,  which  lias  found  most  support  in  this  country.  Mechem,  sec.  326.  Subsection  (3)  differs 
from  the  corresponding  English  provision,  but  represents  the  American  rule,  as  well  as  the 
early  English  rule.    See  Jlechem,  sec.  357  et  seq. 

Subject  matter  of  contract. 

Sec.  5.  Existing  and  future  goods.  1.  The  goods  wliich  form  the  subject  of 
a  contract  to  sell  may  be  either  existing  goods,  owned  or  possessed  by  the  seller, 
or  goods  to  be  manufactured  or  acquired  by  the  seller  after  the  making  of  the  con- 
tract to  sell,  m  this  act  called  "future  goods";  2.  There  may  be  a  contract  to  sell 
goods,  the  acquisition  of  which  by  the  seller  depends  upon  a  contingency  which  may 
or  may  not  happen ;  3.  Where  the  parties  purport  to  effect  a  present  sale  of  futui-e 
goods,  the  agreement  operates  as  a  contract  to  sell  the  goods. 

This  section  follows  sec.  5  of  the  English  act  except  that  contract  to  sell  is  here  as  elsewhere 
substituted  for  "contract  of  sale"  and  "contract  for  the  sale."  Also  in  subsection  (3)  "parties 
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purport"  U  substituted  for  "seller  purports."    As  the  intention  of  the  buyer  is  as  important 
as  that  of  the  seller,   the  substituted  expression  is  the  more  accurate. 

Sec.  6.  Undivided  shares.  1.  There  may  be  a  contract  to  sell  or  a  sale  of  an 
undivided  share  of  goods.  If  the  parties  intend  to  effect  a  present  sale,  the  buyer, 
by  force  of  the  agreement,  becomes  an  owner  in  common  with  the  owner  or  owners 
of  the  remaining  shares;  2.  In  the  case  of  fungible  goods,  there  may  be  a  sale  of 
an  undivided  share  of  a  specific  mass,  though  the  seller  purports  to  sell  and  the 
buyer  to  buy  a  definite  number,  weight,  or  measure  of  the  goods  in  the  mass,  and 
though  the  number,  weight,  or  measure  of  the  goods  in  the  mass  is  undetermined. 
By  such  a  sale  the  buyer  becomes  owner  in  common  of  such  a  share  of  the  mass 
as  the  number,  weight,  or  measure  bought  bears  to  the  number,  weight,  or  measure 
of  the  mass.  If  the  mass  contains  less  than  the  number,  weight,  or  measure  bought, 
the  buj'er  becomes  the  owner  of  the  whole  mass  and  the  seller  is  bound  to  make 
good  the  deficiency  from  similar  goods  unless  a  contrary  intent  appears. 

These  provisions  are  new,  and  0  (2)  at  least  probably  does  not  express  the  Knglish  law.  It 
expresses  the  doctrine  of  Kiraberly  v.  Patcliim,  19  N.  Y.  .330,  which  is  supported  by  the  weiglit 
of  recent  American  autliority.  though  there  are  adveree  decisions.    See  Meohem,  sec.  704  et  secj. 

Sec.  7.  Destruction  of  goods  sold.  1.  Wliere  the  parties  purport  to  sell  specific 
goods,  and  the  goods  without  the  knowledge  of  the  seller  have  wholly  perished  at 
the  time  when  the  agreement  is  made,  the  agreement  is  void ;  2.  \\liere  the  parties 
purport  to  sell  specific  goods,  and  the  goods  without  the  kno^^iedge  of  the  seller 
have  perished  in  part  or  have  wholly  or  in  a  material  part  so  deteriorated  in  qua- 
lity as  to  be  substantially  changed  in  character,  the  buj'er  may  at  his  option  treat 
the  sale:  a)  As  avoided,  or  b)  As  transferring  the  property  in  all  of  the  existing 
goods  or  in  so  much  thereof  as  have  not  deteriorated,  and  as  binding  the  buyer 
to  pay  the  full  agreed  price  if  the  sale  was  indivisible,  or  to  pay  the  agreed  price 
for  the  goods  in  which  the  property  passes  if  the  sale  was  divisible. 

Subsection  (1)  corresponds  to  sec.  G  of  the  English  Act.  The  English  section  does  not 
seem  to  cover  the  contingency  of  deterioration  or  partial  destruction,  and  subsection  (2)  has 
been  added  for  that  purpose. 

Sec.  8.  Destruction  of  goods  contracted  to  be  sold.  1.  Where  there  is  a  contract 
to  sell  specific  goods,  and  subsequently,  but  before  the  risk  passes  to  the  buyer, 
without  any  fault  on  the  part  of  the  seller  or  the  buyer,  the  goods  wholly  perish, 
the  contract  is  thereby  avoided ;  2.  \Miere  there  is  a  contract  to  sell  specific  goods, 
and  subsequently,  but  before  the  risk  passes  to  the  buyer,  without  any  fault  of  the 
seller  or  the  buyer,  part  of  the  goods  perish  or  the  whole  or  a  material  part  of  the 
goods  so  deteriorate  in  qualit}'  as  to  be  substantially  changed  in  character,  the 
buyer  may  at  his  option  treat  the  contract :  a)  As  avoided,  or  b)  As  binding  the  seller 
to  transfer  the  property  in  all  of  the  existing  goods  or  in  so  much  thereof  as  have 
not  deteriorated,  and  as  binding  the  buyer  to  pay  the  full  agreed  price  if  the  con- 
tract was  indivisible,  or  to  pay  the  agreed  price  for  so  much  of  the  goods  as  the 
seller,  by  the  buj'er's  option,  is  bound  to  transfer  if  the  contract  was  divisible. 

Subsection  (1)  corresponds  to  sec.  7  of  the  English  Act.  Subsection  (2)  is  added  to  cover 
the  case  of  deterioration  or  partial  destruction. 

The  price. 

Sec.  9.  Definition  and  ascertainment  of  price.  1.  The  price  may  be  fixed  by 
the  contract,  or  may  be  left  to  be  fixed  in  such  manner  as  may  be  agreed,  or  it  may 
be  determined  by  the  course  of  dealing  between  the  parties;  2.  The  price  may  be 
made  payable  in  any  personal  property;  3.  Where  transferring  or  promising  to 
transfer  any  interest  in  real  estate  constitutes  the  whole  or  part  of  the  consideration 
for  transferring  or  for  promising  to  transfer  the  property  in  goods,  this  act  shall 
not  apply;  4.  Where  the  price  is  not  determined  in  accordance  with  the  foregoing 
provisions  the  buyer  must  pay  a  reasonable  price.  ^Vhat  is  a  reasonable  price  is 
a  question  of  fact  dependent  on  the  circumstances  of  each  particular  case. 

Subsections  (1)  and  (4)  are  substantially  the  same  as  sec.  8  of  the  English  act.  Sub- 
section (2)  is  changed  from  the  English  law  which  in  sec.  1  (1)  requires  a  "money  consideration." 

Sec.  10.  Sale  at  a  valuation.  1.  Where  there  is  a  contract  to  sell  or  a  sale 
of  goods  at  a  price  or  on  terms  to  be  fixed  by  a  third  person,  and  such  third  per- 
son without  fault  of  the  seller  or  the  buyer,  cannot  or  does  not  fix  the  price  or 
terms,  the  contract  or  the  sale  is  thereby  avoided;  but  if  the  goods  or  any  part 
thereof  have  been  deUvered  to  and  appropriated  by  the  buyer  he  must  pay  a  i-eason- 
able  price  therefor;  2.  Where  such  third  person  is  prevented  from  fixing  the  price 
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or  terms  by  fault  of  the  seller  or  the  buyer,  the  party  not  in  fault  may  have  such 
remedies  against  the  party  in  fault  as  are  allowed  by  Parts  IV  and  V  of  this  act. 
Slightly  varied  from  sec.  9  of  the  English  act. 

Conditions  and  warranties. 

Sec.  11.  Effect  of  conditions.  1.  Where  the  obhgation  of  either  party  to  a 
contract  to  sell  or  a  sale  is  subject  to  any  condition  which  is  not  performed,  such 
part}'  maj^rrefuse  to  proceed  with  the  contract  or  sale  or  he  may  waive  performance 
of  the  condition.  If  the  other  party  lias  promised  that  the  condition  should  happen 
or  be  performed,  such  first  mentioned  party  may  also  treat  the  non-performance 
of  the  condition  as  a  breach  of  warranty;  2.  WTiere  the  property  in  the  goods  has 
not  passed,  the  buyer  may  treat  the  fulfillment  by  the  seller  of  his  obligation  to 
furnish  goods  as  described  and  as  waiTanted  expressly  or  by  imphcation  in  the  con- 
tract to  sell  as  a  condition  of  the  obligation  of  the  buyer  to  perform  his  promise 
to  accept  and  pay  for  the  goods. 

Sec.  1 1  of  the  English  Act  authorizes  not  only  the  waiver  of  a  condition,  but  the  election 
to  treat  any  condition  to  be  fulfilled  by  the  seller  as  a  breach  of  warranty.  The  use  of 
condition  as  including  promise  or  warranty  does  not  seem  happy.  It  is  very  unfortunate  if  the 
distinction  between  conditions  and  promises  should  become  obliterated,  for  the  legal  ideas  are 
distinct  and  should  have  distinct  names. 

Sec.  12.  Definition  of  express  warranty.  Any  affirmation  of  fact  or  any  prom- 
ise by  the  seller  relating  to  the  goods  is  an  express  warranty  if  the  natural  ten- 
dency of  such  affirmation  or  promise  is  to  induce  the  buyer  to  purchase  the  goods, 
and  if  the  buyer  purchases  the  goods  relying  thereon.  No  affirmation  of  the  value 
of  the  goods,  nor-  any  statement  purporting  to  be  a  statement  of  the  seller's  opi- 
nion only  shall  be  construed  as  a  warranty. 

The  English  act  does  not  define  when  language  amounts  to  warranty.  There  is  con- 
siderable division  of  authority  on  the  point.  On  theory  the  fundamental  basis  for  liability 
on  warranty  is  the  justifiable  reliance  on  the  seller's  assertions.  WTiether  the  buyer  was 
justified  in  his  reliance  depends  not  on  the  intent  of  the  seller,  but  on  the  natural  tendency 
of  his  acts.  As  a  practical  matter,  the  section  as  drawn  does  not  seem  to  set  up  an 
unreasonably  high  standard  of  morality.  The  tendency  of  the  courts  htis  been  distinctly  in  the 
direction  of  greater  strictness  against   seller's  statements.      See  Mechem,  p.  1072,  note  1. 

Sec.  13.  Implied  warranties  of  title.  In  a  contract  to  sell  or  a  sale,  vmless  a  con- 
trary intention  appears,  there  is:  1.  An  implied  warranty  on  the  part  of  the  seller 
that  in  case  of  a  sale  he  has  a  right  to  sell  the  goods,  and  that  in  case  of  a  contract 
to  sell  he  will  have  a  right  to  sell  the  goods  at  the  time  when  the  property  is  to  pass; 
2.  An  imphed  warranty  that  the  buyer  shall  have  and  enjoy  quiet  possession  of  the 
goods  as  against  any  lawful  claims  existing  at  the  time  of  the  sale;  3.  An  implied 
warranty  that  the  goods  shall  be  free  at  the  time  of  the  sale  from  any  charge  or 
encumbrance  in  favor  of  any  third  person,  not  declared  or  known  to  the  buyer 
before  or  at  the  time  when  the  contract  or  sale  is  made;  4.  This  section  shall  not, 
however,  be  held  to  render  hable  a  sheriff,  auctioneer,  mortgagee,  or  other  person 
professing  to  sell  by  virtue  of  authoritj-  in  fact  or  law  goods  in  which  a  third  person 
has  a  legal  or  equitable  interest. 

This  section  is  copied  from  the  English  sec.  12,  except  (4),  which  is  an  addition.  There 
are  a  few  American  decisions  and  more  dicta  that  there  is  no  warranty  of  title  where  the 
vendor  is  out  of  possession.  But  the  weight  of  recent  authority  is  against  this  distinction. 
See  Mechem,  sec.  1302.     (4)  represents  the  English  as  well  as  the  American  law. 

Sec.  14.  Implied  warranty  in  sale  by  description.  Where  there  is  a  contract 
to  sell  or  a  sale  of  goods  by  description,  there  is  an  impHed  warranty  that  the  goods 
shall  correspond  with  the  description  and  if  the  contract  or  sale  be  b}^  sample, 
as  well  as  by  description,  it  is  not  sufficient  that  the  bulk  of  the  goods  corresponds 
with  the  sample  if  the  goods  do  not  also  correspond  with  the  description. 

This  section  Ls  identical  in  meaning  with   sec.  13   of   the   English   act. 

Sec.  15.  Implied  warranties  of  quality.  Subject  to  the  provisions  of  this  act 
and  of  any  statute  in  that  behalf,  there  is  no  implied  warranty  or  condition  as  to  the 
quaUty  or  fitness  for  anj'  particular  purpose  of  goods  suppUed  under  a  contract 
to  sell  or  a  sale,  except  as  follows:  1.  \\Tiere  the  buyer,  expressly  or  bj'  imphcation, 
makes  knowii  to  the  seller  the  particular  purpose  for  which  the  goods  are  required, 
and  it  appears  that  the  buj-er  rehes  on  the  seller's  skill  or  judgment  (whether  he 
be  the  grower  or  manufacturer  or  not),  there  is  an  imphed  warranty  that  the  goods 
shall  be  reasonably  fit  for  such  purpose;  2.  WTiere  the  goods  are  bought  bj'  de- 
scription from  a  seller  w  ho  deals  in  goods  of  that  description  {whether  he  be  the  grower 
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or  manufacturer  or  not),  there  is  an  implied  warranty  that  the  goods  shall  be  of 
merchantable  quality;  3.  If  the  buyer  has  examined  the  goods,  there  is  no  implied 
warranty  as  regards  defects  which  such  examination  ought  to  have  revealed ;  4.  In 
the  case  of  a  contract  to  sell  or  a  sale  of  a  specified  article  under  its  patent  or  other 
trade  name,  there  is  no  implied  warranty  as  to  its  fitness  for  any  particular  purpose; 
5.  An  impUed  warranty  or  condition  as  to  quality  or  fitness  for  a  particular  purpose 
may  be  annexed  by  the  usage  of  trade;  6.  An  express  warranty  or  condition  does 
not  negative  a  warranty  or  condition  impUed  under  this  act  unless  inconsistent 
therewith. 

This  section  follows  sec.  14  of  the  English  act. 

Sale  by  sample. 

Sec.  16.  Implied  warranties  in  sale  by  sample.  In  the  case  of  a  contract  to  sell 
or  a  sale  by  sample:  a)  There  is  an  implied  warranty  that  the  bulk  shall  corre- 
spond with  the  sample  in  quaUty;  b)  There  is  an  implied  warranty  that  the  buyer 
shall  have  a  reasonable  opportimity  of  comparing  the  bulk  with  the  sample,  except 
so  far  as  otherwise  provided  in  section  47  (3);  c)  If  the  seller  is  a  dealer  in  goods 
of  that  kind,  there  is  an  impUed  warranty  that  the  goods  shall  be  free  from  any  de- 
fect rendering  them  unmerchantable  which  would  not  be  apparent  on  reasonable 
examination  of  the  sample. 

This  follows  substantially  sec.  15  of  the  English  act. 

Part  II.    Transfer  of  property  as  between  seller  and  buyer. 

Sec.  17.  No  property  passes  until  goods  are  ascertained.  Where  there  is  a 
contract  to  sell  unascertained  goods  no  property  in  the  goods  is  transferred  to  the 
buyer  unless  and  until  the  goods  are  ascertained,  but  property  in  an  undivided 
share  of  ascertained  goods  may  be  transferred  as  provided  in  section  C. 

This  section  follows  sec.  16  of  the  English  act,  except  for  the  addition  of  the  clause 
beginning  "but,"  etc.  See  under  sec.  6  for  explanation,  of  the  difference  between  English  and 
American  law  on   the  point  referred   to. 

Sec.  18.    Property  in  specific  goods  passes  when  parties  so  Intend.    1.  Where 

there  is  a  contract  to  sell  specific  or  ascertained  goods,  the  property  in  them  is 
transferred  to  the  buyer  at  such  time  as  the  parties  to  the  contract  intend  it  to 
be  transferred;  2.  For  the  purpose  of  ascertaining  the  intention  of  the  parties,  re- 
gard shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the  parties,  usages 
of  trade  and  the  circumstances  of  the  case. 

Follows  sec.   17  of  the  English  act. 

Sec.  19.  Rules  for  ascertaining  intention.  Unless  a  different  intention  appears, 
the  following  are  rules  for  ascertaining  the  intention  of  the  parties  as  to  the  time 
at  which  the  property  in  the  goods  is  to  pass  to  the  buyer. 

Rule  1.  Where  there  is  an  unconditional  contract  to  sell  specific  goods,  in 
a  deliverable  state,  the  property  in  the  goods  passes  to  the  buyer  when  the  contract 
is  made  and  it  is  immaterial  whether  the  time  of  payment,  or  the  time  of  dehvery, 
or  both,  be  postponed. 

Rule  2.  Where  there  is  a  contract  to  sell  specific  goods  and  the  seller  is  bound 
to  do  sometliing  to  the  goods,  for  the  purpose  of  putting  them  into  a  deliverable 
state,  the  property  does  not  pass  until  such  thing  be  done. 

Rule  3.  1.  When  goods  are  delivered  to  the  buyer  "on  sale  or  return,"  or  on 
other  terms  indicating  an  intention  to  make  a  present  sale,  but  to  give  the  buyer 
an  option  to  return  the  goods  instead  of  paying  the  price,  the  property  passes  to 
the  buyer  on  delivery,  but  he  may  revest  the  property  in  the  seller  by  returning 
or  tendering  the  goods  within  the  time  fixed  in  the  contract,  or,  if  no  time  has  been 
fixed,  within  a  reasonable  time.  2.  When  goods  are  delivered  to  the  buyer  on  ap- 
proval or  on  trial  or  on  satisfaction,  or  other  similar  terms,  the  property  therein 
passes  to  the  buyer:  a)  When  he  signifies  his  approval  or  acceptance  to  the  seller 
does  any  other  act  adopting  the  transaction;  b)  If  he  does  not  signify  his  appro- 
val or  acceptance  to  the  seller,  but  retains  the  goods  without  giving  notice  of  re- 
jection, then  if  a  time  has  been  fixed  for  the  return  of  the  goods,  on  the  expiration 
of  such  time,  and,  if  no  time  has  been  fixed,  on  the  expiration  of  a  reasonable  time. 
What  is  a  reasonable  time  is  a  question  of  fact. 

Rule  4.  1 .  WTiere  there  is  a  contract  to  sell  unascertained  or  future  goods  by 
description,  and  goods  of  that  description  and  in  a  deliverable  state  are  uncondi- 
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tionally  appropriated  to  the  contract,  either  by  the  seller  with  the  assent  of  the  buyer, 
or  by  the  buyer  with  the  assent  of  the  seller,  the  property  in  the  goods  there- 
upon passes  to  the  buj'er.  Such  assent  may  be  expressed  or  imphed,  and  may 
be  given  either  before  or  after  the  appropriation  is  made;  2.  Where,  in  pursuance 
of  a  contract  to  sell,  the  seller  dehvers  the  goods  to  the  buyer,  or  to  a  carrier  or 
other  bailee  (whether  named  by  the  buyer  or  not)  for  the  purpose  of  transmission 
to  or  holding  for  the  buyer,  he  is  presumed  to  have  unconditionally  appropriated 
the  goods  to  the  contract,  except  in  the  cases  provided  for  in  the  next  rule  and  in 
section  20.  This  presumption  is  appUeable,  although  by  the  terms  of  the  contract, 
the  buyer  is  to  pay  the  price  before  receiving  deUvery  of  the  goods,  and  the  goods 
are  marked  with  the  words  "collect  on  deUvery"  or  their  equivalents. 

Kule  5.  If  the  contract  to  sell  requires  the  seller  to  dehver  the  goods  to  the 
buyer,  or  at  a  particular  place,  or  to  pay  the  freight  or  cost  of  transportation  to 
the  buyer,  or  to  a  particular  place,  the  property  does  not  pass  untU  the  goods  have 
been  delivered  to  the  buyer  or  reached  the  place  agreed  upon. 

This  section  follows  sec.  18  of  the  English  act  with  some  changes.  The  first  rule  is 
altered  by  omitting  from  the  end  the  words  "and  the  buyer  has  notice  thereof."  The 
insertion  of  these  words  in  the  English  act  changed  the  EngUsh  law,  which  had  never  required 
notice  (see  Chalmers,  p.  46),  in  order  to  make  it  conform  to  the  Scotch  law.  There  seems  no 
good  reason  for  postponing  the  transfer  of  title  to  this  extent.  There  is  no  American  authority 
for  it.  The  English  Rule  3  which  is  omitted  is  as  follows:  "Where  there  is  a  contract  for  the 
sale  of  specific  goods  in  a  deliverable  state,  but  the  seller  is  bound  to  weigh,  measure,  test, 
or  do  some  other  act  or  thing  with  reference  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  the  property  does  not  pass  until  such  act  or  thing  be  done."  This  rule  of  presumption, 
is  artificial  and  has  been  discarded  in  New  York  and  some  other  states.  See  Mechem,  sec.  .515 
et  seq.  Rule  3  (1)  is  not  in  the  English  act.  In  that  act,  a  "sale  or  return"  is  included  in 
the  provision  corresponding  to  Rule  3  (2)  of  this  act  (sec.  18,  Rule  4  of  English  act),  thereby 
making  the  same  presumption  apply  to  such  sales  as  to  sales  on  trial.  The  distinction  between 
a  sale  with  a  right  to  return  and  a  sale  to  take  effect  on  approval  has  not  been  taken  in 
the  English  decisions,  though  Chalmers  notices  it  in  his  annotation.  9  Harv.  Law  Rev.  110, 
n.  3.  The  distinction  has  been  taken  in  this  country  (Mechem,  sec.  657  et  seq.,  sec.  675  et 
seq.),  and  it  seems  proper  to  indicate  it  in  this  act.  Rule  3  (2)  is  the  same  as  Rule  4  of  the 
English  act,  except  that  the  words  "on  trial  or  on  satisfaction"  are  substituted  for  "on  sale 
or  return."  In  Rule  4  (2)  the  last  sentence  is  not  in  the  English  act.  It  settles  a  disputed 
question  in  accordance  with  the  weight  of  authority.  See  4  Columbia  Law  Rev.,  541;  Mechem, 
sees.  733,  741.    Rule  5  is  not  in  the  English  act,   but   it  represents  the  existing  law. 

Sec.  20.    Reservation  of  right  of  possession  or  property  when  goods  are  shipped. 

1.  Where  there  is  a  contract  to  sell  specific  goods,  or  where  goods  are  subsequently 
appropriated  to  the  contract,  the  seller  may,  by  the  terms  of  the  contract  or  appro- 
priation, reserve  the  right  of  possession  or  property  in  the  goods  until  certain  con- 
ditions have  been  fulfilled.  The  right  of  possession  or  property  may  be  thus  reser- 
ved notwithstanding  the  dehvery  of  the  goods  to  the  buyer  or  to  a  carrier  or  other 
bailee  for  the  purpose  of  transmission  to  the  buyer.  2.  ^Vhe^e  goods  are  shipped, 
and  by  the  bill  of  lading  the  goods  are  deUverable  to  the  seller  or  his  agent,  or  to 
the  order  of  the  seller  or  of  his  agent,  the  seller  thereby  reserves  the  property  m 
the  goods.  But  if,  except  for  the  form  of  the  bill  of  lading,  the  property  would  have 
passed  to  the  buyer  on  shipment  of  the  goods,  the  seller's  property  in  the  goods 
shall  be  deemed  to  be  only  for  the  purpose  of  sectu-ing  performance  by  the  buyer 
of  his  obhgations  under  the  contract.  3.  Where  goods  are  shipped,  and  by  the  bill 
of  lading  the  goods  are  deliverable  to  the  order  of  the  buyer  or  of  his  agent,  but 
possession  of  the  bill  of  lading  is  retained  by  the  seller  or  his  agent,  the  seller  there- 
by reserves  a  right  to  the  possession  of  the  goods  as  against  the  buyer.  4.  Where 
the  seller  of  goods  draws  on  the  buyer  for  the  price  and  transmits  the  bill  of  ex- 
change and  biU  of  lading  together  to  the  buyer  to  secure  acceptance  or  payment 
of  the  bill  of  the  exchange,  the  buyer  is  bound  to  return  the  biU  of  lading  if  he  does 
not  honor  the  biU  of  exchange,  and  if  he  wTongfuUy  retains  the  bill  of  lading  he 
acquires  no  added  right  thereby.  If,  however,  the  bill  of  lading  pro\'ides  that  the 
goods  are  dehverable  to  the  buyer  or  to  the  order  of  the  buyer,  or  is  indorsed  in 
blank,  or  to  the  buyer  by  the  consignee  named  therein,  one  who  purchases  in  good 
faith,  for  value,  the  bill  of  lading,  or  goods  from  the  buyer  will  obtain  the  pro- 
perty in  the  goods,  although  the  biU  of  exchange  has  not  been  honored,  provided 
that  such  purchaser  has  received  deUvery  of  the  biU  of  lading  indorsed  by  the  con- 
signee named  therem,  or  of  the  goods,  without  notice  of  the  facts  making  the  trans- 
fer wrongful. 
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Subsection  ( 1 )  follows  with  some  change  of  expression,  sec.  1 9  of  the  English  act  except 
that  for  the  somewhat  loose  phrase  "right  of  disposal"  is  substituted  "possession  of  property." 
The  first  sentence  of  subsection  (2)  is  in  the  English  act,  except  that  "properly  in  the  goods" 
is  substituted  for  "right  of  disposal."  The  remainder  of  the  subsection  is  new.  Subsection  (3) 
is  not  in  the  English  act,  but  is  thought  to  be  warranted  by  the  existing  law.  Subsection  (4) 
substantially  follows  the  English  act  as  far  as  the  words  "If,  however."  The  proviso  beginning 
"If,  however,"  is  not  in  the  English  act.  It  expresses,  nevertheless,  the  English  law,  because 
of  the  last  Factors  Act.  Calm  vs.  Packet  Co.,  (1899)  1  Q.  13.  043.  It  undoubtedly  is  in  accord- 
ance with  mercantile  understanding  and  convenience.  The  seller  has  tr\iated  the  buyer  with 
the  possession  of  the  document  of  title  and  should  bear  the  consequences.   See  Mechem,  sec.  166. 

Sec.  21.  Sale  by  auction.  In  the  case  of  sale  by  auction:  1.  Where  goods  are 
put  up  for  sale  bj'  auction  in  lots,  each  lot  is  the  subject  of  a  separate  contract  of 
sale;  2.  A  sale  by  auction  is  complete  when  the  auctioneer  announces  its  completion 
by  the  fall  of  the  hammer,  or  in  other  customary  manner.  Until  such  announcement 
is  made,  any  bidder  may  retract  his  bid;  and  the  auctioneer  may  withdraw  the 
goods  from  sale  unless  the  auction  has  been  announced  to  be  without  reserve;  3.  A 
right  to  bid  may  be  reserved  expressly  by  or  on  behalf  of  the  seller;  4.  Where  notice 
has  not  been  given  that  a  sale  by  auction  is  subject  to  a  right  to  bid  on  behalf  of 
the  seller,  it  shall  not  be  lawful  for  the  seller  to  bid  himself  or  to  employ  or  induce 
any  person  to  bid  at  such  sale  on  his  behalf,  or  for  the  auctioneer  to  employ  or 
induce  any  person  to  bid  at  such  sale  on  behalf  of  the  seller  or  knowingly  to  take 
any  bid  from  the  seller  or  any  person  employed  by  him.  Any  sale  contravening  this 
rule  may  be  treated  as  fraudiiient  by  the  buyer. 

This  follows  spc.  .58  of  the  English  act,  and  is  believed  to  express  the   existing  law. 

Sec.  22.  Risk  of  loss.  Unless  otherwise  agreed,  the  goods  remain  at  the  seller's 
risk  until  the  property  therein  is  transferred  to  the  buyer,  but  when  the  property 
therein  is  transferred  to  the  buyer  the  goods  are  at  the  buyer's  risk  whether  deUv- 
ery  has  been  made  or  not,  except  that:  a)  Where  delivery  of  the  goods  has  been 
made  to  the  buyer,  or  to  a  bailee  for  the  buyer,  in  pursuance  of  the  contract  and 
the  property  in  the  goods  has  been  retained  by  the  seller  merely  to  secure  perfor- 
mance by  the  buyer  of  his  obligations  under  the  contract,  the  goods  are  at  the  buyer's 
risk  from  the  time  of  such  deUvery;  b)  Where  delivery  has  been  delayed  through 
the  fault  of  either  buyer  or  seller  the  goods  are  at  the  risk  of  the  party  in  fault  as 
regards  any  loss  which  might  not  have  occurred  but  for  such  fault. 

The  exception  (a)  is  not  contained  in  the  English  act.  Otherwise  the  section  is  in  sub- 
stance the  same  as  sec.  20  of  the  English  act.  The  new  exception  represents  the  weight  of 
authority  and  seems  sound  on  principle.  The  principal  situation  at  which  it  is  aimed  is  where 
a  conditional  sale  has  been  made,  the  goods,  delivered  to  the  buyer,  and  very  likely  in  use 
by  him.  The  title  is  retained  instead  of  taking  a  mortgage  back,  as  would  bo  done  in  the 
case  of  real  estate.  The  beneficial  interest  is  in  the  buyer,  and  the  risk  should  be  on  him. 
See  9  Harv.  Law  Rev.  109:  Mechem,  sec.  635.  Where  goods  are  sent  in  compliance  with  an 
order,  but  marked  "C.  O.  D.,"  even  though  the  effect  of  this  were  to  withhold  the  title  (as 
to  which,  however,  see  section  19,  Rule  4  [2],)  the  risk  would  be  tlu-own  on  the  buyer.  See 
Mechem,  sec.  740,  note  (p.  616). 

Transfer  of  title. 

Sec.  23.  Sale  by  a  person  not  the  owner.  1.  Subject  to  the  provisions  of  this 
act,  where  goods  are  sold  by  a  person  who  is  not  the  owner  thereof,  and  who  does 
not  sell  them  under  the  authority  or  with  the  consent  of  the  owner,  the  buyer  acquires 
no  better  title  to  the  goods  than  the  seller  had,  unless  the  owner  of  the  goods  is 
by  his  conduct  precluded  from  denying  the  seller's  authority  to  sell.  2.  Nothing  in 
this  act,  however,  shall  affect:  a)  The  provisions  of  any  factors'  acts,  recording 
acts,  or  any  enactment  enabling  the  apparent  owner  of  goods  to  dispose  of  them 
as  if  he  were  the  true  owner  thereof;  b)  The  vahdity  of  any  contract  to  sell  or  sale 
under  any  special  common  law  or  statutory  power  of  sale  or  under  the  order  of  a 
court  of  competent  jurisdiction. 

This  follows  sec.  21  of  the  English  act,  except  in  (2)  (a)  "recording  acts"  has  been  added. 

Sec.  24.  Sale  by  one  having  a  voidable  title.  Where  the  seller  of  goods  has  a 
voidable  title  thereto,  but  his  title  has  not  been  avoided  at  the  time  of  the  sale, 
the  buyer  acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good  faith, 
for  value,  and  without  notice  of  the  seller's  defect  of  title. 

This  follows  sec.  23  of  the  English  act.  Sec.  22  of  that  act  relates  to  sales  in  market 
overt  and  is  omitted  here. 

Sec.  25.  Sale  by  seller  in  possession  of  goods  already  sold.  Where  a  person 
having  sold  goods  continues  in  possession  of  the  goods,  or  of  negotiable  documents 
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of  title  to  the  goods,  the  dehvery  or  transfer  by  that  person,  or  by  an  agent  acting 
for  him,  of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other  dispo- 
sition thereof,  to  any  person  receiving  and  paj-ing  value  for  the  same  in  good  faith 
and  without  notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  expressly  authorized  by  the  owner  of  the 
goods  to  make  the  same. 

Tlii-s  follows  ?ec.  25  (1)  of  the  English  act.  It  is  comparatively  new  to  the  English  law, 
being  first  enacted  in  the  Factors  Act  of  1839.  But,  so  far  as  purchasers  are  concerned, 
it  states  in  effect  the  principle  commonly  laid  down  in  this  country,  that  delivery  is  not 
necessary  between  the  parties,  but  is  as  against  third  persons.  The  righ^3  of  creditors  are 
dealt  with  in  the  next  section. 

Sec.  26.  Creditors'  rights  against  sold  goods  in  seller's  possession.  Where  a 
person  having  sold  goods  continues  in  possession  of  the  goods,  or  of  negotiable 
documents  of  title  to  the  goods  and  such  retention  of  possession  is  fraudulent  in  fact 
or  is  deemed  fraudulent  under  any  rule  of  law,  a  creditor  or  creditors  of  the  seller 
may  treat  the  sale  as  void. 

Sec.  27.  Definition  of  negotiable  documents  of  title.  A  document  of  title  in 
which  it  is  stated  that  the  goods  referred  to  therein  will  be  deUvered  to  the  bearer, 
or  to  the  order  of  any  person  named  in  such  document  is  a  negotiable  document 
of  title. 

This  definition,  following  as  it  does  the  definition  of  negotiable  promises  to  pay  money, 
represents   the  mercantile   understanding  in  regard  to  documents  of  title. 

Sec.  28.  Negotiation  of  negotiable  documents  by  delivery.  A  negotiable  docu- 
ment of  title  may  be  negotiated  by  deUvery:  a)  Where  by  the  terms  of  the  docu- 
ment the  carrier,  warehouseman,  or  other  bailee  issuing  the  same  undertakes  to  de- 
liver the  goods  to  the  bearer,  or  b)  Where  by  the  terms  of  the  document  the  carrier, 
warehouseman,  or  other  bailee  issuing  the  same  undertakes  to  deUver  the  goods 
to  the  order  of  a  specified  person,  and  such  person  or  a  subsequent  indorsee  of  the 
document  has  indorsed  it  in  blank  or  to  bearer. 

Where  by  the  terms  of  a  negotiable  document  of  title  the  goods  are  deli ve  able 
to  bearer  or  where  a  negotiable  document  of  title  has  been  indorsed  in  blank  or 
to  bearer,  any  holder  may  indorse  the  same  to  himself  or  to  any  other  specified 
person,  and  in  such  case  the  document  shall  thereafter  be  negotiated  only  by  the 
indorsement  of  such  indorsee. 

Here  too  both  mercantile  practice  and  the  analogy  of  bills  and  notes  are  followed. 

Sec.  29.  Negotiation  of  negotiable  documents  by  indorsement.  A  negotiable 
document  of  title  may  be  negotiated  by  the  indorsement  of  the  person  to  whose 
order  the  goods  are  by  the  terms  of  the  document  deliverable.  Such  indorsement 
may  be  in  blank,  to  bearer,  or  to  a  specified  person.  If  indorsed  to  a  specified 
person,  it  maj  J3  again  negotiated  by  the  indorsement  of  such  person  in  blank, 
to  bearer  or  to  another  specified  person.  Subsequent  negotiation  may  be  made 
in  like  manner. 

Sec.  30.  Negotiable  documents  of  title  marked  not  "negotiable."  If  a  docu- 
ment of  title  wliich  contains  an  undertaking  hj  a  carrier,  warehouseman,  or  other 
bailee  to  deliver  the  goods  to  the  bearer,  to  a  specified  person  or  order,  or  to  the 
order  of  a  specified  person,  or  widch  contains  words  of  Uke  import,  has  placed  upon 
it  the  words  "not  negotiable,"  "non-negotiable"  or  the  Uke,  such  a  document  may 
nevertheless  be  negotiated  by  the  holder  and  is  a  negotiable  document  of  title 
within  the  meaning  of  this  act.  But  nothing  in  this  act  contained  shall  be  construed 
as  Umiting  or  defining  the  effect  upon  the  obhgations  of  the  carrier,  warehouseman, 
or  other  bailee  issuing  a  document  of  title  of  placing  thereon  the  words  "  not  nego- 
tiable," "non-negotiable,"  or  the  hke. 

It  has  been  until  recently  the  custom  of  the  railroads  to  stamp  upon  bills  of  lading, 
even  though  running  to  order  or  assigns,  the  words  "not  negotiable."  How  far  the  carrier  is 
justified  in  attempting  to  limit  his  liability  by  such  a  device  may  be  questioned,  but  as  this 
act  is  concerned  not  with  the  liability  of  the  carrier  but  with  the  rights  of  the  various 
holders  of  the  bill  of  lading  as  against  each  other,  it  provides  merely  that  as  between  those 
parties   the   words   "not   negotiable"  do  not  change  the  legal  effect  of  the  document. 

Sec.  31.  Transfer  of  non-negotiable  documents.  A  document  of  title  which 
is  not  in  such  form  that  it  can  be  negotiated  by  deUvery  may  be  transferred  by  the 
holder  by  delivery  to  a  purchaser  or  donee.  A  non-negotiable  document  cannot 
be  negotiated  and  the  indorsement  of  such  a  document  gives  the  transferee  no  ad- 
ditional right. 

26* 
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The  diBtinction  between  warehouse  receipts  and  bills  of  lading  negotiable  in  form 
and  those  which  are  not  does  not  seem  to  be  observed  in  the  English  decisions;  but  it  is  ob- 
served in  this  country  both  in  the  usages  of  wareliouseinen  and  carriers  and  in  the  decisions 
of  the  courts.  See  Hallgarten  v.  Oldham,  135  Mass.  1;  Oill  v.  Frank,  12  Orog.  507; 
Forbes  v.  Boston  &  Lowell  R.  R.,    133  Mass.   154;   Litchfield   Bank  v.  Elliot,  83  Minn.  469. 

Sec.  32.  Who  may  negotiate  a  document.  A  negotiable  document  of  title  may 
be  negotiated :  a)  By  the  owner  thereof,  or  b)  By  any  person  to  whom  the  possession 
or  custodj'  of  the  document  has  been  entrusted  by  the  owner,  if,  by  the  terms 
of  the  document  the  bailee  issuing  the  document  undertakes  to  deUver  the  goods 
to  the  order  of  the  person  to  whom  the  possession  or  custody  of  the  document  has 
been  entiusted,  or  if  at  the  time  of  such  entrusting  the  document  is  in  such  form 
that  it  may  be  negotiated  by  delivery. 

By  this  section  a  negotiable  document  of  title  is  not  given  the  fuU  negotiability  of  a 
bill  of  exchange,  inasmuch  as  neither  a  thief  nor  a  finder  is  within  the  terms  of  the  section. 
In  the  vmiform  bills  of  lading  act,  however,  the  Commi-ssioners  on  Uniform  State  Laws 
adopted  the  principle  of   fviU   negotiability. 

Sec.  33.  Rights  of  person  to  whom  document  has  been  negotiated.  A  person 
to  whom  a  negotiable  document  of  title  has  been  duly  negotiated  acquires  thereby: 
a)  Such  title  to  the  goods  as  the  person  negotiating  the  document  to  him  had  or 
had  abihty  to  convey  to  a  purchaser  in  good  faith  for  value  and  also  such  title  to 
the  goods  as  the  person  to  whose  order  the  goods  were  to  be  delivered  by  the  terms 
of  the  document  had  or  had  abihty  to  convey  to  a  purchaser  in  good  faith  for  value, 
and  b)  The  direct  obligation  of  the  bailee  issuing  the  document  to  hold  possession 
of  the  goods  for  him  according  to  the  terms  of  the  document  as  fuUy  as  if  such 
bailee  had  contracted  directly  with  him. 

This  section  follows  the  custom  of  merchants.  It  makes  the  document  represent  the 
depositor's  right  in  the  goods,  so  that  a  purchaser  of  the  document,  if  he  acquires  a  good  title 
thereto,  acquires  not  simply  the  rights  of  his  vendor,  but  whatever  property  the  orginal  depo- 
sitor had,  that  being  what  the  document  represented.  32  (b)  makes  the  obligation  of  the  ware- 
houseman in  regard  to  the  goods  negotiable.  Many  states  already  have  statutes  making 
warehouse  receipts  negotiable,  Mohun  on  Warehousemen,  944;  and  some  states  have  sta- 
tutes in  regard  to  bills  of  lading,  ibid.  848,  but  these  statutes  have  generally  been  so  brief 
and  general  in  terms  that  they  have  been  variously  construed  and  have  to  some  extent 
failed  of  their  purpose.     See  Shaws  v.   Railroad  Co.,    101    U.    S.    557. 

Sec.  34.  Rights  of  person  to  whom  document  has  been  transferred.  A  person 
to  whom  a  document  of  title  has  been  transferred,  but  not  negotiated,  acquires  there- 
bJ^  as  against  the  transferor,  the  title  to  the  goods,  subject  to  the  terms  of  any  agree- 
ment with  the  transferor. 

If  the  document  is  non-negotiable,  such  person  also  acquires  the  right  to  notify 
the  bailee  who  issued  the  document  of  the  transfer  thereof,  and  thereby  to  acquire 
the  direct  obligation  of  such  bailee  to  hold  possession  of  the  goods  for  him  accord- 
ing to  the  terms  of  the  document. 

Prior  to  the  notification  of  such  bailee  by  the  transferor  or  transferee  of  a 
non-negotiable  document  of  title,  the  title  of  the  transferee  to  the  goods  and  the 
right  to  acquire  the  obhgation  of  .such  bailee  may  be  defeated  by  the  levy  of  an 
attachment  or  execution  upon  the  goods  by  a  creditor  of  the  transferor,  or  by  a 
notification  to  such  bailee  by  the  transferor  or  a  subsequent  purchaser  from  the 
transferor  of  a  subsequent  sale  of  the  goods  by  the  transferor. 

This  section  states  the  right  of  any  purchaser  of  bailed  goods.  One  who  purchases, 
therefore,  a  non-negotiable  document  of  title  would  gain  nothing  from  the  transfer  of  the 
document  except  evidence. 

Sec.  35.  Transfer  of  negotiable  document  without  indorsement.  Where  a  ne- 
gotiable document  of  title  is  transferred  for  value  by  dehvery,  and  the  indorsement 
of  the  transferor  is  essential  for  negotiation,  the  transferee  acquires  a  right  against 
the  transferor  to  compel  him  to  indorse  the  document  unless  a  contrary  intention 
appears.  The  negotiation  shall  take  effect  as  of  the  time  -.vhen  the  indorsement  is 
actually  made. 

This  follows  the  analogy  of  bills  and  notes.     Crawford,  Neg.   Inst.   Law,  sec.   79. 

Sec.  36.  Warranties  on  sale  of  document.  A  person  who  for  value  negotiates 
or  transfers  a  document  of  title  by  indorsement  or  deUvery,  including  one  who 
assigns  for  value  a  claim  secured  by  a  document  of  title  unless  a  contrary  intention 
appears,  warrants:  a)  That  the  document  is  genuine;  b)  That  he  has  a  legal  right 
to  negotiate  or  transfer  it;  c)  That  he  has  knowledge  of  no  fact  which  would  im- 
pair the  validity  or  worth  of  the  document,  and  d)  That  he  has  a  right  to  trans- 
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fer  the  title  to  the  goods  and  that  the  goods  are  merchantable  or  fit  for  a  particu- 
lar purpose,  whenever  such  warranties  would  have  been  implied  if  the  contract 
of  the  parties  had  been  to  transfer  without  a  document  of  title  the  goods  represen- 
ted thereby. 

This  section  except  (d)  follows  the  negotiable  instruments  law.     Crawford  sec.    115. 

Sec.  37.  Indorser  not  a  guarantor.  The  indorsement  of  a  document  of  title 
shall  not  make  the  indorser  liable  for  any  failure  on  the  part  of  the  bailee  who 
issued  the  document  or  previous  indorsers  thereof  to  fulfil  their  respective  obli- 
gations. 

Mercantile  image  in  regard  to  documents  of  title  differs  from  that  in  regard  to  bills  and 
notes  in  the  matter  to  which  this  section  relates.  It  states  the  existing  law,  even  in  jurisdictions 
where  statutes  have  made  documents  of  title  negotiable.  Shaw  v.  Railroad  Co.,  101  U. 
S.  557:  Mida  v.  Geissmann,   17   111.   App.   207. 

Sec.  38.    When  negotiation  not  impaired  by  fraud,  mistake,  or  duress.    The 

validity  of  the  negotiation  of  a  negotiable  document  of  title  is  not  impaired  by  the 
fact  that  the  negotiation  was  a  breach  of  duty  on  the  part  of  the  person  making 
the  negotiation,  or  by  the  fact  that  the  owner  of  the  document  was  induced  by  fraud, 
mistake,  or  duress  to  entrust  the  possession  or  custody  thereof  to  such  person,  if 
the  person  to  whom  the  document  was  negotiated  or  a  person  to  whom  the  doc- 
ument was  subsequently  negotiated  paid  value  therefor,  without  notice  of  the 
breach  of  duty,  or  fraud,  mistake,  or  duress. 

This  section  merely  elaborates  for  the  sake  of  clearness  certain  special  casen  within 
I  he  terms  of  sec.   32. 

Sec.  39.  Attachment  or  levy  upon  goods  for  which  a  negotiable  document 
has  been  issued.  If  goods  are  delivered  to  a  bailee  by  the  owner  or  by  a  person 
whose  act  in  conveying  the  title  to  them  to  a  purchaser  in  good  faith  for  value 
would  bind  the  owTier  and  a  negotiable  document  of  title  is  issued  for  them  they 
cannot  thereafter,  while  in  the  possession  of  such  bailee,  be  attached  by  garnish- 
ment or  otherwise  or  be  levied  upon  xmder  an  execution  unless  the  document  be 
first  surrendered  to  the  bailee  or  its  negotiation  enjoined.  The  bailee  shall  in  no 
case  be  compelled  to  dehver  up  the  actual  possession  of  the  goods  until  the  docu- 
ment is  surrendered  to  him  or  impounded  by  the  court. 

If  the  mercantile  theory  of  documents  of  title,  such  as  bills  of  lading  and  warehouse 
receipts,  were  carried  to  its  logical  extent,  no  attachment  of  the  goods  represented  by  the 
document  or  levy  upon  them  could  be  permitted  while  the  negotiable  document  was  out- 
standing. The  act  does  not  take  the  extreme  position  that  no  attachment,  garnishment, 
or  levy  could  be  made  on  property  for  which  a  negotiable  document  was  outstanding,  but 
covers  the  essential  practical  point  by  making  it  a  condition  of  the  validity  of  such  seizure 
that  the  negotiation  of  the  document  be  enjoined  or  the  document  impounded.  The  following 
section  expressly  gives  the  court  full  power  to  aid,  by  injunction  and  otherwise,  a  creditor 
seeking  to  get  at  a  negotiable  document  and  the  property  covered  thereby. 

Sec.  40.  Creditors'  remedies  to  reach  negotiable  documents.  A  creditor  whose 
debtor  is  the  owner  of  a  negotiable  document  of  title  shall  be  entitled  to  such  aid 
from  courts  of  appropriate  jurisdiction  by  injunction  and  otherwise  in  attaching 
such  document  or  in  satisfying  the  claim  by  means  thereof  as  is  allowed  at  law 
or  in  equity  m  regard  to  property  which  camiot  readily  be  attached  or  levied  upon 
by  ordinary  legal  process. 

As  the  right  of  legal  garnishment  of  bailed  property  is  limited  by  the  preceding  section, 
sec.  40  gives  the  creditor  such  rights  as  are  included  under  the  heads  of  bills  of  equitable 
attachment  or  in  aid  of  execution. 

Part  III.    Performance  of  the  contract. 

Sec.  41.  Seller  must  deliver  and  buyer  accept  goods.  It  is  the  duty  of  the  seller 
to  dehver  the  goods,  and  of  the  buyer  to  accept  and  pay  for  them,  in  accordance 
with  the  terms  of  the  contract  to  sell  or  sale. 

This  follows  sec.  2(>  of  the  English  act. 

Sec.  42.  Delivery  and  payment  are  concurrent  conditions.  Unless  otherwise 
agreed,  deUvery  of  the  goods  and  payment  of  the  price  are  concurrent  conditions; 
that  is  to  say,  the  seller  must  be  readj'  and  wilUng  to  give  possession  of  the  goods 
to  the  buyer  in  exchange  for  the  price  and  the  buyer  must  be  ready  and  willing 
to  pay  the  price  in  exchange  for  possession  of  the  goods. 

This  follows  sec.  27  of  the  English  act. 

Sec.  43.  Place,  time,  and  manner  of  delivery.  1.  Whether  it  is  for  the  buyer  to 
take  possession  of  the  goods  or  for  the  seller  to  send  them  to  the  buyer  is  a  question 
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depending  in  each  case  on  the  contract,  express  or  implied,  between  the  parties. 
Apart  from  any  such  contract,  express  or  impUed,  or  usage  of  trade  to  the  contrary, 
the  place  of  deUvery  is  the  seller's  place  of  business  if  he  have  one,  and  if  not  his 
residence;  but  in  case  of  a  contract  to  sell  or  a  sale  of  specific  goods,  which  to  the 
knowledge  of  the  parties  when  the  contract  or  the  sale  was  made  were  in  some 
other  place,  then  that  place  is  the  place  of  delivery ;  2.  Where  by  a  contract  to  sell 
or  a  sale  the  seller  is  bound  to  send  the  goods  to  the  buyer,  but  no  time  for  sending 
them  is  fixed,  the  seller  is  bound  to  send  them  within  a  reasonable  time;  3.  Where 
the  goods  at  the  time  of  sale  are  in  the  possession  of  a  third  person,  the  seller  has 
not  fulfilled  his  obligation  to  deUver  to  the  buyer  unless  and  until  such  third  per- 
son acknowledges  to  the  buyer  that  he  holds  tlie  goods  on  the  buyer's  behalf ;  but 
as  against  all  others  than  the  seller  the  buyer  shall  be  regarded  as  having  received 
dehvery  from  the  time  when  such  third  person  first  has  notice  of  the  sale.  Nothing 
in  this  section,  however,  shall  affect  the  operation  of  the  issue  or  transfer  of  any 
document  of  title  to  goods;  4.  Demand  or  tender  of  delivery  may  be  treated  as  in- 
effectual unless  made  at  a  reasonable  hour.  What  is  a  reasonable  hour  is  a  question 
ol  fact;  5.  Unless  otherwise  agreed,  the  expenses  of  and  incidental  to  putting  the 
goods  into  a  deliverable  state  must  be  borne  by  the  seller. 

This  the  same  as  sec.  29  of  the  Englisli  act,  except  that  the  second  half  of  subsection  (3) 
has  been  added. 

Sec.  44.  Delivery  of  wrong  quantity.  1.  WTiere  the  seller  delivers  to  the  buyer 
a  quantity  of  goods  less  than  he  contracted  to  sell,  the  buyer  may  reject  them, 
but  if  the  buyer  accepts  or  retains  the  goods  so  delivered,  knowing  that  the  seller 
is  not  going  to  perform  the  contract  in  full,  he  must  pay  for  them  at  the  contract 
rate.  If,  howeever,  the  buyer  has  used  or  disposed  of  the  goods  delivered  before 
he  knows  tliat  the  seller  is  not  going  to  perform  his  contract  in  full,  the  buyer  shall 
not  be  liable  for  more  than  the  fair  value  to  him  of  the  goods  so  received ;  2.  Where 
the  seller  delivers  to  the  buyer  a  quantity  of  goods  larger  than  he  contracted  to 
sell,  the  buyer  may  accept  the  goods  included  in  the  contract  and  reject  the  rest, 
or  he  may  reject  the  whole.  If  the  buyer  accepts  the  whole  of  the  goods  so  deh- 
vered  he  must  pay  for  them  at  the  contract  rate;  3.  Where  the  seller  dehvers  to 
the  buyer  the  goods  he  contracted  to  sell  mixed  with  goods  of  a  different  descrip- 
tion not  included  in  the  contract,  the  buyer  may  accept  the  goods  which  are  in 
accordance  with  the  contract  and  reject  the  rest,  or  he  may  reject  the  whole;  4. 
The  provisions  of  this  section  are  subject  to  anj^  usage  of  trade,  special  agreement, 
or  course  of  dealing  between  the  parties. 

Tliis  follows  sec.  30  of  the  English  act,  and  is  in  accordance  with  the  weight  of  authority. 
See  Mechem,  sec.  1 1  .'i7  et  seq. 

Sec.  45.  Delivery  in  instalments.  1.  Unless  otherwise  agreed,  the  buyer  of 
goods  is  not  bound  to  accept  delivery  thereof  by  instalments.  2.  Where  there  is 
a  contract  to  sell  goods  to  be  delivered  by  stated  instalments,  which  are  to  be  se- 
parately paid  for,  and  the  seller  makes  defective  deliveries  in  respect  of  one  or 
more  instalments,  or  tlie  buyer  neglects  or  refuses  to  take  dehvery  of  or  pay  for  one 
or  more  instalments,  it  depends  in  each  case  on  the  terms  of  the  contract  and  the 
circumstances  of  the  case,  whether  the  breach  of  contract  is  so  material  as  to  justi- 
fy the  injured  party  in  refusing  to  proceed  further  and  suing  for  damages  for  breach 
of  the  entire  contract,  or  whether  ti|e  breach  is  severable,  giving  rise  to  a  claim 
for  compensation,  but  not  to  a  right  to  treat  the  whole  contract  as  broken. 

This  section  is  slightly  altered  from  section  31  of  the  English  act.  The  English  act, 
following  prior  English  decisions,  makes  repudiation  by  one  party  the  test  of  the  right  of  the 
other  to  refuse  to  go  on.  The  section  here  given  makes  the  materiality  of  the  breach  the 
test.  This  is  in  accord  with  the  weight  of  American  authority.  Morrington  v.  Wright,  11.5 
r.   S.    188,   14  Harv.   Law   Rev.    323. 

Sec.  46.  Delivery  to  a  carrier  on  behalf  of  the  buyer.  1.  Where,  in  pursuance 
of  a  contract  to  sell  or  a  sale,  the  seller  is  authorized  or  required  to  send  the  goods 
to  the  buyer,  delivery  of  the  goods  to  a  carrier,  whether  named  by  the  buyer  or  not, 
for  the  purpose  of  transmission  to  the  buyer  is  deemed  to  be  a  dehvery  of  the  goods 
to  the  buyer,  except  in  the  cases  provided  for  in  section  19,  Rule  5,  or  unless  a  con- 
trary intent  appears;  2.  Unless  otherwise  authorized  by  the  buyer,  the  seller  must 
make  such  contract  with  the  carrier  on  behalf  of  the  bu3'er  as  may  be  reasonable, 
having  regard  to  the  nature  of  the  goods  and  the  other  circumstances  of  the  case. 
If  the  seller  omit  so  to  do,  and  the  goods  are  lost  or  damaged  in  course  of  transit, 
tlie  buj'er  may  decline  to  treat  the  dehvery  to  the  carrier  as  a  dehvery  to  himself. 
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or  may  hold  the  seller  responsible  in  damages;  3.  Unless  otherwise  agreed,  where 
goods  are  sent  by  the  seller  to  the  buyer  under  circumstances  in  which  the  seller 
knows  or  ought  to  know  that  it  is  usual  to  insure,  the  seller  must  give  such  notice 
to  the  buyer  as  may  enable  him  to  insure  them  during  their  transit,  and,  if  the  seller 
fails  to  do  so,  the  goods  shall  be  deemed  to  be  at  his  risk  during  such  transit. 

These  paragraphs  follow  with  slight  changes  sec.  32  of  the  English  act.  (2)  and  (3) 
are  probably  in  accordance  with  the  business  usage,  but  there  is  little  in  the  way  of  positive 
law  on  the  subject.    See  Chalmers  (5th  ed.)  p.  73. 

Sec.  47.  Right  to  examine  the  goods.  1.  Where  goods  are  dehvered  to  the  buyer, 
which  he  has  not  previously  examined,  he  is  not  deemed  to  have  accepted  them 
unless  and  until  he  has  had  a  reasonable  opportunity  of  examining  them  for  the 
purpose  of  ascertaining  whether  they  are  in  conformity  with  the  contract;  2.  Un- 
less otherwise  agreed,  when  the  seller  tenders  delivery  of  goods  to  the  buyer,  he  is 
bound,  on  request,  to  afford  the  buyer  a  reasonable  opportunity  of  examining 
the  goods  for  the  purpose  of  ascertaining  whether  they  are  in  conformity  with  the 
contract ;  3.  Where  goods  are  delivered  to  a  carrier  by  the  seller,  in  accordance 
with  an  order  from  or  agreement  with  the  buyer,  upon  the  terms  that  the  goods 
shall  not  be  delivered  by  the  carrier  to  the  buyer  until  he  has  paid  the  price,  whether 
such  terms  are  indicated  by  marking  the  goods  with  the  words  "collect  on  deUv- 
ery,"  or  otherwise,  the  buyer  is  not  entitled  to  examine  the  goods  before  payment 
of  the  price  in  the  absence  of  agreement  permitting  such  examination. 

Sec.  47  (1)  and  (2)  follow  sec.  34  of  the  English  act,  and  state  the  American  law  also. 
Mechem,  sec.  137.5  et  .seq.  Subsection  (3)  states  the  actual  practice  of  the  large  express  com- 
panies and  probably  states  the  common  law.     Wiltse  v.   Barnes,  46  la.  210. 

Sec.  48.  What  constitutes  acceptance.  The  buyer  is  deemed  to  have  accepted 
the  goods  when  he  intimates  to  the  seller  that  he  has  accepted  them,  or  when  the 
goods  have  been  delivered  to  him,  and  he  does  any  act  in  relation  to  them  which  is 
inconsistent  with  the  ownership  of  the  seller,  or  when,  after  the  lapse  of  a  reasonable 
time,  he  retains  the  goods  without  intimating  to  the  seller  that  he  has  rejected  them. 

This  follows  sec.  35  of  the  English  act,  and  represents  the  American  law  also.  Mechem, 
sec.    1379  et  seq. 

Sec.  49.  Acceptance  does  not  bar  action  for  damages.  In  the  absence  of  ex- 
press or  implied  agreement  of  the  parties,  acceptance  of  the  goods  by  the  buyer 
shall  not  discharge  the  seller  from  Uabihty  in  damages  or  other  legal  remedy  for 
breach  of  any  promise  or  warranty  in  the  contract  to  sell  or  the  sale.  But,  if,  after 
acceptance  of  the  goods,  the  buyer  fail  to  give  notice  to  the  seller  of  the  breach  of 
any  promise  or  warranty  within  a  reasonable  time  after  the  buyer  knows,  or  ought 
to  know  of  such  breach,  the  seller  shall  not  be  Uable  therefor. 

This  section  is  not  contained  in  the  English  act,  but  sec.  11  ( 1 )  (a)  of  that  act  seems 
to  authorize  the  buyer  to  accept  goods  and  nevertheless  hold  the  seller  liable  in  damages. 
The  latter  half  of  the  section  in  this  act  imposes  a  qualification  sanctioned  by  good  busines 
practice  and  to  some  extent  by  law,  both  in  this  country  and  in  Europe.  The  law  in  this 
country  is  in  great  conflict.    See  Mechem  sec.   1388  et  seq. 

Sec.  50.  Buyer  is  not  bound  to  return  goods  wrongly  delivered.  Unless  other- 
wise agreed,  where  goods  are  dehvered  to  the  buyer,  and  he  refuses  to  accept  them, 
having  the  right  so  to  do,  he  is  not  bound  to  return  them  to  the  seller,  but  it  is 
sufficient  if  he  notifies  the  seller  that  he  refuses  to  accept  them. 

This  follows  sec.  30  of  the  English  act.  Such  American  decisions  as  there  are  are  in 
accord.    Mechem,  sec.    1403. 

Sec.  51.  Buyer's  liability  for  failing  to  accept  delivery.  Wlien  the  seller  is 
ready  and  willing  to  deliver  the  goods,  and  requests  the  buyer  to  take  deUvery, 
and  the  buyer  does  not  within  a  reasonable  time  after  such  request  take  delivery 
of  the  goods,  he  is  hable  to  the  seller  for  any  loss  occasioned  bj'  his  neglect  or  re- 
fusal to  take  dehvery,  and  also  for  a  reasonable  charge  for  the  care  and  custody 
of  the  goods.  If  the  neglect  or  refusal  of  the  buyer  to  take  dehvery  amounts  to  a 
repudiation  or  breach  of  the  entire  contract,  the  seller  shall  have  the  rights  against 
the  goods  and  on  the  contract  hereinafter  provided  in  favor  of  the  seller  when  the 
buyer  is  in  default. 

This  follows  substantially  sec.  37  of  the  English  act,  except  for  the  addition  of  breach  of 
the  entire  contract  as  an  equivalent  of  repudiation.     See  note  to  sec.   45. 

Part  IV.    Rights  of  unpaid  seller  against  the  goods. 
Sec.  52.    Definition  of  unpaid  seller.    1.  The  seller  of  goods  is  deemed  to  be  an 
unpaid  seller  witliin  the  meaning  of  this  act:  a)  When  the  whole  of  the  price  has 
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not  been  paid  or  tendered;  b)  VMien  a  bill  of  exchange  or  other  negotiable  instru- 
ment has  been  received  as  conditional  payment,  and  the  condition  on  which  it 
was  received  has  been  broken  by  reason  of  the  dishonor  of  the  instrument,  the  in- 
solvency of  the  buyer,  or  otherwise.  2.  In  this  part  of  this  act  tlie  term  "seller" 
includes  an  agent  of  the  seller  to  whom  the  bill  of  lading  has  been  indorsed,  or  a 
consignor  or  agent  who  has  himself  paid,  or  is  directly  responsible  for,  the  price, 
or  any  other  person  who  is  in  the  position  of  a  seller. 

This  follows  sec.  38  of  the  English  act,  except  that  in  (1)  (b)  "has  been  broken"  ia 
eubstituted  for  "has  not  been  fulfilled"  and  "the  insolvency  of  the  buyer"  has  been  inserted. 

Sec.  53.  Remedies  of  an  unpaid  seller.  1.  Subject  to  the  provisions  of  this 
act,  notwithstanding  that  the  property  in  the  goods  may  have  passed  to  the  buyer, 
the  unpaid  seller  of  goods,  as  such,  has:  a)  A  lien  on  the  goods  or  right  to  retain 
them  for  the  price  while  he  is  in  possession  of  them;  b)  In  case  of  the  insolvency 
of  the  buyer,  a  right  of  stopping  the  goods  in  transitu  after  he  has  parted  with 
the  possession  of  them;  c)  A  right  of  resale  as  hmited  by  this  act;  d)  A  right  to  res- 
cind the  sale  as  limited  by  this  act.  2.  Where  the  property  in  goods  has  not  passed 
to  the  buyer,  the  unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right  of 
withholding  delivery  similar  to  and  coextensive  witli  his  rights  of  hen  and  stoppage 
in  transitu  where  the  property  has  passed  to  the  buyer. 

This  follows  sec.  39  of  the  English  act,  except  for  the  insertion  of  1  (d),  which  is  in  con- 
formity with  the  American  law  and  with  business  usage.    Mechem,  sec.    1682. 

Unpaid  seller's  lien. 

Sec.  54.    When  right  of  lien  may  be  exercised.    1.  Subject  to  the  provisions 

of  this  act,  the  tinpaid  seller  of  goods  who  is  in  possession  of  them  is  entitled  to 
retain  possession  of  them  until  paj'ment  or  tender  of  the  price  in  the  following 
cases,  namely:  a)  Where  the  goods  have  been  sold  without  any  stipulation  as  to 
credit;  b)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of  credit  has 
expired;  c)  Wliere  the  buyer  becomes  insolvent.  2.  The  seller  may  exercise  his 
right  of  Uen  notwithstanding  that  he  is  in  possession  of  the  goods  as  agent  or 
bailee  for  the  buyer. 

This  follows  sec.  41  of  the  English  act. 

Sec.  55.  Lien  after  part  delivery.  \Miere  an  unpaid  seller  has  made  part  deU- 
very  of  the  goods,  he  may  exercise  his  right  of  lien  on  the  remainder,  unless  such 
part  dehvery  has  been  made  under  such  circumstances  as  to  show  an  intent  to 
waive  the  Uen  or  right  of  retention. 

This  follows  sec.  42  of  the  English  act. 

Sec.  56.  When  lien  is  lost.  1.  The  unpaid  seller  of  goods  loses  his  lien  thereon: 
a)  When  he  deUvers  the  goods  to  a  carrier  or  other  bailee  for  the  purpose  of  trans- 
mission to  the  buyer  without  reserving  the  property  in  the  goods  or  the  right  to 
the  possession  thereof;  b)  WJien  the  buyer  or  his  agent  lawfull}'  obtains  possession 
of  the  goods;  c)  By  waiver  thereof.  2.  The  unpaid  seller  of  goods,  having  a  lien 
thereon,  does  not  lose  his  Uen  by  reason  only  that  he  has  obtained  judgment  or  de- 
cree for  the  price  of  the  goods. 

This  substantially  follows  sec.   43  of  the  English  act. 

Stoppage  in  transitu. 

Sec.  57.  Seller  may  stop  goods  on  buyer's  insolvency.  Subject  to  the  pro- 
visions of  tliis  act,  «hen  the  buyer  of  goods  is  or  becomes  insolvent,  the  unpaid 
seller  who  has  parted  with  the  possession  of  the  goods  has  the  right  of  stopping 
them  in  transitu,  that  is  to  say,  he  may  resume  possession  of  the  goods  at  any  time 
while  they  are  in  transit,  and  he  will  then  become  entitled  to  the  same  rights  in 
regard  to  the  goods  as  he  would  have  had  if  he  had  never  parted  wdth  the  pos- 
session. 

This  follows  sec.  44  of  the  English  act  with  two  exceptions.  In  the  last  clause  the 
English  act  reads,  "and  may  retain  them  until  paj'ment  or  tender  of  the  price."  But  the 
seller  under  such  circumstances  has  also  the  right  to  resell,  and  under  this  act  the  right 
to  rescind  the  sale.  In  the  second  line  the  words  "is  or"  have  been  inserted,  so  as  to  make 
it  clear  that  the  seller's  right  exists  even  though  the  buyer  were  insolvent  at  the  time  of  the 
sale.    See  Mechem,  sec.  1541. 

Sec.  58.  When  goods  are  in  transit.  1.  Goods  are  in  transit  within  the  meaning 
of  section  57 :  a)  From  the  time  when  they  are  deUvered  to  a  carrier  by  land  or  water, 
or  other  bailee  for  the  purpose  of  transmission  to  the  buyer,  until  the  buyer,  or  his 
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agent  in  that  behalf,  takes  deUvery  of  them  from  such  carrier  or  other  bailee ;  b)  If 
the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee  continues  in 
possession  of  them,  even  if  the  seller  has  refused  to  receive  them  back.  2.  Goods 
are  no  longer  in  transit  within  the  meaning  of  section  57 :  a)  If  the  buyer,  or  his  agent 
in  that  behalf,  obtains  deUvery  of  the  goods  before  their  arrival  at  the  appointed 
destination;  b)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination,  the 
carrier  or  other  bailee  acknowledges  to  the  buyer  or  his  agent  that  the  holds  the 
goods  on  his  behalf  and  continues  in  possession  of  them  as  bailee  for  the  buyer  or 
his  agent;  and  it  is  immaterial  that  a  further  destination  for  the  goods  may  have 
been  indicated  by  the  buyer;  c)  If  the  canier  or  other  bailee  wrongfully  refuses  to 
dehver  the  goods  to  the  buyer  or  his  agent  in  that  behalf.  3.  If  goods  are  delivered 
to  a  ship  chartered  by  the  buj^er,  it  is  a  question  depending  on  the  circumstances 
of  the  particular  case,  whether  they  are  in  the  possession  of  the  master  as  a  carrier 
or  as  agent  of  the  buyer.  4.  If  part  deUvery  of  the  goods  has  been  made  to  the 
buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be  stopped  in 
transitu,  unless  such  part  deUvery  has  been  made  under  such  circumstances  as 
to  show  an  agreement  with  the  buyer  to  give  up  possession  of  the  whole  of  the 
goods. 

This  follows  sec.  45  of  the  English  act,  but  with  considerable  changes  in  wording  and 
arrangement. 

Sec.  59.  Ways  of  exercising  the  right  to  stop.  1.  The  unpaid  seUer  may  exer- 
cise liis  right  of  stoppage  in  transitu  either  by  obtaining  actual  possession  of  the 
goods  or  by  giving  notice  of  his  claim  to  the  carrier  or  other  bailee  in  whose  pos- 
session the  goods  are.  Such  notice  may  be  given  either  to  the  person  in  actual 
possession  of  the  goods  or  to  his  principal.  In  the  latter  case  the  notice,  to  be  effec- 
tual, must  be  given  at  such  time  and  under  such  circumstances  that  the  principal, 
by  the  exercise  of  reasonable  diUgence,  may  prevent  a  deUvery  to  the  buyer.  2.  WTien 
notice  of  stoppage  in  transitu  is  given  by  the  seUer  to  the  carrier,  or  other  bailee 
in  possession  of  the  goods,  he  must  redeliver  the  goods  to,  or  according  to  the  di- 
rections of,  the  seller.  The  expenses  of  such  deUverj'  must  be  borne  by  the  seller. 
If,  however,  a  negotiable  document  of  title  representing  the  goods  has  been  issued 
b}^  the  carrier  or  other  bailee,  he  shaU  not  be  obUged  to  deUver  or  justified  in  de- 
livering the  goods  to  the  seller  unless  such  document  is  first  surrendered  for  can- 
cellation. 

This  follows  sec.  46  of  the  English  act,  except  the  final  proviso.  The  carrier  should  be 
liable  to  a  bona  fide  transferee  of  its  bill  of  lading,  and  unquestionably  would  be  at  common 
law  it  the  transferee  took  for  value  before  the  stoppage.  Even  though  the  transferee  took 
after  the  notice  of  stoppage,  he  is  protected  by  sec.  62.  The  carrier  therefore  ought  not  to 
be  obliged  or  allowed  to  surrender  the  goods  unless  the  document  of  title  is  surrendered. 

Resale  by  the  seller. 

Sec.  60.  When  and  how  resale  may  be  made.  1.  WTiere  the  goods  are  of  a  per- 
ishable nature,  or  where  the  seUer  expressly  reserves  the  right  of  resale  in  case 
the  buyer  should  make  default,  or  where  the  buyer  has  been  in  default  in  the  pay- 
ment of  the  price  an  unreasonable  time,  an  unpaid  seller  having  a  right  of  Uen 
or  having  stopped  the  goods  in  transitu  may  resell  the  goods.  He  shaU  not  there- 
after be  liable  to  the  original  buyer  upon  the  contract  to  seU  or  the  sale  or  for  any 
profit  made  by  such  resale,  but  may  recover  from  the  buyer  damages  for  any  loss 
occasioned  bj'  the  breach  of  the  contract  or  the  sale ;  2.  Where  a  resale  is  made, 
as  authorized  in  this  section,  the  buyer  acquires  a  good  title  as  against  the  origi- 
nal buyer;  3.  It  is  not  essential  to  the  vaUdity  of  a  resale  that  notice  of  an  intention 
to  reseU  the  goods  be  given  by  the  seller  to  the  original  buyer.  But  \\here  the  right 
to  resell  is  not  based  on  the  perishable  nature  of  the  goods  or  upon  an  express  pro- 
vision of  the  contract  or  the  sale,  the  giving  or  failure  to  give  such  notice  shall  be 
relevant  in  any  issue  involving  the  question  whether  the  buyer  had  been  in  default 
an  unreasonable  time  before  the  resale  was  made;  4.  It  is  not  essential  to  the  vaU- 
dity of  a  resale  that  notice  of  the  time  and  place  of  such  resale  should  be  given 
by  the  seller  to  the  original  buj'er;  5.  The  seller  is  bound  to  exercise  reasonable 
care  and  judgment  in  making  a  resale,  and  subject  to  this  requirement  may  make 
a  resale  either  by  pubUc  or  private  sale. 

This  section  differs  considerably  from  sec.  48  of  the  English  act.  Sec.  48  (2)  of  the 
English  act  seems  to  provide  that  the  resale,  whether  rightly  made  or  not,  so  long  as  it  is 
made    by    a  seller  having  a  lien,  gives  a  good  title,   and  sec.  8  of  the  Factors  Act  of  1889, 
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providing  that  any  seller  in  possession  has  power  to  make  a  valid  sale  or  pledge,  squares  with 
this;  but  the  provision  seems  somewhat  drastic  for  this  country.  See  Mechem,  sec.  1 044. 
The  requirements  as  to  delivery  and  change  of  possession  in  this  act  would  generally  pro- 
tect the  purchaser  on  the  resale  if  he  got  delivery,  and  this  seems  far  enough  to  go.  The 
point  covered  by  (3)  is  much  disputed.  The  English  law  requires  notice  where  the  goods 
are  not  perishable,  and  some  cases  so  hold  in  this  country.  Others  reach  a  contrary  result. 
See  Mechem,  sec.  1633.  On  the  one  hand,  it  seems  undesirable  to  make  a  resale  invalid 
under  all  circumstances  for  lack  of  notice.  The  lapse  of  time  or  other  circumstances  inight 
make  it  highly  unjust  to  allow  the  buyer  later,  when  perhaps  market  prices  had  risen,  to 
make  such  a  claim.  On  the  other  hand,  it  seems  desirable  that  notice  should  generally 
be  given. 

Rescission  by  the  seller. 

Sec.  61.  When  and  how  the  seller  may  rescind  the  sale.  1.  An  unpaid  sellei- 
having  a  right  of  lien  or  having  stopped  the  goods  in  transitu,  may  rescind  the  trans- 
fer of  title  and  resume  the  property  in  the  goods,  where  he  expressly  reserved  the 
right  to  do  so  in  case  the  buyer  should  make  default,  or  where  the  buyer  has  been  in 
default  in  the  payment  of  the  price  an  unreasonable  time.  The  seller  shall  not  there- 
after be  hable  to  the  buyer  upon  the  contract  to  sell  or  the  sale,  but  may  recover 
from  the  buyer  damages  for  any  loss  occasioned  by  the  breach  of  the  contract  or 
the  sale.  2.  The  transfer  of  title  shall  not  be  held  to  have  been  rescinded  by  an  un- 
paid seller  until  he  has  manifested  by  notice  to  the  buyer  or  by  some  other  overt 
act  an  intention  to  rescind.  It  is  not  necessary  that  such  overt  act  should  be  com- 
municated to  the  buyer,  but  the  giving  or  failure  to  give  notice  to  the  buyer  of  the 
intention  to  rescind  shall  be  relevant  in  any  issue  involving  the  question  whether 
the  buyer  had  been  in  default  an  unreasonable  time  before  the  right  of  rescission 
was  asserted. 

This  section  is  not  contained  in  the  English  Act,  and  the  remedy  for  which  the  section 
provides  is  not  allowed  by  English  law.  It  is  allowed  in  this  country,  and  seems  fully  justi- 
fied by  mercantile  custom  and  convenience.      Mechem,  sees.    1081,   1682;   Burdick,  p.   243. 

Sec.  62.  Effect  of  sale  of  goods  subject  to  lien  or  stoppage  in  transitu.  Sub- 
ject to  the  provisions  of  tliis  act,  tlie  unpaid  seller's  right  of  lien  or  stoppage  in  tran- 
situ is  not  affected  by  any  sale,  or  other  disposition  of  the  goods  which  the  buyer 
may  have  made,  unless  the  seUer  has  assented  thereto. 

If,  however,  a  negotiable  document  of  title  has  been  issued  for    goods,  no 

seller's  hen  or  right  of  stoppage  in  transitu  shall  defeat  the  right  of  any  purchaser 

or  value  in  good  faith  to  whom  such  document  has  been  negotiated,  whether  such 

negotiation  be  prior  or  subsequent  to  the  notification  to  the  carrier,  or  other  bailee  who 

issued  such  document,  of  the  seller's  claim  to  a  hen  or  right  of  stoppage  in  transitu. 

This  section  is  based  on  sec.  47  of  the  English  act.  The  second  paragraph  is,  however, 
made  more  far  reaching  than  in  the  English  act  in  order  to  cover  a  case  which  does  not  seem 
to  have  arisen  or  to  have  been  considered  in  England,  namely,  where  a  bill  of  lading  is  trans- 
ferred to  an  innocent  piu-chaser  for  value  after  notice  to  stop  has  been  given.  The  only  case 
is  Newhall  v.  Central  Pac.  R.  R.,  51  Cal.  34.'>,  which  properly  protects  the  purchaser. 

Part  V.     Actions  for  breach  of  the  contract. 
Remedies  of  the  seller. 

Sec.  63.  Action  for  the  price.  1.  Wliere,  under  a  contract  to  sell  or  a  sale, 
the  property  in  the  goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully  neg- 
lects or  refuses  to  pay  for  the  goods  according  to  the  terms  of  the  contract  or  the 
sale,  the  seller  may  maintain  an  action  against  him  for  the  price  of  the  goods;  2. 
Where,  under  a  contract  to  sell  or  a  sale,  the  price  is  payable  on  a  day  certain,  irre- 
spective of  dehvery  or  of  transfer  of  title,  and  the  buyer  wrongfully  neglects  or 
refuses  to  pay  such  price,  the  seller  may  maintain  an  action  for  the  price,  although 
the  property  in  the  goods  has  not  passed,  and  the  goods  have  not  been  appropriated 
to  the  contract.  But  it  shall  be  a  defense  to  such  an  action  that  the  seller  at  any 
time  before  judgment  in  such  action  has  manifested  an  inability  to  perform  the 
contract  or  the  sale  on  his  part  or  an  intention  not  to  perform  it.  3.  Although  the 
property  in  the  goods  has  not  passed,  if  they  cannot  readly  be  resold  for  a  reason- 
able price,  and  if  the  provisions  of  section  64  (4)  are  not  applicable,  the  seller  may 
offer  to  deliver  the  goods  to  the  buyer,  and,  if  the  buyer  refuses  to  receive  them, 
may  notify  the  buyer  that  the  goods  are  thereafter  held  by  the  seller  as  bailee  for 
the  buyer.  Thereafter  the  seller  may  treat  the  goods  as  the  buyer's  and  may  main- 
tain an  action  for  the  price. 
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(1)  and  the  first  half  of  (2)  follow  the  English  act.  The  addition  to  (2)  beginning  "but," 
etc.,  is  believed  to  be  justified  by  the  weight  of  American  authority.  (3)  is  not  law  in  England, 
nor  is  it  in  a  number  of  American  states.  On  the  other  hand,  the  New  York  court,  in  an 
often  quoted  passage,  allows  the  remedy  to  an  unpaid  vendor  generally  without  any  qualification 
as  to  the  nature  of  the  goods.  It  is  also  allowed  in  the  civil  law.  The  rule  suggested  goes 
as  far  as  convenience  requires,  for  if  the  goods  can  readily  be  resold,  the  action  for  damages 
affords  adequate  relief.      See  Mechem,  roc.   1094. 

Sec.  64.    Action  for  damages  for  non-acceptance  of  the  goods.    1.  Where  the 

buyer  wrongfully  neglects  or  refuses  to  accept  and  pay  for  the  goods,  the  seller  may 
maintain  an  action  against  him  for  damages  for  non-acceptance;  2.  The  measure  of 
damages  is  the  estimated  loss  directly  and  naturally  resulting,  in  the  ordinary 
course  of  events,  from  the  buyer's  breach  of  contract;  3.  Wliere  there  is  an  available 
market  for  the  goods  in  question,  the  measiire  of  damages  is,  in  the  absence  of 
special  circumstances,  showing  proximate  damage  of  a  greater  amount,  the  differ- 
ence between  the  contract  price  and  the  market  or  current  price  at  the  time  or  times 
when  the  goods  ought  to  have  been  accepted,  or,  if  no  time  was  fixed  for  acceptance, 
then  at  the  time  of  the  refusal  to  accept;  4.  If,  while  labor  or  expense  of  material 
amount  are  necessary  on  the  part  of  the  seller  to  enable  him  to  fulfill  his  obligations 
under  the  contract  to  sell  or  the  sale,  the  buyer  repudiates  the  contract  or  the  sale, 
or  notifies  the  seller  to  proceed  no  further  therewith,  the  buyer  shall  be  liable  to 
the  seller  for  no  greater  damages  than  the  seller  would  have  suffered  if  he  did  nothing 
towards  carrying  out  the  contract  or  the  sale  after  receiving  notice  of  the  buyer's 
repudiation  or  countermand.  The  profit  the  seller  would  have  made  if  the  contract 
or  the  sale  had  been  fully  performed  shall  be  considered  in  estimating  such  da- 
mages. 

This  follows  sec.  50  of  the  English  act,  except  (4),  which  is  added.  (4)  is  not  law  in 
England,  but  it  is  in  this  country,  except  in  Illinois.  See  14  Harv.  Law  Rev.  422;  Mechem, 
sec.  1700  et  seq.  The  provision  does  not  require  the  seller  to  cease  performance  in  every  case. 
There  may  be  cases  where  the  damage  caused  by  stopping  performance  would  be  greater 
than  that  caused  by  finishing  the  necessary  work.  See  Southern  Cotton  Oil  Co.  v.  Heflin,  99 
Fed.  339.  In  such  a  case  the  seller  might  complete  performance,  and  recover  damages  based 
on  completed  performance. 

Sec.  65.  When  seller  may  rescind  contract  or  sale.  Where  the  goods  have 
not  been  deUvered  to  the  buyer,  and  the  buyer  has  repudiated  the  contract  to  sell 
or  sale,  or  has  manifested  his  inability  to  perform  his  obligations  thereunder,  or 
has  committed  a  material  breach  thereof,  the  seller  may  totally  rescind  the  contract 
or  the  sale  by  giving  notice  of  his  election  so  to  do  to  the  buyer. 

Sec.  61  allows  the  seller  to  rescind  the  transfer  of  title  in  the  cases  there  covered. 
The  rescission  of  all  contractual  obligation  between  the  parties — a  more  extensive  right — is 
covered  by  this  section. 

Remedies  of  the  buyer. 

Sec.  66.  Action  for  converting  or  detaining  goods.  Where  the  property  in  the 
goods  has  passed  to  the  buyer  and  the  seller  wrongfully  neglects  or  refuses  to  deUver 
the  goods,  the  buyer  may  maintain  any  action  allowed  by  law  to  the  owner  of  goods 
of  similar  kind  when  wrongfully  converted  or  withheld. 

This  section,  which  is  not  contained  in  the  English  act,  allows  trover,  replevin,  equi- 
table or  other  relief,  as  the  local  law   may  warrant. 

Sec.  67.  Action  for  failing  to  deliver  goods.  1.  Where  the  property  in  the  goods 
has  not  passed  to  the  buj-er,  and  the  seller  wTongfully  neglects  or  refuses  to  deUver 
the  goods,  the  buyer  may  maintain  an  action  against  the  seller  for  damages  for 
non-dehvery;  2.  The  measure  of  damages  is  the  loss  directly  and  naturally  result- 
ing in  the  ordinary  course  of  events,  from  the  seller's  breach  of  contract;  3.  Where 
there  is  an  available  market  for  the  goods  in  question,  the  measure  of  damages, 
in  the  absence  of  special  circumstances  showing  proximate  damages  of  a  greater 
amount,  is  the  difference  between  the  contract  price  and  the  market  or  current 
price  of  the  goods  at  the  time  or  times  when  they  ought  to  have  been  deUvered, 
or,  if  no  time  was  fixed,  then  at  the  time  of  the  refusal  to  dehver. 

This  follows  sec.  .51   of   the   English  act. 

Sec.  68.  Specific  performance.  Where  the  seller  has  broken  a  contract  to 
deUver  specific  or  ascertained  goods,  a  court  having  the  powers  of  a  court  of  equity 
may,  if  it  thinks  fit,  on  the  appUcation  of  the  buyer,  by  its  judgment  or  decree 
direct  that  the  contract  shall  be  performed  specificaUy,  without  givuig  the  seUer 
the  option  of  retaining  the  goods  on  payment  of  damages.    The  Judgment  or  decree 
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may  be  unconditional,  or  upon  such  terms  and  conditions  as  to  damages,  payment 
of  the  price,  and  otherwise,  as  to  the  court  may  seem  just. 

This  follows,   with  slight   changes  in  wording,  sec.   r>2  of  the  English  act. 

Sec.  69.  Remedies  for  breach  of  warranty.  1.  Where  there  is  a  breach  of  war- 
ranty by  the  seller,  the  buyer  may,  at  his  election :  a)  Accept  or  keep  the  goods  and 
set  up  against  the  seller,  the  breach  of  warranty  by  way  of  recoupment  in  dimi- 
nution or  extinction  of  the  price;  b)  Accept  or  keep  the  goods  and  maintain  an  ac- 
tion against  the  seller  for  damages  for  the  breach  of  warranty;  c)  Refuse  to  accept 
the  goods,  if  the  property  therein  has  not  passed,  and  maintain  an  action  against 
the  seller  for  damages  for  the  breach  of  wairanty;  d)  Rescind  the  contract  to  sell 
or  the  sale  and  refuse  to  receive  the  goods,  or  if  the  goods  have  already  been  recei- 
ved, return  them  or  offer  to  return  them  to  the  seller  and  recover  the  price  or  any 
part  thereof  which  has  been  paid.  2.  When  the  buyer  has  claimed  and  been  granted 
a  remedy  in  any  one  of  these  ways,  no  other  remedy  can  thereafter  be  granted. 
3.  Where  the  goods  have  been  delivered  to  the  buyer,  he  cannot  rescind  the  sale 
if  he  knew  of  the  breach  of  warranty  when  he  accepted  the  goods,  or  if  he  fails 
to  notify  the  seller  witliin  a  reasonable  time  of  the  election  to  rescind,  or  if  he  fails 
to  return  or  to  offer  to  return  the  goods  to  the  seUer  in  substantially  as  good  con- 
dition as  they  were  in  at  the  time  the  property  was  transferred  to  the  buyer.  But 
if  deterioration  or  injury  of  the  goods  is  due  to  the  breach  of  waiTanty,  such  de- 
terioration or  injury  shall  not  prevent  the  buyer  from  returning  or  offering  to  return 
the  goods  to  the  seller  and  rescinding  the  sale.  4.  Wliere  tlie  buyer  is  entitled  to 
rescind  the  sale  and  elects  to  do  so,  the  buyer  shall  cease  to  be  liable  for  the  price 
upon  returnmg  or  offering  to  return  the  goods.  If  the  price  or  any  part  thereof  has  al- 
ready been  paid,  the  seller  shall  be  hable  to  repay  so  much  thereof  as  has  been  paid, 
concurrently  with  the  return  of  the  goods,  or  immediately  after  an  offer  to  return 
the  goods  in  exchange  for  repayment  of  the  price;  5.  Where  the  buyer  is  entitled 
to  rescind  the  sale  and  elects  to  do  so,  if  the  seller  refuses  to  accept  an  offer  of  the 
buyer  to  return  the  goods,  the  buyer  shall  thereafter  be  deemed  to  hold  the  goods 
as  bailee  for  the  seller,  but  subject  to  a  lien  to  secure  the  repayment  of  any  portion 
of  the  price  which  has  been  paid,  and  with  the  remedies  for  tlie  enforcement  of  such 
lien  allowed  to  an  unpaid  seller  by  section  53 ;  6.  The  measure  of  damages  for  breach 
of  warranty  is  the  loss  directly  and  naturally  resulting,  in  the  ordinary  course  of 
events,  from  the  breach  of  warranty.  7.  In  the  case  of  breach  of  warranty  of  quality, 
such  loss,  in  the  absence  of  special  circumstances  showing  proximate  damage  of 
a  greater  amount,  is  the  difference  between  the  value  of  the  goods  at  the  time  of 
delivery  to  the  buyer  and  the  value  they  would  have  had  if  they  had  answered 
to  the  warranty. 

This  section  differs  materially  from  the  corresponding  section  of  the  English  act,  sec.  .5:!. 
This  act  allows  rescission  as  a  remedy  for  breach  of  warranty.  The  English  law  does  not.  In 
defence  of  the  remedy  of  rescission,  see  an  article  by  Professor  Williston  in  16  Harv.  Law 
Rev.  465.  Further,  the  English  act,  following  Mendel  v.  Steel,  8  M.  &  W.  858,  allows  the 
buyer  to  recoup  his  damages  in  an  action  for  the  price  and  thereafter  to  bring  an  action 
for  damages.  This  seems  erroneous.  See  Watkins  v.  American  Bank,  134  Fed.  36  (C.  C.  A.), 
and  has  been  changed  in  this  act. 

Sec.  70.  Interest  and  special  damages.  Nothing  in  this  act  shall  affect  the  right 
of  the  buyer  or  the  seller  to  recover  interest  or  special  damages  in  any  ca.se  where 
by  law  interest  or  special  daniagps  may  be  recoverable,  or  to  recover  money  paid 
where  the  consideration  for  the  paj'ment  of  it  has  failed. 

This  follows  sec.  54  of  the  English  act. 

Part  VI.    Interpretation. 

Sec.  71.  Variation  of  implied  obligations.  Where  any  right,  duty,  or  liability 
would  arise  under  a  contract  to  sell  or  a  sale  by  iniphcation  of  law,  it  may  be  nega- 
tived or  varied  by  express  agreement  or  bj'  the  course  of  dealing  between  the  par- 
ties, or  by  custom,  if  the  custom  be  such  as  to  bind  both  parties  to  the  contract 
or  the  sale. 

This  follows  sec.  55  of  the  English  act. 

Sec.  72.  Rights  may  be  enforced  by  action.  Where  any  right,  duty,  or  liabihty 
is  declared  by  this  act,  it  may,  unless  otherwise  by  this  act  provided,  be  enforced 
by  action. 

This  follows  sec.  57  of  the  English  act. 
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Sec.  73.  Rule  for  cases  not  provided  for  by  this  act.  In  any  case  not  provided 
for  in  this  act,  the  rules  of  law  and  equity,  including  the  law  merchant,  and  in  par- 
ticular the  rules  relating  to  the  law  of  principal  and  agent  and  to  the  effect  of  fraud, 
misrepresentation,  duress  or  coercion,  mistake,  bankruptcy,  or  other  invali- 
dating cause,  shall  continue  to  apply  to  contracts  to  sell  and  to  sales  of  goods. 

Sec.  74.  Interpretation  shall  give  effect  to  purpose  of  uniformity.  This  act  shall 
be  so  interpreted  and  construed,  as  to  effectuate  its  general  purpose  to  make  uni- 
form the  laws  of  those  states  which  enact  it. 

The  rule  in  this  section  obviously  states  a  proper  principle  in  regard  to  a  statute  the 
primary  object  of  which  is  to  make  the  law  uniform.  The  same  provisions  will  be  found  in 
the  uniform  transfer  of  stock  act,  uniform  warehouse  receipts  act  and  the  uniform  bills 
of  lading  act.  The  courts  of  last  resort  have  applied  this  rule  to  the  uniform  negotiable 
instruments  act.    This  principle  was  long  ago  recognized  in  Swift  v.  Tyson,   (1842)  16  Pet.   1. 

Sec.  75.  Provisions  not  applicable  to  mortgages.  The  provisions  of  this  act 
relating  to  contracts  to  sell  and  to  sales  do  not  apply,  unless  so  stated,  to  any  trans- 
action in  the  form  of  a  contract  to  sell  or  a  sale  which  is  intended  to  operate  by  way 
of  mortgage,  pledge,  charge,  or  other  security. 

This  follows  sec.  (iO  (2)  of  the  English  act,  except  for  the  words  "unless  so  stated." 

Sec.  76.  Definitions.  1.  In  this  act,  unless  the  context  or  subject  matter 
otherwise  requires:  "Action"  includes  counterclaim,  set-off  and  suit  in  equity. 
"Buyer"  means  a  person  who  buys  or  agrees  to  buy  goods  or  any  legal  successor 
in  interest  of  such  person.  "Defendant"  includes  a  plaintiff  against  whom  a  right 
of  set-off  or  counterclaim  is  asserted.  "Delivery"  means  voluntary  transfer  of 
possession  from  one  person  to  another.  "Divisible  contract  to  sell  or  sale"  means 
a  contract  to  sell  or  a  sale  in  which  by  its  terms  the  price  for  a  portion  or  portions 
of  the  goods  less  than  the  whole  is  fixed  or  ascertainable  by  computation.  "Document 
of  title  to  goods"  includes  any  bill  of  lading,  dock  warrant,  warehouse  receipt  or 
order  for  the  delivery  of  goods,  or  any  other  document  used  in  the  ordinary  course 
of  business  in  the  sale  or  transfer  of  goods,  as  proof  of  the  possession  or  control 
of  the  goods,  or  authorizing  or  purporting  to  authorize  the  possessor  of  the  docu- 
ment to  tranfer  or  receive,  either  by  indorsement  or  by  delivery,  goods  represented 
by  such  document.  "Fault"  means  wrongful  act  or  default.  "Fungible  goods" 
means  goods  of  which  any  unit  is  from  is  nature  or  by  mercantile  usage  treated 
as  the  equivalent  of  any  other  unit.  "Future  goods"  means  goods  to  be  manu- 
factured or  acquired  by  the  seller  after  the  making  of  the  contract  of  sale.  "Goods" 
include  all  chattels  personal  other  than  things  in  action  and  money.  The  term 
includes  emblements,  industrial  growing  crops,  and  things  attached  to  or  forming 
part  of  the  land  which  are  agreed  to  be  severed  before  sale  or  under  the  contract 
of  sale.  "Order"  in  sections  of  this  act  relating  to  documents  of  title  means  an 
order  by  indorsement  on  the  document.  "Person"  includes  a  corporation  or  partner- 
ship or  two  or  more  persons  having  a  joint  or  common  interest.  "Plaintiff"  in- 
cludes defendant  asserting  a  right  of  set-off  or  coiuiterclaim.  "Property"  means 
the  general  property  in  goods,  and  not  merely  a  special  property.  "Purchaser" 
includes  mortgagee  and  pledgee.  "Purchases"  includes  taking  as  a  mortgagee  or 
as  a  pledgee.  "QuaUty  of  goods"  includes  their  state  or  condition.  "Sale"  includes 
a  bargain  and  sale  as  well  as  a  sale  and  deUvery.  "Seller"  means  a  person  who 
sells  or  agrees  to  sell  goods,  or  any  legal  successor  in  the  interest  of  such  person. 
"Specific  goods"  means  goods  identified  and  agreed  upon  at  the  time  a  contract 
to  sell  or  a  sale  is  made.  "Value  "is  any  consideration  sufficient  to  support  a  simple 
contract.  An  antecedent  or  pre-existing  claim,  whether  for  money  or  not,  consti- 
tutes value  where  goods  or  documents  of  titles  are  taken  either  in  satisfaction 
thereof  or  as  security  therefor.  2.  A  thing  is  done  "in  good  faith"  within  the  mean- 
ing of  this  act  when  it  is  in  fact  done  honestly,  whether  it  be  done  negligently  or 
not.  3.  A  person  is  insolvent  within  the  meaning  of  this  act  who  either  has  ceased 
to  pay  his  debts  in  the  ordinary  course  of  business  or  cannot  pay  his  debts  as  they 
become  due,  whether  he  has  committed  an  act  of  bankruptcy  or  not,  and  whether 
he  is  insolvent  within  the  meaning  of  the  federal  bankruptcy  law  or  not.  4.  Goods 
are  in  a  "deUverable  state"  within  the  meaning  of  this  act  when  they  are  in  such 
a  state  that  the  buyer  would,  under  the  contract,  be  bound  to  take  delivery  of 
them. 

The  only  one  of  these  definitions  requiring  comment  is  that  of  value,  which  follows  the 
weight  of  authority  at  common  law  and  the  provision  of  the  uniform  negotiable  instruments 
act   as   intended   by   its   framers.      In  regard    to   property   other    than  negotiable  instruments 
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the  law  of  many  states  does  not  regard  an  antecedent  debt  as  value;  but  it  seems  desirable  to 
have  a  single  rule  for  what  constitutes  valuable  consideration,  and  mercantile  convenience  support 
the  one  adopted.  It  is  supported,  moreover,  by  the  law  of  England  and  a  few  of  our  states. 
See   Williston  on   Sales,  sec.  019. 

Sec.  76a.    Act  does  not  apply  to  existing  sales  or  contracts  to  sell.    None  of 

the  provisions  of  this  act  shall  apply  to  any  sale,  or  to  any  contract  to  sell,  made 
prior  to  the  taking  effect  of  this  act. 

This  section  was  added  by  tlie  commissioners  in  1909  primarily  to  avoid  a  question  which 
was  raised  in  Massachusetts  where  the  act  was  passed  without  this  section.  It  was  questioned 
whether  sec.  4  of  the  act  as  it  related  to  the  enforcement  of  a  sale,  or  contract  to  sell,  rather 
than  to  its  original  validity,  did  not  apply  to  any  litigation  arising  after  the  passage  of  the 
act  without  reference  to  when  the  sale  or  contract  to  sell  which  was  the  subject  of  the  liti- 
gation, arose.  See  Williston  on  Sales  p.  1042.  A  similar  section  is  found  in  all  the  other 
uniform  acts. 

Sec.  76b.   No  repeal  of  uniform  warehouse  receipt  act  or  uniform  bills  of  lading 

act.  Nothing  in  this  act  or  in  any  repealing  clause  thereof  shall  be  construed  to 
repeal  or  limit  any  of  the  provisions  of  the  act  to  make  uniform  the  law  of  ware- 
house receipts,  or  of  the  act  to  make  uniform  the  law  of  bills  of  lading. 

This  section  was  added  by  the  conunissioners  in  1909  especially  to  avoid  the  possible 
effect  of  section  32  of  the  uniform  sales  Act  upon  sec.  31  of  the  Uniform  Bills  of  Lading  Act. 

Sec.  77.    Inconsistent  legislation  repealed.  All  acts  or  parts  of  acts  inconsistent 
with  this  act  are  hereby  repealed  except  as  provided  in  section  766. 
[Sec.  78.    Relates  to  commencement  of  act.] 
Sec.  79,    Name  of  act.   Tliis  act  may  be  cited  as  the  Uniform  Sales  Act. 


II.  General  Codifications. 


California. 
Civil  Code. 


Division  III.     Obligations. 

Part  IV.     Obligations  arising  from  particular  transactions. 

Title  I.    Sale. 
Chap.  I.    General  Provisions.  Articles  I— III.  §§1721—1741.   Chap.  II.  Riglits 
and  Obligations  of  the  Seller.    Articles  I— III.    §§  1748—1778.     Chap.  III.    Rights 
and    Obligations    of    the   Buyer.     §§  1784—1786.     Chap.  IV.     Sale    by    Auction. 
§§  1792—1798. 

Chapter  I.     General  'provisions. 

Article  I.    Sale. 

Sec.  1721.  Sale,  what.  Sale  is  a  contract  by  which,  for  a  pecuniary  consider- 
ation, called  a  price,  one  transfers  to  another  an  interest  in  property. 

Sec.  1722.  Subject  of  sale.  The  subject  of  sale  must  be  property,  the  title 
to  which  can  be  immediately  transferred  from  the  seller  to  the  buyer. 

Article  II.    Agreement  for  sale. 

Sec.  1726.  Agreement  for  sale.  An  agreement  for  sale  is  either:  I.  An  agree- 
ment to  sell;  2.  An  agreement  to  buy;  or  3.  A  mutual  agreement  to  sell  and  buy. 

Sec.  1727.  Agreement  to  sell.  An  agreement  to  sell  is  a  contract  by  which 
one  engages,  for  a  price,  to  transfer  to  another  the  title  to  a  certain  thing. 

Sec.  1728.  Agreement  to  buy.  An  agreement  to  buy  is  a  contract  by  which 
one  engages  to  accept  from  another,  and  pay  a  price  for  the  title  to  a  certain  thing. 

Sec.  1729.  Agreement  to  sell  and  buy.  An  agreement  to  sell  and  buy  is  a 
contract  by  which  one  engages  to  transfer  the  title  to  a  certain  thing  to  another, 
who  engages  to  accept  the  same  from  him  and  to  pay  a  price  therefor. 

Sec.  1730.  What  may  be  the  subject  of  the  contract.  Any  property  which,  if 
in  existence,  might  be  the  subject  of  sale,  may  be  the  subject  of  an  agreement  for 
sale,  whether  in  existence  or  not. 
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Article  III.    Form  of  the  contract. 

Sec.  1739.  Contract  for  sale  of  personal  property.  No  sale  of  personal  pro- 
perty, or  agreement  to  buy  or  sell  it  for  a  price  of  two  hundred  dollars  or  more, 
is  valid,  unless:  1.  The  agreement  or  some  note  or  memorandum  thereof  be 
in  writing,  and  subscribed  by  the  party  to  be  charged,  or  by  his  agent;  or,  2.  Tlie 
buyer  accepts  and  receives  part  of  the  thing  sold,  or  when  it  consists  of  a  thing 
in  action,  part  of  the  evidences  thereof,  or  some  of  them;  or,  3.  The  buyer,  at  the 
time  of  sale,  pays  of  part  of  the  price. 

Sec.  1740.  Contract  to  manufacture.  An  agreement  to  manufacture  a  thing, 
from  materials  furnished  by  the  manufacturer,  or  by  another  person,  is  not  within 
the  provisions  of  the  last  section. 

Chapter  II.     Rights  and  obligations  vf  the  seller. 
Article  I.    Bights  and  duties  before  delivery. 

Sec.  1748.  When  seller  must  act  as  depositary.  After  personal  property  has 
been  sold,  and  until  the  delivery  is  completed,  the  seller  has  the  rights  and  obli- 
gations of  a  depositary  for  hire,  except  that  he  must  keep  the  property,  without 
charge,  until  the  buyer  has  had  a  reasonable  opportunity  to  remove  it. 

Sec.  1749.  When  seller  may  resell.  If  a  buyer  of  personal  property  does  not 
pay  for  it  according  to  contract,  and  it  remains  in  the  possession  of  the  seller  after 
payment  is  due,  the  seller  may  rescind  the  sale,  or  may  enforce  his  lien  for  the  price, 
in  the  manner  prescribed  by  the  title  on  hens. 

Article  II.    Delivery. 

Sec.  1753.  Delivery  on  demand.  One  who  sells  personal  property,  whether 
it  was  in  his  possession  at  the  time  of  sale  or  not,  must  put  it  into  a  condition  fit 
for  dehvery,  and  deliver  it  to  the  buyer  within  a  reasonable  time  after  demand 
unless  he  has  a  lien  thereon. 

Sec.  1754.  Delivery,  where  made.  Personal  property  sold  is  dehverable  at 
the  place  where  it  is  at  the  time  of  the  sale  or  agreement  to  sell,  or  if  it  is  not  then 
in  existence,  it  is  deliverable  at  the  place  where  it  is  produced. 

Sec.  1755.  Expense  of  transportation.  One  who  sells  personal  property  must 
bring  it  to  his  ovifn  door,  or  other  convenient  place,  for  its  acceptance  by  the  buyer, 
but  fuither  transportation  is  at  the  risk  and  expense  of  the  buyer. 

Sec.  1756.  Notice  of  election  as  to  delivery.  When  either  party  to  a  contract 
of  sale  has  an  option  as  to  the  time,  place,  or  manner  of  dehvery,  he  must  give  the 
other  party  reasonable  notice  of  his  choice;  and  if  he  does  not  give  such  notice 
within  a  reasonable  time,  his  right  of  option  is  waived. 

Sec.  1757.  Buyer's  directions  as  to  manner  of  sending  thing  sold.  If  a  seller 
agrees  to  send  the  tiling  sold  to  the  buyer,  he  must  follow  the  directions  of  the 
latter  as  to  the  manner  of  sending,  or  it  will  be  at  his  own  risk  during  its  trans- 
portation. If  he  follows  such  directions,  or  if,  in  the  absence  of  special  directions 
he  uses  ordinary  care  in  forwarding  the  thing,  it  is  at  the  risk  of  the  buyer. 

Sec.  1758.  Delivery  to  be  within  reasonable  hours.  The  dehvery  of  a  thing 
sold  can  be  offered  or  demanded  only  within  reasonable  hours  of  the  day. 

Article  III.     Warranty. 

Sec.  1763.  Warranty,  what.  A  warranty  is  an  engagement  by  which  a  seller 
assures  to  a  buyer  the  existence  of  some  fact  affecting  the  transaction,  whether 
past,  present,  or  future. 

Sec.  1764.  No  implied  warranty  in  mere  contract  of  sale.  Except  as  prescribed 
by  this  article,  a  mere  contract  of  sale  or  agreement  to  sell  does  not  imply  a  war- 
ranty. 

Sec.  1765.  Warranty  of  title  to  personal  property.  One  who  sells  or  agrees  to 
sell  personal  property,  as  his  own,  thereby  warrants  that  he  has  a  good  and  unen- 
cumbered title  thereto. 

Sec.  1766.  Warranty  on  sale  by  sample.  One  who  sells  or  agrees  to  sell  goods 
by  sample,  thereby  warrants  the  bulk  to  be  equal  to  the  sample. 

Sec.  1767.  When  seller  knows  that  buyer  relies  on  his  statements,  etc.  One 
who  sells  or  agrees  to  sell  personal  property,  knowing  that  the  buyer  reUes  upon 
his  advice  or  judgment,  thereby  warrants  to  the  buyer  that  neither  the  seller,  nor 
any  agent  employed  by  him  in  the  transaction,  knows  the  existence  of  any  fact 
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concerning  the  thing  sold  which  would,  to  his  knowledge,  destroy  the  buyer's  in- 
ducement to  buy. 

Sec.  1768.  iWerchandise  not  in  existence.  One  who  agrees  to  sell  merchandise 
not  then  in  existence,  thereby  warrants  that  it  shall  be  sound  and  merchantable 
at  the  place  of  production  contemplated  by  the  parties,  and  as  nearly  so,  at  the 
place  of  delivery,  as  can  be  secured  by  reasonable  care. 

Sec.  1769,  Manufacturer's  warranty  against  latent  defects.  One  who  sells  or 
agrees  to  sell  an  article  of  his  own  manufacture  thereby  warrants  it  to  be  free  from 
any  latent  defect,  not  disclosed  to  the  buyer,  arising  from  the  process  of  manu- 
facture, and  also  that  neither  he  nor  his  agent  in  such  manufacture  has  knowingly 
used  improper  materials  therein. 

Sec.  1770.  Thing  bought  for  particular  purpose.  One  who  manufactures  an 
article  under  an  order  for  a  particular  purpose,  warrants  by  the  sale  that  it  is  reason- 
ably fit  for  that  purpose. 

Sec.  1771.  When  thing  cannot  be  examined  by  buyer.  One  who  sells  or  agrees 
to  sell  merchandise  inaccessible  to  the  examination  of  the  buyer,  thereby  warrants 
that  it  is  sound  and  merchantable. 

Sec.  1772.  Trade-marks.  One  who  sells  or  agrees  to  sell  any  article  to  which 
there  is  affixed  or  attached  a  trade-mark,  thereby  warrants  that  mark  to  be  genuine 
and  lawfully  used. 

Sec.  1773.  Other  marks.  One  who  sells  or  agrees  to  sell  any  article  to  which 
there  is  affixed  or  attached  a  statement  or  mark  to  express  the  quantity  or  quaUty 
thereof,  or  the  place  where  it  was,  in  whole  or  in  part,  produced,  manufactured, 
or  prepared,  thereby  warrants  the  truth  thereof. 

Sec.  1774.  Warranty  on  sale  of  written  instrument.  One  who  sells  or  agrees 
to  sell  an  instrument  purporting  to  bind  any  one  to  the  performance  of  an  act, 
thereby  warrants  that  he  has  no  knowledge  of  any  facts  which  tend  to  prove  it 
worthless,  such  as  the  insolvency  of  any  of  the  parties  thereto,  where  that  is  material, 
the  extinction  of  its  obUgations,  or  its  invalidity  for  any  cause. 

Sec.  1775.  Warranty  of  provisions  for  domestic  use.  One  who  makes  a  busi- 
ness of  selUng  provisions  for  domestic  use  warrants  by  a  sale  thereof,  to  one  who 
buys  for  actual  consumption,  that  they  are  sound  and  wholesome. 

Sec.  1776.  Warranty  on  sale  of  good-will.  One  who  sells  the  good-will  of 
a  business  thereby  warrants  that  he  wiU  not  endeavor  to  draw  off  any  of  the  cus- 
tomers. 

Sec.  1777.  Warranty  upon  judicial  sale.  Upon  a  judicial  sale,  the  only  war- 
ranty imphed  is  that  the  seller  does  not  know  that  the  sale  will  not  pass  a  good 
title  to  the  propertj-. 

Sec.  1778.  Effect  of  general  warranty.  A  general  warranty  does  not  extend 
to  defects  inconsistent  therewith  of  which  the  buyer  was  then  aware,  or  which 
were  then  easily  discernible  by  him  without  the  exercise  of  pecuhar  skill;  but 
it  extends  to  all  other  defects. 

Chapter  III.     Rights  and  obligations  of  the  buyer. 

Sec.  1784.  Price,  when  to  be  paid.  A  buyer  must  pay  the  price  of  the  thing 
sold  on  its  delivery,  and  must  take  it  away  witliin  a  reasonable  time  after  the  seller 
offers  to  deliver  it. 

Sec.  1785.  Right  to  inspect  goods.  On  an  agreement  for  sale,  with  warranty, 
the  buyer  has  a  right  to  inspect  the  tiling  sold,  at  a  reasonable  time,  before  ac- 
cepting it;  and  may  rescind  the  contract  if  the  seller  refuses  to  permit  him  to 
do  so. 

Sec.  1786.  Rights  in  case  of  breach  of  warranty.  The  breach  of  a  warranty 
entitles  the  buyer  to  rescind  an  agreement  for  sale,  but  not  an  executed  sale,  un- 
less the  warranty  was  intended  by  the  parties  to  operate  as  a  condition. 

Chapter  IV.    Sale  by  auction. 

Sec.  1792.  Sale  by  auction,  what.  A  sale  by  auction  is  a  sale  by  pubUc  outcry 
to  the  highest  bidder  on  the  .spot. 

Sec.  1793.  Sale,  when  complete.  A  sale  by  auction  is  complete  when  the  auc- 
tioneer publicly  announces,  by  the  fall  of  his  hammer,  or  in  any  other  customary 
manner,  that  the  thing  is  sold. 
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Sec.  1794.  Withdrawal  of  bid.  Until  the  announcement  mentioned  in  the  last 
section  has  been  made,  any  bidder  may  withdraw  his  bid,  if  he  does  so  in  a  manner 
reasonably  sufficient  to  bring  it  to  the  notice  of  the  auctioneer. 

Sec.  1795.  Sale  under  written  conditions.  When  a  sale  by  auction  is  made  upon 
written  or  printed  conditions,  such  conditions  cannot  be  modified  by  any  oral  de- 
claration of  the  auctioneer,  except  so  far  as  they  are  for  his  owti  benefit. 

Sec.  1796.  Rights  of  buyer  upon  sale  without  reserve.  If,  at  a  sale  by  auction, 
the  auctioneer,  having  authority  to  do  so,  publicly  announces  that  the  sale  will 
be  without  reserve,  or  makes  any  announcement  equivalent  thereto,  the  highest 
bidder  in  good  faith  has  an  absolute  right  to  the  completion  of  the  sale  to  him ; 
and,  upon  such  a  sale,  bids  by  the  seller,  or  any  agent  for  him,  are  void. 

Sec.  1797.  By-bidding.  The  employment  by  a  seller  of  any  person  to  bid  at 
a  sale  by  auction,  without  the  knowledge  of  the  buyer,  without  an  intention  on 
the  part  of  such  bidder  to  buy,  and  on  the  part  of  the  seller  to  enforce  his  bid,  is 
a  fraud  upon  the  buyer,  which  entitles  him  to  rescind  his  purchase. 

Sec.  1798.  Auctioneer's  memorandum  of  sale.  When  property  is  sold  by 
auction,  an  entry  made  by  the  auctioneer,  in  his  sale-book,  at  the  time  of  the  sale, 
specifying  the  name  of  the  person  for  whom  he  sells,  the  thing  sold,  the  price,  the 
terms  of  sale,  and  the  name  of  the  buyer,  binds  both  the  parties  in  the  same  manner 
as  if  made  by  themselves. 

Title  II.    Exchange. 

Sec.  1804.  Exchange,  what.  Exchange  is  a  contract  by  which  the  parties  mu- 
tually give,  or  agree  to  give,  one  thing  for  another,  neither  thing,  or  both  things, 
being  money  only. 

Sec.  1805.  Form  of  contract.  The  provisions  of  section  seventeen  himdred 
and  tliirty-nine  apply  to  aU  exchanges  in  wliich  the  value  of  the  thing  to  be  given 
by  either  party  is  two  hundred  dollars  or  more. 

Sec.  1806.  Parties  have  rights  and  obligations  of  sellers  and  buyers.  The  pro- 
visions of  the  title  on  sale  apply  to  exchanges.  Each  party  has  the  rights  and  obli- 
gations of  a  seller  as  to  the  thing  which  he  gives,  and  of  a  buyer  as  to  that  which 
he  takes. 

Sec.  1807.  Warranty  of  money.  On  an  exchange  of  money,  each  party  there- 
by warrants  the  genuineness  of  the  money  given  by  him. 

Title  XIV.     Lien. 

Chapter   VII .    Stoppage  in  Transit. 

Sec.  3076.  When  consignor  may  stop  goods.  A  seller  or  consignor  of  property, 
whose  claim  for  its  price  or  proceeds  has  not  been  extinguished,  may,  upon  the  in- 
solvency of  the  buyer  or  consignee  becoming  known  to  him  after  parting  with 
the  property,  stop  it  while  on  its  transit  to  the  buyer  or  consignee,  and  resume 
possession  thereof. 

Sec.  3077.  What  is  insolvency  of  consignee.  A  person  is  insolvent,  within  the 
meaning  of  the  last  section,  when  he  ceases  to  pay  his  debts  in  the  manner  usual 
with  persons  of  his  business,  or  when  he  declares  his  inabiUty  or  imwiUingness 
to  do  so. 

Sec.  3078.  Transit,  when  ended.  The  transit  of  property  is  at  an  end  when  it 
comes  into  the  possession  of  the  consignee,  or  into  that  of  his  agent,  unless  such 
agent  is  employed  merely  to  forward  the  property  to  the  consignee. 

Sec.  3079.  Stoppage,  how  effected.  Stoppage  in  transit  can  be  effected  onlj- 
by  notice  to  the  carrier  or  depositary  of  the  property,  or  by  taking  actual  possess- 
ion thereof. 

Sec.  3080.  Effect  of  stoppage.  Stoppage  in  transit  does  not,  of  itself,  rescind 
a  sale,  but  is  a  means  of  enforcing  the  lien  of  the  seller. 

Division  IV. 

Part  I.     Relief. 

Title  II.    Compensatory  relief. 

Chapter  II.     Measure  of  damages. 

Sec.  3308.  Breach  of  agreement  to  sell  personal  property,  not  paid  for.  The  detri- 
ment caused  by  the  breach  of  a  seller's  agreement  to  deliver  personal  property, 
B  27 
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the  price  of  -n-hich  has  not  been  fully  paid  in  advance,  is  deemed  to  be  the  excess, 
if  any,  of  the  value  of  the  property  to  the  buyer,  over  the  amount  which  would 
have  been  due  to  the  seller  under  the  contract,  if  it  had  been  fulfilled. 

Sec.  3309.  Breach  of  agreement  to  sell  personal  property  paid  for.  The  detriment 
caused  by  the  breach  of  a  seller's  agreement  to  deliver  personal  propert-y,  the  price 
of  which  has  been  fully  paid  to  him  in  advance,  is  deemed  to  be  the  same  as  in  case 
of  wrongful  conversion. 

Sec.  3310.  Breach  of  agreement  to  pay  for  personal  property  sold.  The  detriment 
caused  by  the  breach  of  a  buyer's  agreement  to  accept  and  pay  for  personal  pro- 
perty, the  title  to  which  is  vested  in  him,  is  deemed  to  be  the  contract  price. 

Sec.  3311.  Breach  of  agreement  to  buy  personal  property.  The  detriment 
caused  by  the  breach  of  a  buyer's  agreement  to  accept  and  pay  for  personal  pro- 
perty, the  title  to  which  is  not  vested  in  him,  is  deemed  to  be:  1.  If  the  property 
has  been  resold,  pursuant  to  section  three  thousand  and  forty-nine,  the  excess, 
if  any,  of  the  amount  due  from  the  buyer,  under  the  contract,  over  the  net  proceeds 
of  the  resale;  or,  2.  If  the  property  has  not  been  resold  in  the  mamier  prescribed 
by  section  tliree  thousand  and  fortj'-nine,  the  excess,  if  any,  of  the  amount  due 
from  the  buyer,  under  the  contract,  over  the  value  to  the  seller,  together  with  the 
excess,  if  any,  of  the  expenses  properly  incurred  in  carrying  the  property  to  market, 
over  those  which  would  have  been  incurred  for  the  carriage  thereof,  if  the  buyer 
had  accepted  it. 

Sec.  3312.  Breach  of  warranty  of  title  to  personal  property.  The  detriment 
caused  by  the  breach  of  a  warranty  of  the  title  of  personal  propertj'  sold,  is  deemed 
to  be  the  value  thereof  to  the  buj'er,  when  he  is  deprived  of  its  possession,  together 
with  any  costs  which  he  has  become  Uable  to  pay  in  an  action  brought  for  the  prop- 
erty by  the  true  owner. 

Sec.  3313.  Breach  of  warranty  of  quality  of  personal  property.  The  detriment 
caused  by  the  breach  of  a  warranty  of  the  quality  of  personal  property  is  deemed 
to  be  the  excess,  if  any,  of  the  value  which  the  property  would  have  had  at  the  time  to 
wliich  the  warrant}'  referred,  if  it  had  been  comjilied  with,  over  its  actual  value  at 
that  time. 

Sec.  3314.  Breach  of  warranty  of  quality  for  special  purpose.  The  detriment 
caused  by  the  breach  of  a  warranty  of  the  fitness  of  an  article  of  personal  property 
for  a  particular  purpose,  is  deemed  to  be  that  which  is  defined  bj'  the  last  section, 
together  with  a  fair  compensation  for  the  loss  incurred  by  an  effort  in  good  faith  to 
use  it  for  such  purpose.  
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Sec.  4106.  Essentials  of  a  sale.  Three  elements  are  essential  to  a  contract  of 
sale:  1.  An  identification  of  the  thing  sold;  2.  An  agreement  as  to  the  price  to  be 
paid;  3.  Consent  of  the  parties. 

Sec.  4107.  Sales  by  auction.  In  case  of  sales  by  auction,  the  auctioneer  shall 
be  considered  agent  of  both  parties,  so  far  as  to  dispense  with  any  further  memorandum 
in  writing  than  his  own  entries. 

Sec.  4108.  Purchaser  to  pay  for  papers.  Without  an  express  stipulation  to  the 
contrary,  a  purchaser  must  pay  the  costs  of  the  conveyance. 

Sec.  4109.  Sales  to  defraud  creditors  and  purchasers.  Every  sale  made  with 
intent  to  defraud  either  creditors  of  the  vendor,  or  prior  or  subsequent  purchasers, 
if  such  intention  be  known  to  the  vendee,  shall  be  absolutely  void  as  against  such 
creditors  or  purchasers. 

Sec.  4110.  Protection  of  bona  fide  purchasers.  Every  voluntary  deed  or  con- 
veyance made  by  any  person,  shall  be  void  as  against  subsequent  bona  fide  purchasers 
for  value,  without  notice  of  such  voluntary  conveyance. 

Sec.  4111.  Fraudulent  purchase  by  insolvent.  VVhere  one  who  is  insolvent  pur- 
chases goods,  and,  not  intending  to  pay  therefor,  conceals  his  insolvency  and  inten- 
tion not  to  pay,  the  vendor  may  disaffirm  the  contract  and  recover  the  goods,  if  no 
innocent  third  person  has  acquired  an  interest  in  them. 

Sec.  4112.  Duress  or  fraud  voids  sale.  Fraud  or  duress,  by  which  the  consent 
of  a  party  has  been  obtained  to  a  contract  of  sale,  voids  the  sale. 
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Sec.  4113.  What  Is  fraud.  Fraud  may  exist  from  misrepresentation  by  either 
party,  made  with  design  to  deceive,  or  which  does  actually  deceive  the  other  party; 
and  in  the  latter  case  such  misrepresentation  voids  the  sale,  though  the  party  making 
it  was  not  aware  that  his  statement  was  false.  Such  mirepresentation  may  be  per- 
petrated by  acts  as  well  as  words,  and  by  any  artifices  designed  to  mislead.  A  mis- 
representation, not  acted  on,  is  not  ground  for  anuUing  a  contract. 

Sec.  4114.  Concealment,  when  fraud.  Concealment  of  material  facts  may  in 
itself  amount  to  a  fraud:  1.  When  direct  inquiry  is  made,  and  the  truth  evaded. 
2.  Wlien,  from  any  reason,  one  party  has  a  right  to  expect  full  communication  of 
the  facts  from  the  other;  3.  Wliere  one  party  knows  that  the  other  is  laboring  under 
a  delusion  with  respect  to  the  property  sold  or  the  condition  of  the  other  party,  and 
yet  keep  silence.  4.  Wliere  the  concealment  is  of  intrinsic  qualities  of  the  article 
which  the  other  party,  by  the  exercise  of  ordinary  prudence  and  caution,  could  not 
discover. 

Sec.  4115.  Mistake.  Mistake  of  law,  if  not  brought  about  by  the  other  party, 
is  no  ground  for  annulling  a  contract  of  sale.  Mistake  of  a  material  fact  may,  in  some 
cases,  justify  a  rescission  of  the  contract;  mere  ignorance  of  a  fact  will  not. 

Sec.  4116.  Duress.  Duress  consists  in  any  illegal  imprisonment,  or  legal  im- 
prisonment used  for  an  illegal  purpose,  or  threats  of  bodily  or  other  harm,  or  other 
means  amounting  to  or  tending  to  coerce  the  will  of  another,  and  actually  inducing 
him  to  do  an  act  contrary  to  his  free  wiO. 

Sec.  4117.  Possibility  cannot  be  sold.  A  bare  contingency  or  possibility  cannot 
be  the  subject  of  sale,  unless  there  exists  a  present  right  in  the  person  selling,  to  a 
future  benefit ;  so  a  contract  for  the  sale  of  goods  to  be  deUvered  at  a  future  day  where 
both  parties  are  aware  that  the  seller  expects  to  purchase  himself  to  fulfill  his  con- 
tract, and  no  skill  and  labor  or  expense  enters  into  the  consideration,  but  the  same 
is  a  pure  speculation  upon  chances,  is  contrary  to  the  policy  of  the  law,  and  can  be 
enforced  by  neither  party. 

Sec.  4118.  Title  conveyed.  The  seller  can  convey  no  greater  title  than  he  has 
himself.  The  bona  fide  purchaser  of  a  negotiable  paper  not  dishonored,  or  of  money, 
or  bank-biUs,  or  other  recognized  currency,  will  be  protected  in  his  title,  though  the 
seller  had  none-.    There  is  no  "market  overt"  in  Georgia. 

Sec.  4119.  Agent  in  possession  and  with  apparent  right  to  sell.  Where  an  owner 
has  given  to  another  such  evidence  of  the  riglit  of  selling  his  goods,  as,  according 
to  the  custom  of  trade  or  the  common  understanding  of  the  world,  usually  accom- 
panies the  authority  of  disposal,  or  has  given  the  external  indicia  of  the  right  of 
disposing  of  his  property,  a  sale  to  an  innocent  purchaser  divests  the  true  owner's 
title. 

Sec.  4120.  Purchaser  without  notice,  protected.  A  title  obtained  by  fraud, 
though  voidable  in  the  vendee,  will  be  protected  in  a  bona  fide  purchaser  without 
notice. 

Sec.  4121.  Contracts  entire  or  divisible.  The  contract  of  sale  may  be  entire  or 
divisible.  If  entire,  a  failure  in  part  voids  the  whole;  if  divisible,  the  voidance  is 
only  in  proportion  and  to  the  extent  of  the  failure.  The  intention  of  the  parties  deter- 
mines the  question  for  entirety  or  divisibihty. 

Sec.  4122.  Deficiency  in  sale  of  lands.  In  a  sale  of  lands,  if  the  purchase  is  per 
acre,  a  deficiency  in  the  number  of  acres  may  be  apportioned  in  the  price.  If  the  sale 
is  by  the  tract  or  entire  body,  a  deficiency  in  the  quantity  sold  cannot  be  apportioned. 
If  the  quantity  is  specified  as  "more  or  less"  this  qualification  will  cover  any  defi- 
ciency not  so  gross  as  to  justify  the  suspicion  of  wilful  deception,  or  mistake  amount- 
ing to  fraud ;  in  this  event  the  deficiency  is  apportionable ;  the  purchaser  may  demand 
a  rescLssion  of  the  sale  or  an  apportionment  of  the  price  according  to  relative  value. 

Sec.  4123.  Loss  must  fall  on  the  owner.  WTiere  property  is  sold  and  delivered, 
but  title  is  not  to  pass  until  payment  in  full  of  the  purchase-money,  and  the  prop- 
erty is  lost,  damaged  or  destroyed  without  the  vendee's  fault,  he  is  entitled  to  a 
rescission  of  the  contract  or  to  an  abatement  in  the  price,  unless  it  is  otherwise 
agreed  in  the  contract  of  sale. 

Sec.  4124.  Purchaser  losing  land,  rights  of.  If  the  purchaser  loses  part  of  the 
land  from  defect  of  title,  he  may  claim  either  a  rescission  of  the  entire  contract,  or 
a  reduction  of  the  price  according  to  the  relative  value  of  the  land  so  lost. 

Sec.  4125.  Delivery  of  goods  essential.  Generally,  the  deUvery  of  goods  is  essen- 
tial to  the  perfection  of  a  sale,    The  intention  of  the  parties  to  a  contract  may  dis- 
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pense  therewith;  delivery  need  not  be  actual;  constructive  delivery  may  be  inferred 
from  a  variety  of  facts.  Until  delivery  is  made  or  dispensed  with,  the  goods  are  at 
the  risk  of  the  seller. 

Sec.  4126.  Title  in  certain  articles  not  to  pass  until  paid  for.  Cotton,  corn,  rice, 
crude  turpentine,  spirits  turpentine,  rosin,  pitch,  tar,  or  other  products  sold  by  plant- 
ers and  commission  merchants  on  cash  sale,  shall  not  bo  considered  as  the  property 
of  the  buyer  until  fully  paid  for,  although  it  may  have  been  deUvered  to  the  buyer : 
Provided,  that  in  cases  where  the  whole  or  any  part  of  the  property  has  been  delivered 
to  the  buyer,  the  right  of  the  seller  to  collect  the  purchase-money  shall  not  be  affected 
by  its  subsequent  loss  or  destruction. 

Sec.  4127.  Sales  of  articles  being  manufactured.  When  the  sale  is  of  goods  to 
be  manufactured  and  delivered  at  a  future  time,  the  question  of  risk  will  depend 
upon  the  fact,  to  be  ascertained  in  each  case,  whether  the  parties  stipulate  for  a 
particular  article  in  counse  of  construction,  or  an  article  filling  the  specification  of 
the  contract.  In  the  former  case  the  title  passes  to  the  vendee  before  delivery;  in 
the  latter  it  does  not. 

Sec.  4128.  Consideration.  A  valuable  consideration  is  essential  to  a  sale;  it 
must  either  be  definite,  or  an  agreement  made  by  which  it  can  be  made  certain;  if 
its  ascertainment  becomes  imirossiblo,  there  is  no  sale. 

Sec.  4129.  Inadequacy,  effect  of.  Inadequacy  of  price  is  no  ground  for  rescis- 
sion of  a  contract  of  sale,  unless  it  is  so  gross  as  combined  with  other  circumstances 
to  amount  to  a  fraud. 

Sec.  4130.  Purchase  price,  when  due.  Unless  credit  is  specifically  agreed  on, 
or  is  the  custom  of  the  trade,  the  purchase-money  is  due  immediately,  and  the  seller 
may  demand  payment  before  delivering  the  goods. 

Sec.  4131.  Remedy  of  seller  on  default  of  buyer.  If  a  purchaser  refuses  to  take 
and  pay  for  goods  bought  the  seller  may  retain  them  and  recover  the  difference 
between  the  contract  price  and  the  market  price  at  the  time  and  place  for  delivery ; 
or,  he  may  sell  the  property,  acting  for  this  purpose  as  agent  for  the  vendee,  and 
recover  the  difference  between  the  contract  price  and  the  price  on  resale ;  or,  he  may 
store  or  retain  the  property  for  the  vendee  and  sue  him  for  the  entire  price. 

Sec.  4132.  Stoppage  in  transitu.  If  the  goods  are  delivered  before  the  price  is 
paid,  the  seller  carmot  retake  because  of  failure  to  pay;  but  until  actual  receipt  by 
the  purchaser,  the  seller  may  at  any  time  arrest  them  on  the  way  and  retain  them 
until  the  price  is  paid.  If  credit  has  been  agreed  to  be  given,  but  the  insolvency  of 
the  purchaser  is  made  known  to  the  seller,  he  may  still  exercise  the  right  of  stoppage 
in  transitu. 

Sec.  4133.  Purchaser  without  notice  not  affected.  A  bona  fide  assignee  of  the 
bill  of  lading  of  goods  for  a  valuable  consideration,  and  without  notice  that  the  same 
were  unpaid  for,  and  the  purchaser  insolvent,  will  be  protected  in  his  title  against 
the  seller's  right  of  stoppage  in  transitu. 

Sec.  4134.  Bill  of  lading  with  draft  attached.  When  a  bill  of  lading  is  attached 
to  a  draft  drawn  on  a  third  person,  it  will  be  treated  as  security  for  the  draft,  and 
neither  title  to  the  goods,  nor  right  to  the  bill  of  lading,  will  pass  to  the  drawee  until, 
as  required  therein,  he  accepts,  or  accepts  and  secures,  or  pays  the  draft  as  the  case 
may  be. 

Sec.  4135.  Implied  warranty.  If  there  is  no  express  covenant  of  warranty,  the 
purchaser  must  exercise  caution  m  detecting  defects ;  the  seller,  however,  in  all  cases 
(unless  expressly  or  from  the  nature  of  the  transaction  excepted)  warrants:  1.  That 
he  has  a  valid  title  and  right  to  sell.  2.  Tliat  the  article  sold  is  merchantable, 
and  reasonably  suited  to  the  use  intended.  3.  That  he  knows  of  no  latent  defects 
undisclosed. 

Sec.  4136.  Effect  of  breach.  A  breach  of  warranty,  express  or  impUed,  does  not 
annul  the  sale  if  executed,  but  gives  the  purchaser  a  right  to  damages.  It  may  be 
pleaded  in  abatement  of  the  purchase-money.  If  the  sale  be  executory,  it  is  a  good 
reason  for  the  purchaser  to  refuse  to  accept  possession  of  the  goods. 

Sec.  4137.  Acceptance,  presumption  of  quality.  After  acceptance  of  goods 
purchased,  the  presumption  is  that  they  are  of  the  quality  ordered,  and  the  burden 
is  on  the  buyer  to  prove  the  contrary.  Partial  payment,  with  knowledge  of  the  defec- 
tive condition,  will  not  estop  the  buyer  from  pleading  partial  failure  of  consideration. 

Sec.  4138.  Good  faith  required.  Convenants  of  warranty  should  be  so  construed 
as  to  require  and  encourage  the  utmost  good  faith  in  all  contracting  parties. 
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Sec.  4139.  Latent  defects.  Any  vice  or  defect  in  the  thing  sold  which  renders 
it  either  absolutely  useless,  or  its  use  so  inconvenient  and  imperfect  that  it  is  reason- 
able to  suppose  that  the  purchaser  would  not  have  contracted  had  he  knowledge 
of  its  existence,  is  such  a  latent  defect  as  good  faith  requires  the  seller  to  disclose. 

Sec.  4140.  Patent  defects.  Patent  defects  are  not  covered  by  a  general  express 
warranty,  unless  intended  to  be  so  covered.  In  proof  of  this  intention,  parol  evidence 
is  admissible. 

Sec.  4141.  Barter  and  exchange.  Contracts  of  barter  or  exchange  stand  upon 
the  same  footing  with  private  sales,  so  far  as  the  same  principles  can  be  applied  to  them. 

Sec.  4142.  Who  may  be  vendue-raaster.  Any  citizen  of  Georgia  shall  have  the 
right  to  exercise  all  the  privileges,  powers,  and  fimctions  of  a  vendue-master,  or 
auctioneer,  in  any  city  or  town  in  this  state,  by  paying  such  Ucense  and  giving  such 
bond  as  may  be  demanded  or  required  by  the  by-laws,  rules  or  ordinances  of  the 
town  or  city  in  which  said  person  may  wish  to  exercise  the  calling  of  a  vendue-master 
or  auctioneer. 

Sec.  4143.  Sale  of  property.  Any  vendue-master  who  may  sell  or  dispose  of 
any  horse  or  mule  shall  be  held  responsible  to  the  purchaser  for  damages,  in  the  event 
that  it  be  shown  and  proven  that  the  horse  or  mule  so  sold  by  him  was  stolen. 
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Title  VII.    Of  Sale. 
Chapter  I.    Of  the  nature  and  form  of  the  contract  of  sale. 

Art.  2438.  In  all  cases,  where  no  special  provision  is  made  under  the  present 
title,  the  contract  of  sale  is  subjected  to  the  general  rules  established  under  the 
title:  Of  Conventional  Obhgations. 

Art.  2439.  The  contract  of  sale  is  an  agreement  by  which  one  gives  a  thing 
for  a  price  in  current  money,  and  the  other  gives  the  price  in  order  to  have  the 
thing  itself.  Three  circumstances  concur  to  the  perfection  of  the  contract,  to  wit: 
the  thing  sold,  the  price,  and  the  consent. 

Art.  2440.  AH  sales  of  immoveable  property  shall  be  made  by  authentic  act 
or  under  private  signature.  Except  as  provided  in  article  2275,  every  verbal  sale 
of  immoveables  shall  be  null,  as  well  as  for  third  persons  as  for  the  contracting 
parties  themselves,  and  the  testimonial  proof  of  it  shall  not  be  admitted. 

Art.  2441.  The  verbal  sale  of  all  moveable  effects,  whatever  may  be  their 
value,  is  vahd;  but  its  testimonial  proof  must  be  made  agreeably  with  what  is  di- 
rected in  the  title:  Of  Conventional  Obhgations. 

Art.  2442.  The  sale  of  any  immoveable  made  under  private  signature,  shall 
liave  effect  against  the  creditors  of  the  parties,  and  against  third  persons  in  general, 
only  from  the  day  such  sale  was  registered  according  to  law,  and  the  actual  deUvery 
of  the  thing  sold  took  place.  But  this  defect  of  registering  shall  not  be  pleaded 
between  the  parties  who  shall  have  contracted  in  such  act,  their  heirs  or  assigns, 
who  are  as  effectually  bound  by  a  sale  made  under  private  signature,  as  if  it  were 
by  an  authentic  act. 

Art.  2443.  He  who  is  already  the  owner  of  a  thing  caimot  vahdly  purchase 
it.  If  he  buys  it  through  error,  thinking  it  the  property  of  another,  the  act  is  null, 
and  the  price  must  be  restored  to  him. 

Art.  2444.  The  sales  of  immoveable  property  made  by  parents  to  their  children 
may  be  attacked  by  the  forced  heirs,  as  containing  a  donation  in  disguise,  if  the  latter 
can  prove  that  no  price  has  been  paid,  or  that  the  price  was  below  one-fourth  of 
the  real  value  of  the  immoveable  sold,  at  the  time  of  the  sale. 

Chapter  II.    Of  persons  capable  of  buying  and  selling. 

Art.  2445.    All  persons  may  buy  and  sell,  except  those  int-erdicted  by  law. 

Art.  2446.  A  contract  of  sale,  between  husband  and  wife,  can  take  place 
only  in  the  three  following  cases: 

1.  When  one  of  the  spouses  makes  a  transfer  of  property  to  the  other,  who 
is  judicially  separated  from  him  or  her,  in  payment  of  his  or  her  rights. 
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2.  AMien  the  transfer  made  by  the  husband  to  his  wife,  even  though  not  sep- 
arated, has  a  legitimate  cause,  as  the  replacing  of  her  dotal  or  other  effects  ali- 
enated. 

3.  AATien  the  wife  makes  a  transfer  of  propertj'  to  her  husband,  in  payment 
of  a  sum  promised  to  him  as  a  dowTy. 

Saving,  in  these  three  cases,  to  the  heirs  of  the  contracting  parties,  their  rights 
if  there  exist  any  indirect  advantage. 

Art.  2447.  Public  officers  connected  with  courts  of  justice,  such  as  judges, 
advocates,  attorneys,  clerks,  and  sheriffs,  can  not  purchase  litigious  rights,  which 
fall  under  the  jurisdiction  of  the  tribunal  in  which  they  exercise  their  functions, 
under  penalty  of  nullity,  and  of  having  to  defraj'  all  costs,  damages  and  interest. 

Chapter  III.    Of  things  which  may  be  sold. 

Art.  2448.  Any  effects  of  commerce  may  be  sold,  when  there  exists  no  parti- 
cular law  to  prohibit  the  traffic  thereof. 

Art.  2449.  Not  only  corporeal  objects,  such  as  moveables  and  immoveables, 
live  stock,  and  produce,  may  be  sold,  but  also  incorporeal  things,  such  as  a  debt,  an 
inheritance,  the  rights,  titles  and  interests  to  an  iriieritance,  or  to  any  part  there- 
of, as  servitude,  or  any  other  rights. 

Art.  2450.  A  sale  is  sometimes  made  of  a  thing  to  come:  as  of  what  .shall 
accrue  from  an  estate,  of  animals  yet  unborn,  or  such  Uke  other  things,  although 
not  yet  existing. 

Art.  2451.  It  also  happens  sometimes  that  an  uncertain  hope  is  sold;  as  the 
fisher  sells  a  haul  of  his  net  before  he  tlirows  it;  and,  although  he  should  catch 
nothing,  the  sale  stiU  exists,  because  it  was  the  hope  that  was  sold,  together  with 
the  right  to  have  what  might  be  caught. 

Art.  2452.  The  sale  of  a  thing  belonging  to  another  person  is  null;  it  may 
give  rise  to  damages,  when  the  buyer  knew  not  that  the  thing  belonged  to  another 
person. 

Art.  245S.  The  thing  claimed  as  the  property  of  the  claimant  cannot  be  alien- 
ated pending  the  action,  so  as  to  prejudice  his  right.  If  judgment  be  rendered 
for  him,  the  sale  is  considered  as  a  sale  of  another's  property,  and  does  not  pre- 
vent him  from  being  put  in  possession  by  virtue  of  such  judgment.  Mor  shall  it  be 
lawful  for  debtors  or  third  possessors  of  property,  subject  to  a  mortgage  of  any 
kind,  to  transfer  or  alienate  such  property,  pending  an  action  to  enforce  the  mort- 
gage, and  any  transfer  or  alienation  made  in  contravention  of  the  provisions  of 
this  article  shall  have  no  effect  as  against  the  plaintiff,  or  plaintiffs  in  such  pend- 
ing action. 

Sec.  1.  On  and  after  January  1,  1905,  the  pendency  of  an  action  in  any  court,  state  or 
federal,  in  the  state  of  Louisiana,  affecting  the  title  or  asserting  a  mortgage  or  lien  upon  im- 
moveable property,  shall  not  be  considered  or  construed  as  notice  to  third  persons  not  parties 
to  such  suits,  unless  a  notice  of  pendency  of  such  action  shall  have  been  made,  filed  or  registered, 
in  comphance  with  this  act. 

Sec.  2.  The  notice  above  referred  to  shall  be  in  writing,  signed  by  the  plaintiff  or  his  attorney, 
stating  the  name  of  the  court  in  which  the  suit  has  been  filed,  the  title  and  number  of  the  suit, 
date  of  filing  the  same,  the  object  of  the  suit  and  the  description  of  the  property  sought  to  be 
affected  thereby,  and  said  notice  shall  be  recorded  in  the  mortgage  office  of  the  parish  where 
the  property  to  be  affected  is  situated,  and  shall  have  effect  from  the  date  of  filing. 

Sec.  3.  In  the  rendition  of  judgment  in  such  suit  or  action,  if  judgment  be  given  against 
plaintiff's  claim,  it  shall  provide  for  the  cancellation  of  said  notice  at  plaintiff's  expense  and  as 
part  of  the  costs  of  the  suit.     Acts,   1904,  No.  22. 

Art.  2454.    The  succession  of  a  living  person  cannot  be  sold. 

Art.  2455.  If,  at  the  moment  of  the  sale,  the  thing  sold  is  totally  destroyed, 
the  sale  is  null;  if  there  is  only  a  part  of  the  thing  destroyed,  the  purchaser  has 
the  choice,  either  to  abandon  the  sale,  or  to  retain  the  preserved  part,  by  having 
the  price  thereof  determined  by  appraisement. 

Chapter  IV.    How  the  contract  of  sale  is  to  be  perfected. 

Art.  2456.  The  sale  is  considered  to  be  perfect  between  the  parties,  and  the 
property  is  of  right  acquired  to  the  purchaser  with  regard  to  the  seller,  as  soon 
as  there  exists  an  agreement  for  the  object  and  for  the  price  thereof,  although  the 
object  has  not  yet  been  delivered,  nor  the  price  paid. 

Art.  2457.  The  sale  may  be  made  purely  and  simplj',  or  under  a  condition 
either  suspensive  or  resolutive.    The  object  of  the  sale  may  also  be  two  or  more 
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alternative  things.  In  all  these  cases,  its  effects  are  regulated  by  the  principles 
laid  dowTi  in  the  title :  Of  Conventional  Obhgations. 

Art.  2458.  When  goods,  produce,  or  other  objects,  are  not  sold  in  a  lump, 
but  by  weight,  by  tale,  or  by  measure,  the  .sale  is  not  perfect,  inasmuch  as  the 
things  so  sold  are  at  the  risk  of  the  seUer,  until  they  be  weighed,  counted,  or  meas- 
ured ;  but  the  buyer  may  require  either  the  deUvery  of  them  or  damages,  if  there 
be  any,  in  case  of  non-execution  of  the  contract. 

Art.  2459.  If,  on  the  contrary,  the  goods,  produce,  or  other  objects,  have  been 
sold  in  a  lump,  the  sale  is  perfect,  though  these  objects  may  not  have  been  weighed, 
counted,  or  measured. 

Art.  2460.  Things,  of  which  the  buyer  reserves  to  himself  the  view  and  trial, 
although  the  price  be  agreed  on,  are  not  sold,  until  the  buyer  be  satisfied  with  the 
trial,  which  is  a  kind  of  suspensive  condition  of  the  sale. 

Art.  2461.  The  sale  of  a  thing  includes  that  of  its  accessories,  and  of  what- 
ever has  been  destined  for  its  constant  use,  unless  there  be  a  reservation  to  the 
contrary. 

Art.  2462.  A  promise  to  sell,  when  there  exists  a  reciprocal  consent  of  both 
parties  as  to  the  thing,  the  price  and  terms,  and  which,  if  it  relates  to  immoveables 
is  in  wTiting,  so  far  amounts  to  a  sale  as  to  give  either  party  the  right  to  enforce 
specific  performance  of  same.  One  may  purchase  the  right,  or  option,  to  accept 
or  reject,  within  a  stipulated  time,  an  offer  or  promise  to  sell.  After  the  purchase 
of  such  option,  for  value,  such  offer  or  promise  cannot  be  withdrawn  before  the 
time  agreed  upon;  and  should  it  be  accepted  within  the  time  stipulated,  the  con- 
tract, or  agreement,  to  sell,  evidenced  by  such  promise  and  acceptance,  may  be 
specifically  enforced  by  either  party. 

Art.  2463.  But  if  the  promise  to  sell  has  been  made  with  the  giving  of  earnest, 
each  of  the  contracting  parties  is  at  hberty  to  recede  from  the  promise;  to  wit: 
he  who  has  given  the  earnest,  by  forfeiting  it;  and  he  who  has  received  it,  by  re- 
turning the  double. 

Ai-t.  2464.  The  price  of  the  sale  must  be  certain,  that  is  [to]  say,  fixed  and  deter- 
mined by  the  parties.  It  ought  to  consist  of  a  sum  of  money,  otherwise  it  would 
be  considered  as  an  exchange.  It  ought  to  be  serious,  that  is  to  say,  there  should 
have  been  a  serious  and  true  agreement  that  it  should  be  paid.  It  ought  not  to  be 
out  of  all  proportion  with  the  value  of  the  thing;  for  instance  the  sale  of  a  plan- 
tation for  a  dollar  could  not  be  considered  as  a  fair  sale;  it  would  be  considered 
as  a  donation  disguised. 

Art.  2465.  The  price,  however,  may  be  left  to  the  arbitration  of  a  third 
person;  but  if  such  person  cannot,  or  be  unwilling  to  make  the  estimation,  there 
exists  no  sale. 

Art.  2466.  The  expenses  of  the  act  or  other  incidental  cost  of  sale,  are  charge- 
able to  the  buyer,  unless  some  agreement  be  made  to  the  contrary. 

Chapter  V.    At  whose  risk  the  thing  is,  after  the  sale  is  completed. 

Art.  2467.  As  soon  as  the  contract  of  sale  is  completed,  the  thing  sold  is  at 
the  risk  of  the  buyer,  but  with  the  following  modifications. 

Art.  2468.  Until  the  thing  sold  is  deUvered  to  the  buyer,  the  seller  is  obUged 
to  guard  it  as  a  faithful  administrator;  and  if,  through  want  of  this  care,  the  thing 
is  destroyed,  or  its  value  diminished,  the  seller  is  responsible  for  the  loss. 

Art.  2469.  The  seller  is  released  from  this  degree  of  care,  when  the  buyer 
delays  obtaining  the  possession;  but  he  is  still  hable  for  any  injury  which  the  thing 
sold  may  sustain,  through  gross  neglect  on  his  part. 

Art.  2470.  If  it  is  the  seller  who  delays  to  deliver  the  thing,  and  it  be  destroyed, 
even  by  a  fortuitous  event,  it  is  he  who  sustains  the  loss,  unless  it  appear  certain 
that  the  fortuitous  event  would  equally  have  occasioned  the  destruction  of  the 
thing  in  the  buyer's  possession,  after  dehvery. 

Art.  2471.  A  sale,  made  with  a  suspensive  condition,  does  not  transfer  the 
property  to  the  buyer,  untU  the  fulfillment  of  the  condition.  If  the  thing  be  de- 
stroyed before  this  happens,  the  loss  is  sustained  by  the  seller.  If  the  thing  be  only 
deteriorated,  when  the  condition  is  accomphshed,  the  buyer  has  the  choice  either 
to  take  it  i n  the  state  in  which  it  is,  or  to  dissolve  the  contract.  If  it  has  undergone 
any  improvement  without  the  agency  of  the  seller,  the  buyer  has  the  advantage 
of  this  improvement,  without  having  to  pay  any  increase  of  price. 
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Art.  2472,  In  alternative  sales,  whether  the  choice  be  left  to  the  seller,  or 
be  expressly  granted  to  the  buyer,  the  first  of  the  two  things  which  perishes  after 
the  contract  is  a  loss  to  the  seller,  and  he  must  give  up  that  which  remains.  But 
if  that  which  remains  also  perish,  it  is  the  buyer's  loss,  and  he  must  pay  the  price 
of  it. 

Art.  2473.  In  the  case  specified  in  the  above  article,  when  the  choice  is  re- 
served to  the  buyer,  he  may  recede  from  the  contract,  if  one  of  the  things  has  perish- 
ed, provided  he  has  not  delayed  to  be  put  in  possession. 

Chapter  VI.    Of  the  obligations  of  the  seller. 

Art.  2474.  The  seller  is  bound  to  explain  himself  clearly  respecting  the  extent 
of  his  obligations:  any  obscure  or  ambiguous  clause  is  construed  against  him. 

Art.  2475.  The  seller  is  bound  to  two  principal  obhgations,  that  of  delivering 
and  that  of  warranting  the  thing  which  he  sells. 

Art.  2476.  The  warranty  respecting  the  seller  has  two  objects:  the  first  is 
the  buyer's  peaceable  possession  of  the  thing  sold,  and  the  second  is  the  hidden 
defects  of  the  thing  sold  or  its  redhibitory  vices. 

Sec.  1.    Of  the  tradition  or  delivery  of  the  thing  sold. 

Art.  2477.  The  tradition  or  deUvery  is  the  transferring  of  the  thing  sold  into 
the  power  and  possession  of  the  buyer. 

Art.  2478.  The  tradition  or  deUvery  of  moveable  effects  takes  place  either 
by  their  real  tradition,  or  by  the  delivery  of  the  keys  of  the  buildings  in  which 
they  are  kept;  or,  even  by  the  bare  consent  of  the  parties,  if  the  things  cannot 
be  transported  at  the  time  of  sale,  or  if  the  purchaser  had  them  already  in  his  pos- 
.session  under  another  title. 

Art.  2479.  The  law  considers  the  tradition  or  delivery  of  immoveables,  as 
always  accompanying  the  pubhc  act,  which  transfers  the  property.  Every  obstacle 
which  the  seller  afterwards  interposes  to  prevent  the  taking  of  corporal  possession 
by  the  buyer,  is  considered  as  a  trespass. 

Art.  2480.  In  all  cases  where  the  thing  sold  remains  in  the  possession  of  the 
seller,  because  he  has  reserved  to  himself  the  usufruct,  or  retains  possession  by  a 
precarious  title,  there  is  reason  to  presume  that  the  sale  is  simulated,  and  with 
respect  to  third  persons,  the  parties  must  produce  proof  that  they  are  acting  in 
good  faith,  and  estabhsh  the  reality  of  the  sale. 

Art.  2481.  The  tradition  of  incorporeal  rights  is  to  be  made  either  by  the  de- 
livery of  the  titles  and  of  the  act  of  transfer,  or  by  the  use  made  by  the  purchaser, 
with  the  consent  of  the  seller. 

Art.  2482.  When  the  object  sold  is  out  of  the  vendor's  possession,  he  must 
redeem  it  at  his  cost,  and  deUver  it  to  the  buyer,  unless  it  be  differently  agreed 
between  the  parties,  or  unless  it  evidently  appears  from  the  contract  that  the  buyer 
himself  has  undertaken  to  reclaim  it. 

Art.  2483.  The  costs  of  deUvery  are  chargeable  to  the  seller,  and  those  of 
removing  are  to  be  supported  by  the  buyer,  if  there  has  been  no  stipulation  made 
to  the  contrary. 

Art.  2484.  The  deUvery  must  be  made  on  the  place  where  the  thing,  which 
is  the  object  of  the  sale,  was  at  the  time  of  such  sale,  if  not  otherwise  agreed  upon. 

Art.  2485.  If  the  seller  fails  to  make  the  deUvery  at  the  time  agreed  on  between 
the  parties,  the  buyer  wiU  be  at  liberty  to  demand,  either  a  canceling  of  the  sale, 
or  to  be  put  into  possession,  if  the  delay  is  occasioned  only  by  the  deed  of  the  seller. 

Art.  2486.  In  aU  cases,  the  seller  is  liable  to  damages,  if  there  result  any 
detriment  to  the  buyer,  occasioned  by  the  non-delivery  at  the  time  agreed  on. 

Art.  2487.  The  seller  is  not  bound  to  make  a  deUvery  of  the  thing,  if  the  buyer 
does  not  pay  the  price,  and  the  seller  has  not  granted  him  any  term  for  the  payment. 

Art.  2488.  Neither  shaU  he  be  obliged  to  the  deUvery,  even  if  he  has  granted 
term  for  the  payment,  if  since  the  .sale  the  buyer  is  become  a  bankrupt,  or  is  in  a 
state  of  insolvency,  so  that  the  seller  would  be  in  imminent  danger  of  losing  the 
price  of  the  same,  unless  the  buyer  should  give  him  security  to  pay  at  the  time 
agreed  on. 

Art.  2489.  The  thing  must  be  delivered  in  the  same  state  in  which  it  was  at 
the  time  of  the  sale,  that  is  to  say,  without  any  change  occasioned  by  the  act  or 
fault  of  the  seller.    From  the  day  of  sale  aU  the  profits  belong  to  the  purchaser. 


STATUTES:  LOUISIANA.  425 

Art.  2490.  The  obligation  of  delivering  the  thing  includes  the  accessories 
and  dependencies,  without  which  it  would  be  of  no  value  or  service,  and  likewise 
everjrthing  that  has  been  designed  to  its  perpetual  use. 

Variaiice  in  extent  of  immoveable. 

Art.  2491.  The  seller  is  bound  to  deUver  the  fuU  extent  of  the  premises,  as 
specified  in  the  contract,  under  the  modifications  hereafter  expressed. 

Art.  2492.  If  the  sale  of  an  immoveable  has  been  made  with  indication  of  the 
extent  of  the  i>remises  at  the  rate  of  so  much  per  measure,  the  seller  is  obUged 
to  deliver  to  the  buyer,  if  he  requires  it,  the  quantity  mentioned  in  the  contract, 
and  if  he  cannot  conveniently  do  it,  or  if  the  buyer  does  not  require  it,  the  seller 
is  obliged  to  suffer  a  diminution  proportionate  to  the  price. 

Art.  2493.  If,  on  the  other  hand,  there  exists  an  extent  of  more  than  what 
is  specified  in  the  contract,  the  buyer  has  a  right,  either  to  give  the  supplement 
of  the  price,  or  to  recede  from  the  contract,  should  the  overplus  be  upwards  of  a 
twentieth  part  of  the  extent  which  is  declared. 

Art.  2494.  In  all  other  cases,  whether  the  sale  be  of  a  certain  and  limited 
body,  or  of  distinct  and  separate  objects,  whether  it  first  set  forth  the  measure, 
or  the  designation  of  the  object,  followed  by  its  measure,  the  expression  of  the 
measure  gives  no  room  to  any  supplement  of  price,  in  favor  of  the  seller,  for  the 
overplus  of  tlie  measure;  neither  can  the  purchaser  claim  a  diminution  of  the  price 
on  a  deficiency  of  the  measure,  unless  the  real  measure  comes  short  of  that  ex- 
pressed in  the  contract,  by  one-twentieth  part,  regard  being  had  to  the  totaUty 
of  the  objects  sold;  provided  there  be  no  stipulation  to  the  contrary. 

Sale  per  aversionem. 

Art.  2495.  There  can  be  neither  increase  not  diminution  of  price  on  account 
of  disagreement  in  measure,  when  the  object  is  designated  by  the  adjoining  tene- 
ments, and  sold  from  boundary  to  boundary. 

Art.  2496.  In  the  case  where  there  is  room  for  an  augmentation  of  price  for 
the  surplus  of  the  measure,  the  buyer  has  the  option  to  give  the  supplement,  or  to 
recede  from  the  contract. 

Art.  2497.  In  all  cases  where  the  buyer  has  a  right  to  recede  from  the  con- 
tract, the  seller  is  bound  to  make  him  restitution  not  only  of  the  price,  if  already 
received,  but  also  of  the  expenses  occasioned  by  the  contract. 

Art.  2498.  The  action  for  supplement  of  the  price  on  the  part  of  the  seller, 
and  that  for  diminution  of  the  price  or  for  the  canceling  of  the  contract  on  the 
part  of  the  buyer,  must  be  brought  within  one  year  from  the  day  of  the  contract, 
otherwise  it  is  barred. 

Art.  2499.  If  two  pieces  of  ground  have  been  sold  by  one  and  the  same  con- 
tract, with  the  expression  of  the  measure  for  each,  and  there  be  found  a  less  quan- 
tity in  one,  and  a  larger  one  in  the  other,  the  deficiency  of  the  one  is  supphed  by 
the  overplus  of  the  other,  as  far  as  it  goes,  and  the  action,  either  in  supplement 
or  in  abatement  of  the  price,  takes  place  oiJy  according  to  the  rules  above  esta- 
blished. 

Sec.  2.    Of  the  warranty  in  case  of  eviction  from  the  thing  sold. 

Art.  2500.  Eviction  is  the  loss  suffered  by  the  buyer  of  the  totaUty  of  the 
thing  sold,  or  of  a  part  thereof,  occasioned  by  the  right  or  claims  of  a  third  person. 

Art.  2501.  Although  at  the  time  of  the  sale  no  stipulations  have  been  made 
respecting  the  warranty,  the  seller  is  obliged,  of  course,  to  warrant  the  buj'er  against 
the  eviction  suffered  by  him  from  the  totahty  or  part  of  the  thing  sold,  and  against 
the  charges  claimed  on  such  thing,  which  were  not  declared  at  the  time  of  the 
sale. 

Alt.  2502.  That  the  warranty  should  have  existence,  it  is  necessary  that  the 
right  of  the  person  evicting  shall  have  existed  before  the  sale.  If,  therefore,  this 
right  before  the  sale  was  only  imperfect,  and  is  afterwards  perfected  by  the  negli- 
gence of  the  buyer,  he  has  no  claim  for  warranty. 

Modifications  of  warranty. 
Art.  2503.    The  parties  may.  by  particular  agreement,  add  to  the  obhgation 
of  warranty,  which  results  of  right  from  the  sale,  or  diminish  its  effect;  they  maj- 
even  agree  that  the  seller  shall  not  be  subject  to  any  warranty. 
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Art.  2504.  Although  it  be  agreed  tliat  the  seller  is  not  subject  to  warranty, 
he  is,  however,  accountable  for  what  results  from  his  personal  act ;  and  anj'  con- 
trary agreement  is  void. 

Art.  2505.  Even  in  case  of  stipulation  of  no  warranty,  the  seller,  in  case  of 
eviction,  is  liable  to  a  restitution  of  the  price,  unless  the  buyer  was  aware,  at  the 
time  of  the  .sale,  of  the  danger  of  the  eviction,  and  purchased  at  his  peril  and  risk. 

Liability  of  warrantor. 
Art.  250tt.    When  there  is  a  promise  of  warranty,  or  when  no  stipulation  was 
made  on  that  subject,  if  the  buyer  be  evicted,  he  has  a  right  to  claim  against  the 
seller : 

1.  The  restitution  of  the  price. 

2.  That  of  the  fruits  or  revenues,  when  he  is  obliged  to  return  them  to  the  owner 
who  evicts  him. 

3.  All  the  costs  occasioned,  either  by  the  suit  in  warranty  on  the  part  of  the 
buyer,  or  by  that  brought  by  the  original  plaintiff. 

4.  The  damages,  \Khen  he  has  suffered  any,  besides  the  price  that  he  has  paid. 
Art.  2507.    When,  at  the  time  of  the  eviction,  the  thing  sold  has  lost  any  of 

its  value,  or  is  considerably  impaired,  either  through  the  neglect  of  the  buyer,  or 
by  any  providential  acts  or  unforeseen  accidents,  the  seller  is  still  bound  to  the 
restitution  of  the  full  price. 

Art.  2508.  If,  however,  the  thing  sold  was  impaired  by  the  buyer  and  he  has 
reaped  some  benefit  therefrom,  the  seller  has  a  right  to  retain  on  the  price,  the  amount 
to  which  such  damages  may  be  estimated  in  favor  of  the  owner  who  evicts  him. 

Art.  2509.  The  seller  is  bound  to  reimburse,  or  cause  to  be  reimbursed,  to 
the  buyer,  by  the  person  who  evicts  him,  all  useful  improvements  made  by  him 
on  the  premises. 

Art.  2510.  If  the  seller,  knowingly  and  dishonest! _y,  has  sold  the  property 
of  another  person,  he  shall  be  obliged  to  reimburse  to  the  buyer  all  expenses, 
even  of  embellishments  of  luxury,  that  the  buyer  has  been  at  improving  the  pre- 
mises. 

Art.  2511.  If  the  buyer  be  evicted  from  a  part  only  of  the  thing  sold,  and  it 
be  of  such  consequence  relatively  to  the  whole,  that  the  buyer  would  not  have 
purchased  it  without  the  part  from  which  he  is  evicted,  he  may  have  the  sale  can- 
celed. 

Art.  2512.  Not  only  eviction  from  part  of  the  thing  sold,  but  eviction  from 
that  which  proceeds  from  it,  is  included  in  the  warranty. 

Art.  2513.  But  if  the  thing  sold  be  succession  rights,  the  eviction  which  the 
buyer  might  suffer  from  any  particular  thing  found  among  the  property  of  the 
succession,  does  not  give  rise  to  the  warranty,  because  in  this  case  the  thing  sold 
is  only  the  succession  right,  which  includes  only  such  things  as  belong  really  to  the 
succession. 

Art.  2514.  If  in  case  of  eviction  from  a  part  of  the  thing,  the  sale  is  not  can- 
celed, the  value  of  the  part  from  which  he  is  evicted,  is  to  be  reimbursed  to  the 
buyer  according  to  its  estimation,  proportionably  to  the  total  price  of  sale. 

Art..  2515.  If  the  inheritance  sold  be  incumbered  with  non-apparent  servi- 
tudes, without  any  declaration  having  been  made  thereof,  if  the  servitudes  be  of 
such  importance  that  there  is  cause  to  presume  that  the  buyer  would  not  have 
contracted,  if  he  had  been  aware  of  the  incumbrance,  he  may  claim  the  canceling 
of  the  contract,  should  he  not  prefer  to  have  an  indemnification. 

Art.  2516.  Other  questions  arising  from  a  claim  for  damages,  resulting  from 
the  non-execution  of  the  contract  of  sale,  shall  be  decided  by  the  general  rules 
estabUshed  under  the  title :  Of  Conventional  Obligations. 

Art.  2517.  The  purchaser  threatened  with  eviction,  who  wishes  to  preserve 
his  right  of  warranty  against  his  vendor,  should  notify  the  latter  in  time  of  the  inter- 
ference which  he  has  experienced.  This  notification  is  usually  given  by  calling  in 
the  vendor  to  defend  the  action  which  has  been  instituted  against  the  purchaser. 

Art.  2518.  In  the  absence  of  this  notification,  or  if  it  has  not  been  made  with- 
in due  time,  that  is,  in  time  for  the  vendor  to  defend  himself,  the  warranty  is  lost : 
provided,  however,  that  the  vendor  shall  show  that  he  possessed  proofs,  which 
would  have  occasioned  the  rejection  of  the  demand,  and  which  have  not  been  em- 
ployed, because  he  was  not  summoned  m  time. 
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Art.  2519,  VMien  the  purchaser  is  himself  obliged  to  commence  judicial  pro- 
ceeding against  a  person  disturbing  his  possession,  he  ought  to  notify  his  vendor 
of  the  action  which  he  is  commencing,  and  the  vendor,  whether  he  undertake  to 
conduct  the  suit  for  him  or  not,  is  obhged  to  indemnify  him  fully  in  case  of  con- 
demnation. 

Sec.  3.    Of  the  vices  of  the  thing  sold. 

§  1.    Of  the  vices  of  the  thing  sold,  which  give   occasion   for  the  redhibitory  action. 

Art.  2.520.  Redhibition  is  the  avoidance  of  a  sale  on  account  of  some  vice 
or  defect  in  the  thing  sold,  which  renders  it  either  absolutely  useless,  or  its  use 
so  inconvenient  and  imperfect,  that  it  must  be  supposed  that  the  buyer  would  not 
have  purchased  it,  had  he  known  of  the  vice. 

Art.  2521.  Apparent  defects,  that  is,  such  as  the  buyer  might  have  disco- 
vered by  simple  inspection,  are  not  among  the  number  of  redhibitory  vices. 

Art.  2.522.  The  buyer  cannot  institute  the  redhibitory  action,  on  account  of 
the  latent  defects  which  the  seller  has  declared  to  him  before  or  at  the  time  of  the 
sale.    Testimonial  proof  of  this  declaration  may  be  received. 

Art.  2523.  With  regard  to  inanimate  things,  the  latent  defects  which  give 
rise  to  the  redhibitory  action  are  in  general  all  such  as  are  comprised  in  the  defi- 
nition expressed  at  the  commencement  of  this  paragraph. 

Art.  2524.  The  latent  defects  of  animals  are  divided  into  two  classes:  vices 
of  body,  and  vices  of  character. 

Art.  2525.  The  vices  of  body  are  distinguished  into  absolute  and  relative. 
Absolute  vices  are  those  of  which  the  bare  existence  gives  rise  to  the  redhibitory 
action.  Relative  voices  are  those  which  give  rise  to  it  only  in  proportion  to  the  de- 
gree in  which  thej'  disable  the  object  sold. 

Art.  2526.  The  absolute  vices  of  horses  and  mules  are  short  wind,  glanders, 
and  founder. 

Art.  2527.  The  other  vices  of  body  in  animals  are  included  in  the  definition 
given  at  the  commencement  of  this  paragraph. 

Art.  2528.  The  vices  of  character  wliich  give  rise  to  the  redhibition  of  ani- 
mals are  comprised  in  the  definition  given  at  the  commencement  of  this  paragraph. 

Art.  2529.  A  declaration  made  in  good  faith  by  the  seller  that  the  thing  sold 
has  some  quality  which  it  is  found  not  to  have,  gives  rise  to  a  redhibition,  if  this 
quahty  was  the  principal  motive  for  making  the  purchase. 

Art.  2530.  The  buyer  who  institutes  the  redhibitory  action  must  prove  that 
the  vice  existed  before  the  sale  was  made  to  him.  If  the  vice  has  made  its  appear- 
ance within  three  days  immediately  following  the  sale,  it  is  presumed  to  have 
existed  before  the  sale. 

Art.  2531.  The  seller  who  knew  not  the  vices  of  the  thing  is  only  bound  to 
restore  the  price,  and  to  reimburse  the  expenses  occasioned  by  the  sale,  as  well 
as  those  incurred  for  the  preservation  of  the  thing,  unless  the  fruits,  which  the  pui"- 
chaser  has  drawn  from  it,  be  sufficient  to  satisfy  those  expenses. 

Art.  2532.  If  the  thing  affected  with  the  vices  has  perished  through  the  bad- 
ness of  its  quality,  the  seller  must  sustain  the  loss. 

Art.  2533.  If  it  has  perished  by  a  fortuitous  event,  before  the  purchaser  has 
instituted  his  redhibitory  action,  the  loss  must  be  borne  by  him.  But  if  it  has  per- 
ished, even  b\' a  fortuitous  event,  since  the  commencement  of  the  suit,  it  is  for  the 
seller  to  bear  the  loss. 

Art.  2534.  The  redhibitory  action  must  be  instituted  within  a  year,  at  the 
farthest,  commencing  from  the  date  of  the  sale.  This  limitation  does  not  apply, 
where  the  seller  had  knowledge  of  the  vice  and  neglected  to  declare  it  to  the  pur- 
chaser. Nor  where  the  seller,  not  being  domiciliated  in  the  state,  shall  have  absented 
himself  before  the  expiration  of  the  year  following  the  sale;  in  which  case  the  pre- 
scription remains  suspended  during  his  absence. 

Art.  2535.  The  redhibition  of  animals  can  only  be  sued  for  within  two  months 
immediately  following  the  sale. 

Art.  2536.  The  redhibitory  action  may  be  commenced  after  the  loss  of  the 
object  sold,  if  that  loss  was  not   occasioned  by  the  fault  of  the  purchaser. 

Art.  2537.  Redhibition  does  not  take  place  in  the  cases  of  the  sales  made 
under  a  seizure  by  order  of  a  court  of  justice. 
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Art.  2538.  The  redhibitory  action  is  not  divisible  among  the  heirs  of  the  pur- 
chaser, that  is  to  say,  they  must  all  concur  in  it,  and  no  one  of  them  can  bring  it 
for  his  part  only. 

Art.  2539.  The  redhibitory  action  may  be  brought  against  the  heirs  of  the 
vendor  collectively,  or  against  one  of  them,  at  the  choice  of  the  purchaser. 

Art.  2540.  The  redliibitory  vice  of  one  of  several  things  sold  together,  gives 
rise  to  the  redhibition  of  all,  if  the  things  were  matched,  as  a  pair  of  horses,  or  a 
yoke  of  oxen. 

§  2.    Of  the  vices  of  the  thing  sold  which  occasion  a  reduction  of  the  price. 

Art.  2541.  Whether  the  defect  in  the  thing  sold  be  such  as  to  render  it  use- 
less and  altogether  unsuited  to  its  purpose,  or,  whether  it  be  such  as  merely  to 
diminish  the  value,  the  buyer  may  limit  his  demand  to  the  reduction  of  the  price. 

Art.  2542.  The  buyer  may  also  content  himself  with  resorting  to  this  action, 
when  the  quality,  wliich  the  thing  sold  has  been  declared  to  possess  and  which 
it  is  found  to  want,  is  not  of  such  importance  as  to  induce  him  to  demand  a  red- 
liibition. 

Art.  2543.  The  purchaser  who  has  contented  himself  with  demanding  a  re- 
duction of  the  price,  cannot  afterwards  maintain  the  redhibitory  action.  But  in 
a  redhibitory  suit,  the  judge  may  decree  merely  a  reduction  of  the  price. 

Art.  2544.  The  action  for  a  reduction  of  price  is  subject  to  the  same  rules 
and  to  the  same  limitations  as  the  redhibitory  action. 

§  3.    Of  the  vices  of  the  things  sold  which  the  seller  has  concealed  from  the  buyer. 

Art.  2545.  The  seller,  who  knows  the  vice  of  the  thing  he  sells  and  omits  to 
declare  it,  besides  the  restitution  of  the  price  and  repayment  of  the  expenses,  is 
answerable  to  the  buyer  in  damages. 

Art.  2546.  In  this  case,  the  action  for  redliibition  may  be  commenced  at 
any  time,  provided  a  year  has  not  elapsed  since  the  discovery  of  the  vice.  This 
discovery  is  not  to  be  presumed;  it  must  be  proved  by  the  seller. 

Art.  2547.  A  declaration  made  by  the  seller  that  the  thing  sold  possesses 
some  quaUty  which  he  knows  it  does  not  possess,  comes  within  the  definition  of 
fraud,  and  ought  to  be  judged  according  to  the  rules  laid  down  on  the  subject, 
imder  the  title:  Of  Conventional  ObUgations.  It  may,  according  to  circumstances, 
give  rise  to  the  redhibition,  or  to  a  reduction  of  the  price,  and  to  damages  in  favor 
of  the  buyer. 

Alt.  2548.  The  renunciation  of  warranty,  made  by  the  buyer,  is  not  obli- 
gatory, where  there  has  been  fraud  on  the  part  of  the  seller. 

Chapter  VII.    Of  the  obligations  of  the  buyer. 
Art.  2549.    The  obUgations  of  the  buyer  are: 

1.  To  pay  the  price  of  sale. 

2.  To  receive  dehvery  of  the  thing  and  to  remove  it,  if  it  be  an  object  which 
requires  removal,  and  to  indemnify  the  seller  for  what  he  has  expended  in  preserv- 
ing it  for  him. 

Art.  2550.  Tlie  price  ought  to  be  paid  on  the  day  and  at  the  place  mentioned 
in  the  sale.  If  no  stipulations  have  been  made  on  that  point,  at  the  time  of  the  sale, 
the  buyer  must  pay  at  the  time  and  at  the  place  where  the  dehvery  is  to  be  made. 

Art.  2551.  On  failure  of  the  buyer  to  pay  the  price,  the  seller  may  compel 
him  to  do  it,  by  offering  to  deliver  the  thing  to  him,  if  that  has  not  been  already 
done. 

Art.  2552.  If,  after  the  contract,  and  before  the  seller  has  been  required  to 
deliver  the  thing,  itceases  to  be  susceptible  of  delivery,  without  his  fault,  the  buyer 
is  still  bound  to  pay  him  the  price. 

Art.  2553.  The  buyer  owes  interest  on  the  price  of  the  sale,  until  the  payment 
of  the  capital,  in  the  three  following  cases: 

1.  If  it  has  been  so  agreed  at  the  time  of  the  sale. 

2.  If  the  thing  sold  produces  fruits,  or  any  other  income. 

3.  From  the  date  of  the  sale  when  the  price  is  then  due. 

Art.  2554.  When  the  seller  has  granted  to  the  buyer  a  term  for  the  payment 
the  interest  begins  to  run  from  the  end  of  that  term. 

Art.  2555.  The  purchaser  who  neglects  to  obtain  delivery  of  the  thing  sold, 
after  having  been  put  in  default,  is  answerable  to  the  vendor  for  the  damage  which 
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he  may  sustain  on  that  account,  and  for  the  reimbursement  of  the  expense  which 
may  have  been  incurred  for  the  preservation  of  the  thing. 

Art.  2556.  The  seller  may  even  obtain  authority  where  moveables  have  been 
sold,  and  the  custody  of  them  is  inconvenient  to  him,  for  putting  them  out  of  his 
house  at  the  risk  of  the  purchaser,  on  giving  him  notice  of  the  day  and  hour  at  which 
he  will  put  them  out. 

Art.  2557.  If  the  buyer  is  disquieted  in  his  possession,  or  has  just  reason  to 
fear  that  he  shall  be  disquieted  by  an  action  of  mortgage,  or  by  any  other  claim, 
he  may  suspend  the  payment  of  the  price,  until  the  seller  has  restored  him  to  quiet 
possession  or  caused  the  disturbance  to  cease,  unless  the  seller  prefer  to  give  secu- 
lit}'.  There  is  an  exception  to  this  rule  when  the  buyer  has  been  informed,  before 
the  sale,  of  the  danger  of  eviction. 

Art.  2558.  In  the  case  mentioned  in  the  preceding  article,  the  seller  who  can- 
not receive  the  price  from  being  unable  to  give  security,  may  compel  the  buyer 
to  deposit  the  price,  subject  to  the  order  of  the  court,  to  await  the  decision  of 
the  suit. 

Art.  2559.  The  purchaser  may  also  require  the  deposit,  to  relieve  himself 
from  the  payment  of  interest. 

Art.  2560.  If  the  purchaser  has  paid  before  the  disturbance  of  his  possession, 
he  can  neither  demand  a  restitution  of  the  price,  nor  security  during  the  suit. 

Art.  2561.  If  the  buyer  does  not  pay  the  price,  the  seller  may  sue  for  the 
dissolution  of  the  sale. 

Art.  2562.  The  dissolution  of  the  sale  of  immoveables  is  summarily  awarded, 
when  there  is  danger  that  that  the  seller  may  lose  the  price  and  the  thing  itself. 
If  that  danger  does  not  exist,  the  judge  may  grant  to  the  buyer  a  longer  or  shorter 
time,  according  to  circumstances,  provided  such  term  exceed  not  six  months.  This 
term  being  expired  without  the  buyer's  yet  having  paid,  the  judge  shaU  cancel 
the  sale. 

Art.  2563.  If,  at  the  time  of  the  sale  of  immoveables,  it  has  been  stipulated 
that,  for  want  of  payment  of  the  price  within  the  term  agreed  on,  the  sale  should 
be  of  right  dissolved,  the  buyer  may  nevertheless  make  payment  after  the  expi- 
ration of  the  term,  as  long  as  he  has  not  been  placed  in  a  state  of  default,  by  a  judi- 
cial demand,  but  after  that  demand,  the  judge  can  grant  him  no  delay. 

Art.  2564.  In  matters  of  sale  of  moveable  effects,  the  dissolution  of  the  sale 
shall  take  place  of  right,  if  demanded,  without  its  being  in  the  power  of  the  judge 
to  grant  any  delay,  except  that  fixed  by  law. 

Art.  2565.  If,  on  account  of  delay  in  the  payment  of  the  price,  the  seller  is 
obUged  to  retain  or  to  resume  the  thing  sold,  and  its  value  is  diminished,  the  buyer 
is  bound  to  make  good  this  diminution  to  the  amount  of  the  price  which  has  been 
agreed  upon. 

Chapter  VIII.    Of  the  resolution  and  of  the  rescission  of  the  sale. 

Art.  2566.  Besides  the  causes  of  nuUit}'  or  dissolution  of  the  sale  already 
mentioned  in  this  title,  and  those  which  are  common  to  all  agreements,  the  con- 
tract of  sale  may  be  canceled  by  the  use  of  the  power  of  redemption,  and  by  the  effect 
of  the  lesion  beyond  moiety. 

Sec.  1.    Of  the  power  or  right  of  redemption. 

Art.  2567.  The  right  of  redemption  is  an  agreement  or  paction,  by  which 
the  vendor  reserves  to  himself  the  power  of  taking  back  the  thing  sold  by  returning 
the  price  paid  for  it. 

Art.  2568.  The  right  of  redemption  cannot  be  reserved  for  a  time  exceeding 
ten  years.  If  a  term  exceeding  that  has  been  stipulated  in  the  agreement,  it  shall 
be  reduced  to  the  term  of  ten  years. 

Art.  2569.  The  time  fixed  for  the  redemption  must  be  rigorously  adhered  to, 
it  cannot  be  prolonged  by  the  judge. 

Art.  2570.  If  that  right  has  not  been  exercised  within  the  time  agreed  on 
by  the  vendor,  he  caimot  exercise  it  afterwards,  and  the  purchaser  becomes  irre- 
vocably possessed  of  the  tiling  sold. 

Art.  2571.  The  delay  runs  agaiast  any  person,  not  excepting  minors,  who 
cannot  be  reheved  against  it. 


430  SALE  OF  GOODS. 

Art.  2572.  A  person,  having  sold  a  thing  with  the  power  of  redemption,  may 
exercise  the  right  against  a  second  purchaser,  even  in  case  such  right  should  not 
have  been  mentioned  in  tlie  second  sale. 

Art.  2573.  The  person,  having  purchased  an  estate  under  a  condition  of  re- 
demption, is  entitled  to  all  the  rights  possessed  by  the  vendor,  he  may  prescribe 
against  the  true  owner,  as  well  as  against  those  having  claims  or  mortgages  on 
the  thing  sold. 

Art.  2574.    He  may  oppose  the  plea  of  discussion  to  the  creditors  of  his  vendor. 

Art.  2575.    The  fruits  are  his  until  the  vendor  exercises  his  right  of  redemption. 

Art.  2576.  He  becomes  absolute  owner  of  the  natural  augmentation  wliich 
the  thing  receives  by  accession,  and  is  not  bound  to  restore  them.  But  if  these 
augmentations  are  of  such  a  nature  that  they  cannot  be  separated  from  the  thing 
sold  without  injury  to  it,  the  person  exercising  the  right  of  redemption  may  insist 
that  they  shall  be  yielded  to  him  for  a  fair  price. 

Art.  2577.  With  regard  to  the  augmentations  which  the  purchaser,  under  a 
condition  of  redemption,  may  have  produced  at  his  own  expense,  he  has  a  right  to 
an  indemnity  for  them,  as  is  hereafter  stated  or  to  take  them  away,  if  the  remo- 
val can  be  effected  in  such  a  way  that  the  thing  sold  shall  be  placed  in  its  original 
condition. 

Alt.  2578.  The  thing  sold  shall  be  restored  to  the  seller  who  exercises  the 
right  of  redemption,  in  the  state  in  which  it  is  at  the  moment.  If  it  has  been  deterio- 
rated without  the  fault  of  the  buyer,  the  loss  must  be  borne  by  the  seller;  nor  can 
he,  in  this  case,  claim  any  reduction  of  the  price  to  be  reimbursed.  If  it  has  been 
deteriorated  by  the  fault  or  neglect  of  the  buyer,  though  this  be  but  slight,  he  must 
make  good  the  loss  to  the  seller. 

Art.  2579.  If  the  purchaser  of  an  undivided  portion  of  an  estate  sold  with 
the  power  of  redemption  has  become  the  purchaser  of  the  whole,  at  an  auction 
ordered  in  a  judicial  proceeding  against  him,  he  may  obhge  the  vendor  to  redeem 
the  whole  if  the  latter  wishes  to  avail  himself  of  the  redemption. 

Art.  2580.  If  several  persons  have  jointly  sold  by  a  single  contract  a  joint 
estate,  each  one  of  them  can  individually  exercise  the  right  of  redemption  for  that 
share  only  which  belonged  to  him. 

Art.  2581.  The  same  principle  governs  when  a  person,  having  sold  an  estate 
leaves  several  co-heirs ;  each  of  these  co-heirs  can  only  exercise  the  right  of  redemp- 
tion for  the  portion  of  the  estate  which  falls  to  his  share. 

Art.  2582.  But  in  the  cases  provided  for  in  the  two  preceding  articles,  the 
purchaser  may  require,  if  he  deem  it  proper,  that  all  the  co-vendors  and  co-heirs 
may  be  made  parties  to  the  suit,  for  the  purpose  that  they  may  agree  together 
on  the  redemption  of  the  whole  estate;  and  in  case  the  co-vendors  or  co-heirs  should 
not  agree,  the  purchaser  shall  be  hence  dismissed. 

Art.  258SJ.  If  an  estate,  belonging  to  several  persons,  has  not  been  sold  by 
them  jointly,  and  if  each  co-proprietor  has  only  sold  individually  his  share  of  that 
estate,  they  may  separately  exercise  the  right  of  redemption  on  the  respective 
portions  which  belonged  to  each  of  them;  and  in  that  case  the  purchaser  cannot 
compel  him,  who  thus  exercises  the  right  of  redemption,  to  redeem  the  whole  estate. 

Art.  2584.  If  the  purchaser  has  left  several  heirs,  the  right  of  redemption 
can  only  be  exercised  against  them  individually,  for  the  portion  belonging  to  each 
of  them  respectively,  whether  the  estate  has  already  been  divided  between  them 
or  not.  But  if  a  partition  has  already  taken  place,  by  which  the  thing  subject  to 
redemption  has  fallen  to  the  share  of  only  one  of  the  co-heirs,  the  action  of  redemp- 
tion may  be  brought  against  this  heir  for  the  whole  estate. 

Art.  2585.  The  creditors  of  the  vendor  cannot  make  use  of  the  right  of  re- 
demption which  such  vendor  may  have  reserved  to  himself. 

Art.  2586.  When  a  vendor  exercises  the  right  of  redemption,  he  becomes 
entitled  to  all  the  fruits  not  yet  gathered,  from  the  day  in  which  he  has  either  reim- 
bursed or  consigned  the  money  paid  by  the  purchaser,  unless  the  contrary  has  been 
stipulated. 

Art.  2587.  The  vendor  who  exercises  the  right  of  redemption  is  bound  to  reim- 
burse to  the  purchaser,  not  only  the  purchase  money,  but  also  the  expenses  result- 
ing from  necessary  repairs,  those  which  have  attended  the  sale,  and  the  price 
of  the  improvements  wliich  have  increased  the  value  of  the  estate,  up  to  that  in- 
creased value. 
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Art.  2588.  When  a  vendor  recovers  the  possession  of  his  inheritance  by  vir- 
tue of  the  power  of  redemption,  he  recovers  it  free  from  any  mortgages  or  incum- 
brances created  by  the  purchaser,  provided  such  possession  be  recovered  within 
the  ten  years,  as  provided  by  article  2568.  If  after  the  expiration  of  these  ten 
years,  the  vendor  recover  liis  estate  with  the  consent  of  the  purchaser,  the  estate 
remains  liable  for  every  mortgage  and  incumbrance  laid  upon  it  by  the  purchaser. 

Sec.  2.   Of  the  rescission  of  sales  on  account  of  lesion. 

Art.  2589.  If  the  vendor  has  been  aggrieved  for  more  than  half  the  value 
of  an  immoveable  estate  by  him  sold,  he  has  the  right  to  demand  the  rescission  of 
the  sale,  even  in  case  he  had  expressly  abandoned  the  right  of  claiming  such  res- 
cission, and  declared  that  he  gave  to  the  purchaser  the  surplus  of  the  thing's  value. 

Art.  2590.  To  ascertain  whether  there  is  a  lesion  beyond  moiety,  the  immo- 
veable must  be  estimated  according  to  the  state  in  which  it  was,  and  the  value  which 
it  had  at  the  time  of  the  sale. 

Art.  2591.  If  it  should  appear  that  the  immoveable  estate  has  been  sold  for  less 
than  one-half  its  just  value,  the  purchaser  may  either  restore  the  thing  and  take 
back  the  price  which  he  has  paid,  or  make  up  the  just  price  and  keep  the  thing. 

Art.  2592.  Should  the  purchaser  prefer  to  keep  the  thing  bj'  making  up  the 
just  price,  he  must  pay  the  interest  of  the  additional  price  from  the  day  when 
the  rescission  was  demanded.  If  he  chooses  rather  to  restore  the  thing  and  to 
receive  the  purchase  money,  he  shall  be  Uable  to  restore  the  fruits  of  the  estate 
from  the  day  of  the  demand,  but  the  interest  of  his  money  shall  also  be  paid  to  him 
from  the  same  time. 

Alt.  2593.  The  rescission  for  lesion  beyond  moiety  cannot  take  place  in  favor 
of  the  pmchaser. 

Art.  2594.  Rescission  for  lesion  beyond  moiety  is  not  granted  against  sales 
of  moveables  and  produce,  nor  when  rights  to  a  succession  have  been  sold  to  a 
stranger,  nor  in  matter  of  transfer  of  credits,  nor  against  sales  of  immoveable  prop- 
erty, made  by  virtue  of  any  decree  or  process  of  a  court  of  justice. 

Art.  2595.  Actions  for  rescission  of  sales  on  accoimt  of  lesion  beyond  moiety 
must  be  commenced  within  four  years.  These  four  years,  with  respect  to  minors, 
begin  only  from  the  day  they  become  of  age.  With  respect  to  persons  of  full  age, 
they  begin  from  the  day  of  the  sale. 

Art.  2596.  This  delay  runs  with  and  is  not  suspended  by  that  granted  for 
redemption. 

Art.  2597.  The  seller  who  demands  the  rescission  on  accoimt  of  lesion  beyond 
moiety  must  resume  the  possession  of  the  thmg,  in  the  state  in  which  it  is.  The  buyer, 
in  this  case,  is  not  bound  for  the  iojury  sustained  through  his  fault  before  the  de- 
mand. He  is  only  bound  to  make  reimbursement  for  such  injuries  as  he  has  turned 
to  his  own  profit. 

Ai-t.  2598.  The  buyer  is  entitled  to  repayment  for  ameUorations  which  he  has 
effected,  although  they  be  merely  for  pleasure  and  convenience. 

Art.  2599.  He  may  remain  m  possession  of  the  thing  sold  until  the  seller 
has  restored  the  price  which  he  paid,  together  with  his  expenses. 

Art.  2600.  The  provisions  contained  in  the  preceduig  section  relative  to  the 
case  where  several  co-proprietors  have  sold  a  thmg,  either  jointly  or  separately, 
and  to  that  where  the  vendor,  or  the  buyer,  has  left  several  heirs,  must  likewise 
be  apphed  to  the  exercise  of  the  action  of  rescission  for  lesion  beyond  moiety. 

Chapter  IX.    Of  sales  by  auction,  or  public  sales. 

Art.  2601.  The  sale  by  auction  is  that  which  takes  place  when  the  thing  is 
offered  pubhcly  to  be  sold  to  whoever  will  give  the  highest  price. 

Art.  2602.  This  sale  is  either  voluntary  or  forced:  voluntary  when  the  owner 
himself  offers  his  property  for  sale  in  this  manner;  forced,  when  the  law  prescribes 
this  mode  of  sale  for  certain  property,  such  as  that  of  minors. 

Art.  2603.  The  sale  by  auction,  as  it  is  made  bj-  officers  of  justice,  is  treated 
of  separately,  under  the  chapter  on  judicial  sales. 

Art.  2604.  The  sale  by  auction,  whether  made  at  the  will  of  the  seller,  or 
by  du-ection  of  the  law,  is  subjected  to  the  rules  hereafter  mentioned. 

Art.  2605.  It  cannot  be  made  directly  by  the  seller  himself,  bat  must  be 
made  through  the  ministry  of  a  pubhc  officer,  appointed  for  that  purpose. 
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Art.  2606.  This  officer,  after  having  received  in  writing,  from  the  seller,  the 
conditions  of  the  sale,  must  proclaim  them,  in  a  loud  and  audible  voice,  and  after- 
wards propose  that  a  bid  shall  be  made  for  the  property  thus  offered. 

Art.  2607.  Wlien  the  highest  price  offered  has  been  cried  long  enough  to  make 
it  probable  that  no  higher  will  be  offered,  he  who  has  made  the  offer  is  pubhcly 
declared  to  be  the  purchaser,  and  the  thing  sold  is  adjudicated  to  him. 

Art.  2608.  This  adjudication  is  the  completion  of  the  sale;  the  purchaser 
becomes  the  owner  of  the  article  adjudged,  and  the  contract  is,  from  that  time, 
subjected  to  the  same  rules  which  govern  the  ordinary  contract  of  sale. 

Art.  2609.  If  the  adjudication  be  made  on  condition  that  the  price  shall  be 
paid  in  cash,  the  auctioneer  may  require  the  price  immediately,  before  delivering 
possession  of  the  thing  sold. 

Art.  2610.  If  the  object  adjudged  is  an  immoveable  for  which  the  law  re- 
quires that  the  act  of  sale  shall  be  passed  in  writing,  the  purchaser  may  retain  the 
price,  and  the  seller  the  possession  of  the  thing,  until  the  act  be  passed.  This  act 
ought  to  be  passed  within  twenty-four  hours  after  the  adjudication,  if  one  of  the 
parties  require  it;  he  who  occasions  a  further  delay  is  responsible  to  the  other  in 
damages. 

Resale  for  non-covifliance  with  bid. 

Art.  2611.  In  all  cases  of  sale  by  auction,  whether  of  moveables  or  immove- 
ables, if  the  person  to  whom  adjudication  is  made  does  not  pay  the  price  at  the  time 
required,  agreeably  to  the  two  preceding  articles,  the  seller  at  the  end  of  ten  days, 
and  after  the  customary  notices,  may  again  expose  to  pubhc  sale  the  thing  sold, 
as  if  the  first  adjudication  had  never  been  made;  and  if  at  the  second  crying,  the 
thing  is  adjudged  for  a  smaller  price  than  that  which  had  been  offered  by  the  per- 
son to  whom  the  first  adjudication  was  made,  the  latter  remains  a  debtor  to  the 
vendor,  for  the  deficiency  and  for  all  the  expenses  incurred  subsequent  to  the  first 
sale.  But  if  a  higher  price  is  offered  for  the  thing  than  that  for  which  it  was  first 
adjudged,  the  first  purchaser  has  no  claim  for  the  excess. 

Art.  2612.  At  this  second  crying,  the  first  purchaser  caimot  be  allowed  to 
bid,  either  directly  or  through  the  intervention  of  another  person. 

Art.  2613.  Wlien  a  tiling  is  exposed  to  pubUc  sale,  with  notice  that  the  buyer 
shall  give  indorsed  notes  for  the  price,  he  is  bound,  immediately  after  the  sale, 
if  required,  to  acquaint  the  auctioneer  or  the  seller  \vith  the  name  of  the  person 
whom  he  offers  for  indorser,  and  if  this  indorser  does  not  suit  the  seller,  or  in  his 
absence  the  auctioneer,  tlie  adjudication  is  considered  as  not  having  been  made. 

Art.  2614.  The  refusal  bj'  the  seller  to  receive  the  indorser  whom  the  purchaser 
offers  renders  him  responsible  in  damages  to  the  latter,  if  it  be  proved  that  the  in- 
dorser proposed  is  good  and  solvent. 

Art.  2615.  The  adjudication  can  only  be  made  to  a  bidder  present,  or  pro- 
perly represented.  The  person  who  bids  in  the  name  of  another,  without  sufficient 
authority  to  bind  him,  is  considered  as  having  bought  on  is  own  account,  and  is 
answerable  for  all  the  consequences  of  the  adjudication. 

Chapter  X.    Of  judicial  sales. 

Art.  2616.    Sales  which  are  made  by  authority  of  law  are  of  two  kinds: 

1.  Those  which  take  place  when  the  property  of  a  debtor  has  been  seized  by 
order  of  a  court,  to  be  sold  for  the  purpose  of  paying  the  creditor. 

2.  Tliose  which  are  ordered  in  matters  of  succession  or  partition. 

Art.  2617.  Judicial  sales  are  subject  to  the  rules  laid  down  above  for  pubUc 
sales  in  general,  in  all  such  things  as  are  not  contrary  to  the  formaUties  expressly 
prescribed  for  such  sales,  and  with  the  modifications  contained  hereafter. 

Sec.  1.    Of  sales  on  seizure  or  execution. 

Art.  2618.  Tlie  sale  on  seizure  is  made  at  pubhc  auction  by  the  sheriff  or 
other  officer  charged  with  the  execution  of  the  Judgment. 

Art.  2619.  Whatever  may  be  the  vices  of  the  thing  sold  on  execution,  they 
do  not  give  rise  to  the  redhibitory  action;  but  the  sale  may  be  set  aside  in  the 
case  of  fraud,  and  declared  null  in  cases  of  nulhty. 

Art.  2620.  This  sale  on  execution  transfers  the  property  of  the  thing  to  the 
purchaser  as  completely  as  if  the  owner  had  sold  it  himself;  but  it  transfers  only 
the  rights  of  the  debtor  such  as  they  are. 
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Art.  2621.  The  purchaser  evicted  from  property  purchased  under  execution 
shall  have  his  recourse  for  reimbursement  against  the  debtor  and  creditor,  but, 
upon  the  judgment  obtained  jointly  for  that  purpose,  the  purchaser  shall  first  take 
execution  against  the  debtor,  and  upon  the  return  of  such  execution  no  property 
found,  then  he  shaU  be  at  hberty  to  take  out  execution  against  the  creditor. 

Sec.  2.    Of  the  judicial  sale  of  the  property  of  successions. 

Art.  2622.  The  judicial  sale  of  succession  property  is  ordered  by  the  judge  of 
the  court  to  which  this  jurisdiction  is  specially  confided.  Representatives  of  suc- 
cessions shall  have  the  right  to  cause  sales  of  the  property  administered  by  them  to 
be  made  either  by  the  sheriff  or  an  auctioneer,  or  to  make  it  themselves,  but  in  the 
event  of  making  the  sales  themselves,  they  shall  receive  no  commission  therefor. 

Art.  2623.  The  adjudication  made  and  recorded  by  the  sheriff,  auctioneer,  or 
representative  of  the  succession,  is  a  complete  title  to  the  purchaser,  and  needs 
not  be  followed  by  an  act  passed  before  a  notary. 

Art.  2624.  All  the  warranties  to  which  private  sales  are  subject  exist  against 
the    heir  in  judicial  sales  of  the  property  of  successions. 

Art.  2625.  Heirs  may  purchase  the  property  of  the  succession  to  the  amount 
of  their  proportion,  and  are  not  obhged  to  pay  the  purchase  money,  until  a  liqui- 
dation is  had,  by  which  it  is  ascertained  what  balance  there  is  in  their  favor  or 
against  them. 

Title  VIII.    Of  exchange. 

Art.  2660.  Exchange  is  a  contract  by  which  the  parties  to  the  contract  give 
to  one  another  one  thing  for  another,  whatever  it  be,  except  money;  for  in  that 
case  it  would  be  a  sale. 

Art.  2661.    An  exchange  takes  place  by  the  bare  consent  of  the  parties. 

Art.  2662.  If  one  of  the  exchangers,  after  having  received  the  thing  given 
to  him  in  exchange,  learn  that  the  other  exchanger  is  not  the  proprietor  of  that 
thing,  he  cannot  be  compelled  to  deUver  that  which  he  had  promised  to  give  in 
exchange;  he  is  only  bound  to  return  the  thing  -which  he  has  received. 

Art.  2663.  The  exchanger  who  is  evicted  by  a  judgment  of  the  thing  he  has 
received  in  exchange  has  his  choice  either  to  sue  for  damages  or  for  the  thing  he  gave 
in  exchange. 

Art.  2664.  The  rescission  of  the  contract  on  account  of  lesion  is  not  allowed 
in  contracts  of  exchange,  except  in  the  foUowng  cases. 

Art.  2665.  The  rescission  on  account  of  lesion,  beyond  moiety,  takes  place 
when  one  party  gives  immoveable  property  to  the  other  in  exchange  for  moveable 
property;  in  that  case,  the  person  having  given  the  immoveable  estate  may  obtain 
a  rescission,  if  the  moveables  which  he  has  received  are  not  worth  more  than  the  one- 
half  of  the  value  of  the  real  estate.  But  he  who  has  given  moveable  property  in  ex- 
change for  immoveable  estate  carmot  obtain  a  rescission  of  the  contract,  even  in  case 
the  tilings  given  by  him  were  worth  twice  as  much  as  the  immoveable  estate. 

Art.  2666.  The  rescission  on  account  of  lesion  beyond  moiety  may  take  place 
on  a  contract  of  exchange,  if  a-  balance  has  been  paid  in  money  or  immoveable 
property,  and  if  the  balance  paid  exceeds  by  more  than  one-half  the  total  value 
of  the  immoveable  property  given  in  exchange  by  the  person  to  whom  the  balance 
has  been  paid;  in  that  case  it  is  only  the  person  who  has  paid  such  balance  who 
may  demand  the  rescission  of  the  contract  on  account  of  lesion. 

Art.  2667.  All  the  other  provisions  relative  to  the  contract  of  sale  apply  to 
the  contract  of  exchange.  And  in  this  last  contract  each  of  the  parties  is  indivi- 
dually considered  both  as  vendor  and  vendee. 

III.  Statutes  relating  to  Conditional  Sales. 

Alabama. 
Code  of  1907. 


Sec.  3393.   Contracts  for  conditional  sale  of  railroad  rolling  stock.    Contracts 
for  the  conditional  sale  of  railroad  equipment  or  rolling  stock,  by  the  terms  of  which 
B  28 
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the  vendor  retains  the  title  until  paj'ment  of  the  purchase  money,  and  the  purchaser 
obtains  possession,  are  void  against  the  judgment  creditors  of  tlie  purchaser  without 
notice,  or  purchasers  from  him  for  a  valuable  consideration  without  notice,  unless 
such  contracts  are  in  writing,  and,  within  three  months  after  the  making  thereof, 
recorded  in  the  office  of  the  judge  of  probate  of  the  county  in  which  such  cor- 
poration may  have  its  principal  office  or  place  of  business;  and  if  it  has  not  in 
this  state  a  principal  office  or  place  of  business,  then  in  the  office  of  the  secretary 
of  state;  and  in  addition,  all  cars  or  engines  so  sold  must  have  thereon,  plainly 
marked,  the  name  of  the  vendor. 

Sec.  3394.  Conditional  sales,  leases,  etc.,  to  be  recorded.  All  otlier  contracts 
for  the  conditional  sale  of  personal  property,  by  tlie  terms  of  which  the  vendor 
retains  the  title  until  payment  of  the  purcliase  money  and  the  purchaser  obtains 
possession  of  the  property,  and  all  contracts  for  the  lease,  rent,  or  hire  of  personal 
property,  by  the  terms  of  which  the  property  is  delivered  to  another  on  condition 
that  it  shall  belong  to  him  whenever  the  amount  paid  shall  be  a  certain  sum,  or 
the  value  of  the  propertj%  the  title  to  remain  in  tlie  other  party  until  such  sura 
or  value  shall  have  been  paid,  are,  as  to  such  condition,  void  against  purchasers 
for  a  valuable  consideration,  mortgagees  and  judgment  creditors  without  notice 
thereof,  unless  such  contracts  are  in  writing  and  recorded  in  the  office  of  the  judge 
of  probate  of  the  countj'  in  which  the  party  so  obtaining  possession  of  the  property 
resides,  and  also  in  the  county  in  which  such  property  is  delivered  and  remains; 
and  if,  before  the  payment  of  the  purchase  money  or  the  sum  or  value  stipulated, 
the  property  is  removed  to  another  county,  the  contract  must  be  again  recorded, 
within  three  months  from  the  time  of  such  removal,  in  the  county  to  which  it  is 
removed;  and  if  any  such  property  is  brought  into  this  state  while  subject  to  such 
condition,  the  contract  of  sale,  lease,  hire,  or  rent  must  within  three  months  there- 
after, be  recorded  in  the  county  into  which  the  property  is  brought  and  remains 
and  all  local  or  special  laws  in  conflict  herewith  are  expressly  repealed. 


California. 
Civil  Code. 


[See  infra  under  IV.  Sales  in  bulk.] 


Connecticut. 
Gen.  Stats.,  1902,  c.  285.    Sales  of  Personal  Property  on  Condition. 


Sec.  4864.  Conditional  sales  of  personal  property  to  be  recorded.  All  contracts 
for  the  sale  of  personal  property  conditioned  that  the  title  thereto  shall  remain  in 
the  vendor  after  delivery,  shall  be  in  writing,  describing  the  property  and  all  condi- 
tions of  said  sale,  and  shall  be  acknowledged  before  some  competent  authority  and 
recorded  within  a  reasonable  time  in  the  town  clerk's  office  in  the  town  where  the 
vendee  resides;  but  the  provisions  of  this  section  shall  not  apply  to  household  fur- 
niture, musical  instruments,  bicycles,  or  to  property  exempt  from  attachment  and 
execution. 

Sec.  4865.  Conditional  sales  held  absolute  sales  when.  All  conditional  sales  of 
personal  property  not  made  in  conformity  with  the  provisions  of  sec.  4864  shall  be 
held  to  be  absolute  sales  except  as  between  the  vendor  and  vendee  or  their  personal 
representatives,  and  all  such  property  shall  be  liable  to  be  taken  by  attachment  and 
execution  for  the  debts  of  the  vendee,  in  the  same  manner  as  any  other  property  not 
exempted  by  law. 

Sec.  4866.  Conditional  sale  of  railway  equipment  to  be  recorded.  In  any  contract 
for  the  sale  of  railroad  or  street  railway  equipment,  or  rolling  stock,  it  shall  be  lawful 
to  agree  that  the  title  to  the  property  sold,  or  contracted  to  be  sold,  although  posses- 
sion thereof  may  be  deUvered  immediately  or  at  any  time  or  times  subsequently 
shall  not  vest  in  the  vendee  until  the  purchase  price  shall  be  fuUy  paid,  or  that  the 
vendor  shall  have  and  retain  a  lien  thereon  for  the  unpaid  purchase  money.    In  any 
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contract  for  the  leasing  or  hiiing  of  such  property  it  shall  be  lawful  to  stipulate  for 
a  conditional  sale  thereof,  at  the  termination  of  such  contract,  and  that  tlie  rental? 
or  amounts  to  be  received  under  such  contract  may,  as  paid,  be  applied  and  treated 
as  purchase  money  and  that  the  title  to  the  property  shall  not  vest  in  the  lessee  or 
bailee  untU  the  purchase  price  shall  have  been  paid  in  full,  and  until  the  terms  of 
the  contract  shall  have  been  fully  performed,  notwithstanding  delivery  to  and  posses- 
sion by  such  lessee  or  bailee ;  provided  that  no  such  contract  shall  be  valid  as  against 
any  subsequent  attaching  creditor,  or  any  subsequent  bona  fide  purchaser  for  value 
and  without  notice,  unless  the  same  be  evidenced  by  an  instrument  executed  and 
duly  acknowledged  by  the  parties  thereto  before  some  person  authorized  by  law  to 
take  acknowledgment  of  deeds,  and  in  the  same  manner  as  deeds  are  acknowledged, 
and  duly  recorded  in  the  office  of  the  secretary  of  state,  nor  unless  each  locomotive 
engine,  or  car,  so  sold,  leased,  or  hired,  or  contracted  to  be  sold,  leased  or  hired,  as 
aforesaid,  shall  have  the  name  of  the  vendor,  lessor,  or  bailor,  plainly  marked  on 
each  side  thereof,  followed  by  the  word  "owner,"  or  "lessor,"  or  "baUor,"  as  the  case 
may  be. 

Sec.  4867.  Performance  of  conditions;  record  of  release.  The  contracts  author- 
ized by  sec.  4866  shaU  be  recorded  by  the  secretary  of  state  in  a  book  of  records  to 
be  kept  for  that  purpose.  On  payment  in  full  of  the  purchase  money  and  the  perfor- 
mance of  the  terms  and  conditions  stipulated  in  any  such  contract,  a  declaration  in 
writing  to  that  effect,  or  a  proper  quitclaim  deed  shall  be  made,  executed,  and  acknow- 
ledged by  the  vendor,  lessor,  or  bailor,  or  his  or  its  assignee,  and  recorded  in  the 
office  of  the  secretary  of  state.  For  such  services  the  secretary  shall  be  entitled  to 
receive  the  same  fees  as  in  case  of  railroad  mortgages. 


District  of  Columbia. 
Code,  1906. 


Sec.  547.  Conditional  sales.  No  conditional  sale  of  chattels  in  virtue  of  which 
the  property  is  delivered  to  the  purchaser,  but  by  the  terms  of  which  the  title  is  not 
to  pass  until  the  price  of  said  chattels  is  fully  paid,  where  the  purchase  price  exceeds 
one  hundred  dollars,  shall  be  valid  as  against  third  persons  acquiring  title  to  said 
property  from  said  purchaser  without  notice  of  the  terms  of  said  sale,  unless  the 
terms  of  said  sale  are  reduced  to  writing  and  signed  by  the  parties  thereto  and  ack- 
nowledged by  the  purchaser  and  recorded  in  the  same  manner  as  a  chattel  mortgage, 
as  hereinabove  provided ;  and  said  writing  shall  be  indexed  as  if  the  purchaser  were 
n  mortgagor  and  the  seller  a  mortgagee  of  such  chattels  and  shall  be  operative  as 
to  third  persons  without  actual  notice  of  it  from  the  time  of  being  so  recorded. 


Georgia. 
Code,  1911. 


Sec.  3318.  Conditional  sales,  how  executed.  Whenever  personal  property  is 
sold  and  delivered  with  the  condition  affixed  to  the  sale,  that  the  title  thereto  is  to 
remain  in  the  vendor  of  such  personal  property  until  the  purchase  price  thereof 
shall  have  been  paid,  every  such  conditional  sale,  in  order  for  the  reservation  of 
title  to  be  vaUd  as  against  third  parties,  shall  be  e\idenced  in  writing,  and  not  other- 
wise. And  the  written  contract  of  everj'  such  conditional  sale  shall  be  executed 
and  attested  in  the  same  manner  as  mortgages  on  personal  property;  as  between 
the  parties  themselves,  the  contract  as  made  by  them  shall  be  vaUd,  and  may  be 
enforced  whether  evidenced  in  -nTiting  or  not. 

Sec.  3319.  How  recorded.  Conditional  bills  of  sale  must  be  recorded  within 
thirty  days  from  their  date,  and  in  other  respects  shall  be  governed  by  the  laws 
relating  to  the  registration  of  mortgages. 


28* 
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Illinois. 

Laws,  1893,  p.  166.    An  Act  concerning  Contracts  for  the  Conditional 

Sale  or  Lease  of  Railroad  Street  Car  Equipment  and  Rolling  stock  and 

providing  for  the  Record  thereof  (approved  June  20,  1893). 

Sec.  1.  Contract  to  be  in  writing.  Whenever  any  railroad  or  street  car  equipment 
or  rolling  stock  sliall  liereafter  be  sold,  leased,  or  loaned  on  the  condition  that  the 
title  to  the  same  notwithstanding  the  possession  and  use  of  the  same  by  tlie  vendee, 
lessee,  or  bailee,  shall  remain  in  the  vendor,  lessor,  or  bailor,  until  the  terms  of  the 
contract,  as  to  the  payment  of  the  installments,  amounts  or  rentals  payable  or  the 
performance  of  other  obligations  thereunder,  sliall  have  been  fully  complied  with, 
but  also  providing  that  title  thereto  shall  pass  to  tlie  vendee,  lessee,  or  bailee  on 
full  performance  of  said  terms,  sucli  contract  shall  be  invalid  as  to  any  subsequent 
judgment  creditor  or  any  subsequent  purchaser  for  a  valuable  consideration  without 
notice,  unless: 

First.  The  same  shall  be  evidenced  by  writing,  duly  acknowledged  by  the  vendee, 
lessee,  or  bailee  before  some  person  authorized  by  law  to  take  acknowledgments 
of  deeds  and  in  the  form  proper  for  acknowledgments  of  deeds. 

Second.  Such  writing  shall  be  recorded,  or  a  copy  thereof  filed,  in  the  office 
of  the  secretary  of  state,  who  shall  be  entitled  to  receive  one  dollar  for  each  such 
copy  filed  by  him. 

Third.  Each  locomotive  or  car  so  sold,  leased  or  loaned  shall  have  the  name 
of  the  vendor,  lessor,  or  bailor  plainly  marked  upon  both  sides  thereof,  followed 
by  the  word  owner,  lessor,  vendor,  or  l)ailor,  as  the  case  may  be. 

Sec.  2,  Contract  not  to  invalidate  prior  contract.  This  act  shall  not  be  held 
to  apply  to  or  invalidate  any  contract  heretofore  made  of  the  character  described 
in  tlie  first  section,  but  tlie  same  shall  be  and  remain  valid  if  recorded  according 
to  the  provisions  of  this  act  within  ninety  days  from  the  time  this  act  takes  effect. 


Indiana. 
Burns'  Ann.  Stat.    1908. 

Sec.  7470.  Sale  of  goods  without  delivery.  Every  sale  made  by  a  vendor,  of 
goods  in  his  possession  or  under  his  control,  unless  the  same  be  accompanied  by 
immediate  delivery,  and  be  followed  by  an  actual  change  of  the  possession  of  the 
things  sold,  shall  be  presumed  to  be  fraudulent  and  void,  as  against  the  creditors 
of  the  vendor,  or  subsequent  purchasers  in  good  faith,  unless  it  shall  be  made  to 
appear  that  the  same  was  made  in  good  faith  and  without  any  intent  to  defraud  such 
creditors  or  purchasers. 

Massachusetts. 

Rev.  Laws,  1902,  c.  198.    Of  Mortgages,  Conditional  Sales  and  Pledges 
of,  and  Liens  upon,  Personal  Property. 

Sec.  11.  Redemption  in  case  of  default.  If  a  contract  for  the  sale  of  personal 
IJroperty  is  made  on  condition  that  the  title  thereto  shall  not  pass  until  the  purchase 
money  has  been  fully  paid  and  the  vendor  upon  default  takes  from  the  vendee 
possession  of  the  property,  the  vendee  may,  within  fifteen  days  after  such  taking, 
redeem  the  property  so  taken  by  paying  to  the  vendor  tlic  full  amount  then  unpaid, 
with  interest  and  all  lawful  charges  and  expenses  due  to  the  vendor. 

Sec.  12.  Conditional  sales  of  furniture,  etc.  Such  contracts  for  the  sale  of  furni- 
ture or  other  household  effects  in  the  form  of  a  lease  or  otherwise  sliall  be  in  writing 
and  a  copy  thereof  shall  be  furnished  to  the  vendee  by  the  vendor  at  the  time  of  such 
sale;  and  all  payments  made  by  or  in  behalf  of  the  vendee  and  all  charges  in  the 
nature  of  int«rest  or  otherwise,  as  they  accrue,  shall  if  the  vendee  so  requests,  be 
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indorsed  by  the  vendor  or  his  agent  upon  such  copy.  A  failure  of  the  vendor  through 
neghgence  to  comply  with  any  of  the  provisions  of  this  section  shall  suspend  his 
lights  under  the  contract  while  the  failure  continues.  His  refusal  or  wilful  or  frau- 
dulent failure  so  to  comply  shall  be  a  waiver  by  him  of  the  condition  of  the  sale. 
Sec.  13.  Foreclosure  of.  Thirty  days  at  least  before  taking  possession  of  said 
furniture  or  effects  for  default  of  the  vendee,  the  vendor  shall  demand  in  writing 
of  the  vendee  or  other  person  in  charge  of  said  furniture  or  effects  the  balance  then 
due,  and  shall  furnish  to  said  vendee  or  other  person  an  itemized  statement  of  the 
account  showing  the  amount  due  thereon.  If  said  vendee  or  other  person  can  by 
the  exercise  of  reasonable  care  and  diligence  be  found  by  the  vendor,  the  fifteen 
days  during  which  his  right  of  redemption  exists  under  the  provisions  of  section 
eleven  shall  not  begin  to  run  until  said  demand  has  been  made,  said  statement 
furnished,  and  said  thirty  days  have  expired.  If  seventy-five  per  cent  or  more  of 
the  contract  price  has  been  paid  by  a  vendee  whose  right  of  redemption  has  expired, 
the  furniture  or  effects  shall,  if  the  vendee  or  his  legal  representative  in  writing 
so  requests  the  vendor,  be  sold  by  public  auction  after  due  advertisement,  which 
shall  be  published  at  least  three  days  prior  to  the  sale  in  one  of  the  principal  news- 
papers, if  any,  published  in  the  city  or  town,  otherwise  in  one  of  the  principal  news- 
papers published  in  the  county  in  which  the  furniture  or  effects  are  situated.  If 
the  vendor  refuses  or  neglects  to  make  the  sale  as  provided  herein,  the  right  of  re- 
demption shall  not  be  foreclosed.  If  a  balance  of  the  proceeds  of  the  sale  remains 
after  deducting  the  actual  expenses  of  the  sale  by  auction  and  paying  from  said 
proceeds  to  the  vendor  the  balance  of  the  contract  price  due  him,  it  shall  be  paid 
to  the  vendee  or  his  legal  representative. 


Acts  1906,  c.  463.    An  Act  relative  to  Railroad  Corporations  and  Street 

Railway  Companies. 

Sec.  59.  Conditional  sale  of  rolling  stock.  A  contract  for  the  sale  of  raikoad 
or  street  railway  rolling  stock  may  stipulate  that  the  title  to  the  property  sold 
or  contracted  to  be  sold  shall  not  vest  in  the  purchaser  until  the  purchase  price 
is  fully  paid,  or  that  the  vendor  shall  have  and  retain  a  lien  thereon  for  the  unpaid 
purchase  money  although  possession  thereof  may  be  delivered  immediately  or  at 
any  subsequent  time,  and  a  contract  for  the  leasing  or  hiring  of  such  property  may 
stipulate  for  a  conditional  sale  thereof  at  the  termination  of  such  contract,  and  that 
the  rentals  or  amounts  to  be  received  thereunder,  may  as  paid,  be  applied  and  treated 
as  purchase  money,  and  that  the  title  to  the  property  shall  not  vest  in  the  lessee 
or  bailee  until  the  purchase  price  shall  have  been  paid  in  full  and  until  the  terms 
of  the  contract  shall  have  been  fully  performed,  notwithstanding  delivery  to  and 
possession  by  such  lessee  or  bailee.  No  such  contract  shall  be  valid  as  against  any 
subsequent  attaching  creditor  or  any  subsequent  bona  fide  purchaser  for  value 
and  without  notice  unless  it  is  in  writing  executed  by  the  parties  and  acknowledged 
by  the  vendee,  lessee  or  bailee  before  a  magistrate  authorized  to  take  acknowledg- 
ments of  deeds,  and  in  the  same  manner  as  deeds  are  acknowledged  and  recorded 
in  the  office  of  the  secretary  of  the  commonwealth;  nor  unless  eacli  locomotive, 
engine  or  car  so  sold,  leased,  or  hired,  or  contracted  to  be  sold,  leased,  or  hired  as 
aforesaid,  shall  have  the  name  of  the  vendor,  lessor,  or  bailor  plainly  marked  on 
each  side  thereof,  followed  by  the  word  "owner,"  "lessor,"  or  "bailor,"  as  the  case 
may  be.  The  provisions  of  chapter  one  hundred  and  ninety-eight  of  the  revised 
laws  shall  not  apply  to  such  contract. 

Sec.  60.  Record  of  contract,  and  fees.  A  contract  authorized  by  the  preceding 
section  shall  be  recorded  by  the  secretary  of  the  commonwealth  in  a  book  to  be 
kept  for  that  purpose,  and  upon  payment  in  full  of  the  purchase  money  and  the 
performance  of  the  terms  and  conditions  stipulated  in  such  contract,  a  declaration 
in  writing  thereof  may  be  made  by  the  vendor,  lessor,  or  bailor,  or  his  assignee  on 
the  margin  of  the  record  of  the  contract,  attested,  or  it  may  be  made  by  a  separate 
instrument,  acknowledged  by  the  vendor,  lessor,  or  bailor,  or  his  assignee,  and  re- 
corded as  aforesaid.  A  fee  of  five  dollars  shall  be  paid  to  the  secretary  of  the  com- 
monwealth for  recording  such  contract  or  declaration,  and  a  fee  of  one  doUar  for 
noting  such  declaration  on  the  margin  of  the  record. 
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Minnesota. 
Rev.  Laws,  1905. 


Sec.  2903.  Rolling  stock,  etc.  Lien  for  purchase  money.  In  any  contract  for 
the  purchase  and  sale  of  railroad  equipment  or  rolling  stock,  whether  deliverable 
at  once  or  at  future  stated  times,  by  the  terms  of  which  the  purchase  money  is 
to  be  paid  wholly  or  partly  after  such  deliver}',  it  ma}'  be  agreed  that  the  title 
to  such  property  shall  not  pass  to  the  vendee  until  the  purchase  price  shall  have 
been  fully  paid,  or  that  the  vendor  shall  have  and  retain  a  lien  thereon  for  the 
unpaid  purchase  money,  notwithstanding  delivery  thereof :  Provided,  that  the  term 
of  credit  for  purchase  money,  shall  not  exceed  ten  years  from  the  execution  of 
the  contract. 

Sec.  2904.  Railroad  equipment.  In  any  contract  for  the  leasing  of  railroad 
equipment  or  rolUng  stock,  the  jjarties  may  stipulate  for  a  conditional  sale  thereof 
at  the  termination  of  such  lease,  that  the  rentals,  as  paid  or  when  paid  in  full,  may 
be  treated  and  appUed  as  purcliase  money,  and  that  the  title  to  such  property 
shall  not  vest  in  the  lessee  or  vendee  until  the  purchase  money  shall  have  been 
fully  paid,  subject,  however,  to  the  proviso  in  sec.  2903. 

Sec.  2905.  Requisites  of  validity.  Every  such  contract  shall  be  acknowledged 
by  the  vendee  or  lessee  as  in  the  case  of  a  conveyance  of  land,  and  shall  be  filed 
for  record  with  the  secretary  of  state  and  with  the  register  of  deeds  of  the  county 
in  which,  at  the  time  of  its  execution,  the  principal  office  or  place  of  business  of 
the  vendee  or  lessee  is  situated  in  this  state.  Each  locomotive,  engine,  or  car  so 
sold  or  leased  shall  have  the  name  of  the  vendor  or  lessor  plainlj'  marked  on  each 
side,  or  be  otherwise  so  marked  as  to  indicate  the  ownership  thereof.  And  upon 
comphance  with  this  section,  such  contract  shall  be  vahd  and  effectual,  both  in 
law  and  equity,  against  all  purchasers  and  creditors. 

Sec.  3476.  When  void  unless  filed.  Every  promissory  note  or  contract  of  sale, 
conditioned  that  the  title  to  the  property  for  or  on  account  of  which  the  same  was 
given  shall  remain  in  the  vendor,  shall  be  void  as  to  creditors  of  the  vendee  and 
subsequent  purchasers  and  mortgagees  of  such  property  in  good  faith,  unless  the 
note  or  contract,  or  a  copy  thereof,  or  if  the  contract  be  oral,  a  memorandum,  signed 
by  the  purchaser  and  expressing  its  terms  and  conditions,  be  filed  as  in  the  case 
of  a  chattel  mortgage. 

Sec.  3477.  Notice,  limit  of  time.  Every  such  note,  contract,  copy,  or  memoran- 
dum so  filed  shall  be  notice  to  all  parties  interested  of  the  existence  and  conditions 
thereof,  until  the  expiration  of  six  years  from  date  of  filing  thereof. 

Sec.  3478.  Satisfaction.  When  any  such  contract  has  been  fully  performed 
on  the  part  of  the  vendee,  the  vendor,  his  representatives  or  assigns,  shall  give 
duplicate  satisfactions  thereof,  one  of  which  he  shall  deliver  to  the  person  entitled 
thereto,  and  the  other  he  shall  file,  at  his  own  expense,  with  the  officer  having 
custody  of  the  instrument  so  satisfied.  Thereupon  such  officer  shall  deliver  up  the 
note,  contract,  memorandum,  or  copy  to  which  the  satisfaction  relates.  Such  satis- 
faction need  not  be  witnessed  or  acknowledged. 


New  Hampshire. 
Pub.  St.  1901,  c.  140.M 


Sec.  23.  Lien  invalid  unless  sale  in  writing  and  recorded.  No  Uen  reserved 
on  personal  property  sold  conditionally  and  passing  mto  the  hands  of  the  conditional 
purchaser,  except  a  Uen  upon  household  goods  created  by  a  lease  thereof,  containing 
an  option  in  favor  of  the  lessee  to  purchase  the  same  at  a  time  specified,  shall  be 
vahd  against  attaching  creditors,  or  subsequent  purchasers,  without  notice,  unless 
the  vendor  of  such  property  takes  a  written  memorandum,  signed  by  the  purchaser, 
witnessing  the  Uen,  the  sum  due  thereon,  and  contauiing  an  affidavit  provided  in 
the  foUowing  section,  and  causes  such  memorandum  to  be  recorded  in  the  town 
clerk's  office  of  the  town:  I.  where  the  purchaser  resides,  if  within  tliis  state;  or  II 

^)  Conditional  sales  of  railroad  equipment  are  regulated  by  Laws,   1893,  c.  25. 
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where  the  vendor  resides,  if  within  this  state,  and  the  purchaser  does  not  reside 
in  the  state;  or  III.  where  the  property  is  situated  if  neither  purchaser  nor  vendor 
resides  in  the  state. 

Sec.  24.  Oath  of  vendor  and  vendee.  Each  vendor  and  purchaser  shall  make 
and  subscribe  an  affidavit  in  substance  as  follows:  "We  severally  swear  that  the 
foregoing  memorandum  is  made  for  the  purpose  of  witnessing  the  Uen  and  the  sum 
due  thereon  as  specified  in  said  memorandum,  and  for  no  other  purpose  whatever, 
and  that  said  hen  and  the  sum  due  thereon  were  not  created  for  the  purpose  of  enabhng 
the  purchaser  to  execute  said  memorandum,  but  said  Uen  is  a  just  hen,  and  the 
sum  stated  to  be  due  thereon  is  honestly  due  thereon  and  owing  from  the  purchaser 
to  the  vendor." 

Sec.  25.  When  copartners  and  corporations  are  parties.  When  copartners 
or  corporations  are  parties  to  such  a  memorandum,  the  affidavit  may  be  made 
and  subscribed  as  in  case  of  mortgages  of  personal  property. 

Sec.  26.  Record,  effect  of.  If  the  record  required  by  section  twenty  three  is 
made  within  twenty  days  after  the  property  is  delivered,  the  Uen  reserved  shaU 
be  vaUd  against  aU  attaching  creditors  and  purchasers ;  but  if  it  is  not  made  until 
after  the  expiration  of  twenty  days,  it  shaU  be  vaUd  against  those  attaching  credi- 
tors and  purchasers  only  who  become  such  after  the  record. 


New  Jersey. 
Laws,  1898,  c.  232.    An  Act  respecting  Conveyances. 

Sec.  71.  Conditional  sale  of  goods  and  chattels  void  against  creditors  having  no 
notice.  In  every  contract  for  the  conditional  sale  of  goods  and  chattels  hereafter 
made,  which  shall  be  accompanied  by  p.n  actual  deUvery  and  be  followed  by  an  actual 
and  continued  change  of  possession  of  the  things  contracted  to  be  sold,  aU  conditions 
and  reservations  which  provide  that  the  ownership  of  such  goods  and  chattels  is  to 
remain  in  the  person  so  contracting  to  seU  the  same,  or  other  person  than  the  one 
so  contracting  to  buy  them,  until  said  goods  and  chattels  are  paid  for,  or  until  the 
occurring  of  any  future  event  or  contingency,  shall  be  absolutely  void  as  against  the 
judgment  creditors  not  having  notice  thereof,  and  subsequent  purchasers  and  mort- 
gagees in  good  faith  not  having  notice  thereof,  whose  deeds  or  mortgages  shaU  have 
been  first  duly  recorded,  from  the  person  so  contracting  to  buy  the  same,  and  as 
to  them  the  sale  shall  be  deemed  absolute,  unless  such  contract  for  sale  with  such 
conditions  and  reservations  therein  be  recorded  as  directed  in  the  seventy-second 
section  of  this  act. 

Sec.  72.  Instruments,  where  recorded.  The  instruments  mentioned  in  the 
seventy-first  section  of  this  act  shall  be  recorded  in  the  office  of  the  clerk  of  the  court 
of  common  pleas  of  the  county  wherein  the  party  contracting  to  buy,  if  a  resident  of 
this  state,  shaU  reside  at  the  time  of  the  execution  thereof  and  if  not  a  resident  of 
this  state  tlien  in  the  said  clerk's  office  of  the  county  where  the  property  so  condi- 
tionally bought  shaU  be  at  the  time  of  the  execution  of  such  instrument. 

Sec.  73.  Contract  of  sale  valid  against  creditor  of  person  contracting  to  buy. 
Every  contract  of  sale  hereafter  recorded  pursuant  to  the  provisions  of  the  seventy- 
first  and  seventy-second  sections  of  this  act  shall  be  valid  against  the  creditors  of 
the  person  contracting  to  buy,  and  against  his  subsequent  purchasers  and  mortgagees 
from  the  time  of  the  recording  thereof  until  the  same  be  canceUed  of  record  in  the 
manner  now  provided  by  law  for  canceUng  of  mortgages  of  real  estate. 


New  York. 


Cons.  Laws,  1909,  c.  45.    An  Act  relating  to  Personal  Property 
constituting  c.  41  of  the  Consolidated  Laws. 

Sec.  60.  Definitions.  The  term  "conditional  vendor,"  when  used  in  this  article, 
means  the  person  contracting  to  sell  goods  and  chattels  upon  condition  that  the 
ownership  thereof  is  to  remain  in  such  person,  until  such  goods  and  chattels  are 
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fully  paid  for  or  until  the  occurrence  of  any  future  event  or  contingency;  the  term 
"conditional  vendee,"  when  so  used,  means  the  person  to  whom  such  goods  and 
chattels  are  so  sold. 

Sec.  61.  Conditional  sale  of  railroad  equipment  and  rolling  stock.  Whenever 
any  railroad  equipment  and  rolling  stock  is  sold,  leased,  or  loaned  under  a  contract 
which  provides  that  the  title  to  such  property,  notwithstanding  the  use  and  posses- 
sion thereof  by  the  vendee,  lessee,  or  bailee,  shall  remain  in  the  vendor,  lessor,  or 
bailor,  until  the  terms  of  the  contract  as  to  the  payment  of  installments,  amounts, 
or  rentals  payable,  or  the  performance  of  other  obligations  thereunder,  are  fully 
complied  with,  and  that  title  to  such  property  shall  pass  to  the  vendee,  lessee,  or 
other  bailee  on  full  payment  therefor,  such  contract  shall  be  invalid  as  to  any  sub- 
sequent judgment  creditor  of  or  purchaser  from  such  vendee,  lessee,  or  bailee  for 
a  valuable  consideration,  without  notice,  unless:  I.  Such  contract  is  in  writing, 
duly  acknowledged  and  recorded  in  the  book  in  which  real  estate  mortgages  are 
recorded  in  the  office  of  the  county  clerk  or  register  of  the  county  in  which  is  located 
the  principal  office  or  place  of  business  of  such  vendee,  lessee,  or  bailee;  and  unless 
2.  Each  locomotive  or  car  so  sold,  leased,  or  loaned,  has  the  name  of  the  vendor, 
lessor,  or  bailor,  or  of  tlie  assignee  of  such  vendor,  lessor,  or  bailor,  plainly  marked 
upon  both  sides  thereof,  followed  by  the  word  owner,  lessor,  bailor,  or  assignee, 
as  the  case  may  be. 

Sec.  62.  Conditions  and  reservations  in  contracts  for  the  sale  of  goods  and  chattels. 
Except  as  otherwise  provided  in  this  article,  all  conditions  and  reservations  in  a 
contract  for  the  conditional  sale  of  goods  and  chattels,  accompanied  by  delivery 
of  the  thing  contracted  to  be  sold,  to  the  effect  that  the  ownership  of  such  goods 
and  chattels  is  to  remain  in  the  conditional  vendor  or  in  a  person  other  than  the 
conditional  vendee,  until  they  are  paid  for,  or  until  the  occurrence  of  a  future  event 
or  contingency,  shall  be  void  as  against  subsequent  purchasers,  pledgees,  or  mort- 
gagees, in  good  faith,  and  as  to  them  the  sale  sliall  be  deemed  absolute,  unle-ss  such 
Contract  of  sale,  containing  such  conditions  and  reservations,  or  a  true  copy  thereof, 
be  filed  as  directed  in  this  article,  and  unless  the  other  provisions  of  the  lien  law 
applicable  to  such  contracts  are  duly  complied  with.  Every  such  contract  for  the 
conditional  sale  of  any  goods  and  chattels  attached,  or  to  be  attached,  to  a  build- 
ing, shall  be  void  as  against  subsequent  bona  fide  purcliasers  or  incumbrancers 
of  the  premises  on  which  said  building  stands,  and  as  to  them  the  sale  shall  be  deemed 
absolute,  unles.%  on  or  before  the  date  of  the  delivery  of  such  goods  or  chattels 
at  such  building,  such  contract  shall  have  been  duly  and  properly  filed  and  indexed 
as  directed  in  this  article  and  unless  said  contract  shall  contain  a  brief  description, 
sufficient  for  identification,  of  the  premises  which  said  building  occupies,  or  upon 
which  said  building  stands,  and  if  in  a  city  or  village  its  location  by  street  number, 
if  known,  and  if  in  a  city  or  county  where  the  block  system  of  recording  and  in- 
dexing conveyances  is  in  use,  the  section  and  block  within  which  it  is  located. 

Sec.  63.  Where  contract  to  be  filed.  Such  contracts,  except  contracts  for  the 
conditional  sale  of  goods  and  chattels  supplied  for  a  building  and  attached  or  to 
be  attached  thereto,  shall  be  filed  in  the  city  or  town  where  the  conditional  vendee 
resides,  if  he  resides  witliin  the  state  at  tiie  time  of  the  execution  thereof,  and  if 
not,  in  the  city  or  town  where  such  property  is  at  such  time.  Such  contract  shall 
be  filed  in  the  city  of  New  York,  as  follows,  namely:  in  the  borough  of  Brooklyn 
in  said  city,  such  instrument  shall  be  filed  in  the  office  of  the  register  of  the  county 
of  Kings;  in  the  borough  of  Queens  in  said  city,  in  the  office  of  the  clerk  of  Queens 
county;  in  the  borough  of  Richmond  in  said  city,  in  the  office  of  the  clerk  of  the 
county  of  Richmond,  and  in  the  borough  of  Manhattan  and  tiie  borough  of  the 
Bronx  in  said  city,  in  the  office  of  the  register  of  the  county  of  New  York;  in  every 
other  city  or  town  of  the  state,  in  the  office  of  the  city  or  town  clerk,  unless  there 
is  a  county  clerk's  office  in  such  city  or  town,  in  which  case  it  shall  be  filed  in  such 
office.  But  all  such  contracts  for  the  conditional  sale  of  goods  and  chattels,  attached 
or  to  be  attached  to  a  building,  shall  be  filed  with  the  register  of  the  city  or  county 
or  with  the  county  clerk  of  the  county,  in  case  there  is  no  register  of  such  county, 
in  which  the  premises  whereon  the  said  building  stands  are  located. 

Sec.  64.  Indorsement,  entry,  refiling,  and  discharge  of  conditional  contracts. 
The  provisions  of  article  ten  of  tlie  lien  law  relating  to  chattel  mortgages  apply 
to  the  indorsement,  entry,  refiling,  and  discharge  of  contracts  for  the  conditional 
sale  of  goods  and  chattels,  except  contracts  for  the  conditional  sale  of  goods  and 
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chattels,  attached  or  to  be  attached  to  a  building.    The  officers  with  whom  such 
first  mentioned  contracts  are  filed  shall  enter  the  future  contingency  or  event  re- 
quired to  occur  before  the  ownership  of  said  goods  and  chattels  shall  pass  from 
the  vendor  to  the  vendee,  the  amount  due  upon  such  contract  and  the  time  when 
due.   The  name  of  the  conditional  vendor  shall  be  entered  in  the  column  of  "mort- 
gagees," and  the  name  of  the  conditional  vendee  in  the  column  of  "mortgagors." 
Where  such  contracts  are  for  goods  and  chattels,  attached  or  to  be  attached  to  a  build- 
ing, the  following  provisions  apply  to  the  indorsement,  entry,  refiling  and  discharge 
thereof.    The  above  named  officers,  with  whom  such  contracts  are  directed  to  be 
filed,  shall  enter  the  future  contingency  or  event  required  to  occur  before  the  owner- 
ship of  said  goods  and  chattels  shall  pass  from  the  vendor  to  the  vendee,  the  amount 
due  upon  such  contract,  and  the  time  when  due,  and  shall  file  every  such  contract 
presented  to  them  for  that  purpose,  and  indorse  thereon  its  number  and  time  of 
receipt;  they  shall  enter  in  a  book  provided  for  that  purpose,  in  separate  columns, 
the  names  of  all  the  parties  to  each  contract  so  filed,  arranged  in  alphabetical  order, 
under  the  head  of  "vendees"  and  "vendors,"  the  number  of  such  contract  and  the 
date  of  the  filing  thereof,  and  under  a  column  head  "property,"  they  shall  enter  a 
brief  description  sufficient  for  identification  of  the  land  upon  which  said  building 
stands,  and  if  in  a  city  or  village,  its  location  by  street  and  number,  if  known,  and 
if  in  a  city  or  county  where  the  block  system  of  recording  and  indexing  conveyances 
is  in  use,  the  section  and  block  in  which  the  said  land  is  situated.   The  said  officers 
shall  also  keep  an  index,  so  as  to  afford  correct  and  easy  reference  to  the  books 
containing  the  entries  in  regard  to  such  last  named  contracts.    In  all  cities  and 
counties  where  the  block  system  of  recording  and  indexing  conveyances  is  in  use, 
the  index  shall  be  arranged  according  to  the  block  numbers.    A  contract  for  the 
conditional  sale  of  goods  and  chattels,  attached  or  to  be  attached  to  a  building, 
shall  be  invalid  as  against  creditors  of  the  conditional  vendee  and  against  subsequent 
purchasers  or  mortgagees  in  good  faith  of  such  goods  and  chattels  or  of  the  pre- 
mises upon  which  the  said  building  stands,  after  the  expiration  of  the  first  or  any 
succeeding  term  of  one  year,  reckoning  from  the  time  of  the  first  filing,  unless: 
1.  Within  thirty  daj's  preceding  the  expiration  of  such  term  a  statement  containing 
a  description  of  such  contract,  the  names  of  the  parties,  the  time  when  and  place 
where  filed,  the  interest  of  the  conditional  vendor  or  of  any  person  who  has  succeeded 
to  his  interest  in  the  property,  claimed  by  virtue  thereof;  or  2.  A  copy  of  such  con- 
tract and  its  indorsements,  together  with  a  statement  attached  thereto  or  indorsed 
thereon,  showing  the  interest  of  the  conditional  vendor  or  of  any  person  who  has 
succeeded  to  his  interest  in  the  contract,  is  filed  in  the  office  where  the  contract 
was  origmally  required  to  be  filed;  and  the  officer  with  whom  such  contract  was 
originally  filed  shall  enter,  in  a  separate  column,  in  the  book  above  provided  for, 
in  a  column  headed  "date  of  refiling,"  the  date  of  the  refiling  of  the  said  contract. 
The  officers  performing  services  under  this  article  are  entitled  to  receive  the  same 
fees  as  for  like  services  relating  to  chattel  mortgiges.    Upon  the  title  to  the  goods 
and  chattels  affected  by  any  such  last  mentioned  contract  becoming  absolute  in 
the  conditional  vendee  or  his  successor  in  interest  by  the  payment  of  the  full  con- 
sideration for  which  any  such  contract  was  made,  the  conditional  vendor,  his  assignee 
or  legal  representative,  upon  the  request  of  the  conditional  vendee  or  of  any  person 
interested  in  the  property  covered  by  such  contract,  must  sign  and  acknowledge 
a  certificate  setting  forth  such  payment.    The  officer  with  whom  such  contract 
is  filed  must,  on  receipt  of  such  certificate,  file  the  same  in  his  office  and  write 
the  word   "discharged"  in  the  book  where  the  contract  is  entered,  opposite  the 
entry  thereof,  and  the  contract  is  thereby  discharged. 

Sec.  65.  Sale  of  property  retaken  by  vendor.  Whenever  articles  are  sold  upon 
the  condition  that  the  title  thereto  shall  remain  in  the  vendor,  or  in  some  other 
person  than  the  vendee,  until  the  payment  of  the  purchase  price,  or  until  the  oc- 
currence of  a  future  event  or  contingency,  and  the  same  are  retaken  by  the  vendor, 
or  his  successor  in  interest,  they  shall  be  retained  for  a  period  of  thirty  days  from 
the  time  of  such  retaking,  and  during  such  period  the  vendee  or  his  successor  in 
interest,  may  comply  with  the  terms  of  such  contract,  and  thereupon  receive  such 
property.  After  the  expiration  of  such  period,  if  such  terms  are  not  complied  with, 
the  vendor,  or  his  successor  in  interest,  may  cause  such  articles  to  be  sold  at  public 
auction.  Unless  such  articles  are  so  sold  within  thirty  days  after  the  expiration 
of  such  period,  the  vendee  or  his  successor  in  interest  may  recover  of  the  vendor  the 
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amount  paid  on  such  articles  by  such  vendee  or  his  successor  in  interest  under  the 
contract  for  the  conditional  sale  thereof. 

Sec.  66.  Notice  of  sale.  Not  le.ss  than  fifteen  days  before  such  sale,  a  printed 
or  written  notice  shall  be  served  personally  upon  the  vendee,  or  his  successor  in 
interest,  if  he  is  within  the  county  where  the  sale  is  to  be  held;  and  if  not  within 
such  county,  or  he  can  not  be  found  therein,  such  notice  must  be  mailed  to  him 
at  his  last  known  place  of  residence.  Such  notice  shall  state:  1.  The  terms  of  the 
contract;  2.  The  amount  unpaid  thereon;  3.  The  amount  of  expenses  of  storage; 
4.  The  time  and  place  of  the  sale,  unless  such  amounts  are  sooner  paid. 

Sec.  67.  Disposition  of  proceeds.  Of  the  proceeds  of  such  sale,  the  vendor 
or  his  successor  in  interest  may  retain  the  amount  due  upon  his  contract,  and  the 
expenses  of  storage  and  of  sale;  the  balance  thereof  shall  be  held  by  the  vendor 
or  his  successor  in  interest,  subject  to  the  demand  of  the  vendee  or  his  successor  in 
interest  and  a  notice  that  such  balance  is  so  held  shall  be  served  personally  or  bj' 
mail  upon  the  vendee  or  his  successor  in  interest.  If  such  balance  is  not  called  for 
within  thirty  days  from  the  time  of  sale,  it  shall  be  deposited  with  the  treasurer  or 
chamberlain  of  the  city  or  village,  or  the  supervisor  of  the  town  where  such  sale 
was  held,  and  there  shall  be  filed  therewith  a  copy  of  the  notice  served  upon  the 
vendee  or  his  successor  in  interest  and  a  verified  statement  of  the  amount  unpaid 
upon  the  contract,  expenses  of  storage  and  of  sale  and  the  amount  of  such  balance. 
The  officer  with  whom  su(h  balance  was  deposited  shaU  credit  the  vendee  or  his 
successor  in  interest  with  the  amount  thereof  and  pay  the  same  to  him  on  demand 
after  sufficient  proof  of  identity.  If  such  balance  remains  in  possession  of  such 
officer  for  a  period  of  five  years,  unclaimed  by  the  person  legally  entitled  thereto, 
it  shall  be  transferred  to  the  funds  of  the  town,  village,  or  city,  and  be  applied 
and  used  as  other  moneys  belonging  to  such  town,  village,  or  city. 


Ohio. 
Gen.  Code,  1910. 


Sec.  8568.  Conditional  sales  of  personal  property.  Wlien  personal  property  is 
sold  to  a  person  to  be  paid  for  in  wliole  or  part  in  installments,  or  is  leased,  rented, 
hired,  or  delivered  to  another  on  condition  that  it  will  belong  to  the  person  purchasing, 
leasing,  renting,  iiiring,  or  receiving  it,  when  the  amount  paid  is  a  certain  sum,  or 
the  value  of  the  property,  the  title  to  it  to  remain  in  the  vendor,  lessor,  renter,  liirer, 
or  deliverer  thereof,  until  such  sum  or  the  value  of  the  property  or  any  part  thereof 
has  been  paid,  such  condition,  in  regard  to  the  title  so  remaining  until  payment, 
shall  be  void  as  to  all  subsequent  purchasers  and  mortgagees  in  good  faith,  and  credit- 
ors unless  the  conditions  are  evidenced  by  writing,  signed  by  the  purchaser,  lessee, 
renter,  hirer,  or  receiver  thereof,  and  also  a  statement  thereon,  under  oath,  made  by 
the  person  so  selhng,  leasing,  or  delivering  the  property,  his  agent  or  attorney,  of 
the  amount  of  the  claim,  or  a  true  copy  thereof,  with  an  affidavit  that  it  is  a  copy, 
be  deposited  with  the  county  recorder  of  the  county  where  the  person  signing  the 
instrument  resides  at  the  time  of  its  execution,  if  a  resident  of  the  state,  and  if  not 
such  resident,  then  with  the  county  recorder  of  the  county  in  which  the  property 
is  situated  at  the  time  of  the  execution  of  the  instrument. 

Sec.  8570.  Vendor  may  not  retake  possession  without  repaying  certain  part 
of  price;  exception.  When  such  property  except  machinery,  equipment,  and  supplies 
for  railroads  and  contractors,  for  manufacturing  brick,  cement,  and  tiling,  and  for 
quarrying  and  mining  purposes,  is  so  sold  or  leased,  rented,  hired,  or  delivered,  the 
person  who  sold,  leased,  rented,  hired,  dehvered  or  liis  assigns  or  the  agent  or  servant 
of  either  or  their  agent  or  servant  shall  not  take  possession  of  such  property,  without 
tendering  or  refunding  to  the  purchaser,  lessee,  renter,  or  hirer  thereof,  or  any  party 
receiving  it  from  the  vendor,  the  money  so  paid  after  deducting  therefrom  a  reason- 
able compensation  for  the  use  of  such  property,  which  in  no  case  shall  exceed  fifty 
per  cent,  of  the  amount  so  paid,  anjiihing  in  the  contract  to  the  contrary  notwith- 
standing, and  whether  such  condition  be  expressed  in  the  contract  or  not,  unless 
such  property  has  been  broken,  or  actually  damaged,  when  a  reasonable  compen- 
sation for  such  breakage  or  damage  shall  be  allowed.  But  the  vendor  shall  not  be 
required  to  tender  or  refund  any  part  of  the  amount  so  paid  unless  it  exceeds  twenty- 
five  per  cent,  of  the  contract  price  of  the  property. 
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Oklahoma. 
Comp.  Laws,  1909/) 


Sec.  7911.  Instruments  evidencing  conditional  sale  must  be  recorded.  That 
any  and  all  instruments  in  writing,  or  promissory  notes  now  in  existence  or  hereafter 
executed,  evidencing  the  conditional  sale  of  personal  property,  and  that  retains 
the  title  to  the  same  in  the  vendor  until  the  purchase  price  is  paid  in  full,  shall  be 
void  as  against  innocent  purchasers,  or  tlie  creditors  of  the  vendee,  unless  the  original 
instrument,  or  a  true  copy  thereof,  shall  have  been  deposited  in  the  office  of  the 
register  of  deeds  in  and  for  the  county  wherein  the  property  shall  be  kept,  and 
when  so  deposited  shall  be  subject  to  the  law  applicable  to  the  filing  of  chattel 
mortgages;  and  any  conditional,  verbal  sale  of  personal  property  reserving  to  the 
vendor  any  title  in  the  property  sold  shall  be  void  as  to  creditors  and  innocent 
purchasers  for  value.  

Texas. 
Sayles'  Civ.  Stats.,  1897. 

Sec.  3327.  Reservations  of  title;  mortgages,  and  to  be  recorded.  All  reservations 
of  the  title  to  or  property  in  chattels  as  security  for  the  purchase-money  thereof,  shall 
be  held  to  be  chattel  mortgages,  and  shall,  when  possession  is  delivered  to  the  vendee, 
be  void  a.s  to  creditors  and  bona  fide  purchasers,  unless  such  reservations  be  in  writing 
and  registered  as  required  of  chattel  mortgages;  provided  that  nothing  in  this  law 
shall  be  construed  to  contravene  the  landlord  and  tenant  act. 

Sec.  3328.  All  instruments  intended  to  operate  as  liens  to  be  recorded.  Every 
chattel  mortgage,  deed  of  trust,  or  other  instrument  of  writing,  intended  to  operate 
as  a  mortgage  of  or  lien  upon  personal  property  which  shall  not  be  accompanied  by 
an  immediate  delivery  and  be  followed  by  an  actual  and  continued  change  of  posses- 
sion of  the  property  mortgaged  or  pledged  by  such  instrument,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mortgagor  or  person  making  the  same,  and  as 
against  subsequent  purchasers  and  mortgagees  or  lienholders  in  good  faith,  unless 
such  instrument  or  a  true  copy  thereof  shall  be  forthwith  deposited  with  and  filed  in 
the  office  of  tlie  county  clerk  of  the  county  where  the  property  shall  then  be  situated, 
or  if  the  mortgagor  or  person  making  the  same  be  a  resident  of  this  state,  then  of  the 
county  of  which  lie  shall  at  that  time  be  a  resident;  provided  that  written  contracts  for 
the  conditional  sale,  lease,  or  hire  of  railroad  equipments  and  rolling-stock,  by  which 
the  purchase-money  is  therein  agreed  to  be  paid  at  any  time  or  times  after  the  date 
of  such  contract,  with  a  reservation  of  title  or  lien  in  the  vendor,  lessor,  or  bailor 
until  the  same  has  been  fully  paid  shall  be  recorded  in  the  office  of  the  secretary  of 
state,  in  a  book  of  records  to  be  kept  by  him  for  that  purpose;  and  on  payment  in 
full  of  the  purchase-money  and  the  performance  of  the  terms  and  conditions  stipu- 
lated in  any  such  contract,  a  declaration  in  writing  to  that  effect  may  be  made  by 
the  vendor,  lessor,  or  bailor,  or  his  or  its  assignee,  which  declaration  may  be  made  on 
the  margin  of  the  record  of  the  contract,  duly  attested,  or  it  may  be  made  by  a  sepa- 
rate instrument  to  be  acknowledged  by  the  lessor,  vendor,  or  bailor,  or  his  or  its 
assignee,  and  recorded  as  aforesaid,  and  for  such  services  the  secretary  of  stats  shall 
be  entitled  to  a  fee  of  five  dollars  for  recording  each  of  said  contracts  and  each  of 
said  declarations,  and  a  fee  of  one  dollar  for  entering  such  declaration  on  the  margin 
of  the  record.  

Washington. 
Rem.  &  Bal.    Code,  1910. 

Sec.  3670,  Contracts  to  be  filed,  when.  All  conditional  sales  of  personal  property, 
or  leases  thereof,  containing  a  conditional  riglit  to  purchase,  where  the  property  is 
placed  in  the  possession  of  the  vendee,  shall  be  absolute  as  to  the  purchasers,  en- 

1)  There  are  also  in  force  special  regulations  governing  the  sale  of  railroad  and  street 
railway  equipment. 
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cumbrancers,  and  subsequent  creditors  in  good  faith,  unless  within  ten  days  after 
taking  possession  by  the  vendee,  a  memorandem  of  such  sale,  stating  its  terms  and 
conditions  and  signed  by  the  vendor  and  vendee,  shall  be  filed  in  the  auditor's  office 
of  the  county,  wherein,  at  the  date  of  the  vendee's  taking  possession  of  the  property, 
the  vendee  resides. 

Sec.  3671.  Auditor  to  index.  It  shall  be  the  duty  of  the  county  auditor  wherein 
any  such  memorandum  is  presented  to  him  for  that  purpose,  to  file  all  such  instruments 
upon  payment  of  proper  fees  therefor,  indorse  thereon  the  time  of  reception  the  number 
thereof,  and  he  shall  enter  in  a  suitable  book  to  be  provided  by  him  at  the  expense 
of  his  county,  with  an  alphabetical  index  thereto  and  exclusively  for  that  purpose, 
ruled  into  separate  columns  with  appropriate  heads,  "Tiie  time  of  filing",  "Name  of 
vendor",  "Name  of  vendee",  "Date  of  instrument",  "Amount  of  purchase  price", 
and  "Date  of  release".  An  index  of  said  book  shall  be  kept  in  the  manner  required 
for  indexing  deeds  to  real  estate,  and  the  county  auditor  shall  receive  for  the  services 
required  by  this  chapter  the  sum  of  twenty-five  cents  for  each  instrument,  and  the 
money  so  collected  shall  be  accounted  for  as  other  fees  of  his  office.  Such  instrument 
shall  remain  on  file  for  the  inspection  of  the  public  until  full  payment  has  been  made 
thereon,  and  shall  be  satisfied  or  canceled  in  the  same  manner  and  upon  payment  of 
same  fees  as  chattel  mortgages  are  satisfied  or  canceled. 

Sec.  3672.  Fraudulent  disposition  of  personal  property.  Any  purchaser  or  lessee 
of  personal  property  obtaining  the  possession  of  such  property  under  a  contract  pro- 
viding that  tlio  title  thereto  shall  not  vest  in  the  purchaser  until  the  purchase  price 
thereof  has  been  paid  in  full,  who,  with  intent  to  hinder,  delay  or  defraud  the  vendor 
thereof  or  his  or  her  assigns  or  legal  representatives,  shall  injure  or  destroy  such 
property  or  any  part  thereof  or  shall  conceal  such  property  or  any  part  thereof,  or 
shall  remove  the  same  or  any  part  thereof  from  the  county  where  it  was  situated 
at  the  time  the  possession  thereof  passed  to  said  purchaser  or  lessee  before  it  is  duly 
released,  without  the  consent  in  writing  of  the  vendor,  or  shall  sell  or  dispose  of  the 
same  or  any  interest  therein  where  he  parts  with  the  possession  tliereof,  without  the 
consent  in  writing  of  the  vendor,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  imprisonment  in  the  county  jail  for  a  period 
not  to  exceed  six  months  or  by  a  fine  of  not  more  than  twice  the  value  of  such  pro- 
perty, or  by  both  such  fine  and  imprisonment. 

Sec.  8741.  Contract  of  sale  or  lease.  In  any  contract  of  or  for  the  sale  of  railroad 
equipment  or  rolling  stocks,  it  shall  be  lawfull  to  agree  that  the  title  of  the  property 
sold,  or  contracted  to  be  sold,  although  deliverable  immediately,  or  at  any  time  or 
times  subsequently  shall  not  vest  in  tlie  purchaser  until  the  purchase  price  shall  be 
fully  paid,  or  that  the  seller  siiall  have  and  retain  a  lien  thereon  for  the  unpaid  pur- 
chase money,  and  in  any  contract  of  or  for  the  leasing  of  such  property,  it  shall  be 
lawful  to  stipulate  for  a  conditional  sale  thereof  at  the  termination  of  such  lease,  and  that 
the  rentals  received  may,  as  paid,  be  applied  and  treated  as  purchase  money,  and 
that  the  title  to  the  property  shall  not  vest  in  the  lessee  or  vendee  until  the  purchase 
price  shall  be  paid  in  full,  notwithstanding  delivery  to  and  possession  by  such  lessee 
or  vendee :  Provided  that  no  such  contract  shall  be  valid  as  against  any  subsequent 
judgment  creditor,  or  any  subsequent  bona  fide  purchaser,  for  value  and  without 
notice,  unless:  1.  The  same  shall  be  evidenced  by  an  instrument  duly  acknowledged 
before  some  person  authorized  by  law  to  take  acknowledgments  of  deeds;  2.  Such 
instruments  shall  be  filed  for  record  in  the  office  of  the  county  auditor  of  the  county 
in  which,  at  the  time  of  the  execution  thereof,  is  situated  the  principal  office  of 
the  vendee  or  lessee  within  this  territory;  3.  Each  locomotive  engine  or  car  so  sold, 
or  contracted  to  be  sold,  or  leased,  as  aforesaid,  shall  have  the  name  of  the  vendor 
or  lessor  plainly  marked  on  each  side  thereof,  followed  by  the  word,  "owner"  or 
"lessor",  as  the  case  may  be. 

Sec.  8742.  Recording  of  contract.  The  contracts  herein  authorized  shall  be 
recorded  by  the  said  county  recorder,  in  the  book  of  records  of  mortgages  of  real 
estate  in  said  county,  and  on  payment  in  full  of  purchase  money,  and  the  per- 
formance of  the  terms  and  conditions  stipulated  in  any  such  contract,  a  declaration 
in  writing  to  that  effect  shaU  be  made  by  the  vendor  or  his  assignee,  which  declara- 
tion may  be  made  on  the  margin  of  the  record  of  the  contract,  attested  by  the  said 
recorder,  or  it  may  be  made  by  a  separate  instrument,  to  be  acknowledged  and 
recorded  as  aforesaid,  and  for  such  services  the  county  recorder  shall  be  entitled 
to  the  fees  provided  b^^  law  for  the  recording  of  deeds  and  mortgages  of  real  estate. 
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Wisconsin. 
Sanborn  &  Berry  man's  Stats.,  1898. 

Sec.  2317.  Contracts  for  sale  to  be  in  writing  and  filed.  No  contract  for  the 
sale  of  personal  property,  by  the  terms  of  whicli  the  title  is  to  remain  in  the  vendor 
and  the  possession  thereof  in  the  vendee  until  the  purchase  price  is  paid  or  other 
conditions  of  sale  are  complied  with,  shall  be  valid  as  against  any  other  person 
than  the  parties  thereto  and  tliose  having  notice  tliereof  unless  such  contract  shall 
be  in  writing,  subscribed  by  the  parties,  and  the  same  or  a  copy  thereof  shall  be 
filed  in  the  office  of  the  clerk  of  the  town,  city,  or  village  where  the  vendee  resides, 
or  if  he  sliall  not  be  a  resident  of  the  state  then  in  the  office  of  the  clerk  of  the  town, 
city,  or  village  where  the  property  may  be  at  the  time  of  making  such  contract, 
and  such  clerk  shall  file,  keep,  and  index  the  same  in  like  manner  as  mortgages 
of  personal  property  and  receive  a  like  compensation  therefor;  but  the  effect  of 
such  fUing  shall  not  extend  for  more  than  one  year  after  the  time  fixed  for  payment 
of  the  contract  price  or  for  the  performance  of  the  other  conditions  of  such  sale. 


IV.  statutes  relating  to  Sales  in  Bulk. 


California. 
Civil  Code. 


Sec.  3440.  Certain  transfers  presumed  fraudulent.  Exception.  Public  recor- 
dation required.  Sales  at  public  auction.  Transfers  under  order  of  court.  Every 
transfer  of  personal  property,  other  than  a  thmg  in  action,  or  a  ship  or  cargo  at 
sea  or  m  a  foreign  port,  and  every  lien  thereon,  other  than  a  mortgage,  when  allowed 
by  law,  and  a  contract  of  bottomry  and  respondentia,  is  conclusively  presumed,  if 
made  by  a  person  having  at  the  time  the  possession  or  control  of  the  property,  and 
not  accompanied  by  an  immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  transferred,  to  be  fraudulent,  and  there- 
fore void,  against  those  who  are  his  creditors  while  he  remains  in  possession,  and 
the  successors  in  interest  of  such  creditors,  and  against  any  persons  on  whom  his 
estate  devolves  in  trust  for  the  benefit  of  others  than  himself,  and  against  pur- 
chasers or  encumbrancers  in  good  faith  subsequent  to  the  transfer;  Provided,  how- 
ever, that  the  provisions  of  tliis  section  shaU  not  apply  to  the  transfers  of  wines 
in  the  wineries  or  wine  cellars  of  the  makers  or  owners  thereof,  or  other  persons 
having  possession,  care,  and  control  of  the  same,  and  the  pipes,  casks,  and  tanks 
in  which  the  said  wines  are  contained,  which  transfers  shall  be  made  in  writing, 
and  certified  and  verified  in  the  same  form  as  provided  for  chattel  mortgages  and 
which  shall  be  recorded  in  the  book  of  miscellaneous  records  in  the  office  of  the 
county  recorder  of  the  county  in  which  the  same  are  situated ;  Provided,  also,  that 
the  sale,  transfer,  or  assignment  of  a  stock  in  trade  (or  of  such  a  quantity  of  a  stock 
in  trade  as  to  be  substantially  a  whole)  in  bulk,  or  in  any  manner  otlierwise  than 
in  the  ordinary  method  of  business  of  the  vendor,  transferer,  or  assignor,  will  be 
conclusively  presumed  to  be  fraudulent  and  void  as  against  the  existing  creditors 
of  the  vendor,  transferer,  or  assignor,  unless  at  least  five  days  before  the  consum- 
mation of  such  sale,  transfer,  or  assignment  the  vendor,  transferer,  or  assignor, 
or  the  intended  vendee,  transferee,  or  assignee  shall  record  in  the  office  of  the  county, 
recorder  in  the  county  or  counties  in  which  the  said  stock  in  trade  is  situated,  a 
notice  of  said  intended  sale,  transfer,  or  assignment,  stating  the  name  and  address 
of  the  intended  vendor,  transferer,  or  assignor,  the  name  and  address  of  the  intendetl 
vendee,  transferee,  or  assignee,  and  a  general  statement  of  the  character  of  the 
property  or  merchandise  intended  to  be  sold,  assigned,  or  transferred,  and  the 
date  when,  and  the  place  where,  the  purchase  price,  if  any  there  be,  is  to  be  paid. 
Provided,  nevertheless,  that  if  such  intended  sale  is  to  be  at  public  auction  the  notice 
above  required  to  be  recorded  shall  state  that  fact,  the  time,  terms,  and  place  of 
said  sale,  the  names  and  addresses  of  the  vendor  and  auctioneer,  and  a  general 
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statement  of  the  character  of  the  property  or  merchandise  intended  to  be  sold ;  but 
such  sale  shall  in  no  event  occur  within  fiv«  days  of  the  date  of  recordation  of  said 
notice;  Provided  further,  that  the  provisions  of  this  section  shall  not  apply  or  extend 
to  any  sale,  transfer,  or  assignment  made  under  the  direction  or  order  of  a  court  of 
competent  jurisdiction,  or  by  any  executor,  administrator,  guardian,  receiver, 
or  other  officer  or  person  acting  in  the  regular  and  proper  discharge  of  official  duty, 
or  in  the  discharge  of  any  trust  imposed  upon  him  by  law,  nor  to  any  transfer  or 
assignment  made  for  the  benefit  of  creditors  generally,  nor  to  any  sale,  transfer,  or 
assignment  of  any  property  exempt  from  execution. 


Connecticut. 
Gen,  Stats.,  1902,  c.  286.    Sales  at  Wholesale  by  Retail  Dealer. 


Sec.  4868.  Sale  by  retail  trader  of  entire  stock  at  one  transaction.  Whenever 
one  who  makes  it  his  business  to  buy  commodities  and  sell  the  same  in  small  quantities 
for  immediate  consumption  for  the  purpose  of  making  a  profit,  shall,  at  a  single  trans- 
action and  not  in  the  regular  course  of  business,  sell,  assign,  or  deliver  the  whole,  or 
a  large  part  of  his  stock  in  trade,  such  sale  or  assignment  shall  be  made  in  writing, 
describing  the  property  so  sold,  assigned,  or  delivered ;  and  all  conditions  of  such  sale, 
assignment,  or  delivery,  shall  be  acknowledged  before  competent  authority,  and 
recorded  within  one  day  after  the  time  of  such  sale,  assignment,  or  delivery  in  the 
town  clerk's  office  in  the  town  where  the  vendor  has  his  place  of  business ;  but  Sundays 
and  legal  holidays  shall  be  excluded  in  the  computation  of  such  time. 

Sec.  4869.  Such  transaction  void  when.  All  such  sales,  assignments,  or  deliv- 
eries of  commodities  which  shall  be  made  without  the  formalities  required  by  the 
provisions  of  sec.  4868  shall  be  void  as  against  all  persons  who  were  creditors  of  tlie 
vendor  at  the  time  of  such  transaction. 

Sec.  4870.  Assignment  by  insolvent  debtor  not  affected.  Nothing  contained 
in  sections  4868  and  4869  shall  affect  an  assignment  by  an  insolvent  debtor  for  the 
benefit  of  his  creditors,  pursuant  to  the  provisions  of  chapter  23. 


Georgia. 
Code,  1911. 


Sec.  3226.  Merchandise,  how  sold  in  bulk.  It  shall  be  the  duty  of  every  person 
who  shall  bargain  for  or  purchase  any  stock  of  goods,  wares,  or  merchandise  in  bulk, 
for  cash  or  credit,  before  paying  or  delivering  to  the  vendor  any  part  of  the  purchase 
price  therefor,  to  demand  and  receive  from  the  vendor  thereof,  and  if  the  vendor 
be  a  corporation,  then  from  the  managing  officer  or  agent  thereof,  a  written  state- 
ment under  oath  of  the  names  and  addresses  of  all  the  creditors  of  said  vendor 
together  with  the  amount  of  indebtedness  due  or  owing  by  said  vendor  to  each 
of  such  creditors ;  and  it  shall  be  the  duty  of  such  vendor  to  furnish  such  statement. 
It  shall  further  be  the  duty  of  said  vendor  to  give  to  the  vendee  a  statement  of  hia 
assets  and  liabilities  and  the  cost  price  of  the  merchandise  to  be  sold,  said  cost 
price  to  be  arrived  at  by  an  inventory  taken  at  the  time  by  the  seller  and  purchaser. 

Sec.  3227.  Purchaser,  duty  of.  Thereupon  it  shall  be  the  duty  of  the  purchaser, 
at  least  five  days  before  the  completion  of  said  purchase,  or  the  payment  therefor, 
to  notify  personally  or  by  registered  mail,  each  of  said  creditors,  of  the  said  pro- 
posed sale,  the  price  to  be  paid  therefor,  and  the  terms  and  conditions  thereof,  to- 
gether with  a  copj'  of  the  statement  of  the  assets  and  liabilities  as  furnished  him  by 
the  vendor. 

Sec.  3228.  Fraudulent  sales.  Whenever  any  person  shall  purchase  any  stock  of 
goods,  wares,  or  merchandise  in  bulk,  and  shall  pay  the  price  or  any  part  thereof, 
or  execute  or  deliver  to  the  vendor  thereof,  or  to  his  order,  or  to  any  person  for  his 
use,  any  promissory  note  or  other  evidence  of  indebtedness  for  said  purchase  price, 
or  any  part  thereof,  without  having  first  demanded  and  received  from  said  vendor 
the  statement  under  oath,  mentioned  in  section  3226,  and  without  first  giving 
to  each   of  said  creditors  the  notice  pro\'ided  for  in  the  preceding  section,  such 
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sale  or  transfer  shall,  as  to  any  and  all  creditors  of  the  vendor,  be  conclusively 
presumed  to  be  fraudulent. 

Sec.  3229.  Fraudulent  sales.  Any  sale  or  transfer  of  a  stock  of  goods,  wares,  or 
merchandise  out  of  the  usual  or  ordinary  course  of  the  business  or  trade  of  the 
vendor,  or  whenever  thereby  substantially  the  entire  business  or  trade  theretofore 
conducted  by  the  vendor  shall  be  sold  or  conveyed,  or  attempted  to  be  sold  or 
conveyed,  to  one  or  more  persons,  shall  be  deemed  a  fraudulent  transaction  or 
transfer  in  bulk  in  contemplation  of  this  and  the  three  preceding  sections;  provided, 
that  nothing  contained  in  this  and  the  three  preceding  sections  shall  apply  to 
sales  by  executors,  administrators,  receivers,  or  any  pubUc  officer  under  judicial 
process. 

Louisiana. 
Laws,  1896,  No.  94.  An  Act  to  amend  and  re-enact  Act  166  of  1894,  etc. 


Sec.  2.  Misdemeanor  to  purchase  and  dispose  of  goods  out  of  usual  course  of 
business.  Whosoever  shall  purchase  goods,  wares,  or  merchandise  on  credit,  and  shall 
sell,  hypothecate,  pledge,  or  otherwise  dispose  of  same  out  of  the  usual  course 
of  business,  and  with  intent  to  cheat  or  defraud  the  seller,  or  vendor,  shall  be  guilty 
of  a  misdemeanor . 

Sec.  4.  Penalty  for  purchasing  in  blocis  goods  unpaid  for.  WTiosoever  shall 
wilfuUy  and  knowingly  purchase  in  blocks,  goods,  wares,  or  merchandise,  unpaid  for 
by  the  seller,  without  exacting  from  said  seller  a  written  statement  sworn  to  showing 
that  said  goods,  wares,  or  merchandise  have  been  paid  for  shall  be  guilty  of  a  mis- 
demeanor   . 

Massachusetts. 

Acts,  1903,  c.  415.   An  Act  to  prohibit  Sales  of  Merchandise  in  Bulk 

in  Fraud  of  Creditors.^) 


Sec.  1.  Formalities  required.  The  sale  in  bulk  of  any  part  or  the  whole  of  a 
stock  of  merchandise,  otherwise  than  in  the  ordinary  course  of  trade  and  in  the 
regular  and  usual  prosecution  of  the  seller's  business,  shall  be  fraudulent  and  void 
as  against  the  creditors  of  the  seller,  unless  the  seller  and  purchaser,  at  least  five 
days  before  the  sale,  make  a  full,  detailed  inventory,  showing  the  quantity  and, 
so  far  as  possible  with  exercise  of  reasonable  diligence,  the  cost  price  to  the  seller 
of  each  article  to  be  included  in  the  sale;  and  unless  the  purchaser  demands  and 
receives  from  the  seller  a  written  list  of  names  and  addresses  of  creditors  of  the 
seller,  with  the  amount  of  indebtedness  due  or  owing  to  each  and  certified  by  the 
seller,  under  oath,  to  be,  to  the  best  of  his  knowledge  and  belief,  a  full,  accurate 
and  complete  list  of  his  creditors  and  of  his  indebtedness;  and  unless  the  purchaser 
shall,  at  least  five  days  before  taking  possession  of  such  merchandise,  or  paying 
therefor,  notify  personally,  or  by  registered  mail,  every  creditor  whose  name  and 
address  are  stated  in  said  list,  of  the  proposed  sale  and  of  the  price,  terms,  and  con- 
ditions thereof. 

Sec.  2.  Application  of  act.  Sellers  and  purchasers  under  this  act  shall  include 
corporations,  associations,  co-partnerships,  and  individuals,  but  nothing  contained 
in  this  act  shall  apply  to  sales  by  executors,  administrators,  receivers,  assignees 
under  a  voluntaiy  assignment  for  the  benefit  of  creditors,  trustees  in  bankruptcy, 
or  by  any  public  officer  under  judicial  process. 

Sec.  3.   Commencement.   This  act  shall  take  effect  upon  its  passage. 


1)  The  sale  of  the  assets  of  a  corporation       sent  to  tlie  treasurer  and  the  receiver-generaL 
in  fraud  of  the  commonwealth  is  void,  unless       —  Acts,  1910,  c.   187. 
certain  notifications  of  the  proposed  sale  are 
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Michigan. 

Acts,    1905,  No.  223.    An  Act  to  regulate  the  Sales,  Transfers,   and 
Assignments  of  Stocks  of  Goods,  Merchandise,  and  Fixtures  in  Bulk. 

Sec.  1.  When  sale  ot  merchandise  void  as  to  creditors.  The  sale,  transfer,  or 
assignment,  in  bulk,  of  any  part  or  the  whole  of  a  stock  of  merchandise,  or  merchan- 
dise and  the  fixtures  pertaining  to  the  conducting  of  said  business,  otherwise  than 
in  the  ordinary  course  of  trade  and  in  the  regular  and  usual  prosecution  of  the 
business  of  the  seller,  transferor,  or  assignor,  shall  be  void  as  against  the  creditors 
of  the  seller,  transferor,  assignor,  unless  the  seller,  transferor,  assignor  and  purchaser, 
transferee  and  assignee,  shall,  at  least  five  days  before  the  sale,  make  a  full  detailed 
inventory,  showing  the  quantity,  and  so  far  as  possible  with  exercise  of  reasonable 
diUgence,  the  cost  price  to  the  seller,  transferor,  and  assignor  of  each  article  to  be 
included  in  the  sale.  And,  unless  the  purchaser,  transferee,  and  assignee  demands 
and  receives  from  the  seller,  transferor,  and  assignor  a  written  Ust  of  names  and 
addresses  of  the  creditors  of  the  seller,  transferor,  and  assignor,  with  the  amount  of 
indebtedness  due  or  owing  to  each ,  and  certified  by  the  seller,  transferor,  and  assig- 
nor, under  oath,  to  be  a  full,  accurate,  and  complete  hst  of  his  creditors,  and  of  his 
indebtedness;  and  unless  the  purchaser,  tra-Lsferee,  and  assignee  shall,  at  least  five 
days  before  taking  possession  of  such  mcniiandise  or  merchandise  and  fixtures,  or 
pajdng  therefor,  notify  personally,  or  by  registered  mail,  every  creditor  whose  name 
and  address  are  stated  in  said  hst,  or  of  which  he  has  knowledge,  of  the  proposed 
sale  and  of  the  price,  terms,  and  conditions  thereof. 

Sec.  2.  Act  includes  corporations,  etc.  Sellers,  transferors,  and  assignors,  pur- 
chasers, transferees,  and  assignees,  under  this  act  shall  include  corporations,  asso- 
ciations, copartnerships,  and  individuals.  But  nothing  contained  in  this  act  shall 
apply  to  sales  by  executors,  administrators,  receivers,  trustees  in  bankruptcy,  or  by 
any  public  officer  under  judicial  process. 

Sec.  3.  When  purchaser,  etc.,  to  become  receiver.  Any  purchaser,  transferee, 
or  assignee,  who  shall  not  conform  to  the  provisions  of  this  act,  shall,  upon  appli- 
cation of  any  of  the  creditors  of  the  seller,  transferor,  or  assignor,  become  a  receiver 
and  be  held  accountable  to  such  creditors  for  all  the  goods,  wares,  merchandise, 
and  fixtures  that  have  come  into  liis  possession  by  virtue  of  such  sale,  transfer,  or 
assignment:  Provided,  however,  that  any  purchaser,  transferee,  or  assignee,  who  shall 
conform  to  the  provisions  of  this  act  shall  not  in  any  way  be  held  accountable  to  any 
creditor  of  the  seller,  transferor,  or  assignor,  or  to  the  seller,  transferor,  or  assignor 
for  any  of  the  goods,  wares,  merchandise,  or  fixtures  that  have  come  into  the  possession 
of  said  purchaser,  transferee,  or  assignee  by  virtue  of  such  sale,  transfer,  or  assign- 
ment.   

New  Jersey. 

Laws,  1907,  c.  237.    An  Act  to  prohibit  Sales  of  Merchandise  in 
Bulk  in  Fraud  of  Creditors. 


Sec.  1.  As  to  bulk  sales.  The  sale  in  bulk  of  the  whole  or  a  large  part  of  the 
stock  of  merchandise  and  fixtures,  or  merchandise,  or  fixtures,  otherwise  than  m 
the  ordinary  course  of  trade,  and  in  the  regular  and  usual  prosecution  of  the  seller's 
business,  shall  be  void  as  against  the  creditors  of  the  seller,  unless  the  purchaser 
shall,  in  good  faith  and  for  the  purpose  of  giving  the  notice  herein  required,  make 
inquiry  of  the  seller  and  receive  from  him  a  list  in  writing  of  the  names  and  places 
of  residence  or  business  of  and  indebtedness  to  each  and  all  of  such  creditors,  and 
unless  the  purchaser  shall,  at  least  five  days  before  the  consummation  of  the  sale, 
give  personal  notice  of  said  proposed  sale  to  each  of  the  creditors  of  the  seller  as 
appearing  on  said  list,  or  use  reasonable  dihgence  to  cause  personal  notice  to  be 
given  to  them,  or  shall  deposit  in  the  mail  a  registered  letter  of  notice,  postage 
prepaid,  addressed  to  each  of  the  seller's  said  creditors  at  his  post-office  address, 
according  to  the  written  information  furnished;  provided,  however,  that  no  pro- 
ceedings at  law  or  equity  shall  be  brought  against  the  purchaser  to  invahdate  any 
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such  voidable  sale  after  the  expiration  of  ninety  days  from  the  consummation 
thereof. 

Sec.  2.  False  answers,  etc.  Penalty.  The  seller  shall  make  full  and  truthful 
answer,  in  writing,  to  each  and  all  of  the  inquiries  made  of  him  by  the  purchaser, 
as  required  in  section  one;  and  if  such  seller  shall  knowingly  and  wilfully  make  or 
deliver,  or  cause  to  be  made  or  dehvered,  to  said  purchaser  any  false  answer  to  such 
inquiries,  or  shall  induce  a  sale  by  refusing  to  make  answer  to  such  inquiries  or  bj' 
fraudulently  claiming  or  pretending  ignorance  of  the  matters  called  for  by  such 
mquiries,  then,  in  each  of  said  cases,  said  seller  shall  be  deemed  guilty  of  a  mis- 
demeanor, after  indictment,  upon  conviction  thereof. 

Sec.  3.  To  whom  act  applicable.  Sellers  and  purchasers  under  this  act  shall 
include  corporations,  associatioiis,  copartnerships,  and  individuals;  but  nothing 
contained  in  tliis  act  shall  apply  to  sales  made  under  any  order  of  a  court,  or  to 
any  sales  made  by  executors,  assignees  for  the  benefit  of  creditors,  administrators, 
receivers,  or  any  pubUc  officer  in  his  official  capacity,  or  by  any  officer  of  a  court. 


New  York. 


Cons.  Laws,  1909,  c.  45.   An  Act  relating  to  Personal  Property,  con- 
stituting c.  4  of  the  Consolidated  Laws. 

Sec.  44.  Transfer  of  goods  in  bulk.  1.  The  transfer  of  any  portion  of  a  stock 
of  goods,  wares,  or  merchandise  otherwise  than  in  the  ordinary  course  of  trade, 
in  the  regular  and  usual  prosecution  of  the  transferrer's  business,  or  the  transfer 
of  an  entire  such  stock  in  bulk,  shall  be  presumed  to  be  fraudulent  and  void  as  against 
the  creditors  of  the  transferrer  unless  the  proposed  transferee  shall,  at  least  five 
days  before  the  transfer,  in  good  faith,  make  full  and  explicit  inquiiy  of  the  trans- 
ferrer as  to  the  names  and  addresses  of  each  and  ah  of  the  creditors  of  the  trans- 
ferrer, and  unless  such  transferee  shall  at  least  five  days  before  the  transfer  in  good 
faith  notify  or  cause  to  be  notified  of  the  proposed  transfer  personally  or  by 
registered  mail  each  of  the  creditors  of  the  transferrer  of  whom  such  transferee 
has  knowledge,  or  can  with  the  exercise  of  reasonable  diligence  acquire  knowledge. 
2.  The  transferrer  shall  at  least  five  days  before  such  transfer  fully  and  truthfully 
answer  in  writing  such  transferee's  inquiries  as  to  the  names  and  addresses  of  the 
transferrer's  creditors,  and  if  such  transferrer  shall  knowingly  or  wiLfuUy  refuse 
so  to  answer  or  make  or  deUver  or  cause  to  be  made  or  dehvered  to  such  trans- 
feree any  false  or  incomplete  answer  to  such  inquiries,  said  transferrer  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished 
accordingly.  3.  Transfers  under  this  section  shall  include  sales,  exchanges,  and 
assignments,  but  nothing  contained  in  this  section  shall  apply  to  transfers  by  exe- 
cutors, administrators,  receivers,  assignees  under  a  voluntary  assignment  for  the 
benefit  of  creditors,  trustee  in  bankruptcy,  or  by  any  pubUc  officer  under  judicial 
process.  

Ohio. 
Qen.  Code,  1910. 


Sec.  11102.   Presumption  of  fraud;  notice  of  intention  to  be  filed  with  recorder. 

A  sale  or  transfer  of  a  portion  of  a  stock  of  goods,  wares,  or  merchandise  otherwise 
than  in  the  ordinary  course  of  trade  in  the  regular  and  usual  prosecution  of  the  seller's 
or  transfen-er's  business,  or  the  sale  or  transfer  of  an  entire  stock  in  bulk  shall  be 
presumed  to  be  made  with  the  intent  to  hinder,  delay,  or  defraud  creditors  within 
the  meaning  of  the  next  two  succeeding  sections,  unless  not  less  than  seven  days' 
previous  to  the  transfer  of  the  stock  of  goods  sold  or  intended  to  be  sold  and  the 
payment  of  the  money  therefor  the  seller  or  transferrer  causes  to  be  recorded  in  the 
office  of  the  county  recorder  of  the  county  in  which  he  conducts  his  business,  and  in 
the  office  of  the  coimty  recorder  of  the  county  or  counties  in  which  such  goods  are 
located,  a  notice  of  his  intention  to  make  such  sale  or  transfer. 
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Sec.  11103.  Requisites  of  notice;  exceptions.  Such  notice  must  be  in  writing 
describing  in  general  terms  the  j)roj)erty  to  be  sold  and  all  conditions  of  such  sale 
and  the  parties  thereto.  No  such  presumption  shall  arise  because  of  the  failure  to 
record  notice  as  above  provided  in  the  case  of  a  sale  or  transfer  made  under  the 
direction  or  order  of  a  court  of  competent  jurisdiction,  or  by  an  executor,  admini- 
strator, guardian,  receiver,  assignee  for  the  benefit  of  creditors  oi'  other  officer  or 
person  acting  in  the  regular  and  proper  discharge  of  official  duty  or  in  tlie  discharge 
of  any  trust  imposed  upon  him  by  law,  nor  in  the  case  of  a  sale  or  transfer  of  property 
exempt  from  execution. 

Pennsylvania. 

P.  L.  1905,  No.  44.    An  Act  relative  to  the  Sale  in  Bulk  of  the  whole, 
or  a  large  Part,  of  a  Stock  of  Merchandise  and  Fixtures,  or  Merch- 
andise, or  Fixtures,  not  in  the  ordinary  Course  of  Business,  etc. 


Sec.  1.  Sales  in  bulk  when  fraudulent.  The  sale  in  bulk  of  the  whole,  or  a  large 
part,  of  a  stock  of  merchandise  and  fixtures,  or  merchandise,  or  fixtures,  otherwise 
than  in  the  ordinary  course  of  trade  and  in  the  regular  and  usual  prosecution  of  the 
seller's  business,  shall  be  deemed  fraudulent,  and  voidable  as  against  tlie  creditors 
of  the  seller,  unless  the  purchaser  shall,  in  good  faith,  and  for  the  purpose  of  giving 
the  notice  herein  requued,  make  inquiry  of  the  seller,  and  receive  from  him  a  list 
in  writing  of  the  names  and  places  of  residence  or  business  of  each  and  all  of  liis 
creditors,  and  unless  the  piu-chaser  shall,  at  least  five  days  before  the  consummation 
of  the  sale,  give  personal  notice  of  said  proposed  sale,  to  each  of  the  creditors  of  the 
seller  as  appearing  on  said  hst,  or  use  diligence  to  cause  personal  notice  to  be  given 
to  them,  or  shall  deposit  in  the  mail  a  registered  letter  of  notice,  postage  prepaid, 
addressed  to  each  of  the  seller's  said  creditors  at  his  post  office  address,  according 
to  the  written  information  furnished:  Provided,  however,  that  no  proceedings  at 
law  or  equity  shall  be  brought  agamst  the  purchaser  to  invalidate  any  such  voidable 
sale,  after  the  expiration  of  ninety  days  from  the  consummation  thereof. 

Sec.  2.  False  answers,  etc.  Penalty.  The  seller  shall  make  full  and  truthful 
answer  in  writing,  to  each  and  aU  of  the  inquiries  made  of  him  by  the  purchaser, 
as  required  in  section  one;  and  if  such  seller  shall  knowingly  and  wilfully  make  or 
dehver,  or  cause  to  be  made  or  delivered,  to  said  purchaser  any  false  answer  to 
such  inquiries,  or  shall  induce  a  sale  by  refusing  to  make  answer  to  such  inquiries 
or  by  fraudulenty  claiming  or  pretending  ignorance  of  the  matters  called  for  by 
such  inquiries,  then,  in  each  of  said  cases,  said  seller  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  he  shall  be  sentenced  to  pay  a  fine  not 
exceeding  five  thousand  dollars,  or  to  undergo  an  imprisonment  not  exceeding  six 
months,  or  both,  or  either,  at  the  discretion  of  the  court. 

Sec.  3.  Application  of  act.  Nothing  contained  in  this  act  shall  apply  to  sales 
made  under  any  order  of  a  court,  or  to  any  sales  made  by  executors,  assignees  for 
the  benefit  of  creditors,  administrators,  receivers,  or  any  public  officer  in  his  official 
capacity,  or  by  any  officer  of  a  court. 


V.  Miscellaneous. 


Pennsylvania. 
P.  L.  1887,  No.  21.    Sales  (April  13,  1887). 

Sec.  1.  Implied  warranty  on  sale  by  sample.  In  all  sales  by  sample,  unless 
the  parties  shaU  agree  otherwise,  there  shall  be  an  implied  warranty  on  the  part 
of  the  seller  that  the  goods,  chattels,  and  property  sold  and  to  be  delivered  are  tlie 
same  in  quaUty  as  the  sample  shown. 
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P.  L.  1889,  No.  87.    Sales  (May  4,   1889). 


Sec.  1.  Implied  warranty  as  to  quality,  on  sale  of  food.  In  everj'  sale  of  green, 
salted,  pickled,  or  smoked  meats,  lard,  and  other  articles  of  merchandise,  used 
wholly  or  in  part  for  food,  said  goods  or  merchandise  shall  correspond  in  kind  and 
quaUty  with  the  description  given,  either  orally  or  in  writing  by  the  vendor;  and 
in  every  sale  of  such  goods  or  merchandise,  unless  the  parties  shall  agree  other- 
wise, there  shall  be  an  imphed  contract  or  undertaking  that  the  goods  or  mer- 
chandise are  sound  and  fit  for  household  consumption. 

Sec.  2.  Repealing  clause.  All  acts  and  parts  of  acts  inconsistent  herewith  be, 
and  the  same  are  hereby  repealed. 
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AGENTS 


Factors  and  other  Private  Coiuiuercial  Agents. 

(By  Orrin  Kip  McMurray,  Ph.  B.,  LL.  B.,  of  the  San  Francisco  Bar,  Professor  of 

Law,  University  of  California.) 


Analysis. 
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C.  Authority  of  Factors  to  Pledge  Goods  at  Common  Law,  456 

D.  Remedies  of  Principal  upon  Unauthorized  Pledge  by  Factor,  457 

E.  Common  Law  Modifications  of  the  Rule  in  Regard  to  Pledges  by  Factors,  458 

F.  Factor's  Power  to  Pledge  as  Modified  by  Factor's  Acts,  458 

IV.  DUTIES  AND  LIABILITIES  OF  FACTOR  TO  PRINCIPAL,  459 
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XII.  BROKERS,  467 
Xin.  AUCTIONEERS,  468  

I.  DEFINITIONS.  —  The  most  important  commercial  agents  are  factors  (in- 
cluding del  credere  agents),  brokers,  and  auctioneers. 

A  factor  is  a  commercial  agent  to  whom  goods  have  been  entrusted  for  the 
purposes  of  sale  on  commission^).  In  American  commercial  usage,  it  is  common  to 
use  the  expressions  "factor"  and  "commission  merchant"  or  "commission  agent" 
as  BjTionymous^).  Sometimes,  in  a  loose  sense,  the  word  "consignee"  is  used  to 
indicate  an  agent  to  whom  goods  have  been  entnisted  for  sale,  but  the  word  properly 
means  one  to  \^hom  goods  have  been  sent,  whether  as  agent  or  as  bailee  or  as  owner  3). 
When  the  agent  not  only  is  entitled  to  the  possession  of  the  goods  but  undertakes 
that  the  price  of  the  goods  will  be  paid  to  the  principal  in  all  events,  the  factor  is 
caUed  a  del  credere  agent*). 

A  broker  is  an  agent  whose  duty  is  to  make  contracts  and  bargains  for  other 
persons  for  a  commission^).  The  principal  distinction  between  the  factor  and  the 
broker  is  that  the  former  has  the  possession  of  the  goods  which  he  is  to  sell,  while 
the  latter  does  not  have  possession 6).  From  this  distinction  flow  material  conse- 
quences in  respect  to  the  rights  and  duties  of  these  different  kinds  of  agents.  Ex- 
pressed in  legal  phraseology,  the  broker  is  a  mere  agent,  while  the  factor  is  at  the 
same  time  both  an  agent  and  a  bailee.  The  Unes  between  the  broker  and  the  factor 
are  not  always  clearly  drawn  in  commercial  practice,  but  the  legal  distinction  is 

»)  2  Clark  &  Skyles  on  Agency,  sec.  821 ;  v.  Harris,  (1895)  168  Pa.  St.  619;  Story,  Agency, 

1   Bouvier,   Law  Dictionary   640,   v.   Factor;  sec.  33.  —  *)  1  Clark  &  Skyles,  Agency,  sec. 

Civil  Code,  California,  sec.   2026;   Sinclair  v.  434.  —  S)  Story,  Agency,  sec.  28.  —  «)  2  Clark 

National   Surety  Co.,   (1906)    132  Iowa,   549;  &  Skyles,  Agency,  sec.  822.   In  Sinclair  v.  Na- 

\\'hito  V  Boyd,  (1889)  124  N.  C.  177.  ~  2)  The  tional  Surety  Co.,   (1901)    132  Iowa,   649,  the 

term  factor  is  but  little  used,  save  by  lawyers,  word    "broker"    was    held    synonymous    with 

in  the  United  States.     1   Bouvier,   Law  Die-  "factor." 
tionary,  641,  v.  Factor.  —  ^)  Commonwealth 
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plain.  An  agent  in  carrying  out  a  transaction  may  begia  his  employment  as  a 
broker,  but  subsequently  become  a  factor  by  the  act  of  his  principal  in  authorizing 
him  to  deal  with  the  possession  of  the  goods i). 

An  auctioneer  occupies  a  position  partaking  more  of  the  character  of  the  factor 
than  of  the  broker.  He  is  entitled  to  the  possession  of  goods  for  a  particular  purpose 
only,  —  the  sale  at  pubhc  auction.  He  thus  is  a  factor  with  Umited  powers.  As 
will  be  seen,  his  rights  and  duties  are  analogous  to  those  of  the  factor^). 

Other  private  commercial  agents  (whose  duties,  however,  are  in  the  field  of 
maritime  law)  are  the  ship's  master,  the  supercargo  and  the  ship's  husband.  It  is 
unnecessary  to  define  the  master  of  a  vessel.  The  supercargo  is  a  person  employed 
to  take  charge  of  a  cargo,  which  he  accompanies  and  sells  to  the  principal's  best 
advantage,  and  purchases  a  proper  cargo  for  the  return  trip^).  A  ship's  husband 
is  an  agent  employed  by  the  ship  owner  with  the  authority  to  make  the  necessary 
repairs  and  to  attend  to  the  management  and  equipment  of  the  ship*). 

II.  APPOINTMENT.  —  Any  person  who  has  capacity  to  contract  may  appoint 
an  agent,  and  hence  may  appoint  a  commercial  agent  S).  Any  person  may  be  an 
agent^).  Infancy  and  coverture  are  no  objection  so  far  as  the  power  to  transact 
an  agency  is  concerned.  And  when  slavery  existed,  a  slave  might  act  as  agent^). 
But  whOe  rights  can  be  acquired  by  a  principal  through  such  agents  and  while 
habilities  maj-  be  created  against  him  by  them,  the  lack  of  full  capacity  by  a  factor 
would  undoubtedly  affect  the  agent's  remedies.  Thus,  a  married  woman  except  so 
far  as  empowered  by  statute  cannot  maintain  an  action  in  her  own  name,  and 
enabling  statutes  generally  allow  her  only  to  maintain  actions  in  respect  to  her 
separate  property*).  It  is  plain  therefore  that  a  married  woman  appointed  as  factor 
would  have  no  right  to  maintain  an  action  in  her  own  name  against  third  persons 
in  respect  to  the  goods. 

The  appointment  of  any  commercial  agent  may  be  made  in  any  form  in  which 
an  agency  may  be  created.  Writing  is  in  general  not  necessary  to  evidence  the 
appointment,  though  in  a  few  States  real  estate  brokers  or  agents  are  required  to 
have  a  written  authority^).  Authority  to  act  as  a  factor  or  broker  or  other  agent 
may  as  well  be  imphed  as  express.  And  even  where  there  is  no  antecedent  authority, 
express  or  implied,  a  subsequent  ratification  \\t11  operate  as  equivalent  to  an  ante- 
cedent authorityi"). 

III.  EXTENT  OF  AUTHORITY  OF  FACTORS  OR  COMMISSION  MERCHANTS. 
—  The  factor's  express  powers  are  such  as  the  principal  may  have  conferred  upon 
him,  and  depend  wholly  upon  the  construction  of  the  terms  of  his  employment ^i). 

His  impUed  powers  are  as  follows: 

1.  To  sell  the  goods  a)  in  his  own  name^^),  or  b)  in  the  name  of  his  principalis). 

2.  To  sell  for  cash  or  on  credit i*).  In  this  respect,  as  in  respect  to  every  other 
of  his  implied  powers,  the  usage  of  the  particular  market  or  of  the  particular  trade 
must  be  observed^^).  If  that  usage  forbids  sales  for  an\i;hing  but  cash,  the  factor 
must  observe  the  custom  and  will  be  hable  for  any  loss  occasioned  by  his  granting 
the  credit  1^).  The  power  to  sell  for  credit  impUes  that  the  factor  will  use  reasonable 
care  and  will  give  credit  only  to  such  persons  as  a  reasonably  prudent  person  would 
trust  17). 

3.  To  receive  payment  for  the  goods.  Payment  may  be  received,  subject  to 
the  Umitations  expressed  in  the  last  subdivision,  in  negotiable  paper  payable  to  the 
factor's  own  order^*). 


1)  Story,  Agency,  sec.  32a.  —  2)  2  Clark  L.    (2d  Ed.),  631.    —    »2)    slack    v.    Tucker, 

&Skyles,  Agency,  sec.  887. —  3)  Story,  Agency,  (1874)  23  WaU.  321.  —  ")  2  Clark  &  Skyles. 

sec.  33,  note  4.  —  *)  Story,  Agency,  sec.  35.  —  Agency,  sec.  831;  Childs  v.  Waterloo  Wagon 

*)  Civil  Code,  California,  sec.  2296.  —  «)  Id.  —  Co.,   (1901)   167  X.  Y.   576;  Adams  v.  Eraser, 

")  Chastain  v.   Bowman,  (1833)    1   Hill  (S.  C.)  (1897)  82  Fed.  211.  —  ")  Forrestier  v.  Bord- 

270.  —  8)  See,   for  example.  Code  CivO  Pro-  man,  (1839)  Fed.  Cas.  No.  4945;  Civil  Code, 

cedure,  California,  sec.  370.  —  »)  Civil  Code,  California,  sec.  2368,  subs.  2.  —  'S)  12  Am.  & 

California,  sec.   1624;  New  Jersey,  Gen.  Stat.,  Eng.   Encyc.   L.   (2d  Ed)   632;    Walker  Co.   v. 

p.  1602,  sec.  10.— 10)2  Clark  &  Skyles.  Agency,  Dubuque  "  &    Co..    (1901)    113    Iowa,    428.    — 

sees.  749,  823.    In  order  to  constitute  one  a  i^)  Daylight  BurnerCo.  v. Odlin,  (1871)  51  N.  H. 

factor,  it  is  not  necessary  that  the  goods  be  56;  12  Am.  Rep.  45.  —  l')  Forrestierv.    Bord- 

consigned  to  him  directly.  Beardsley&  Schmidt,  man,  (1839)  Fed.   Cas.  No.  4945.  —  i*)  Hap- 

(1904)    120   Wis.  405;    Briere   v.   Searls  (1905)  good  v.  Batcheller,   (1842)   4  Mete.   573. 
126  Wis.  347.  —  ")   12  Am.   &  Eng.  Encyc. 
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4.  To  warrant  the  quality  of  the  goods  sold  in  cases  where  it  is  the  usage  to 
give  such  warranty^).    He  may  not,  however,  give  unusual  warranties^). 

5.  To  insure  the  goods.  Not  only  may  he  insure  the  goods  for  his  own  benefit 
to  the  extent  of  his  commissions,  advances,  etc''),  but  he  may  insure  the  prmci- 
pal's  interest  also*).  The  pohcy  insuring  the  principal's  interest  may  be  issued  in 
the  name  of  the  factor,  and  the  latter  may  recover  the  entire  loss  from  the  insurers, 
holding  the  surplus  beyond  his  own  interest  as  the  trustee  of  a  resulting  trust  for 
the  benefit  of  the  principal''). 

A.  Implied  Limitations  of  Factor's  Authority.  —  A  factor  has  no  powers  except 
such  as  are  expressly  or  by  imphcation  given  him.  It  is  therefore  impossible  to 
enumerate  exhaustivelj'  the  limitations  upon  the  factor's  authority.  But  it  is  pos- 
sible to  enumerate  a  number  of  special  cases  where  the  factor's  powers  are  impUedly 
limited. 

1.  The  factor  may  not  barter  or  exchange  the  goods  of  his  principal,  imdcr 
the  principles  of  the  common  law  8).  And  the  ordinary  form  of  the  Factor's  Act 
does  not  alter  the  law  in  this  respect '^). 

2.  He  may  not  transfer  the  goods  in  payment  of  his  own  debts^). 

3.  He  may  not  compromise  debts  due  to  his  principal  nor  submit  them  to 
arbitration^). 

4.  He  may  not  extend  the  term  of  credit'"). 

5.  He  may  not  make  or  accept  negotiable  paper  for  his  principal,  nor  may  lie 
bind  his  piincipal  by  indorsing  negotiable  paper  received  by  him  in  payment  of  the 
price  of  the  goods  H). 

6.  He  may  not  rescind  a  sale  previously  made  by  him^2)_ 

7.  He  may  not  delegate  his  authority  i-'). 

B.  Effect  of  Usage  upon  Implied  Powers  and  Limitations.  —  Notwithstanding  the 
existence  of  the  above  named  implied  limitations  and  powers,  the  powers  of  the 
factor  may  be  increased  or  diminished  by  usage  as  well  as  by  express  or  impUed 
agreements  or  instructions.  The  factor  has  imphed  authority  to  act  Ln  accordance 
with  the  usage  established  at  the  place  where  the  contract  is  made,  and  that,  too, 
notwithstanding  his  principal  is  in  fact  ignorant  of  the  existence  of  the  usage  or 
custom!*).  But,  such  usage  or  custom  to  have  the  effect  of  binding  the  principal 
who  does  not  know  of  its  existence  must  be  a  general  custom  or  usage.  Thus,  a 
principal  cannot,  in  the  absence  of  knowledge  of  the  usage,  be  bound  by  the  custom 
or  practice  of  his  factor  or  of  any  other  private  person,  firm,  or  corporation i*). 
Further,  to  warrant  rehance  upon  a  custom  it  must  be  shown  that  the  same  is 
reasonable!'').  ^^  ^g  ^o  custom  can  be  reasonable  which  is  contrary  to  the  poUcy 
of  the  law-,  any  attempt  to  alter  the  powers  or  habLLities  of  a  factor  or  other  agent 
by  proof  of  custom  must  fail  where  the  custom  contravenes  clear  and  unambiguous 
statutory  or  contractual  provisions  or  well  settled  rules  of  public  pohcy  i'^).  Even 
though  a  usage  is  proved  to  exist,  its  apphcation  may  of  couree  be  waived  by  the 
contract  or  the  conduct  of  the  partiesi'*).  From  what  has  been  said  it  is  obvious 
that  where  the  contract  is  in  writing  and  is  unambiguous  in  its  terms,  the  question 
of  usage  becomes  unimportantly). 

C.  Authority  of  Factor  to  Pledge  Goods  at  Common  Law.  —  The  definition  of  a 
factor  assumes  that  he  has  power  to  sell  the  goods  which  are  the  subject  of  his 
mandate,  even  though  he  selk  with  the  intent  of  converting  the  proceeds  20).    The 

»)  Schuchardt  v.  Aliens,   (18G3)   1  Wall.  Skyles,  Agency,  sees.  842—843.  —  i")  12  Am. 

359;  H.  B.  Smith  Co.  V.  Williams,  (1902)  63  N.  &    Eng.   Encycl.   L.    (2d   Ed.)    637;    2   Clark 

E.  318  (Ind.).  —  2)  Upton  v.  Suffolk  County  &  Skylos,  Agency,  sec.  833c.  —  ")  Mechem, 

Mills,  (1853)   11  Cush.  586.  —  3)  Vance,  In-  Agency,   sec.   1004.  —  12)   Macaulay   v.    Pal- 

surance,  p.  1 13,  note;  Putnam  v.  Insurance  Co.,  mer,   (1890)   125  N.  Y.  742.   —  i^)   Warner  v. 

(1843)  5  Mete.  386.  —  *)  Johnson  v.  Campbell,  Martin,   (1850)    11   How.   209.   —  1*)   Baily  v. 

(1876)    120  Mass.   449.    —   5)   Story.   Agency,  Bensley,    (1877)  87  111.    556.   —   16)    Lyon    v. 

sec.    111.     Civil   Code,    California,    sec.    2368,  Culbertson,  (1876)  83  111.  33.  —  ii^)  National 

subs.    1.   —   *)    2   Clark    &    Skyles,    Agency,  Bank  of  Commerce  v.  Exchange  Bank,  (1899) 

860.    836.    —   ')    Victor    Sewing   Machine   Co.  52  S.  W.  265  (Mo.).  —  ")  Barnard  v.  Kellogg, 

V.    Heller,     (1878)    44    Wis.     265.      But    see  (1870)   10  Wall  383.  —  !»)  On  excluding  the 

Davis    V.    Russell,    (1878)    52    Cal.    611.    —  application  of  usage  by  the  terms  of  the  con- 

8)    Meciiem,    Agency,    sec.     996.     Warner    v.  tract,    see   Dashler   v.    Beers,    (1863)    83   Am. 

Martin,  (1850)   11   How.   209;  Benny  v.  Rho-  Dec.   274.  —  19)   Barnard   v.   Kellogg,    (1870) 

des.  (1853)  59  Am.  D.  293;  Hoffman  v.  Cra-  10  Wall  383.  —  2")  See  not«,  section  on  Defi- 

mer  (1898)   123  N.  C.   566.  —  »)  2  Clark   &  nitions. 
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purchaser  in  ordinary  course  of  business  from  a  factor,  to  whom  the  goods  have 
been  entrusted  for  sale,  is  thus  fully  protected,  whatever  disposition  the  factor  may 
make  of  the  proceeds i).  But  the  common  law  does  not  afford  any  security  to  the 
pledgee  from  the  factor  when  the  latter  pledges  the  goods  without  the  principal's 
consent.  The  estabhshed  rule,  though  one  that  has  been  lamented  by  judges  and 
text  writers,  is  universal  (in  the  absence  of  statute)  that  the  factor  has  no  power 
to  pledge  the  goods  of  his  principal  for  a  debt  of  the  factor  or  for  advances  mado 
to  him,  and  the  fact  that  the  pledgee  advances  the  money  in  good  faith  be- 
lieving that  the  goods  belong  to  the  factor  does  not  alter  the  case,  —  whether  the 
pledgee  acted  in  good  or  bad  faith,  he  is  equally  unprotected  by  the  common  law 2). 
It  might  be  supposed  that  this  harsh  rule  would  be  hmited  at  least  to  the  extent 
of  placing  the  pledgee  in  the  position  of  the  factor,  that  is,  by  protecting  him  at 
least  to  the  extent  of  any  advances  made  by  the  factor  on  the  goods  and  of  any 
commissions  earned  by  him  (for  both  of  which  the  factor  has  an  imdoubted  right 
to  detain  the  goods).  But  the  common  law  does  not  even  afford  the  bona  fide 
pledgee  this  protection ").  The  theory  is  that  the  factor  by  making  an  unauthorized 
pledge  forfeits  liis  hen  and  commits  a  tortious  conversion  of  the  goods,  and  that 
the  general  maxim  of  the  common  law  that  no  one  can  pass  a  better  title  than  he 
had  prevents  the  pledgee  from  obtaining  any  interest  whatsoever.  In  other  words, 
the  so-called  factor's  hen  is  not  a  jus  in  rem,  such  as  is  the  interest  of  a  pledgee 
or  mortgagee  of  goods.    It  is  httle  more  than  a  right  of  detention. 

The  common  law  does,  however,  recognize  the  right  of  a  factor  to  pledge  the 
goods  of  his  principal  to  the  extent  of  his  advances  and  commissions*).  If,  however, 
the  pledge  extends  beyond  these,  the  pledgee  takes  no  interest  whatever. 

The  general  rule  would  seem  sufficiently  harsh  if  it  were  confined  to  the  cases 
of  factors  who  are  not  engaged  in  business  on  their  own  account  but  only  profess 
to  transact  business  as  agents  for  disclosed  or  undisclosed  prmcipals.  In  such  cases, 
the  pledgee  often  has  no  means  of  knowing  to  what  extent  he  may  safely  make 
advances  on  the  goods.  But  the  injustice  of  the  rule  is  much  accentuated  by  the 
uniform  decision  of  courts  intei-preting  the  common  law  that  it  makes  no  difference 
that  the  factor  is  engaged  in  business  upon  his  o\vn  account  as  well  as  acting  as  a 
tsclinical  factor.  The  rule  is  the  same  though  he  acts  as  factor  in  only  a  particular 
transaction  and  does  not  hold  himself  out  to  the  world  as  an  agent  generally*). 

Though  the  rule  in  regard  to  a  pledge  by  a  factor  is  called  a  common  law  rule, 
it  must  not  be  supposed  that  equity  affords  any  reUef  in  cases  of  hardship.  Equity 
does  not  in  general  enforce  a  different  system  of  rights  than  the  common  law,  and 
in  this  particular  it  follows  the  common  law.  The  words  common  law  are  used  in 
this  connection  to  point  out  the  distmction  between  statutory  rules  and  those  which 
are  the  result  of  the  unwritten  law '^).  As  the  rule  is  one  of  general  law,  it  cannot  be 
controlled  by  evidence  of  a  special  custom'^). 

What  has  been  said  as  to  the  authority  of  the  factor  to  bind  the  principal's 
goods  by  pledge  must  be  confined  to  their  unauthorized  pledge.  If  the  principal 
has  given  an  authority  to  pledge  his  goods,  either  expressly  or  by  impUcation,  the 
pledge  is  vaUd*).  And  even  in  the  case  where  the  goods  are  pledged  by  the  factor 
in  violation  of  his  duty,  the  original  absence  of  authority  may  be  cured  by  tiic 
subsequent  ratification  of  the  principal  after  he  acquires  full  knowledge  of  the  act^). 

D.  Remedies  of  Principal  Upon  Unauthorized  Pledge  by  Factor.  —  The  principal 
in  case  of  an  unauthorized  pledge  of  goods  by  the  factor  may  hold  the  factor  for 
the  value  of  the  goods  in  an  action  brought  for  their  conversion,  or  he  may,  at  his 

1)  Warner  V.  Martin,  (1850)  11  How.  209;  bera  v.  Hubbard,  (1899)  25  So.  536  (La.).  — 

Halsey  v.  Bird,  (1900)  99  Fed.  525.    But  this  *)  In  California  at  one  time  the  rule  against 

protection  is  accorded  only   to  the  purcliaser  pledging  was  held  to  apply  only  to  technical 

who  buys  in  the  ordinary  course  of  business.  factors.     Horr  v.   Barker,  (1858)    11   Cal.   393. 

Romeo  v.   Martucci,  (1900)   72  Conn.  504.  —  But   tliis   early   decision   was   soon   overruled. 

*)  Mechem,  Agency,  sec.  994;   Story,  Agency,  Wright    v.    Solomon,    (1861)    19    Cal.    64.    — 

sec.  113;   2  Clark  &  Skyles,  Agency,  sec.  837.  «)  Bodriquez  v.  Heffernan,  (1821)  5  Johns  Ch. 

3)  Halsey  v.  Bird,  (1900)  99  Fed.  525;  Wright  429.  —  ')  Newbold  v.  Wright,  (1833)  4  Rawle 

V.  Solomon  (1861)    19  Cal.  64.    There  is  some  (Pa.)  195. —»)  Citizens' State  Bank  v.  Abbott, 

authority,   however,   which  accords  the   pled-  (1890)    80    Iowa    646.    —    *)    Bott  v.   McCoy, 

gee  protection   to   the   extent  of   the   factor's  (1852)  56  Am.   Dec.   223   (Ala.),  holding  that 

«lvances.      First    National    Bank    v.    Boyce,  the  violation  of  the  factor's  duty  is  an  injury 

(1879)  39  Am.  Rep.   198  (Ky.).  —  *)  Warner  to  the  principal  alone,  who  is  the  only  person 

V.  Martin,  (1850)   11  How.   209,   225;  Cham-  entitled  to  complain. 
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election,  charge  the  factor  with  the  loss  suffered  by  him  by  reiison  of  the  unauthorized 
pledge,  either  upon  settling  his  account  with  the  factor  or  by  means  of  an  action 
based  on  quasi-contractual  principles i).  But  instead  of  pursuing  his  remedies  against 
the  factor  he  may  recover  the  goods  themselves  from  tiie  pledgee  without  making 
any  tender  of  the  factor's  charges  and  advances  or  witliout  tendering  to  the  pledgee 
the  amount  of  his  advance-).  The  pledgee  cannot  set  up  his  rights  under  the  factor 
to  the  extent  that  the  latter  has  made  advances,  for  there  is  no  privity  of  contract 
between  the  principal  and  the  pledgee  which  would  authorize  the  recovery  of  a 
judgment  by  the  latter  against  the  former.  As  any  person  who  asserts  a  dominion 
over  goods  inconsistent  with  the  owner's  rights  is  liable  for  their  full  value  upon 
the  theory  that  the  goods  have  been  converted  by  such  person,  the  principal  may, 
instead  of  seeking  the  recovery  of  the  goods  in  specie,  maintain  an  action  against 
the  pledgee  for  their  value^).  In  this  so-called  action  of  trover  or  conversion,  the 
courts  in  assessing  the  damages  maj'  deduct  from  the  plaintiff's  recovery  the  amount 
of  advances  and  charges  made  or  incurred  by  the  factor*).  It  might  be  added  that 
the  remedy  of  self-help  also  avails  the  principal ;  he  may,  if  he  can  do  so  peacefully, 
retake  his  goods  from  the  pledgee*). 

E.  Common  Law  Modifications  of  the  Rule  in  regard  to  Pledge  by  Factors.  —  The 
general  rule  stated  in  the  last  section  is  somewhat  suljject  to  modification  by  the 
operation  of  other  principles  of  the  law.  An  important  principle  that  sometimes 
serves  to  moderate  the  rigor  of  the  general  rule  is  the  so  called  doctrine  of  estoppel 
in  pais,  —  so  called  to  distinguish  it  from  the  technical  estoppels  by  record  and  by 
deed.  The  phrase  has  been  defmed  as  "an  impediment  or  bar,  by  which  a  man  is 
precluded  from  alleging  or  denjong  a  fact,  in  consequence  of  his  own  previous  act, 
allegation,  or  denial  to  the  contrary"*).  Where,  therefore,  the  owner  of  goods  has 
placed  them  in  the  hands  of  a  factor,  giving  the  latter  not  only  the  possession  and 
power  of  sale,  but  clotliiiig  him  with  the  apparent  ownership,  and  a  third  person 
advances  money  to  the  factor  relying  upon  the  faitli  of  such  apparent  ownership, 
the  pledgee  in  good  faith  will  be  protected").  Thus,  though  the  authorities  are  by 
no  means  uniform,  the  fact  that  the  owner  takes  out  the  bill  of  lading  in  the  name 
of  the  factor,  to  whom  it  is  delivered  has  been  considered  sufficient  to  warrant  the 
invocation  of  this  principle*).  It  is  well  settled,  however,  that  the  mere  entrusting 
of  the  possession  of  goods  to  the  factor  is  not  such  conduct  as  to  estop  the  owner 
from  setting  up  his  claim  against  the  bona  fide  pledgee 8).  And  it  is  equally  well 
settled  that  the  principle  operates  only  where  the  pledgee  makes  his  advances 
relying  upon  the  indicia  of  title.  If  he  knows  nothing  about  the  documents  of  title, 
he  is  not  protected,  notwithstanding  he  has  acted  in  good  faith  in  lending  the  money, 
and  notwithstanding  the  factor  actually  has  possession  of  themi**).  It  is,  therefore, 
apparent  that  the  person  claiming  the  estoppel  must  prove  that  his  conduct  has 
been  actually  influenced  by  the  owner's  conduct ;  there  is  no  doctrine  of  constructive 
estoppel. 

A  contrast  between  estoppel  and  ostensible  authority  serves  to  bring  out  the 
true  nature  of  both.  The  person  dealing  with  an  agent  who  has  ostensible  authority 
need  not  show  that  his  conduct  was  in  fact  influenced  by  the  possession  of  the 
ostensible  authority.  It  is  sufficient  if  he  proves  that  in  other  cases  not  brought 
home  to  his  knowledge  the  agent  exercised  the  power.  But,  as  said  before,  where 
an  estoppel  is  claimed,  there  must  be  evidence  that  the  owner's  conduct  actually 
misled  the  person  dealing  with  himH). 

F.  Factor's  Power  to  Pledge  as  Modified  by  Factor's  Acts.  —  Many  of  the  States 
have  adopted  statutes  modifying  the  law  with  respect  to  the  effect  of  the  factor's 

I)  Kelly  V.Smith, (1848)Fed.Cas.No.  7675.  the  law  of  agency,  see  the  following  articles: 

—  2)Ludcien  V.  Buffalo,  etc.,  Co.,  (1886)  22  111.  Agency  by  Estoppel,  by  W.  VV.  Cook,   (1905) 

App.  415.  —  3)  Bott  V.  McCoy,  (1852)  56  Am.  5  Columbia  Law  Rev.  36;  Agency  by  Estoppel, 

Dec.  223  (Ala.).  —  *)  First  National  Bank  v.  by   John   S.   Ewart,   (1905)   5  Columbia  Law 

Boyce,  (1879)39Am.Rep.  198  (Ky.).  — 6)  1  Coo-  Review,  354;  A  Misapplication  of  the  Doctrine 

ley.  Torts,  *  52.  —  ')  Bouvier,  Law  Dictionary,  of  Estoppel,  by  T.  D.  Kenneson,   (1905)  5  Co- 

V.  Estoppel.   —  ')  Pollard  v.  Reardon,   (1895)  lumbia  Law  Review,  261;  Estoppel  by  Assisted 

65  Fed.   851;   Wright    v.    Solomon,    (1861)    19  Representation,    (1905)    5  Columbia   Law   Re- 

Cal.   64.   —  8)   Pollard  v.   Reardon,    supra.  —  view,  456;  Agency  by  Estoppel:   A  Reply,  by 

*)  Wright  v.  Solomon,  supra;  Ewart,  Estoppel,  W.  W.  Cook,  (1906)  5  Columbia  Law  Review, 

297 ;Shaferv.  Lacy,  (1898). —1°)  Gray  v.Agnew,  34;   Basis  of  Liability  of  Principal  for  Acts  of 

(1880)  95  111.   315.  —11)  For   a  discussion  of  Agent,   (1905)    18  Harv.   Law  Rev.,   400. 
the  appUcation  of  the  principles  of  estoppel  in 
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pledge  to  innocent  third  personsi).  The  earliest  of  these  acts,  which  may  serve  as 
a  type  of  this  class  of  legislation,  is  the  New  York  Act,  originally  adopted  in  ISSO^). 
That  act  in  section  3  provides  as  follows:  "Every  factor  or  other  agent  entrusted 
with  the  possession  of  any  bill  of  lading,  custom  house  permit,  or  warehouse  keeper's 
receipt  for  the  delivery  of  any  such  merchandise,  and  every  such  factor  or  agent 
not  having  the  documentary  evidence  of  title  who  shall  be  entrusted  with  the  pos- 
session of  any  merchandise  for  the  purpose  of  sale,  or  as  security  for  any  advances 
to  be  made  or  obtained  thereon,  shall  be  deemed  to  be  the  true  owner  thereof,  so 
far  as  to  give  validity  to  any  contract  made  by  such  agent  with  any  other  person 
for  the  sale  or  disposition  of  the  whole  or  any  part  of  such  merchandise,  for  any 
money  advanced,  or  negotiable  obligation  in  writing  given  by  such  other  person 
upon  the  faith  thereof."  Under  other  sections  of  the  Act  it  is  provided  that  taking 
the  goods  for  an  antecedent  debt  is  not  sufficient  to  bring  the  case  within  the  Act, 
and  that  the  owner  may  take  the  goods  back  in  any  case  where  he  repays  the  ad- 
vances *). 

It  is  apparent  that  the  general  purpose  of  this  Act  is  to  extend  the  operation 
of  the  principles  of  estoppel*).  As  has  already  been  said,  the  bona  fide  pledgee  is 
not  protected  by  the  common  law  merely  because  of  the  fact  that  the  owner  of  the 
goods  has  entrusted  the  possession  of  his  goods  to  the  factor^).  This  Act,  however, 
does  protect  him^).  One  who  makes  advances  upon  goods  which  he  knows  do  not 
belong  to  the  factor  cannot,  however,  claim  the  benefit  of  the  New  York  Act'). 
The  actual  possession  of  the  goods  must  have  been  entmsted  by  the  owTier  to  the 
agent*).  Hence,  where  the  factor  obtains  the  possession  of  the  goods  by  a  fraud  or 
without  the  owTier's  consent,  his  sale  or  pledge  of  them  will  not  bind  the  o^vner9). 
And  a  consignee  who  is  not  a  factor  for  sale  cannot  bind  the  owner  under  these 
actsi").  Thus,  a  mere  bailee  is  plainly  not  one  entrusted  with  the  possession  of 
goods  for  purposes  of  sale").  In  general  it  has  been  held  that  factor's  acts,  being 
in  derogation  of  the  common  law,  should  be  strictly  construed i^). 

IV.  DUTIES  AND  LIABILITIES  OF  FACTOR  TO  PRINCIPAL.  —  A.  Duty  to 
Act  in  Good  Faith.  —  The  foremost  duty  of  the  factor  is  that  of  acting  in  the  utmost 
good  faith  with  respect  to  his  dealings  with  his  principalis).  This  duty  requires  him 
to  give  his  undivided  loyalty  to  his  principal,  and  he  therefore  is  not  permitted  to 
make  a  profit  out  of  the  subject  of  the  agency  i*).  Thus,  he  may  not  act  for  another 
person  whose  interest  might  confhct  with  that  of  his  principalis).  Por  example, 
where  a  factor  for  the  sale  of  goods  acts  also  as  the  agent  of  the  buyer,  the  principal 
is  entitled  to  the  benefitof  any  profit  he  derives  as  agent  for  the  buyer  i^).  On  the 
same  principle,  it  is  uniformly  held  that  the  factor  cannot  himself  buy  the  goods  which 

1)  California,  Civil  Code,  sees.  2369,  which  Gen.  Laws  1904,  art.  11;  Massachusetts,  Rev. 

reads:  "A  factor  has  ostensible  authority  to  deal  Laws.  1902,  c.  68;  New  York,  Cons.  Laws,  1900, 

with  the  property  of  his  principal  as  his  own  c.  45,  sec.  43;  General  Code,  1910,  sees.  8358 — 

in  transactions  with  persons  not  having  notice  8364,    Pennsylvania,   Law    14   th  April,    1834; 

of  the  actual  ownersliip."      This  section  pro-  Rhode    Island,    General   Laws,    1909,    c.    187; 

ceeds    not    upon    the    principle    of   ostensible  Wisconsin,   Sanborn   &  Berryman   Annotated 

authority  but  upon  that  of  ostensible  owner-  Statutes,  sees.  3345,  3346.    These  statutes  are 

ship.     Sec.    2991    of   the   CivU   Code   provides:  reprinted    infra.    —    ^)    Laws,     1830,    c.    179. 

"One  who  has  allowed  another  to  assume  the  —  ^)    Sees.   4   and   5  of  the  Act   of    1830.   — 

apparent  ownership  of  property  for  the  pur-  *)  Cleveland  v.  Shoeman,   (1883)   40  Ohio  St. 

pose  of  making  any  transfer  of  it  cannot  set  176;  New  York  Security  &  Trust  Co.  v.Lipman, 

up  his  own  title,  to' defeat  a  pledge  of  the  pro-  (1898)  157  N.  Y.  551.  —  5)  See  ante.  Common 

perty,  made  by  the  other,   to  a  pledgee  who  Law  Jlodifications  of  the  Rule  in  Regard  to 

received   the   property   in   good   faith,   in    the  Pledge  by  Factors. — 6)  Wisp  v.  Hazard,  (1885) 

ordinary   course   of   bvisiness   and  for  value."  66  Cal.  459.  —  ")  CoveU  v.  Hill,  (1852)  6  N.  Y. 

It  will  be  noted  that  the  code  does  not  define  374.  —  »)  Rowland  v.  Woodruff,  (1875)  60  N. 

"apparent    ownership",    but    the    cases    hold  Y.  73.  — 9)  Soltau  v.  Gerdau,  (1890)  119  N.  Y. 

that  merely  entrusting  one  with   the  posses-  380;   H.  A.   Prentice  Co.   v.   Page,   (1895)    164 

sion  of  property  does  not  create  an  apparent  Mass.  276.  —  i")  Chicago  Taylor  Printing  Press, 

ownership.    Thus,  it  has  been  decided  that  a  Co.  v.  Lowell,  (1882)  60  Cal.  454.  —  ")  Shafer 

mere   bailee   for  safe   keeping  does  not   come  v.  Lacy,  (1898)  121  Cal.  574. —12)  Victor  Sewing 

within  the  provisions  of  sec.   2991.    Shafer  v.  Machine  Co.   v.  Heller,  (1878)  44  Wis.  265.   — 

Lacy  (1898)  121  Cal.  574.    See  also  Civil  Code,  i^j  Story,  Agency,  sec.  210;  2  Clark  &  Skyles, 

California,   sees.  2026—2030,    2368.     See   also  Agency,  sec.  848.  —  i*)  Story,   Agency,  sec. 

Wisp  v.  Hazard,  (1885)  00  Cal.  459;  Georgia,  211.  —  ")  Keighler  v.  Savage  Mfg.  Co.,  (1838) 

Code,  1911,  sees.  3329,  3369,  3502,  3609,  3610;  71  Am.  Dec.  600  (Md.).  —  «)  Id. 
Maine,  Rev.  Statutes  1903,  c.  33;  Maryland, 
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are  the  subject  of  his  agency,  even  though  he  pays  for  them  a  fair  pricc^).  The 
principal  has  several  elections  in  such  case:  a)  To  avoid  the  sale;  b)  To  ratify  the 
same  and  collect  the  purchase  price  from  the  factor;  c)  To  charge  the  factor  with 
the  actual  price  of  the  goods;  or  d)  If  the  factor  has  resold  the  goods  to  a  third 
person  at  an  advanced  price  to  hold  the  factor  for  the  amount  so  received 2).  The 
situation  is  the  same  where  the  factor  instructed  to  purchase  goods  buys  Iiis  own 
goods*).  It  cannot  be  said  in  any  of  those  cases  that  the  factor's  act  is  void,  however. 
The  only  person  who  is  entitled  to  complain  is  the  principal,  and  he  may,  as  well 
by  subsequent  ratification  as  by  antecedent  authorization,  empower  the  factor  to 
occupy  a  dual  capacity'^). 

Out  of  the  same  principle,  namely,  that  of  loyalty  to  his  employer,  arises  the 
rule  that  the  factor  camiot  dispute  the  title  of  his  principal  in  the  goods.  Thus,  if 
the  proceeds  of  the  sale  be  attached  while  in  the  factor's  hands  at  the  suit  of  a 
third  person,  the  factor  is  not  allowed  to  pay  the  nionej'  over  to  such  tliird  person, 
even  under  an  order  of  court.  The  title  to  the  money  is  not  in  the  agent,  and  there- 
fore he  cannot  excuse  himself,  except  by  showing  that  the  money  was  taken  from 
Mm  by  legal  process  in  an  action  brought  against  him-''). 

EUs  duty  to  keep  his  principal  fully  informed  of  all  matters  relating  to  the 
subject  matter  of  the  agency  may  also  be  considered  as  a  branch  of  this  general 
obligation,  although  sometimes  it  more  properly  falls  under  the  head  of  his  obligation 
to  use  care  and  prudence.  An  illustration  of  this  duty  is  afforded  by  the  case  where 
the  purchaser  becomes  insolvent.  In  such  case,  the  factor  must  promptly  inform 
the  principal  that  he  may  take  proper  measures  to  secure  himself.  If  he  omits  to 
notify  his  principal,  he  may  be  held  liable  for  all  the  damages  which  the  principal 
suffers  by  reason  of  the  omission^).  The  duty  to  render  an  account  of  his  sales  to  his 
principal  within  a  reasonable  time  after  they  are  made,  and  to  keep  proper  books  and 
papers  indicating  his  business  ti-ansactions  is  a  particular  case  of  the  duty  to  keep  the 
principal  informed  of  whatever  is  necessary  for  the  latter's  protection  and  guidance ''). 

B.  Duty  to  Exercise  Diligence  and  Prudence.  —  The  factor  is  under  an  obligation 
to  employ  reasonable  diligence  and  care  in  the  custody  and  sale  of  the  goods**). 
The  standard  by  which  the  degree  of  care  is  to  be  measured,  however,  is  not  merely 
that  of  the  ordinary  man.  The  factor,  like  an  attorney  in  this  respect,  holds  himself 
out  to  the  world  as  possessing  such  a  degree  of  skill  and  prudence  as  persons  exer- 
cising the  calling  usually  possess s).  It  is  his  duty,  therefore,  to  use  such  a  degree 
of  diligence  as  is  possessed  by  factors  generally.  If  he  has  exceptional  qualifications 
and  skill,  his  principal  is  also  entitled  to  the  use  of  such  exceptional  qualifications 
and  skill  1").  It  is  sometimes  a  very  difficult  matter  to  determine  whether  an  act  or 
omission  was  a  negligent  act  or  omission,  or  was  a  mere  error  of  judgment.  If  the 
former,  the  factor  is  Uable;  if  the  latter,  he  is  not^i).  The  ultimate  determination 
of  this  delicate  question  is  left  to  the  jury,  under  proper  instructions  from  the  court^^). 

With  respect  to  his  dutj'  as  to  the  sale  of  the  goods,  he  must  of  course  follow 
his  principal's  instructions.  But  suppose  that  his  instinactions  are  to  sell  the  goods 
to  the  best  advantage.  In  such  a  case  he  will  be  protected  if  he  sells  using  reasonable 
care  and  prudence i^).  Sometimes  even  though  he  disobeys  instructions,  he  may  be 
protected,  as  where  by  selhng  a  portion  of  the  goods  at  a  somewhat  lower  price 
than  that  fixed  by  the  principal,  he  effects  a  saving  for  the  latter  in  other  respects  '*). 
In  all  cases,  he  must  sell  without  unreasonable  delay  and  at  the  place  to  which 
the  goods  have  been  consigned  to  him  for  salei^).  He  has  no  implied  power  to  resliip 
the  goods  for  sale  at  another  market^^).  He  must  sell  at  least  at  the  market  price: 
failure  to  sell  at  such  price  would  itself  be  evidence  either  of  bad  faith  or  of  negli- 
gence i'').  Where  he  sells  on  credit  (which,  as  we  have  seen,  he  has  an  imphed  power 
to  do^*),  he  must  use  reasonable  diUgence  to  ascertain  the  purchaser's  solvency i*). 


I)  Tims  V.  MUler,  (1892)  34  Ain.  St.  R.  762  668.  —  »»)  2  Clark  &  SkyleB,  Agency,  sec.  850.  — 

(S.  C).  —  2)  2  Clark  &  Skyles,  Agency,  sec.  848.  ")  Heineman  v.  Heard,  (187.5)  62  N.  Y.  452.  — 

—  »)  Kejghler  v.  Savage  Mfg.  Co.,  (1858)  71  ")  Id.—")  Forrestier  v.  Bordman,  (1839)  Fed. 

Am.  Dec.   600  (Md.)  —  *)  As  to  ratification,  Cas.  No.  4945.  —  i*)  Story,  Agency,  sec.  198. 

see  Wadsworth  v.  Gay,  (1875)  118  Mass.  44.  —  —  16)  12  Am.  &  Eng.   Encycl.  L.  (2d  Ed.)  658. 

')  Barnard  v.   Kobbe,  (1874)  54  N.  Y.  516.  —  —  ")   Pugh  v.   Porter  Bros.   Co.,   (1897)    118 

«)  Forrestier  v.  Bordman,  (1839)  Fed.  Cas.  No.  Cal.  628.  —  ")  Id.  —  •»)  See  supra  section  on 

4945.  — ')  12  Am.  &  Eng.  Encyc.  L.  (2d  Ed.)  Implied   Powers   of   Factor.    —   ")   Foster   v. 

pp.  666— 667.  —  8)  Story,  Agency,  sec.  198.—  Walker,  (1874)  75  111.  464. 
»)  National  Bank  v.  City  Bank,  (1880)  103  U.  S. 
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For  an  omission  of  this  duty,  he  is  rather  strictly  held  accountable  for  any  loss 
which  his  principal  may  suffer i).  Where  he  sells  on  credit,  his  duty  is  not  terminated 
by  the  sale,  but  he  must  use  reasonable  diligence  to  collect  the  purchase  price^). 

No  general  duty  rests  on  the  factor  to  insure  the  goods  which  are  the  subject 
of  the  agency,  but  a  special  duty  is  often  imposed  by  the  custom  of  the  particular 
trade  or  market,  or  by  the  course  of  dealing  \\-ith  the  principal^).  Where  the  duty 
exists,  the  factor  need  only  use  reasonable  dih<,ence  to  procure  insurance;  if  he  is 
unable  to  procure  it  after  such  efforts,  he  is  not  liable.  If,  however,  he  faUs  to 
exercise   any  diligence  in  the  matter,  he  becomes  himself  hable  as  an  insurer*). 

When  the  factor  has  collected  the  amount  of  the  purchase  price  of  the  goods, 
it  is  his  duty  to  keep  the  proceeds  apart  from  his  own  funds^).  If  he  commingles 
such  proceeds  with  his  own  funds,  as,  for  example,  when  he  deposits  the  proceeds 
in  his  own  bank  account,  he  will  be  liable  to  the  principal  upon  the  uisolvency  of 
the  bank,  though  he  used  due  care  in  selecting  the  bank^).  In  other  words,  he  be- 
comes a  debtor  to  the  principal).  If  he  wishes  to  avoid  this  absolute  responsibility, 
he  may  do  so  by  keeping  the  funds  of  his  principal  apart  from  his  own.  It  cannot 
be  .said,  however,  that  he  is  guilty  of  a  misappropriation  of  his  principal's  funds  if 
he  does  commingle  them,  for,  contrary  to  the  case  of  other  agents,  the  law  is  settled 
in  the  case  of  the  factor  by  general  custom  that  he  does  not  commit  a  conversion 
by  such  conduct*). 

Under  the  general  duty  of  using  reasonable  diligence  and  prudence,  the  rules 
in  regard  to  the  factor's  remittance  of  the  proceeds  may  well  be  stated.  It  is  the 
duty  of  the  factor  to  retain  the  proceeds,  and  not  to  remit  them  until  he  receives 
directions  to  that  effect  and  as  to  the  means  of  remittance 8).  In  other  words,  he 
is  not  liable  to  an  action  until  his  principal  has  instructed  him  as  to  the  form  and 
time  of  remittance.  If,  however,  he  fails  to  render  an  account  of  sales  or  otherwise 
to  inform  his  prmcipal  of  the  sale  he  may  be  held  liable  for  ensuing  loss  upon  the 
ground  of  neghgence.  When  he  follows  the  principal's  directions  respecting  the 
transm.ission  of  the  proceeds  of  sale,  his  full  duty  is  performed,  and  he  cannot  be 
held  responsible  for  loss,  if  it  happens  that  the  means  of  transmission  was  imsafei"). 
Where  the  remittance  is  made  by  the  draft  of  a  tliird  person  endorsed  by  the  factor, 
there  is  some  difference  of  opinion  as  to  whether  the  factor  becomes  hable  to  his 
principal  upon  his  endorsement.  The  better  view  seems  to  be  that  if  he  is  not  acting 
under  a  del  credere  commission,  the  factor  does  not  becom.e  hable  to  his  principal 
by  reason  of  the  endorsement,  even  though  the  endorsement  is  unrestricted,  the 
theory  being  that  the  endorsement  is  solely  for  the  purpose  of  passing  title i^).  The 
factor  may  always  escape  liabihty  by  making  his  endorsement  restrictive,  as  by 
writing  before  liis  name  the  words  "without  recom-se."  If  he  does  not  take  this 
precaution,  he  will  be  Uable  at  least  so  far  as  concerns  bona  fide  purchasers  for  value 
of  the  paper  12). 

In  connection  with  the  duty  under  consideration,  an  interesting  series  of 
questions  arises  as  to  the  right  of  the  factor  to  mingle  goods  entrusted  to  him  for 
sale  with  goods  of  other  principals.  Where  the  goods  are  of  the  same  kind,  quaUty, 
and  description,  as  grain  or  \vool,  a  custom  of  factors  to  make  such  confusion  has 
been  sustained  i*).  In  general  and  in  the  case  of  goods  not  fvmgible,  always,  the 
factor  cannot  so  uitermix  the  goods  of  various  principals i-*). 

An  essential  difference  between  tliis  duty  and  that  of  loyalty  is  that  the  viola- 
tion of  this  obligation  entitles  the  principal  only  to  damages  to  the  extent  to  wliich 
he  has  suffered  loss,  while  the  breach  of  the  obhgation  of  loyalty  often  entitles  the 
principal  to  collect  and  retain  profits  that  he  otherwise  would  not  have  acquii-ed. 
In  other  words,  he  need  not  always  show  damage  m  seeking  recovery  for  the  breach 
of  the  obligation  of  loyalty,  while  in  his  action  based  on  the  breach  of  the  present 
obhgation,  he  must  in  every  case  allege  and  estabhsh  the  fact  of  actual  damage. 
C.  Duty  to  Obey  Instructions.  —  Of  a  similar  nature  to  that  of  the  duty  of  loyalty 
is  the  duty  of  the  factor  to  obey  his  principal's  instructions.  It  matters  not  whether 

1)  Id.  —  2)  2  Clark  &  Skyles.  Agency  sec.  855.  —  »<>)  Muller  v.  Bohlens,  (1809)  Fed.  Cas. 

geo.  —  3)  Kingston  v.  Wilson,  (122)  Fed.  Cas.  No.  9914.  — i')  1  Randolph,  Commercial  Paper 

No.  7823.  —  •»)  Id.  —5)12  Am.  &  Eng.  Encycl.  {2d  Ed.)  sees.  383—384.  —  12)  Lewis  v.  Brehme. 

L.    (2d  Ed.)    G63.   —  «)   Farmers,   etc.,   Nat.  (1870)  3  Am.  Rep.,  190  (Md.).  —  i^)  Davis  v. 

Bk.    V.    Sprague,    (1873)    52   N.    Y.   1)05.    —  Kobbe,  (1886)  1  Am.  St.  Rep.  663  (Minn.).  — 

")  VaU  V.  Durat,  (1863)  7  Allen  (Mass.)  408.  i*)  12  Am.  &  Eng.  Encyc.  L.  (2d  Ed.)  p.  656. 
—  8)  Id.  —  9)  2  Clark  &  Skyles,  Agency,  sec. 
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the  instructions  are  given  at  or  before  the  consignment  arrives,  or  whether  they  are 
subsequently  given  or  modified  i).  In  any  event,  the  principal  may  give  or  modify 
instructions  as  he  pleases,  and  it  is  the  factor's  duty  to  follow  the  instructions.  No 
usage  or  custom  will  warrant  the  factor  in  disobejTng  his  instructions-).  And,  in 
general,  the  good  faith  of  the  factor,  or  the  fact  that  he  desires  to  benefit  his  principal, 
does  not  excuse  his  violation  of  his  duty  in  this  respect^). 

The  instructions  to  the  factor  must  be  express,  and  if  they  are  ambiguous,  the 
factor  is  not  to  be  held  liable  because  he  makes  a  reasonable  error  in  interpreting 
them*).  There  is  no  particular  form,  however,  which  the  instructions  must  take. 
It  is  sufficient  if  a  msh  be  communicated  by  the  principal  to  the  factor.  Such  a 
wsh  is  the  equivalent  of  a  command  5).  Where  goods  are  sent  to  a  factor  to  be 
sold  on  terms  mentioned  in  the  communications  accompanying  the  consignment, 
the  factor  will  be  held  bound  by  such  terms,  provided  he  accepts  the  consignment 
without  dissent*). 

It  should  be  noted  that  while  every  violation  of  instructions  gives  at  least  a 
right  of  action  on  the  part  of  the  principal  against  the  factor  for  nominal  damages'), 
the  factor  is  in  general  liable  only  for  such  damages  as  are  the  proximate  results  of 
his  disobedience*').  Thus,  where  a  factor  neglected  to  sell  in  accordance  with  instruc- 
tions, he  was  held  not  to  be  Uable  for  the  accidental  destruction  of  the  goods  by 
fire^).  He  would,  however,  in  such  a  case  be  liable  for  the  depreciation  in  market 
value  of  the  goods  after  the  date  he  should  have  sold  them,  as  well  as  for  their 
actual  deterioration  in  quahty  by  reason  of  the  lapse  of  time  without  any  super- 
vening accidental  cause^"). 

The  rule  imposing  the  duty  upon  the  factor  to  obey  instructions  is  not  without 
reasonable  exceptions.    Tlie  chief  exceptions  are  as  follows: 

1.  The  factor  is  not  Uable  for  failing  to  follow  instructions  where  it  was  im- 
possible for  him  to  do  so"). 

2.  The  factor  may  in  cases  of  unforeseen  emergency  deviate  from  instructions, 
where  he  is  unable  to  communicate  with  his  principalis); 

3.  Where  the  factor  has  made  advances  on  account  of  the  consignment,  and 
the  principal  after  demand  refuses  or  neglects  to  repay  the  amount  of  such  advances 
within  a  reasonable  time  after  such  demand,  the  factor  may  sell  sufficient  of  the 
goods  to  reimburse  himself,  even  though  at  a  lower  price  than  that  fixed  by  the 
instructions  of  the  principalis).  Ji  jg  nianifest  that  this  exception  in  favor  of  the 
factor  is  essential  to  prevent  great  injustice  to  him,  who  might  otherwise  by  the 
obstinacy  or  foUy  of  the  principal  be  forced  to  lose  the  amount  of  advances  made 
by  him  in  good  faith.  Some  American  cases  treat  the  factor's  power  to  sell  as  a 
power  coupled  with  an  interest  and  therefore  irrevocable i*).  The  principal  cannot, 
therefore,  after  the  advances  have  been  made  so  alter  his  instructions  as  to  interfere 
with  the  factor's  power  of  sale.  But  other  cases  hold  that  the  power  is  irrevocable 
only  where  the  advances  constitute  the  consideration  for  an  agreement  that  the 
power  shall  not  be  revocable i^).  Of  course,  where  the  factor  has  expressly  promised 
to  sell  the  goods  at  a  certain  price  or  to  hold  them  for  a  certain  time,  he  will  not 
be  permitted  to  exercise  the  right  to  sell  for  reimbursement  of  his  advances,  in  the 
face  of  such  express  agreement  i*).  And  in  any  case  the  general  nile  in  regard  to  the 
right  of  sale  for  reimbursement  is  subject  to  be  controlled  by  the  special  agree- 
ment between  the  principal  and  the  factor i'). 

It  is  perhaps  not  necessary  to  repeat  what  has  already  been  said  with  regard 
to  the  factor's  duty  of  dihgence,  that  the  factor's  breach  of  duty  in  failing  to  obey 
instructions  may  be  ratified  by  the  principal,  who,  with  full  knowledge  of  the  vio- 


ijPulsiferv.  Shepard,  (1864)36IU.  513.—  (2d  Ed.)  p.  654.  —  ")  Evans  v.  Root,  (18.J2) 

*)  Barksdale  v.  Brown,  (1819)  9  Am.  Dec.  720  57  Am.  Dec.  512  (N.  Y.).  — 12)  Story,  Agency, 

(S.  C. ),  where  the  factor  who  was  instructed  to  sec.   193.    Story  cites  as  instances  of  departure 

sell  for  cash  let  the  purchaser  take  the  goods  from  instructions  by  reason  of  the  necessity 

on  a  week's  credit.   —  ')   Hatclier  v.   Comer  of  the  situation,   the  case  of  perishable  goods 

(1884)   73   Ga.   418.   —   *)   2   Clark    &   Skyles,  and  the  case  of  injured  goods  sold  to  prevent 

Agency,  sec.  851  b.  —  *)  Brown  v.   McGraw,  further  loss.  —  '3)  Brown  v.   McGraw,   (1840) 

(1840)  14  Pet.  479,  494.  — «)  Mechera,  Agency,  14  Pet.  479,  494.  — »*)  Davis  v.  Kobe,  (1886) 

sec.    1008.   —   ')  Mechem,   Agency,  sec.    1009,  1   Am.   St.   R.    663  (Minn.).  —  i^j   Marziou  v. 

p.  830. —8)  Dalbyv.  Stearns.  (1882)  132  Mass.  Pioche,    (1858)    8    Cal.   522.   —   ")    Eiohel    v. 

230.  —  »)  Lehman  v.   Pritchett,  (1888)  4  So.  Sawyer,    (1890)    44    Fed.   850.   —  '')    12    Am. 

001   (Ala.).  —  10)   12  Am.   &  Eng.  Encyc.  L.  &  Eng.  Encyc.  L.  (2d  Ed.)  p.  652. 
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lation  of  his  duty  by  the  factor  receives  the  proceeds  of  an  unauthorized  sale  or 
otherwise  indicates  his  acquiescence  in  the  factor's  conduct i). 

D.  Duties  of  del  credere  factors.  —  The  del  credere  factor  is  one  who  for  an 
additional  compensation  guarantees  to  his  principal  the  purchase  price  of  goods 
sold  by  him^).  The  fact  that  this  guaranty  exists  does  not  in  any  way  affect  the 
relations  between  the  agent  and  the  principal  so  far  as  concerns  the  sale  of  the 
goods  or  the  execution  of  the  agency^).  American  courts  generally  hold  that  the 
del  credere  factor  becomes  primarily  hable  as  soon  as  the  term  of  credit  expires  (if 
sold  on  credit*)).  There  is  some  authority',  however,  especially  in  the  earher  American 
cases,  to  the  effect  that  the  del  credere  factor  is  only  a  guarantor,  that  is,  that  he 
is  only  hable  where  the  purchaser  makes  default  in  paying  for  the  goods  after  a 
demand  for  the  purchase  price  ^).  The  prevailing  American  view  which  makes  him 
hable  at  once,  though  the  purchaser  is  not  in  default,  leads  to  the  conclusion  that 
the  promise  of  the  factor  in  order  to  bind  him  need  not  be  in  writing,  under  the 
provision  of  the  Statute  of  Frauds  which  requires  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  to  be  in  wTitLng^).  The  promise  is  an  original 
one  and  therefore  need  not  be  in  wTiting  to  bind  the  factor. 

Although  the  del  credere  agent  is  primarily  responsible,  yet  this  situation  does 
not  alter  the  fact  that  he  is  merely  an  agent.  Accordingly,  the  proceeds  of  the  goods 
when  collected   bv  the  del  credere  agent  remain  the  property  of  the  principal"). 

V.  RIGHTS  OF  FACTOR  AGAINST  PRINCIPAL.  —  The  duties  of  the  prmcipal 
to  the  factor  may  be  stated  as  follows : 

1.  To  compensate  the  factor  for  his  services*). 

2.  To  reimburse  him  for  his  expenditures  in  coimection  with  the  agency,  for 
his  advances  made  to  the  principal  and  for  damages  suffered  by  him  in  carrying 
out  the  agencj-8). 

As  to  the  factor's  right  to  compensation  and  the  principal's  duty  to  make  such 
compensation,  it  is  sufficient  to  say  that  the  law  will,  in  the  absence  of  special 
agreement,  imply  that  the  factor  is  to  receive  a  reasonable  commission  upon  the 
goods  sold  by  himi<*).  A  ratification  of  an  unauthorized  sale  by  a  factor  entitles 
him  to  such  commissions  as  he  would  have  had  the  right  to  claim  under  an  ante- 
cedent authorityii).  The  del  credere  factor  is  entitled  to  an  additional  commission 
on  credit  sales,  but  he  cannot  claim  a  del  credere  commission  where  the  sale  is  for 
cash,  as  in  such  a  case  he  bears  no  additional  risk^^). 

The  factor  may  lose  his  right  to  claim  commissions  by  reason  of  his  fraud, 
misconduct,  or  gross  neghgence  in  connection  with  the  transaction  of  the  subject 
matter  of  the  agencj'.  It  seems,  however,  that  he  does  not  forfeit  all  rights  to  a 
commission  unless  he  has  been  guilty  of  bad  faith  or  of  such  a  degree  of  neghgence 
as  may  be  considered  the  equivalent  of  bad  faith i^). 

The  principal  must  reimburse  the  factor  for  all  expenditures  made  by  him  in 
connection  \\-ith  the  consignment,  as,  for  example,  the  expense  of  preparing  for  the 
market  goods  which  have  been  injured  in  transit^*).  He  must  also  repay  all  advances 
reasonably  made  by  the  factor  in  good  faith  on  account  of  the  goods i^).  In  most 
jurisdictions,  the  factor  maj'  recover  against  the  principal  after  a  reasonable  time 
has  elapsed  without  first  proceeding  to  sell  the  goods i^).  Some  jurisdictions,  however, 
hold  that  a  resort  must  be  had  first  against  the  goods,  and  that  the  principal  is 
personaDy  hable  only  for  the  balance  remaining  due  after  their  sale^'^).  There  would 
seem  on  principle  to  be  no  reason  for  creating  a  species  of  pledge  or  security 
differing  from  all  other  kinds.  The  right  of  reimbursement  may  also  be  lost  by  the 
factor's  bad  faith^S). 

1)  See  ante,  section  on  Duty  to  use  Diligence  (1885)    140  Mass.  117.  —  H)  Lubert  v.  Chau- 

and  Prudence.  —  ^)  Bouvier,  Law  Dictionary.  viteau,  (1853)  3  Cal.  458.  —  '^j  9  Am.   &  Eng. 

—  »)  9  Am.   &  Eng.  Encyc.  L.  (2d  Ed.)  183.  Eneyc.  L.  (2d  Ed.)  184.  —  ")  Story,  Agency, 

—  *)  2  Clark  &  Skyles,  Agency,  sec.  862.  —  sees.  331— 334a.  —  i*)  Mason  v.  Bradley,  (1889) 
»)  Mechem,  Agency,  sec.  1014.  —  ')  Bullowa  74  Wis.  189.  —  i*)  Joseph  P.  Murphy  Go's. 
V.  Orgo,  (1898)  41  Atl.  494;  In  re  Taft  (1904)  Estate,  (1906)  214  Pa.  St.  258;  5  L.  R.  A. 
133  Fed.  oil;  Albin  Phosphate  Co.  v.  Wyllie,  (N.  S.)  1147.  —  i^)  Dolan  v.  Thompson,  (1879) 
(1896)  77  Fed.  541;  Tustin  Fruit  Association  126  Mass.  185)  —  i")  This  is  the  rule  in  New 
V.  Earl  Fruit  Co.,  (1898)  53  Pac.  693  (Cal.):  York.  Gihon  v.  Stanton,  (1854)  9  N.  Y.  476. 
Cushman  v.  Snow,  (1904)  71  N.  E.  529.  —  See  also  12  Am.  and  Eng.  Encyc.  L.  (2d  Ed.) 
')  9  Am.  &  Eng.  Encyc.  L.  (2d  Ed.)  p.  183.  —  674.  —  ")  Dodge  v.  TUeston,  (1832)  12  Pick. 
*)  Story,  Agency,  sec.  326.  —  «)  Story,  Agency,  328. 

sees.  335,   339.   —  i")   Turnbull  v.'Pomeroy, 
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The  jirincipal  is  bound  to  iiideiiinify  the  factor  for  all  losses  sustained  by  him 
through  the  assumption  of  the  agency  i).  Thus,  if  a  third  person  recovers  damages 
against  tlie  factor  for  selling  the  goods  «liich  in  fact  belonged  to  such  third  person, 
the  agent  may  recover  the  amount  that  he  is  forced  to  pay  imder  such  judgment 
from  the  principal^).  So,  where  the  principal  refuses  to  perform  a  proper  contract 
and  the  factor  is  forced  to  settle  with  the  purchaser  by  paying  him  the  damages 
sustained,  the  prmcipal  is  bound  to  make  indemnity"). 

VI.  THE  FACTOR  S  RIGHTS  AGAINST  THE  GOODS.  —  The  Factor's  Lien.  — 
The  factor  has  a  lien  upon  the  goods  in  his  possession,  which  have  been  consigned 
to  him  by  the  principal,  not  only  for  his  commissions,  advances,  and  disbursements 
in  connection  with  the  particular  consignment,  but  also  for  the  general  balance  of 
account  due  to  him  from  his  principal*).  His  lien  also  extends  to  the  proceeds  of 
the  sale,  in  whatever  form  they  maj-  be,  whether  money  or  securities  taken  for  the 
])urchase  price^).  In  other  words,  he  is  entitled  to  retain  from  the  moneys  collected 
by  him  so  much  as  is  necessary  to  satisfy  his  rightful  demands,  and  he  may  decline 
to  turn  over  the  goods  or  the  paper  representing  their  purchase  money  until  he  is 
pvid  and  reimbursed  by  his  principal.  The  hen  also  extends  to  habilities  incurred 
by  the  acceptance  of  bills  or  the  endorsement  of  bills  or  notes  for  the  accommo- 
dation of  his  principal  in  connection  with  the  transaction  of  the  business  of  the 
principal^).  He  has  no  hen,  however,  on  account  of  debts  owing  to  him  from  the 
principal,  not  arising  out  of  the  relation  of  principal  and  factor''). 

It  should  be  observed  that  the  factor's  lien  is  wider  than  that  of  bailees  generally 
at  the  common  law.  Thus,  a  carrier  is  entitled  to  a  lien  for  the  charges  in  connection 
with  the  particular  sliipment®);  there  are,  however,  certain  agents  in  a  somewhat 
similar  position  at  common  law,  notably,  bankers  and  attorneys'*).  These  agents, 
as  well  as  factors,  are  entitled  to  retain  the  proceeds  of  the  agency  to  satisfy  a 
general  balance  of  account '"). 

The  factor's  lien  may  be  overcome  by  proof  of  a  special  agreement  to  the  effect 
that  the  factor  was  not  to  have  the  right  to  detain  for  his  commissions  and  advances. 
But  the  burden  of  showing  the  existence  of  such  agreement  is  on  the  principalis). 

The  factor's  lien  is  dependent  on  possession.  The  factor  must  have  either  an 
actual  or  a  constructive  possession  to  maintain  it,  and  the  lien  is  lost  so  far  as  the 
goods  are  concerned  by  the  factor's  parting  with  such  possessions^).  The  po.ssession 
of  the  factor  must  have  been  obtained  legally  and  without  fraud i^).  A  constructive 
possession  by  reason  of  the  possession  of  negotiable  documents  of  title  drawn  in  the 
factor's  name  would  seem  to  be  equivalent  to  actual  possession  for  all  purposes i**). 
But  a  non-negotiable  document  upon  which  the  bailee  has  not  yet  attorned  does 
not  give  the  absolute  means  of  obtaining  possession,  and  would  therefore  seem  to 
be  insufficient  to  protect  the  factor  as  against  creditors,  unless,  indeed,  there  be 
an  express  agreement  with  the  principal  which  would  have  the  effect  of  creating 
an  equitable  henS^).  The  factor  possessing  a  non-negotiable  document  of  title  may, 
however,  by  procuring  the  bailee  to  attorn  to  him  become  the  sole  person  entitled 
to  possession  of  the  goods  s").  Such  a  transaction  would  in  effect  be  the  dehvery  of 
the  goods  by  the  factor  to  such  bailee  to  hold  for  his  order. 

As  said  before,  the  factor's  Uen  on  the  goods  may  be  enforced  by  his  sale  of 
sufficient  goods  to  satisfy  his  claim s'^).  He  must  not,  however,  sell  more  goods 
than  sufficient  for  that  purpose,  and  if  he  does  so,  he  renders  himself  Uable  as  a 

»)  Fidelity  Ins.  Co.  v.  Roanoke  Iron  Co.,  ')  12  Am.  &  Eng.  Encyc.  L.  (2d  Ed.)  680.  — 
(1898)  91  Fed.  19;  Willingham  v.  Rushing,  8)  Story,  Agency,  sec."  353.  —  »)  Id.  —  i") 
(1898)  31  S.  E.  130  (Ga.).  —  2)  Story,  Agency,  That  the  factor's  lien  is  a  general  one,  that 
sec.  339.  —  3)  Searing  v.  Butler,  (1873)  69  is,  that  it  extends  to  the  general  balance,  see 
111.  575.  —  *)  Story,  Agency,  sec.  376.  See  Johnson  v.  Clark,  (1898)  50  N.  E.  702  (Ind.); 
CivU  Code,  California,  sec.  3053.  —  *)  VaU  Lafferty  v.  Hall,  (1898)  44  S.  \V.  426.  —  ") 
V.  Diirant,  (1863)  7  Allen,  408;  Brander  2  Clark  &  Skyles,  Agency,  sec.  868.  —  »2)  El- 
V.  PhiUpps,  (1842)  16  Pet.  121,  129.  It  has  weU  v.  Coon,  (1900)  46  Atl.  580  (N.  J.);  Rosen- 
been  held  that  the  lien  extends  to  the  pro-  baum  v.  Hayes,  (1001)  86  Nev.  973.  —  '^)  Ro- 
cc-'^ds  of  an  insurance  policy  upon  the  goods.  Chester  Bank  v.  Jones,  (1851)  55  Am.  Dec.  290 
Jihnson  v.  Campbell,  (1876)  120  Mass.  449.  (N.  Y.).  —  l«)  VVilliston,  Sales,  sec.  408.  — 
See  also,  as  to  the  extent  of  the  factor's  lien,  ^^)  Williston,  Sales,  sec.  413.  —  '*)  VVilliston, 
Plattner  Improvement  Co.  v.  International  Sales,  sec.  285.  —  >')  See  section  on  Duty  to 
Harvester  Co.,  (1904)  133  Fed.  376;  Wright  Obey  Instructions.  See  also  Civil  Code,  Ca- 
V.  Ellwood,  etc.,  Tube  Co.,  (1904)  128  Fed.  liforniu,  soc.  2027. 
4C2.  —  6)  VaU  v.  Durant,  (1863)  7  Allen,  408.  — 
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tortious  converter  of  all  the  goods  ^).  The  sale  should  be  conducted  in  the  manner 
that  a  pledgee's  sale  is  had,  —  that  is,  the  factor  should  give  his  principal  reasonable 
notice  of  his  intention  to  sell  and  of  the  time  and  place  of  sale,  and  the  sale  must 
be  made  at  pubhc  auction^).  If  this  method  of  sale  is  impossible,  for  example,  by 
reason  of  the  inabUity  to  give  actual  notice  to  the  principal,  the  factor  may  proceed 
in  equity  to  foreclose  the  hen 3).  It  has  already  been  pointed  out  that,  in  a  few 
jurisdictions,  the  factor  must  proceed  against  the  goods  before  seeking  to  hold  the 
principal  personally  ■*). 

Among  the  means  by  which  the  hen  may  be  waived  or  lost  are  the  following: 

1.  By  agreement  between  the  parties; 

2.  By  parting  with  the  possession  voluntarily. 

However,  where  the  goods  are  sold  in  accordance  with  the  principal's  instruc- 
tions, the  lien  of  the  factor  attaches  to  the  proceeds  of  the  sale. 

3.  By  faiUng  to  assert  hen  when  liis  principal  demands  from  him  the  goods, 
and  refusing  to  dehver  upon  grounds  other  than  his  right  to  the  hen. 

4.  By  misconduct  of  the  factor,  as,  for  example,  by  refusing  to  render  an 
account  to  his  principal. 

5.  By  the  tender  by  the  principal  of  the  amount  due  for  advances,  etc.s). 

It  is  perhaps  needless  to  state  that  the  factor  has  no  hen  as  against  the  real 
owner  where  the  goods  do  not  belong  to  the  principal*). 

VII.  LIABILITY  OF  FACTOR  TO  THIRD  PERSONS.  —  The  factor  who,  accord- 
ing to  instructions  sells  the  goods,  disclosing  his  agency,  is  not  responsible  to  third 
persons").  If,  however,  the  agent  does  not  disclose  the  fact  of  his  agency,  he  renders 
himself  hable  as  a  principal**).  Thus,  where  a  factor  sells  goods  with  a  warranty 
of  quahty,  but  does  not  disclose  his  agency,  the  buyer  may  hold  him  hable  for 
any  damages  occurring  by  reason  of  the  breach  of  the  warranty 9).  It  is  no  defence 
to  the  agent  that  the  third  person  might  also  hold  his  principal  when  discovered, 
in  cases  where  the  principal  or  the  custom  of  the  trade  hais  authorized  the  giving 
of  the  warranty. 

It  was  at  one  time  supposed  that  the  case  of  factors  for  a  foreign  principal 
stood  upon  different  principles  from  the  case  of  the  ordinary  factor,  and  that  such 
factor  became  hable,  as  a  matter  of  law,  whether  his  agency  was  disclosed  or  not. 
The  rule  generally  prevaiUng  at  present  is  that  there  is  no  such  absolute  presumption, 
but  that  it  is  a  question  of  fact  whether  exclusive  credit  was  given  to  the  factor 
or  not^"). 

A  factor,  hke  every  other  agent,  warrants  his  authority  to  those  who  deal  with 
himii).  If,  therefore,  he  has  no  authority,  actual  or  ostensible,  to  sell  goods,  while 
his  act  cannot  bind  his  principal,  his  implied  representation  of  authority  is  sufficient 
to  found  an  action  against  him  on  the  part  of  the  third  person  who  has  been  injured^^j 
But  where  there  is  an  ostensible  authority,  or  where  the  principal  is  estopped  to 
deny  the  authority,  no  such  action  will  Ue  against  the  factor,  for  the  third  person 
cannot  show  in  such  a  case  that  he  has  suffered  damage. 

VIII.  RIGHTS  OF  FACTOR  AS  AGAINST  THIRD  PERSONS.  —  The  factor 
may  maintain  an  action  in  his  own  name  for  the  price  of  the  goods  sold  by  him, 
and  that  irrespective  of  the  question  whether  or  not  he  disclosed  his  agency  to  the 
purchaser^^).  This  principle  forms  an  exception  to  the  general  rule  in  regard  to  the 
right  of  an  agent  to  sue,  which  is  that  an  agent  cannot  maintain  an  action  in  his 
own  name  against  third  persons  concerning  the  subject  matter  of  the  agency^*). 
The  right  to  maintain  actions  in  his  own  name  extends  to  cases  of  other  ■svrongs 
as  well  as  that  of  the  breach  of  the  obhgation  to  pay  the  purchase  price  i^).    Thus, 


1)  BlaisdeU  Co.  v.  Lee,  (1900)   127  N.  C.  (1824)  2  Pick.   214.  —  i»)  2  Clark   &  Skyles. 

365.  —  2)  Civil  Code,  California,  sec.  2027.  —  Agency,  sec.  874.  — ^^)  Story,  Agency,  sec.  26J. 

^)  12  Ani.   &  Eng.  Encyc.   L.   (2d  E.)   087.   —  —  ^-)  It  is  immaterial  that  the  agent  thought 

*)  See  section  on  Duty  to  Obey  Instructions.  himself  possessed  of  the  authority.    Mechem. 

—  ')  2  Clark  &  Skyles,  Agency,  sec.   872.   —  Agency,  sees.  541,  551.     California  Civil  Codi.'. 

^)   2  Clark    &   Skyles,   Agency,    sec.    870.    —  sec.  2342,  pro\'ides:  "One  who  assumes  to  act 

')  Of  course  he  may  make  himself  liable  by  as  an  agent  thereby  warrants  to  all  who  deal 

express  agreement,  or  is  liable  where  the  third  with   him   in   that   capacity   that   he   has   tlie 

party  refuses  to  give  credit  to  his  principal  authority   which   he   assumes."   —  '*)  Wolfe 

but  insists  on  dealing  with  the  agent  alone,  v.  Missoiu'i  Pacific  R.  R.  Co.,  (1888)  10  Am.  St. 

Story,    Agency,    sees.    261—262.   —  «)   Story  R.  331.  —  i*)  Roberts  v.  Burr,  (1901)  135  Cnl. 

Agency,  sec.  266.  —  9)  Hastings  v.  Lovcring.  156.  —  '5)  2  Clark  &  Skyles,  Agency,  sec.  87S. 
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actions  for  injuries  to  the  goods  may  be  maintained  by  the  factor  in  his  own  name. 
The  factor's  right  to  sue  for  the  price  of  goods  or  for  injuries  to  them  is,  however, 
subject  to  the  principal's  right  to  assume  control  of  the  litigation').  But  where 
the  factor  has  a  hen  upon  the  goods,  the  principal  is  not  allowed  to  defeat  it  by 
intervening  in  the  htigation^).  In  cases  where  the  factor  sues,  the  third  party  may 
avail  himself  of  any  defence  or  set-off  against  the  factor  as  well  as  against  the 
principal^). 

In  the  case  of  sealed  instruments  or  of  negotiable  instruments  taken  in  the 
name  of  the  agent,  the  action  at  common  law  must  be  in  the  name  of  the  latter 
alone*).  In  such  a  case,  the  principal  cannot  sue  in  his  own  name,  although  he  will 
be  entitled  to  direct  the  litigation  brought  in  the  agent's  name. 

IX.  LIABILITY  OF  PRINCIPAL  TO  THIRD  PERSONS.  —  The  principal  is 
bound  to  third  persons: 

1.  By  aU  contracts  which  he  expressly  authorized  the  factor  to  make; 

2.  By  all  contracts  which  he  impliedly  authorized  the  factor  to  make; 

3.  By  all  contracts  made  by  the  factor  which  though  in  violation  of  instructions 
are  such  as  are  apparently  witliin  the  scope  of  the  factor's  authority  to  make; 

4.  By  all  contracts  made  by  one  who  is  permitted  by  the  principal  to  be  held 
out  as  his  agent  for  a  particular  purpose,  though  in  fact  no  such  relation  exists;  and 

5.  By  all  contracts,  which,  though  entered  into  with  an  original  absence  of 
authority,  have  been  ratified  by  the  principal  with  full  knowledge 5). 

Private  instructions  given  to  the  factor,  but  not  known  nor  presumed  to  be 
known  by  the  third  person,  are  not  binding  upon  such  third  person  dealing  with 
the  factor 6). 

It  makes  no  difference  in  the  habiUty  of  the  principal  that  the  contract  was 
entered  into  in  the  agent's  name  (except  in  the  cases  of  negotiable  paper  and  sealed 
instruments).  Though  the  fact  of  agency  as  well  as  the  name  of  the  agent  was  un- 
disclosed, the  third  person  with  whom  the  contract  was  made,  upon  learning  the 
name  of  the  principal  may  hold  him  hable'^). 

X.  LIABILITY  OF  THIRD  PERSONS  TO  PRINCIPAL.  —  The  principal,  whether 
disclosed  or  undisclosed,  may  sue  upon  the  contracts  made  for  his  benefit  by  the 
factor*).  And  the  right  of  the  principal  to  sue  the  purchaser  is  not  affected  by 
reason  of  the  fact  that  the  factor  has  sold  the  goods  of  several  principals  to  one 
purchaser,  provided  the  price  of  each  principal's  goods  can  be  determined*).  If  the 
factor,  however,  takes  a  single  note  from  the  purchaser  for  the  purchase  price,  the 
question  whether  or  not  the  principal  can  sue  has  been  answered  differently  in 
different  jurisdictions.  In  Massachusetts,  where  the  taking  of  a  promissory  note 
is  prima  facie  payment,  it  has  been  held  that  the  principal  cannot  in  case  a  note 
is  taken  sue  the  purchaser i").  In  New  York,  however,  where  taking  a  note  does 
not  give  rise  to  the  presumption  of  payment,  it  has  been  held  that  the  principal 
may  sue,  notwithstanding  the  taking  of  the  note'').  In  any  case  where  the  principal 
assumes  control  of  the  suit,  the  right  of  the  factor  to  his  hen  must  be  protected  ^^^j^ 

The  purchaser  of  the  goods  may,  in  cases  where  the  factor  acted  for  an  un- 
disclosed principal,  plead  any  defense  in  an  action  by  the  principal  which  he  might 
have  pleaded  against  the  agent.  Thus,  payment  to  the  factor  before  notice  of  his 
agency  or  before  notice  from  the  principal  not  to  pay  the  factor  will  avail  against 
the  principal  in  his  action  for  the  price.  A  set-off  existing  against  the  factor  at  the 
time  of  the  sale  of  the  goods  by  him  may  also  be  pleaded  by  the  purchaser,  in  cases 
where  the  purchaser  relied  upon  the  factor  as  the  owner.  The  right  of  the  buyer 
to  set-off  defenses  against  the  factor  in  an  action  brought  by  the  principal  exists, 
however,  only  in  cases  where  there  is  no  notice,  actual  or  constructive,  that  the 
factor  is,  in  fact,  an  agent  i*). 

Except  where  modified  by  legislation  of  the  character  embodied  in  the  Factors 
Acts,  or  in  particular  cases  by  the  application  of  the  principles  of  estoppel,  the 

»)   Beardsley  v.    Schmidt,   (1904)   98  N.  Encyc.   L.   (2d  Ed.)  693.  —  »)  Roosevelt  v. 

W.  235  (Wis.).  —  «)  Story,  Agency,  sec.  403.  Doherty,  (1880)   129  Mass.  301.  —  »")  Id.  — 

—  *)   Story,   Agency,   sec.  404.  —  *)   Story,  ")  Corties  v.  Gumming,  (1826)   6  Cowen  (N. 

Agency,  seca.  393—394.  —  »)  Huffcut,  Agen-  Y.),    181.   —   12)    Girard    v.    Taggart,    (1818) 

cy,  seca.   100—109.  —  «)  Higgins  v.  McCrea,  9  Am.  Dec.  327  (Pa.).  —  ")  For  a  discussion 

(1886)    116   U.    S.    671,    680.    —    ')    2  Clark  of  matters  in  this  paragraph,  see  opinion  of 

&  Skyles,  Agency,  sec.  880;  i  Clark  &  Skyles,  Mitchell,  J.,    in    Baxter    v.    Sherman,   (1898) 

Agency,  sees.  457  et  seq.  —  «)  12  Am.  &  Eng.  73  Minn.  434;  72  Am.  St.  Rep.  631. 
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principal  may  follow  his  goods  and  retake  them  from  the  hands  of  third  persons, 
who  have  obtained  them  from  the  factor.  He  has  a  like  right  to  follow  the  proceeds 
of  the  goods,  so  long  as  they  may  be  identified,  and  until  they  come  into  the  hands 
of  a  bona  fide  purchaser^).  It  follows  from  this  that  the  principal  may  recover  the 
proceeds  from  the  hands  of  a  subagent,  though  the  factor  has  no  power  to  appoint 
such  subagent 2). 

XL  TERMINATION  OF  AUTHORITY.  —  The  factor's  authority  may  be  deter- 
mined in  the  following  ways: 

1.  By  expiration  of  its  term,  when  fixed  for  a  definite  time; 

2.  By  the  extinction  of  its  subject; 

3.  By  the  death  of  the  agent; 

4.  By  his  renunciation  of  the  agency; 

5.  By  the  agent's  incapacity,  such  as  insanity,  bankruptcy,   and  the  like^). 
Where  the  agent's  power  is  not  coupled  with  an  interest,  it  is  also  terminated 

(at  least  as  to  persons  having  notice) : 

1.  By  revocation  by  the  principal; 

2.  By  death  of  the  principal;  and 

3.  By  the  principal's  incapacity  to  contract*). 

It  is,  of  course,  needless  to  state  that  the  authority  is  also  terminated  by  the 
full  accompUshment  of  the  purposes  of  the  agency*). 

Neither  the  death  of  the  principal  nor  the  revocation  of  the  agency  can,  under 
the  prevaibng  American  view,  defeat  the  factor's  rights  to  seU  the  goods  to  reim- 
burse himself  for  his  advances  and  habihties®).  But  where  the  factor  has  not  such 
interest  in  the  goods  and  where  the  agent's  authority  has  not  been  given  for  valuable 
consideration  or  by  way  of  security,  the  principal  may  at  his  will  revoke  the  agency, 
although  it  is  expressly  made  irrevocable  by  the  terms  of  the  grant"). 

Revocation  may  be  either  express  or  by  imphcation.  A  sale  by  the  principal 
himself  of  the  goods  which  are  the  subject  of  the  agency  is  an  instance  of  revocation 
by  imphcation*).  Another  instance  of  revocation  by  imphcation  is  the  dissolution 
of  a  partnership  9).  The  latter  rule  seems  to  be  an  unfortunate  apphcation  of  the 
prevailing  common  law  theory  of  partnership.  The  death  of  one  member  of  a  firm 
thus  has  the  effect  of  terminating  all  agencies. 

A  revocation  by  the  principal  does  not  take  effect  until  notice  of  such  revocation 
is  given  to  the  agent.  Until  that  time  his  powers  continue'^O).  And  a  purchase  by 
one  who  has  had  previous  deahngs  wth  a  factor  without  notice  of  revocation  of  his 
agency,  will  be  protected.  The  notice  should  not  only  be  given  to  the  factor  but 
also  to  those  who  have  been  in  the  habit  of  deaUng  with  himii).  Death  or  insanity 
of  the  principal  or  the  agent  immediately  revokes  the  agency,  and  transactions 
accruing  after  such  death  or  insanity  must  be  decided  on  principles  of  quasi-contract, 
not  on  principles  of  contract,  for  the  factor's  powers  cease  immediately  upon  death 
or  insanity  of  the  principal,  except  so  far  as  concerns  his  hen. 

XII.  BROKERS.  —  The  general  principles  which  have  been  stated  with  respect 
to  factors  apply  also  to  brokers,  subject  to  the  necessary  changes  in  the  apphcation 
of  those  principles  arising  from  the  different  situation  of  the  broker.  The  broker 
is  a  mere  middleman  or  negotiator,  and  therefore  is  not  entrusted  with  the  possession 
of  the  goods  12).  If  hie  is  also  entrusted  with  the  possession  of  goods  for  the  purposes 
of  sale,  he  becomes  to  that  extent  a  factor.  From  the  fact  that  he  has  not  the  pos- 
session of  the  goods,  it  foOows  that  he  cannot  maintain  actions  respecting  them; 
differing  materially  in  this  respect  from  the  factor ^3).  Nor  is  he  under  any  obhgation 
to  the  purchaser  or  to  his  principal  with  regard  to  the  deUvery  of  the  goods^*).  For 
the  same  reason,  he  has  no  right  to  contract  in  his  own  name  without  the  consent 
of  his  principal,  though  this  principle  does  not  apply  to  brokers  upon  the  stock 


1)  12  Am.    *   Eng.   Encyc.   L.   (2d   Ed.)  130  (Ga.);  Field  v.  Farrington,  (1869)  10  Wall. 

695 — 696.   See  also  Bills  V.  Schliep,  (1903)  127  141.    —   ')   Outerbridge    v.    Campbell,   (1903) 

Fed.  103;  ChUds,  etc.,  Co.  v.  Waterloo  Wagon  84  N.   Y.  Supp.  537.  —  »)  1  Clark  &  Skyles, 

Co.,  (1901)   167  N.  y.  576.  — 2)  Chickering  v.  Agency,  sec.    170b.   —  «)    1   Clark   &  Skyles, 

Hosmer.  (1815)  12  Mass.  185.  —  *)  Civil  Code,  Agency,  sec.  170c.  —  >")  Jones  v.  Hodgkins. 

California,  sec.  235:%.   1  Clark  &  Skyles,  Agency,  (1872)  61  Maine,  480.  —  ")  Id.  —  ")  Story, 

sees.  151,  156.  —  *)  Civil  Code,  California,  sec.  Agency,  sec.  28.  — '')  Hass  v.  Ruston,  (1896) 

2356.  —  6)  1  Clark  &  Skyles  Agency,  sec.  154.  56  Am.  St.  Rep.  288,  294  (Ind.).  —  '*)  Story, 

—  6)  WUlingham  v.  Rushing,  (1898)  31  S.  E.  Agency,  sec.  32. 
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exchange  who  have  the  impUed  power  to  buy  and  sell  in  their  own  names^).  In 
another  very  material  respect,  the  fact  that  he  owes  no  duties  with  reference  to 
the  possession  of  goods  differentiates  him  from  the  factor;  he  has  no  power  by 
imphcation  to  receive  payment  for  goods  sold  by  him,  nor  to  collect  the  purchase  price 
of  such  goods^).    The  broker  has  only  impUed  power  to  sell  for  cash,  not  oncredit'). 

Like  the  factor,  the  broker  can  neither  buy  from  nor  sell  to  himself*).  Nor 
can  he,  without  the  consent  of  the  person  who  first  employs  him,  act  also  as  broker 
for  the  other  party  in  the  transaction,  and,  of  course,  even  though  his  own  principal 
authorizes  him  to  act  for  the  other  party,  he  owes  a  duty  to  the  second  party  in 
the  transaction  to  inform  him  of  his  agency  under  the  first^).  The  reason  for  this 
disquaUfication  is  manifestly  that  the  interests  of  buyer  and  seller  are  antagonistic, 
and  the  broker  cannot  faithfully  serve  two  masters^).  To  a  certain  extent,  by  the 
usages  of  particular  kinds  of  business,  a  broker  may  be  authorized  to  act  for  both 
persons,  where  there  is  no  discretion  imposed  upon  him.  But  such  custom  must  be 
known  to  his  employers  and  cannot  go  to  the  extent  of  warranting  the  broker  to 
act  for  both  parties  where  their  interests  are  divergent  and  a  discretion  is  involved'). 
To  the  general  rule  that  a  broker  cannot  represent  both  sides  in  a  transaction,  a 
minor  exception  exists  in  the  rule  that  he  is  entitled  to  sign  the  memorandum  of 
sale  for  both  parties,  required  by  the  Statute  of  Frauds  to  be  signed  by  the  parties 
or  their  agent  duly  authorized*).  This,  of  course,  is  a  merely  formal  act.  If  a  broker 
accepts  commissions  from  the  other  side,  he  not  only  forfeits  his  right  to  commissions 
from  that  principal  but  may  be  required  to  pay  over  to  his  principal  the  commission 
WTongfully  received^). 

The  broker  has  no  Uen  upon  any  goods  of  his  principal  which  may  come  to  his 
hands  —  as,  by  purchase.  If  entrusted  with  goods  for  sale,  he  has  a  lien,  not  as  a 
broker  but  as  a  factor  i"). 

XIII.  AUCTIONEERS.  —  The  auctioneer  is  in  effect  a  factor  with  a  hmited 
power  of  sale  ii ).  GeneraUy  speaking,  however,  he  is  one  exercising  a  regularly  Ucensed 
caUing,  though  there  are  also  in  many  States  statutes  requiring  both  factors  and 
brokers  to  have  hcenses.  StUl,  the  business  of  an  auctioneer  is  more  generally  regarded 
as  a  calling  of  a  pubUc  nature  than  the  business  of  the  other  agents  named  i^).  Like 
the  factor,  and  unUke  the  broker,  the  auctioneer  may  sue  in  his  own  name  for  the 
goods  or  for  the  purchase  pricei^).  Generally  speaking,  he  can  sell  goods  only  for 
cashi*),  so  that  the  power  to  sue  for  the  purchase  price  is  not  often  exercised.  He 
is,  of  course,  the  exclusive  agent  of  the  vendor  until  the  property  is  sold  by  the 
acceptance  of  the  purchaser's  bid^^).  He  then  becomes  the  vendor's  agent  for  the 
purpose  of  signing  the  memorandum  of  sale  required  by  the  Statute  of  Frauds  i^). 
This  is  really,  it  seems,  an  agency  created  by  operation  of  law,  and  is  irrevocable 
by  the  vendee.  The  latter  camiot  after  the  goods  are  knocked  down  to  him  revoke 
the  power  of  the  auctioneer  to  sign  a  binding  memorandum i^). 

What  has  been  said  with  regard  to  the  powers,  duties,  and  Uabihties  of  factors 
apphes  to  the  case  of  the  auctioneer,  allowing  for  the  primary  difference  in  the 
nature  of  the  agency. 

An  auctioneer  has  only  the  following  authority  from  the  vendor,  unless  other- 
wise specially  authorized:  l.To  sell  at  pubhc  auction  to  the  highest  bidder;  2.  To 
sell  for  cash  only  (unless  by  custom  the  articles  are  sold  on  credit) ;  3.  To  prescribe 
reasonable  terms  and  rules  of  sale;  4.  To  deUver  the  thing  sold  on  payment  of  the 
price;  5.  To  coUect  the  price;  6.  Where  it  is  the  custom,  to  warrant  the  quahty 
and  quantity  of  the  thing  sold,  and,  always,  to  warrant  the  title  of  his  principal  to 
the  thing  sold ;  and  7.  To  do  whatever  is  necessary  to  carry  out  these  powers i^). 

I)  Hass  V.  Ruston,  ( 1896)  56  Am.  St.  Rep.  781.  —  ">)  Story,  Agency,  sec.  34.  —  ")  Story. 
288,  294  (Ind.).  — ^}  Higgins  v.  Moore,  (1806)  Agency,  sec.  27;  Civil  Code,  California,  sec. 
34  N.  Y.  417  (holding  that  a  local  custom  autho-  1792.  —  12)  2  Clark  &  Skyles,  Agency,  see.  887. 
rizing  him  to  receive  payment  is  not  sufficient  to  —  '3)  2  Clark  &  Skyles,  Agency,  sec.  902.  — 
overcome  the  rule  of  law).  —  3)  2  Clark  &  Skyles,  '■*)  Civil  Code,  California,  sec.  2362,  subs.  2.  — 
Agency,  :ec.  755. — *)  Stewart  v.  Mathes,  (1873)  i*)  Story,  Agency,  sec.  27.  —  '*)  Civil  Code, 
32  WU.  344,  350.  —  5)  Walker  v.  Osgood,  (1867)  California,  sec.  2363.  —  »')  An  English  autho- 
rs Mass.  348.  —  8)  Bell  v.  McConnell,  (1881)  rity  to  this  point  is  Van  Praagh  v.  Everidge, 
37  Ohio  St.  396.  —  ■)  Walker  v.  Osgood,  (1903)  I  Ch.  434  (C.  A.);  (1902)  2  Ch.  260.  — 
(1867)  98  Mass.  348.  —  «)  Story,  Agency,  sec.  18)  civU  Code,  California,  sec.  2362. 
28.  —  0)  2  Clark  &  Skyles,  .\gency,  sees.  765, 
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Statutes  on  Factors. 


California. 
Civil  Code. 


Sec.  2026,  Factor,  what.  A  factor  is  an  agent  who,  in  the  pursuit  of  an  in- 
dependent calling,  is  employed  by  another  to  sell  property  for  him,  and  is  vested 
by  the  latter  with  the  possession  or  control  of  the  property,  or  authorized  to  receive 
payment  therefor  from  the  purchaser. 

Sec.  2027.  Obedience  required  from  factor.  A  factor  must  obey  the  instructions 
of  his  principal  to  the  same  extent  as  any  other  employee,  notwithstanding  any 
advances  he  may  have  made  to  his  principal  upon  the  property  consigned  to  him, 
except  that  if  the  principal  forbids  him  to  sell  at  the  market  price,  he  may,  neverthe- 
less, sell  for  his  reimbursement,  after  giving  to  his  principal  reasonable  notice  of 
his  intention  to  do  so,  and  of  the  time  and  place  of  sale,  and  proceeding  in  all  respects 
as  a  pledgee. 

Sec.  2028.  Sales  on  credit.  A  factor  may  sell  property  consigned  to  him  on 
such  credit  as  is  usual;  but,  having  once  agreed  with  the  purchaser  upon  the  term 
of  credit,  may  not  extend  it. 

Sec.  2029.  Liability  of  factor  under  guaranty  commission.  A  factor  who  charges 
his  principal  with  a  guaranty  commission  upon  a  sale,  thereby  assumes  absolutely 
to  pay  the  price  when  it  falls  due,  as  if  it  were  a  debt  of  his  own,  and  not  as  a  mere 
guarantor  for  the  purchaser;  but  he  does  not  thereby  assume  any  additional  respon- 
sibility for  the  safety  of  his  remittance  of  the  proceeds. 

Sec.  2030.  Factor  cannot  relieve  himself  from  liability.  A  factor  who  receives 
property  for  sale,  under  a  general  agreement  or  usage  to  guarantee  the  sales  or  the 
remittance  of  the  proceeds,  cannot  reheve  himself  from  responsibiUty  therefor 
without  the  consent  of  his  principal. 

Sec.  2368.  Actual  authority  of  factor.  In  addition  to  the  authority  of  agents 
in  general,  a  factor  has  actual  authority  from  his  principal,  unless  specially  restricted : 
1.  To  insure  property  consigned  to  him  uninsured;  2.  To  sell,  on  credit,  anything 
intrusted  to  him  for  sale,  except  such  things  as  it  is  contrary  to  usage  to  sell  on 
credit;  but  not  to  pledge,  mortgage,  or  barter  the  same;  and,  3.  To  delegate  his 
authority  to  his  partner  or  servant,  but  not  to  any  person  in  an  independent  em- 
ployment. 

Sec.  2369.  Ostensible  authority.  A  factor  has  ostensible  authority  to  deal  with 
the  property  of  his  principal  as  his  own,  in  transactions  with  persons  not  having 
notice  of  the  actual  ownership. 

Sec.  2991.  Real  owner  cannot  defeat  pledge  of  property  transferred  to  apparent 
owner  for  the  purpose  of  pledge.  One  who  has  allowed  another  to  assume  the  apparent 
ownership  of  property  for  the  purpose  of  making  any  transfer  of  it,  caimot  set 
up  his  own  title,  to  defeat  a  pledge  of  the  property,  made  by  the  other,  to  a  pledgee 
who  received  the  property  in  good  faith,  in  the  ordinary  course  of  business,  and 
for  value. 

Sec.  3053.  Lien  of  factor.  A  factor  has  a  general  hen,  dependent  on  possession, 
for  all  that  is  due  him  as  such,  upon  all  articles  of  commercial  value  that  are 
entrusted  to  him  by  the  same  principal. 


Georgia. 
Code,  191 1. 

Sec.  3329.  Liens  established.  The  following  hens  are  established  in  this  state :  . . . 
11.  Liens  in  favor  of  innkeepers,  boarding-house  keepers,  carriers,  hvery-stable 
keepers,  pawnees,  depositaries,  bailees,  factors,  acceptors,  and  attomej"s-at-law. 

Sec.  3362.  Liens  of  pawnees,  etc.  Pawnees,  factors,  bailees,  and  acceptors  shall 
have  such  liens  as  are  in  this  code  designated.  Such  hens  shall  be  inferior  to  liens 
for  taxes,  hens  of  which  such  persons  had  actual  notice  before  becoming  creditors, 
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special  liens  for  rent,  liens  of  laborers,  liens  or  mortgages  duly  recorded,  judgment 
liens,  and  other  general  liens  reduced  to  execution  and  levied. 

Sec.  3369.  Liens  of  factors,  etc.,  how  satisfied.  Liens  of  factors  and  acceptors, 
and  of  incorporated  companies,  shall  be  satisfied  by  such  sale  as  the  usage  of  the 
locality  where  such  factors  and  acceptors  reside,  and  incorporated  companies  are 
located,  may  have  established,  or  may  establish. 

Sec.  3502.  Factor's  lien.  A  factor's  lien  extends  to  all  balances  on  general 
account,  and  attaches  to  the  proceeds  of  the  sale  of  goods  consigned,  as  well  as  to  the 
goods  themselves.  Peculiar  confidence  being  reposed  in  the  factor,  he  may,  in  the 
absence  of  instructions,  exercise  his  discretion  according  to  the  general  usages  of 
the  trade;  in  return,  greater  and  more  skilKul  diligence  is  required  of  him,  and  the 
most  active  good  faith. 

Sec.  3609.  When  he  has  a  right  of  action.  Generally  an  agent  has  no  right  of 
action  on  contracts  made  for  his  principal.  The  following  are  exceptions:  1.  A 
factor  contracting  on  his  own  credit   . . . 

Sec.  3610.  For  interference  with  his  possession.  An  agent  having  possession, 
actual  or  constructive,  of  the  property  of  his  principal,  has  a  right  of  action  for 
any  interference  with  that  possession  by  third  persons. 


Maine. 
Rev.  Stats.,  1903,  c.  33.    Principal,  Factors  and  Agents,  Warehousemen. 

Sec.  1.  How  far  shipper,  factor  or  agent  shall  be  considered  the  owner  of  goods 
under  his  control.  Every  person  in  who.se  name  merchandise  is  forwarded,  cverj' 
factor  or  agent  entrusted  with  the  possession  of  any  bill  of  lading,  custom-house 
permit  or  warehouse-keeper's  receipt  for  the  delivery  of  such  merchandise,  and  every 
such  factor  or  agent  not  having  the  documentary  evidence  of  title,  who  is  entrusted 
with  the  possession  of  merchandise  for  the  purpose  of  sale,  or  as  security  for  ad- 
vances to  be  made  thereon,  shall  be  deemed  the  true  owner  thereof,  so  far  as  to 
give  validity  to  any  lien  or  contract  made  by  such  sliipper  or  agent  with  any  other 
person  for  the  sale  or  disposal  of  the  whole  or  any  part  of  such  merchandise,  money 
advanced,  or  negotiable  instrument  or  other  obligation  in  writing,  given  by  such 
person  upon  the  faith  tliereof. 

Sec.  2.  Not  to  extend  to  prior  demands  against  agent.  No  person,  taking  such  mer- 
chandise in  deposit  from  such  agent  as  security  for  an  antecedent  demand,  shall 
thereby  acquire  or  enforce  any  right  or  interest  therein  other  than  such  agent  could 
then  enforce. 

Sec.  3.  Rights  of  the  true  owner  in  such  cases.  But  the  true  owner  of  such 
merchandise,  upon  repayment  of  the  money  so  advanced,  restoration  of  the  security 
so  given,  or  satisfaction  of  all  legal  liens,  may  demand  and  receive  his  property, 
or  recover  the  balance  remaining  as  the  produce  of  the  legal  sale  thereof,  after 
deducting  all  proper  claims  and  expenses  thereon. 


Maryland. 
Poe's  Pub.  Gen.  Laws,  1904,  Art.  2.    Agents  and  Factors. 

Sec.  1.  Who  to  be  treated  as  true  owner  of  consigned  goods.  Extent  of  consignee's 
right.  Any  person  intrusted  for  the  purpose  of  consignment  or  sale  with  any  goods, 
wares,  or  merchandise,  except  agricultural  productions,  and  who  shall  have  shipped 
or  consigned  the  same  in  his  own  name,  and  any  person  in  whose  name  any  goods, 
wares,  and  merchandise  shall  be  shipped  or  consigned  by  any  other  person,  shall 
be  taken  to  be  the  true  owner  thereof,  so  far  as  to  entitle  the  consignee  to  a  lien 
thereon  for  any  money  or  negotiable  security  advanced  or  given  to  or  for  the  use 
of  the  person  in  whose  name  such  goods,  wares  or  merchandise  shall  be  shipped 
or  consigned,  or  for  any  money  or  negotiable  security  received  by  him  to  the  use 
of  such  consignee,  in  the  same  manner  as  if  such  person  were  the  true  owner. 

Sec.  2.  Limitations  upon  consignee's  rights.  The  provisions  of  the  preceding 
section  shall  not  apply  to  any  case  where  the  consignee  shall  have  notice  by  the 
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bill  of  lading  or  otherwise,  at  or  before  the  time  of  any  advance  of  such  money 
or  negotiable  security,  or  of  such  receipt  of  money  or  negotiable  security  for  which 
such  lien  is  claimed,  that  the  person  so  shipping  or  consigning  in  his  own  name, 
or  in  whose  name  any  goods,  wares  or  merchandise  shall  be  shipped  or  consigned 
by  any  other  person  is  not  the  actual  and  bona  fide  owner  thereof. 

Sec.  3.  When  and  how  far  holder  of  bill  of  lading  or  possessory  document  is  to 
be  deemed  true  owner.  Any  person  intrusted  with  and  in  possession  of  any  bill  of 
lading,  storekeeper's  or  inspector's  certificate,  order  for  the  delivery  of  goods,  or 
other  document  showing  possession,  shall  be  deemed  the  true  owner  of  the  goods, 
wares,  or  merchandise  described  therein,  so  far  as  to  give  validity  to  any  contract 
thereafter  to  be  made  by  such  person  with  any  other  person  or  body  corporate 
for  the  sale  or  disposal  of  the  said  goods,  wares,  or  merchandise,  or  for  the  pledge 
or  deposit  thereof  as  a  security  for  any  money  or  negotiable  instrument  advanced 
or  given  on  the  faith  of  such  documents,  or  any  of  them;  provided,  that  such  person 
or  body  corporate  shall  not  have  notice  by  such  document  or  otherwise,  that  the 
person  so  intrusted  is  not  the  actual  and  bona  fide  owner  of  such  goods,  wares,  anr'. 
merchandise. 

Sec.  4.  Contracts  between  factor  and  third  parties,  and  payments  to  factor  when 
good  against  consignor.  Any  person  or  body  corporate  may  contract  with  any  agent 
or  factor  intrusted  with  any  goods,  wares,  or  merchandise,  or  to  whom  the  same 
may  be  consigned,  for  the  purchase  thereof,  and  may  receive  the  same  from  such 
agent,  factor,  or  consignee,  and  pay  him  therefor ;  and  such  contract  and  payment 
shall  be  good  against  the  owner,  notwithstanding  such  person  shall  have  notict 
that  the  person  making  such  contract,  or  on  whose  behalf  such  contract  is  made, 
is  an  agent  or  factor;  provided,  that  such  contract  and  payment  be  made  in  the 
usual  course  of  business,  and  that  when  such  contract  is  entered  into  or  payment 
made,  such  person  or  body  corporate  shall  not  have  notice  that  such  agent  or  factoi 
is  not  authorized  to  sell  the  goods,  wares,  or  merchandise,  or  receive  the  purchast 
money  for  the  same. 

Sec.  5.  Deposit  or  pledge  by  factor  or  holder  of  bill  of  lading  or  possessory  docu- 
ment to  third  parties,  for  pre-existing  debt  without  notice.  If  any  person  or  bodj 
corporate  shall  take  any  goods,  wares,  or  merchandise,  or  any  document  mentioned 
in  section  3,  in  deposit  or  pledge  from  any  person  so  intrusted  with  the  same,  or  to 
whom  the  same  may  be  consigned,  or  who  may  be  intrusted  with  and  in  possession 
of  any  such  bill  of  lading,  storekeeper's  or  inspector's  certificate,  order  for  the  deli- 
very of  goods,  or  other  such  document  showing  possession,  without  notice  as  afore- 
said, as  a  security  for  any  debt  or  demand  existing  before  the  time  of  such  deposit 
or  pledge,  then  such  person  shall  acquire  such  right,  title,  or  interest  as  was  possessed 
and  might  have  been  enforced  by  the  person  from  whom  he  received  the  same, 
and  no  more. 

Sec.  6.  Deposit  or  pledge  by  factor  to  third  parties  with  notice.  Any  person 
or  body  corporate  may  take  any  goods,  wares,  or  merchandise,  or  any  such  document 
as  aforesaid,  in  deposit  or  pledge  as  a  security  for  a  pre-existing  debt  or  demand 
from  such  agent  or  factor,  knowing  him  to  be  such,  but  with  such  notice  such 
person  or  body  corporate  shall  onlj'  acquire  the  right  or  interest  therein  which 
was  possessed  by  such  agent  or  factor  at  the  time  of  the  deposit  or  pledge;  but  if 
such  person  or  body  corporate  shall  have  notice  that  such  agent  or  factor  had  no 
authority  from  his  principal  to  pledge  or  deposit  the  same  or  to  part  with  the  pos- 
session thereof,  in  such  case  such  person  or  body  corporate  shall  acquire  no  right 
or  interest  therein. 

Sec.  7.  Upon  insolvency  of  factor,  principal  may  collect  unpaid  purchase  money. 
Set-off.  In  all  cases  where  an  agent  or  factor  shall  have  made  a  contract  for  the 
sale  of  goods,  wares,  or  merchandise,  or  shall  have  dehvered  the  same  in  pursuance 
of  any  such  contract  to  any  person  or  body  corporate,  and  shall,  before  the  payment 
of  the  purchase  money  for  the  same,  have  become  insolvent,  the  principal  or  owner 
of  the  said  goods  may  demand  and  receive  the  said  purchase  money  from  the  person 
or  body  corporate  indebted  therefor,  and  such  person  or  body  corporate  shall  have 
no  benefit  of  set-off  in  any  action  which  may  be  brought  for  the  recovery  of  the 
same,  unless  such  claim  or  set-off  shall  have  arisen  in  a  course  of  dealing  with  the 
said  agent  or  factor  acting  as  such  for  the  same  principal  or  owner,  or  from  previous 
advances  of  money  or  materials  found,  or  work  or  labor  done  for  the  use  or 
advantage  of  the  said  principal  or  owner. 
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Sec.  8.  When  set-off  allowed.  In  no  case  shall  any  claim  or  demand  of  set- 
off of  a  debt  due  by  any  agent  or  factor  be  allowed  against  his  principal  in  favor 
of  any  person  or  body  corporate  receiving  goods,  wares,  or  merchandise  as  aforesaid, 
in  pursuance  of  a  contract  of  sale  or  in  deposit  or  pledge,  unless  such  person  or  body 
corporate  shall  have  contracted  for  or  received  the  same  on  deposit  or  pledge,  without 
knowledge  that  such  agent  or  factor  had  no  authority  to  sell  or  deposit  the  same. 

Sec.  9.  Upon  insolvency  of  factor,  principal  may  recover  unsold  and  unpledged 
goods.  Theowiierof  any  sucli  goods,  wares,  or  merchandise  in  the  hands  of  an  agent 
or  factor,  unsold  and  not  pledged,  may  demand  and  recover  the  same  from  such 
agent  or  factor,  or  the  trustee  of  such  agent  or  factor  in  the  event  of  his  insolvency, 
and  in  preference  to  all  other  creditors  of  such  agent  or  factor. 

Sec.  10.  Where  third  party  entitled  to  set-off,  principal  may  recover  surplus 
of  unpaid  purchase  money  or  surplus  over  advances  made  to  factor.  The  said  owner 
may  also  recover  from  any  person  or  body  corporate  the  sum  agreed  to  be  paid 
for  the  purchase  of  such  goods,  wares,  or  merchandi.se,  subject,  however,  to  the 
same  right  of  set-off  on  the  part  of  such  person  or  body  corporate,  against  such 
agent  or  factor  as  is  hereinbefore  provided  in  ca.ses  where  such  agent  or  factor  shall 
have  become  insolvent;  and  may  demand  and  recover  from  such  person  or  body 
corporate  such  goods,  wares,  or  merchandise  so  deposited  or  pledged,  on  re-payment 
of  the  money  or  restoration  of  the  negotiable  instrument  so  advanced,  and  on  pay- 
ment of  such  further  sum  of  money,  or  restoration  of  such  other  negotiable  instru- 
ment (if  any),  as  may  have  been  advanced  or  given  by  such  agent  or  factor  to  such 
owner  or  on  payment  of  a  sum  of  money  equal  to  the  amount  of  the  same,  or  may 
recover  from  such  person  or  body  corporate  any  balance  or  sum  of  money  remaining  in 
his  or  its  hands  as  the  produce  of  the  sale  of  such  goods,  wares,  or  merchandise,  after 
deducting  thereout  the  amount  of  the  money  or  negotiable  instrument  so  advanced. 

Sec.  11.  Owner  redeeming  goods  pledged  by  insolvent  factor  to  be  held  to  have 
paid  pro  tanto  any  debt  due  by  him  to  such  factor.  In  case  of  the  insolvency  of  any 
agent  or  factor,  the  owner  of  the  goods,  wares,  or  merchandise,  so  pledged  and  redeem- 
ed as  provided  in  the  preceding  section  shall  be  held  to  have  discharged  pro  tanto 
the  debt  due  by  him  to  the  estate  of  such  insolvent. 

Sec.  12.  Title  and  right  of  consignees  of  agricultural  products.  No  consignment 
of  agricultural  productions  whatever  by  the  grower  or  producer  or  other  owner 
to  any  commission  merchant,  factor,  agent,  or  other  bailee  or  consignee,  for  the 
purpose  of  sale  for  the  use  and  benefit  of  such  grower,  producer,  or  other  owner 
shall  be  deemed  or  taken  to  vest  in  such  commission  merchant,  agent,  factor  or 
other  bailee  or  consignee,  any  other  title  or  right  to  such  articles  consigned,  than 
the  special  right  or  title  to  sell  and  deliver  the  same  to  a  fair  and  bona  fide  purchaser 
for  a  valuable  consideration. 

Sec.  13.  Mortgage  and  pledge  of  agricultural  products  by  consignee  to  be  void. 
Every  mortgage,  pledge,  deposit,  or  other  disposal  by  said  commission  merchant, 
fiictor,  agent,  bailee,  or  consignee,  of  such  agricultural  productions  thus  consigned 
for  sale  alone,  unless  with  the  consent  of  the  grower,  producer,  or  other  owner,  ex- 
pressly given,  shall  be  null  and  void ;  and  no  title  to  said  articles,  or  any  of  them, 
shall  pass  to  the  person  receiving  the  same,  but  the  title  thereto  shall  remain  in  the 
grower,  producer,  or  other  consignor  thereof,  as  if  no  such  mortgage,  pledge,  deposit, 
or  other  disposal  had  been  made. 

Sec.  14.  Agricultural  products  unsold  in  hands  of  insolvent  factor,  not  to  pass 
to  his  trustee  in  insolvency.  Whenever  any  commission  mercliant,  factor,  agent, 
or  other  consignee,  shall  be  discharged  under  the  insolvent  laws  of  this  state,  no 
agricultural  produce  which  may  have  been  consigned  to  him  for  sale,  and  which 
may  be  on  hand  at  the  time  of  his  application  and  discharge,  not  sold  to  a  fair  and 
bona  fide  purchaser  for  a  valuable  consideration,  shall  pass  to  the  trustee  of  said 
insolvent,  or  be  in  any  wise  answerable  for  his  debts;  but  all  such  agricultural  pro- 
duce so  on  hand  at  the  time  of  such  application  and  discharge  shall  be  the  property 
of  the  grower,  producer,  or  other  owner  who  shall  have  consigned  the  same. 

Sec.  15.  Lien  of  consignee  for  advances  to  owner  of  agricultural  products.  Nothing 
contained  in  the  three  preceding  sections  shall  in  any  manner  impair  any  right  of 
lien  which  any  commission  merchant,  factor,  or  agent  may  have  acquired  or  be 
entitled  to  for  advances  bona  fide  made,  either  in  money  or  goods,  to  any  such 
glower,  producer,  or  owner,  on  the  faith  and  security  of  such  consignment;  but 
such  right  of  lien  shall  remain  as  at  common  law  and  mercantile  usage. 
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Sec.  16.  This  article  not  to  affect  legal  and  equitable  rights  of  owner  against 
factor.  Nothing  contained  in  this  article  shall  deprive  any  principal  or  owner 
of  goods,  wares,  or  merchandise,  of  any  remedy  at  law  or  in  equity,  which  he  might 
have  against  his  agent  or  factor  on  any  matter  or  contract  between  them,  or  for 
the  violation  of  any  engagement,  duty,  or  debt,  for  which  such  agent  or  factor  has 
heretofore  been  liable  at  law  and  in  equity,  subject,  nevertheless,  to  the  right  of  such 
agent  or  factor  to  be  allowed  the  benefit  of  any  payments  of  any  debt  or  damages 
received  and  paid  from  and  on  such  contracts  as  aforesaid,  by  any  other  person 
or  body  corporate. 

[Sec.  17,  added  by  Laws,  1910,  c.  178,  relates  to  real  estate  agents  and  bro- 
kers.]   

Massachusetts. 
Rev.  Laws,  1902,  c.  68.    Of  Agents,  Consignees,  and  Factors. 

Sec.  1.  Sales  by  consignees,  when.  A  factor  or  other  agent  who  is  intrusted 
with  the  possession  of  merchandise  or  of  a  bill  of  lading  consigning  merchandise 
to  him  with  authority  to  sell  the  same  shall  be  deemed  the  true  owner  of  such 
merchandise,  so  far  as  to  give  validity  to  any  bona  fide  contract  of  sale  made  by  him. 

Sec.  2.  Lien  of  consignee.  A  shipper  who  is  in  lawful  possession  of  merchandise 
at  the  time  of  shipment  and  in  whose  name  it  is  shipped  for  sale  shall  be  deemed 
the  tiue  owner  thereof  so  far  as  to  entitle  the  consignee  to  a  lien  thereon  for  money 
advanced  or  for  securities  given  to  the  shipper  for  or  on  account  of  such  consignment, 
unless  the  consignee,  at  or  before  the  time  when  he  made  the  advances  or  gave 
the  securities,  had  notice  by  the  bill  of  lading  or  otherwise  that  the  shipper  was 
not  the  actual  and  bona  fide  owner. 

Sec.  3.  Same  subject.  If  a  person  who  is  intrusted  with  merchandise  has  autho- 
rity to  sell  or  consign  the  same,  a  consignee  to  whom  he  consigns  it  shall  have  a  lien 
thereon  for  any  money  or  merchandise  advanced  or  for  any  negotiable  security 
given  by  him  on  the  faith  of  such  consignment,  to  or  for  the  use  of  the  person  in 
whose  name  the  consignment  or  delivery  was  made,  and  for  any  money,  negotiable 
security,  or  merchandise  received  for  the  use  of  such  consignee  by  the  person  in 
whose  name  the  consignment  or  delivery  was  made,  if  such  consignee  had,  at  the 
time  of  such  advance  or  receipt,  probable  cause  to  believe  that  the  person  in  whose 
name  the  merchandise  was  shipped,  transmitted,  or  delivered  was  the  actual  owner 
thereof  or  had  a  legal  interest  therein  to  the  amount  of  said  hen. 

Sec.  4.  Lien  for  advances  to  consignee.  If  a  consignee  or  factor,  having  possession 
of  merchandise  with  authority  to  sell  the  same,  or  having  with  such  authority 
possession  of  a  bill  of  lading,  permit,  certificate,  or  order  for  the  deUvery  of  merchan- 
dise, deposits  or  pledges  such  merchandise  or  a  part  thereof  or  such  document 
with  any  other  person  as  a  security  for  money  or  merchandise  advanced,  or  for 
a  negotiable  instrument  given  by  him  upon  the  credit  thereof,  such  other  person, 
if  he  makes  such  loan,  advance,  or  exchange  in  good  faith  and  with  probable  cause 
to  believe  that  the  agent  making  the  deposit  or  pledge  had  authority  so  to  do  and 
was  not  acting  fraudulently  against  the  owner  of  such  merchandise,  shall,  not- 
withstanding he  has  notice  of  such  agency,  acquire  the  same  interest  in  and  author- 
ity over  such  merchandise  and  documents  as  he  would  have  acquired  if  the  agent 
had  been  the  actual  owner  thereof. 

Sec.  5.  Pledge  by  consignee  to  secure  antecedent  debt.  If  such  merchandise 
or  document  is  accepted  in  deposit  or  pledge  for  an  antecedent  debt  due  from  such 
consignee  or  factor,  the  person  receiving  the  same  shall  thereby  acquire  no  other 
or  further  right  or  interest  in  or  authority  over  or  lien  upon  the  same  than  the  con- 
signee or  factor  might  have  enforced  against  the  actual  owner. 

Sec.  6.  Effect  of  three  preceding  sections.  The  provisions  of  the  three  preced- 
ing sections  shall  not  affect  the  hen  of  a  consignee  or  factor  for  the  expenses  and 
charges  attending  the  shipment,  transportation,  and  care  of  merchandise  intrusted 
to  him;  nor  prevent  the  actual  owner  of  merchandise  from  recovering  it,  previous 
to  any  pledge  thereof,  from  the  consignee  or  factor  or  from  his  assignee  in  case 
of  his  insolvency;  nor  prevent  such  owner  from  recovering  any  merchandise  or  do- 
cument 80  deposited  or  pledged,  upon  tender  of  the  money  and  restoration  of  the 
negotiable  security  or  property  so  advanced  to  such  consignee  or  factor,  and  upon 
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tender  of  such  further  amount  of  money  and  restoration  of  such  negotiable  instru- 
ment or  property  as  may  have  been  advanced  or  given  by  the  consignee  or  factor 
to  the  owner,  or  upon  tender  of  an  amount  of  money  equal  to  the  amount  or  value 
of  such  merchandise;  nor  prevent  him  from  recovering  from  a  person  with  whom 
such  merchandise  has  been  so  deposited  or  pledged  any  balance  of  money  remaining 
in  his  hands  as  the  proceeds  of  the  sales  thereof,  after  deducting  the  amount  or 
value  of  the  money  or  negotiable  security  so  advanced  thereon. 


New  York. 


Cons.  Laws,  1909,  c.  45.    An  Act  relating  to  Personal  Property,  con- 
stituting c.  4  of  the  Consolidated  Laws. 

Sec.  43.  Factors'  act.  1.  Every  factor  or  other  agent,  mtrusted  with  the  pos- 
session of  any  bill  of  lading,  custom-house  permit,  or  warehouseman's  receipt  for 
the  delivery  of  any  merchandise,  and  every  such  factor  or  agent  not  having  the 
documentary  evidence  of  title,  who  shall  be  intrusted  with  the  possession  of  any 
merchandise  for  the  purpose  of  sale,  or  as  a  security  for  any  advances  to  be  made 
or  obtained  thereon,  shall  be  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give 
validity  to  any  contract  made  by  such  agent  with  any  other  person,  for  the  sale 
or  disposition  of  the  whole  or  any  part  of  such  merchandise,  for  any  money  ad- 
vanced, or  negotiable  instrument  or  other  obligation  in  writing  given  by  such  other 
person  upon  the  faith  thereof.  2.  Every  person  who  shall  hereafter  accept  or  take 
any  such  merchandise  in  deposit  from  any  such  agent,  as  a  security  for  any  antece- 
dent debt  or  demand,  shall  not  acquire  thereby,  or  enforce  any  right  or  interest 
in  or  to  such  merchandise  or  document,  other  than  was  possessed  or  might  have 
been  enforced  by  such  agent  at  the  time  of  such  deposit.  3.  Nothing  contained  in 
the  preceding  subdivisions  of  this  section  shall  be  construed  to  prevent  the  true 
owner  of  any  merchandise  so  deposited,  from  demanding  or  receiving  the  same, 
upon  prepayment  of  the  money  advanced,  or  on  restoration  of  the  security  given, 
on  the  deposit  of  such  merchandise,  and  upon  satisfying  such  lien  as  may  exist 
thereon  in  favor  of  the  agent  who  may  have  deposited  the  same ;  nor  from  recovering 
any  balance  which  may  remain  in  the  hands  of  the  person  with  whom  such  mer- 
chandise shall  have  been  deposited,  as  the  produce  of  the  sale  thereof,  after  satis- 
fying the  amount  justly  due  to  such  person  by  reason  of  such  deposit.  4.  Nothing 
contained  in  this  section  shall  authorize  a  common  carrier,  warehouseman,  or  other 
person  to  whom  merchandise  or  other  property  may  be  committed  for  transportation 
or  storage  only,  to  sell  or  hypothecate  the  same. 


Ohio. 
Gen.  Code,  1910. 

Sec.  8358.  Lien  of  consignee  of  merchandise.  Every  person  in  whose  name 
merchandise  is  shipped,  or  delivered  to  the  keeper  of  a  warehouse,  or  other  factor 
or  agent,  to  be  shipped,  shall  be  deemed  the  true  owner  thereof,  so  far  as  to  entitle 
the  consignee  of  such  merchandi.se  to  a  Hen  thereon:  1.  For  any  money  advanced, 
or  negotiable  security  given  by  such  consignee,  to  or  for  the  use  of  the  person  in 
whose  name  such  shipment,  or  deUvery  of  merchandise  to  be  shipped,  has  been  made; 
2.  For  money  or  negotiable  security  received  by  the  person  in  whose  name  such 
shipment,  or  delivery  of  merchandise  to  be  shipped,  has  been  made  to,  or  for  the  use 
of,  such  consignee. 

Sec.  8359.  Limitation  on  last  section.  The  lien  provided  for  in  the  next  preceding 
section  shall  not  exist  when  such  consignee  has  notice  by  the  bill  of  lading,  or  other- 
wise, at  or  before  the  advancing  of  any  money  or  security  by  him,  or  at  or  before 
the  receiving  of  such  money  or  security  by  the  person  in  whose  name  the  shipment  or 
the  deUvery  of  the  merchandise  to  be  shipped  has  been  made,  that  such  person  is 
not  the  actual  and  bona  fide  owner  thereof. 

Sec.  8360.  In  what  cases  factor  or  agent  deemed  true  owner.  Every  factor  or 
other  agent,  intrusted  with  the  possession  of  a  bill  of  lading,  custom-house  permit. 


STATUTES.  475 

or  warehouse-keeper's  receipt  for  the  delivery  of  any  such  merchandise,  and  every 
such  factor  or  agent,  not  having  the  documentary  evidence  of  title,  intrusted  with 
the  possession  of  merchandise  for  the  purpose  of  sale,  or  as  a  security  for  advances 
to  be  made  or  obtained  thereon,  shall  be  deemed  to  be  the  true  owner  thereof,  so 
far  as  to  give  validity  to  any  contract  made  by  such  agent  with  any  other  person 
for  the  sale  or  disposition  of  the  whole  or  any  part  of  such  merchandise,  for  any 
money  advanced  or  negotiable  instrument,  or  other  obhgation  in  writing,  given 
by  such  other  person  upon  the  faith  thereof. 

Sec.  8361.  When  merchandise  deposited  by  agent  as  security  for  antecedent  debt. 
Every  person  who  accepts  any  such  merchandise  on  deposit  from  any  such  agent, 
as  security  for  any  antecedent  debt  or  demand,  shall  not  thereby  acquire  or  enforce 
any  right  or  interest  in  or  to  such  merchandise  or  document,  other  than  was  posses- 
sed or  might  have  been  enforced  by  such  agent,  at  the  time  of  such  deposit. 

Sec.  8362.  Rights  of  true  owner  under  last  two  sections.  Nothing  contained  in 
the  next  two  preceding  sections  shall  prevent  the  true  owner  of  any  merchandise, 
so  deposited,  from  demanding  or  receiving  it,  upon  repayment  of  the  money  ad- 
vanced, or  on  restoration  of  the  security  given  on  the  deposit  of  such  merchandise, 
and  upon  satisfying  such  hen  as  may  exist  thereon  in  favor  of  the  agent  who  depo- 
sited it;  nor  from  recovering  any  balance  which  may  remain  in  the  hands  of  the 
person  with  whom  such  merchandise  has  been  deposited,  as  the  produce  of  a  sale 
thereof,  after  satisfying  the  amount  justly  due  to  such  person  by  reason  of  the 
deposit. 

Sec.  8363.  Hypothecation  by  common  carriers  and  warehousemen.  Except  as 
hereinafter  provided,  nothing  contained  in  this  chapter  shall  authorize  a  common 
carrier,  warehouse-keeper,  or  other  person  to  whom  merchandise  or  other  property 
may  be  committed  for  transportation  or  storage  only,  to  sell  or  h3rpothecate  it. 

Sec.  8364.  Owner's  relief  by  action.  In  an  action  therein  by  the  owner  of  any 
merchandise  or  other  property,  so  intrusted  or  consigned,  a  court  may  compel  dis- 
covery or  grant  rehef  against  the  factor  or  agent  by  whom  such  merchandise  or  other 
property  has  been  applied  or  sold,  contrary  to  law,  or  against  a  person  who  know- 
ingly is  a  party  to  such  fraudulent  appUcation  or  sale  thereof.  No  answer  in  such 
action  shaU  be  read  in  evidence  against  the  defendant  making  it  on  the  trial  of  any 
indictment  for  the  fraud  charged  in  the  petition. 


Pennsylvania. 
Law  of  14  th  April,  1834. 

Sec.  1.  In  what  cases  consignees  to  have  a  lien.  Whenever  any  person  intrusted 
with  merchandise,  and  having  authority  to  sell  or  consign  the  same,  shall  ship  or 
otherwise  transmit  the  same  to  any  other  person,  such  other  person  shall  have  a 
hen  thereon:  I.  For  any  money  advanced  or  negotiable  security  given  by  him  ou 
the  faith  of  such  consignment,  to  or  for  the  use  of  the  person  in  whose  name  such 
merchandise  was  shipped  or  transmitted.  II.  For  any  money  or  negotiable  security 
received  for  the  use  of  such  consignee,  by  the  person  in  whose  name  such  merchandise 
was  shipped  or  transmitted. 

Sec.  2.  To  have  no  lien,  where  they  have  notice.  But  such  lien  shall  not  exist 
for  any  of  the  purposes  aforesaid,  if  such  consignee  shall  have  notice,  by  the  bill 
of  lading  or  otherwise,  before  the  time  of  such  advance  or  receipt,  that  the  person 
in  whose  name  such  merchandise  was  shipped  or  transmitted  is  not  the  actual 
owner  thereof. 

Sec.  3.  Persons  advancing  money  on  pledge  of  goods  by  factor,  without  notice, 
to  acquire  the  same  interest  as  if  the  factor  were  the  owner  thereof.  Whenever  any 
consignee  or  factor,  having  possession  of  merchandise,  with  authority  to  sell  the 
same,  or  having  possession  of  any  biU  of  lading,  permit,  certificate,  receipt,  or  order 
for  the  delivery  of  merchandise,  with  the  like  authority,  shall  deposit  or  pledge 
such  merchandise,  or  any  part  thereof,  with  any  other  person,  as  a  security  for  any 
money  advanced  or  negotiable  instrument  given  by  him  on  the  faith  thereof;  such 
other  person  shaU  acquire,  by  virtue  of  such  contract,  the  same  interest  in  and 
authority  over  the  said  merchandise  as  he  would  have  acquired  thereby,  if  such  con- 
signee or  factor  had  been  the  actual  owner  thereof :  Provided,  That  such  person  shall 
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not  have  notice  by  such  document,  or  otherwise,  before  the  time  of  such  advance 
or  receipt,  that  the  holder  of  such  merchandise  or  document  is  not  the  actual  owner 
of  such  merchandise. 

Sec.  4.  If  with  notice,  to  acquire  the  same  interest  as  the  factor  had  against 
his  principal.  If  any  person  shall  accept  or  take  such  merchandise  or  document 
from  any  such  consignee  or  factor,  in  deposit  or  pledge  for  any  debt  or  demand 
previously  due  by  or  existing  against  such  consignee  or  factor,  and  without  notice 
as  aforesaid,  and  if  any  person  sliall  accept  or  take  such  merchandise  or  document 
from  any  such  consignee  or  factor,  in  deposit  or  pledge,  with  notice  or  knowledge 
that  the  person  making  such  deposit  or  pledge  is  a  consignee  or  factor  only,  in  every 
such  case,  the  person  accepting  or  taking  such  merchandise  or  document  in  deposit 
or  pledge,  shall  acquire  the  same  right  and  interest  in  such  merchandise  as  was 
pos8es.sed  or  could  have  been  enforced  by  such  consignee  or  factor  against  his  prin- 
cipal, at  the  time  of  making  such  deposit  or  pledge,  and  no  further  or  other  right 
or  interest. 

Sec.  5.  Lien  for  expenses  to  remain.  Owner  may  recover  goods  from  factor 
or  his  assignees,  and  may  redeem  goods  pledged  by  factor,  or  recover  the  overplus 
of  the  proceeds  thereof.  Nothing  in  this  act  contained  shall  be  construed  or  taken: 
I.  To  affect  any  lien  which  a  consignee  or  factor  may  possess  at  law, for  the  expenses 
and  charges  attending  the  shipment  or  transmission  and  care  of  merchandise  consigned 
or  otherwise  intrusted  to  him.  II.  Nor  to  prevent  the  actual  owner  of  merchandise 
from  recovering  the  same  from  such  consignee  or  factor,  before  the  same  shall  have 
been  deposited  or  pledged  as  aforesaid,  or  from  the  assignees  or  trustees  of  such 
consignee  or  factor,  in  the  event  of  his  insolvency.  III.  Nor  to  prevent  such  owner 
from  recovering  any  merchandise  so  as  aforesaid  deposited  or  pledged,  upon  tender 
of  the  money,  or  of  restoration  of  any  negotiable  instrument  so  advanced  or  given 
to  such  consignee  or  factor,  and  upon  tender  of  such  further  sum  of  money,  or  of 
restoration  of  such  other  negotiable  instrument,  if  any,  as  may  have  been  advanced 
or  given  by  such  consignee  or  factor  to  such  owner,  or  on  tender  of  a  sum  of  money 
equal  to  the  amount  of  such  instrument.  IV.  Nor  to  prevent  such  owner  from 
recovering,  from  the  person  accepting  or  taking  such  merchandise  in  deposit  or 
pledge,  any  balance  or  sum  of  money  remaining  in  his  hands,  as  the  produce  of  the 
sale  of  such  merchandise,  after  deducting  thereout  the  amount  of  money  or  the 
negotiable  instrument  so  advanced  or  given  upon  the  security  thereof  as  aforesaid. 


Rhode  Island. 
Gen.  Laws,  1909,  c.  187.    Of  Principals  and  Agents  or  Factors. 

Sec.  1.  Lien  of  consignee  for  advances.  The  consignee  of  merchandise  shipped 
shall  have  a  lien  thereon  for  any  money  or  negotiable  security  by  him  advanced 
upon  the  faith  of  such  shipment  to  or  for  the  use  of  the  person  in  whose  name  the 
shipment  shall  have  been  made,  in  the  same  manner  and  to  the  same  extent  as  if 
such  person  were  the  true  owner  thereof:  Provided,  at  the  time  of  the  advance, 
the  consignee  shall  have  had  no  notice  or  knowledge  that  the  shipper  was  not  the 
true  owner  of  such  merchandise. 

Sec.  2.  Apparent  ownership  of  goods  is  deemed  the  real  ownership  for  certain 
purposes.  Every  person  intrusted  with  and  in  the  possession  of  goods  for  the  pur- 
pose of  sale,  or  of  any  bill  of  lading,  receipt,  or  certificate  of  a  warehouse-keeper 
or  inspector,  or  of  any  warrant  or  order  for  the  delivery  of  goods,  shall  be  deemed 
the  true  owner  of  the  goods  so  by  him  possessed  or  described  in  either  of  said  instru- 
ments in  favor  of  the  purchaser  or  pledgee  of  such  goods  for  money  or  negotiable 
.security:  Provided,  such  purchaser  or  pledgee  at  the  time  of  payment  or  advance 
as  aforesaid  shall  have  had  no  notice  or  knowledge  that  the  possessor  of  such  goods 
or  instrument  was  not  the  true  owner  of  such  goods  by  him  possessed  or  in  such 
instrument  described. 

Sec.  3.  Certain  bailees  are  prohibited  from  selling  or  pledging  such  goods.  Nothing 
in  the  preceding  section  shall  be  so  construed  as  to  authorize  a  common  carrier, 
warehouse-keeper,  or  other  person  to  whom  merchandise  or  other  property  may  have 
been  committed  for  transportation  or  storage  only,  to  sell  or  pledge  the  same;  nor 
shall  any  person  taking  in  deposit  or  pledge  merchandise  or  goods  described  in 
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either  of  the  instruments  therein  mentioned,  from  any  agent  for  sale,  warehouse- 
keeper,  or  inspector,  for  an  antecedent  debt,  be  entitled  to  any  greater  interest 
in  such  goods  or  instrument  than  was  possessed  by  such  agent,  warehouse-keeper, 
or  inspector  at  the  time  of  such  deposit  or  pledge. 

Sec.  4.  Purchases  and  sales  by  agents  are  valid  when.  All  purchases  and  con- 
tracts for  the  purchase  of  goods  made  with,  and  all  payments  for  goods  made  to, 
any  agent  intrusted  therewith,  or  with  or  to  the  consignee  thereof,  in  the  ordinary 
course  of  business,  shall  bind  the  owner  of  such  goods  in  favor  of  the  purchaser, 
contractor,  or  payee,  although  knowing  of  the  agency  or  consignment:  Provided 
he  had,  at  the  time  of  such  purchase,  contract,  or  payment,  no  notice  or  knowledge 
that  such  agent  or  consignee  was  not  authorized  to  sell  or  receive  payment  for  such 
goods. 

Sec.  5.  Right  of  true  owner  to  demand  goods  from  agent  or  consignee,  or  price 
from  purchaser  of  the  goods,  if  sold;  right  to  redeem  goods  pledged,  and  recover 
balances  from  pledgee  or  agent.  Nothing  in  this  chapter  contained  shall  be  so  con- 
strued as  to  prevent  the  true  owner  of  any  goods  shipped,  intrusted,  deposited, 
or  pledged  as  hereinbefore  described,  from  demanding  the  same  from  his  factor, 
agent,  or  consignee,  before  the  same  shall  have  been  so  sold,  contracted  to  be  sold, 
deposited,  or  pledged;  nor  to  prevent  such  owner  from  demanding  and  receiving 
from  any  such  purchaser  the  sum  agreed  to  be  paid  for  the  purchase  of  such  goods, 
subject  to  any  right  of  set-off  on  the  part  of  such  purchaser  against  such  agent 
or  factor ;  nor  to  prevent  any  such  owTier  from  demanding  and  recovering  such  goods 
from  any  person  with  whom  the  same  may  have  been  so  deposited  or  pledged  as 
a  security  for  any  money  or  other  property  advanced  or  any  negotiable  security 
or  obligation  in  writing  given  as  aforesaid,  upon  repayment  of  such  money  or 
restoration  of  such  other  property  and  satisfaction  of  such  security  or  obligation 
in  writing  so  advanced,  together  with  such  further  sum  as  shall,  with  the  amount 
so  advanced  by  such  depositary  or  pledgee,  be  equal  to  the  money  or  other  property 
and  security  or  obligation  in  writing,  if  any,  advanced  by  such  agent  or  factor 
to  such  owner  or  to  the  amount  for  which  such  agent  or  factor  has  a  lien  on  the  same 
goods;  nor  to  prevent  such  owner  from  recovering  from  such  depositary  or  pledgee 
any  balance  or  sum  of  money  remaining  in  his  hands  as  the  produce  of  the  sale  of 
such  goods  after  deducting  therefrom  tlie  amount  of  the  money  or  other  property 
or  security  in  writing  so  advanced;  and  the  amount  so  set  off  and  retained  by  such 
purchaser  or  paid  by  such  owner  on  redeeming  such  goods  or  in  any  manner  allowed 
by  him  on  recovering  the  same  or  the  produce  of  the  sale  thereof,  shall  be  deemed 
and  taken  as  so  much  paid  by  him  to  and  for  the  use  of  such  agent  or  factor. 
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Sec.  3345.  Liens,  ol  consignees  for  advances.  Every  consignee  of  property 
shall  have  a  Uen  thereon  for  any  money  advanced  or  negotiable  security  given 
by  him  to  or  for  the  use  of  the  person  in  whose  name  the  shipment  of  such  property 
is  made,  and  for  any  money  or  negotiable  security  received  by  such  person  for  his 
use  unless  he  shall,  before  advancing  any  such  money,  or  giving  such  security,  or 
before  it  is  so  received  for  his  use,  have  notice  that  such  person  is  not  the  actual 
owner  thereof. 

Sec.  3346,  Liens  of  factors,  brokers,  etc.  Every  factor,  broker,  or  other  agent 
intrusted  by  the  owner  ^vith  the  possession  of  any  biU  of  lading,  custom-house 
permit,  warehouse  receipt,  or  other  evidence  of  title  to  personal  property,  or  with 
the  possession  of  personal  property  for  the  purpose  of  sale,  or  as  security  for  any 
advances  made  or  liabiUty  by  him  incurred  in  reference  to  such  property,  shall 
have  a  hen  upon  such  personal  property  for  all  such  advances,  liabiUty  incurred, 
or  commissions  or  other  moneys  due  him  for  services  as  such  factor,  broker,  or  agent, 
and  may  retain  the  possession  of  such  property  until  such  advances,  commissions, 
or  moneys  are  paid,  or  such  liability  is  discharged. 
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DUTIES  OF  COMMON  CARRIER.  481 

I.  DEFINITION  OF  A  COMMON  CARRIER:  KINDS  OF  CARRIERS.  —  A  com- 
mon carrier  is  one  who  undertakes  as  a  business,  for  hire  or  reward,  to  carry  from  one 
place  to  another,  the  goods  of  all  persons  who  may  apply  for  such  carriage^).  The  mere 
fact  that  one  carries  goods  for  others,  from  time  to  time,  does  not  necessarily  make 
him  a  common  carrier.  To  constitute  that  status,  and  to  distinguish  him  from  a 
private  carrier,  the  carrier  must  hold  himself  out  as  wiULng  to  carry  goods  for  all  who 
may  apply  2).  If  he  assumes  such  public  employment,  it  is  immaterial  as  to  the  extent 
of  his  business  or  the  means  used  in  its  conduct.  Thus,  the  owner  of  a  dray  or  delivery 
wagon,  or  of  a  small  canal  boat,  may  be  as  much  a  common  carrier  as  a  transcon- 
tinental railroad  company  or  a  transoceanic  steamship  company^).  On  the  other 
hand,  the  owner  of  a  raOroad  or  a  steamship  is  not  necessarily  a  common  carrier. 
Thus,  where  a  railroad  was  built  for  use  entirely  in  connection  with  the  private 
business  of  its  owner,  and  was  used  in  that  business  exclusively,  the  owner  of  such 
railroad  did  not  assume  the  duties  a  common  carrier*).  So,  an  owner  of  a  steam- 
ship who  uses  the  ship  in  his  own  business,  does  not  necessarily  become  a  common 
carrier  under  the  common  law  from  the  fact  that  he  takes  on  board  goods  for  the 
accommodation  of  another  person,  even  though  he  receives  a  reward  for  such 
service^). 

Express  companies  plainly  fall  within  the  classification  of  common  carriers. 
These  are  companies  which  undertake  for  a  special  rate,  to  forward  goods  in  somewhat 
safer  custody  and  to  deliver  them  with  somewhat  greater  certainty  than  the  ordinary 
common  carrier,  though  employing,  except  for  purposes  of  local  delivery,  the  means 
of  conveyance  of  railroad  and  steamship  companies.  Though  they  do  not  own  or 
control  the  means  of  transportation,  yet  they  undertake  for  the  carriage  of  goods  for 
all  persons  indifferently,  and,  hence,  have  been  uniformly  held  to  be  common 
carriers  8). 

On  the  other  hand,  sleeping  car  companies  and  parlor  car  companies,  which 
undertake  to  furnish  accommodation  for  passengers  on  railroad  trains,  have  been 
held,  notwithstanding  that  their  employment  appears  to  be  of  a  public  nature,  not 
to  be  common  carriers  of  passengers^). 

II.  DUTIES  OF  COMMON  CARRIER.  —  A.  Duty  Dependent  upon  Extent  to  which 
he  Holds  Himself  Out  as  a  Carrier.  —  A  carrier  by  undertaking  a  pubUc  employment 
does  not  necessarily  hold  himself  out  as  a  carrier  of  goods  of  every  kind  which  may  be 
offereti.  Thus,  a  carrier  of  passengers,  as  a  street  railwaj' company,  is  under  no  obli- 
gation to  carry  goods  generally.  But  this  obligation  may,  of  course,  be  assumed^). 
So,  an  ordinary  common  carrier  of  goods  does  not  hold  himself  out  as  a  carrier  of 
goods  of  great  value,  such  as  money  or  works  of  art^).  Sometimes,  where  the  carrier 
is  a  corporation,  the  question  whether  or  not  it  is  a  common  carrier  of  such  articles 
must  be  considered  in  cormection  with  its  charter i").  Thus,  if  its  charter  authorizes 
it  to  carry  goods,  wares,  and  merchandise,  it  has  been  held  that  the  company  would 
not  be  liable  for  the  carriage  of  bank  billsi^).   However,  if  the  company  has  departed 


1)  1  Hutchinson  on  Carriers,  sec.  -17.  —  Co.    v.    De   Norbra,    (1896)    72   Fed.    739.    — 

2)  There  is  some  authority  to  the  effect  that  ^)  Allen  v.  Sackrider,  (1867)  37  N.  Y.  341.  — 

one  who  has  not  held  himself  out  as  a  carrier  ®)   Buckland   v.    Adams   Express   Co.,    (1867) 

for  the  public  may  nevertheless  be  held  liable  97   Mass.    124;   Bank  of  Kentucky   v.   Adams 

for  the  extraordinary  duties  which  the  common  Express  Co.,   (1876)   93  U.   S.    174.     The  fact 

carrier  owes  in  respect  to  goods  delivered  to  that  the  business  is  called  that  of  "forwarder" 

him    for    carriage.      Gordon    v.     Hutchinson,  or    "dispatch"    company    does    not    alter    the 

(1841)  37  Am.  Dec.  464.   But  the  great  weight  Uability.   Hutchinson  on  Carriers,  sees.  71 — 72. 

of  authority  is  to  the  contrsu-y.    1  Hutchinson  —  ")   Neither  are  they  inn  keepers   (another 

on  Carriers,  sees.   48  et  seq. ;  Memphis  News  class   of   persons   subject    to    the   duties   of   a 

Publishing  Co.,  v.  Railway,  (1900)  75  S.  W.  public   calling).     Pullman  Palace   Car   Co.    v. 

941.   _  3)   In  Robertson  v.   Kennedy,   (1834)  Hall,   (1899)    106  Ga.    765;   44   L.   R.    A.    790. 

26  Am.  Dec.  466,   the  owner  of  an  ox  team  Such    companies,    however,    are    defined    as 

hauling  goods  upon  a  sled  was,  from  the  fact  common   carriers   under   the   Interstate   Com- 

that  he  was  engaged  in  serving  all  who  sought  merce  Act.  1  Hutchinson  on  Carriers  sec.  67. 

his  services,  held  a  common  carrier. — ■*)  Wade  —  *)   1   Hutchinson  on  Carriers,  sec.   60.   — 

V.  Lutcher,  etc.,  Co.,  (1896)  74  Fed.  517,  33  3)  Pfister  v.  Central  Pacific  Railroad  Co.,  (1886| 

L.   R.   A.   255.    In  Fleming  v.  RaUroad  Co.,  70  Cal.   169.  —  i")  Sewall  v.  AUen,  (1831)  6 

(1901)  89  Mo.  App.   129,  a  belt  line  engaged  Wend.  335,  346;  Citizens  Bank  v.  Nantucket 

in  switching   trains  on  its  own  road  from  a  Steamboat  Co.,  (1811)  2  Story,  33;  5  Fed.  Cas. 

station   to   neighboring   stockyards   was   held  N.  O.  2730;  Pfister  v.  Central  Pacific  R.  R.  Co., 

to  be  a  common  carrier.    Cf.  Albion  Lumber  (1886)  70  Cal.  169.  —  ii)  Sewall  v.  Allen  supra. 
B  31 
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from  its  chartered  purposes,  and  lias  hold  itself  out  to  the  public  as  a  carrier  of  such 
articles,  only  the  State  or  the  stockholder  can  complain  of  the  violation  of  the  char- 
ter. It  is  well  settled  that  the  corporation  itself  cannot  set  up  tlie  defence  of  ultra 
vires  in  such  a  case  in  an  action  brought  by  a  shipper^). 

A  person  or  company  engaged  generally  in  the  business  of  a  common  carrier 
may,  by  special  contract,  adopt  a  different  character^).  Thus,  where  a  shipowner 
grants  a  charter  party  by  which  the  hirer  becomes  entitled  to  the  whole  capacity 
of  the  ship,  the  owner  is  not  a  common  carrier  for  the  voyage,  but  is  an  ordinary 
bailee  for  hire 3).  So,  where  the  owner  of  goods  also  owns  cars  which  he  uses  in  their 
transportation,  the  railroad  company  merely  supplying  the  road  and  motive  power, 
the  latter  has  been  usually  held  not  a  common  carrier  with  respect  to  such  cars  and 
goods*).   The  railroad  would  seem  to  be  a  bailee  for  hire  in  such  cases. 

B.  Duty  to  Accept  Goods  for  Transportation.  —  The  first  duty  of  the  common 
carrier  is  to  accept  goods  offered  to  him  for  carriage^).  This  obligation,  however, 
is  not  absolute.  Thus,  the  carrier  who  has  held  himself  out  as  carrying  only  certain 
kinds  of  goods,  cannot  be  compelled  to  carry  other  kinds 8).  And  even  though  he  had 
undertaken  to  carry  goods  generally,  it  is  plain  that  he  will  not  be  required  to  carry 
articles  dangerous  in  themselves'),  or  the  carriage  of  which  is  illegal*).  It  has  been 
held,  liowever,  that  a  railroad  cannot  refuse  to  carry  coal  because  its  quality  is  inferior 
and  will  tend  to  hurt  the  market  for  coal  from  the  section  from  which  it  is  carried, 
and  thereby  decrease  the  carrying  business  of  the  road^).  And  though  the  goods 
are  proper  to  be  carried,  the  carrier  is  not  always  obliged  to  accept  thorn.  Thus,  1.  he 
is  not  obliged  to  accept  goods  where  they  are  not  properly  packed'"),  or  2.  Where 
press  of  business  will  not  enable  him  to  carry  the  goods  tendered  i'),  or  3.  Wliere  they 
are  tendered  at  an  unreasonable  time  or  place,  or  at  a  time  or  place  other  than  that 
fixed  by  the  reasonable  regulations  of  the  carrier  12) ;  or  4.  Where  they  are  tendered  by 
a  person  having  no  authority  to  deliver  them  i^),  or  5.  Wliere  he  would  be  exposed  to 
unusual  risk  is  he  undertakes  to  carry  the  goods  i*). 

WHiere  none  of  these  reasons,  nor  others  of  a  like  character,  exist,  however,  the 
carrier  must  carry  such  proper  goods  as  are  properly  tendered  to  him  for  carriage, 
and  are  of  the  kind  as  to  which  he  has  assumed  to  be  a  carrier.  If  he  refuses  to  carry 
the  goods  -ivithout  just  excuse,  he  is  answerable  in  damages  to  tlie  owner^^). 

C.  Other  Duties  of  the  Carrier  at  Common  Law.  —  Besides  the  duty  to  receive 
and  carry  goods,  the  carrier  owes  certain  other  obligations  of  a  public  nature.'  1.  It 


I)  Smith  V.  Nashua,  etc.,  R.  R.  Co.,  Wyman,  of  the  Harvard  Law  School,  in  23 
(1853)  .59  Am.  Dec.  364.  —  2)  The  question  Harvard  Law  Review,  339  (1910).  —  »)  Olanta 
of  the  right  of  the  common  carrier  to  limit  Coal  Min.  Co.  v.  Railroad  Co.,  (1906)  144 
his  liability  is  considered  later  under  the  to-  Fed.  150.  —  i")  Union  Express  Co.  v.  Graham, 
pic  Limitation  of  Liability.  In  the  cases  (1875)  26  Ohio  St.  595.  —  ")  Peet  v.  Railway, 
cited  in  the  following  note,  the  carrier  had  (1866)  20  Wis.  594.  —  ")  Cronkliite  v.  Wells, 
changed  his  status  from  that  of  a  common  (1865)  32  N.  Y.  247;  Harp  v.  Railroad  Co., 
carrier  to  that  of  an  ordinary  bailee,  or,  in  (1903)  125  Fed.  445.  ■ — i')  In  such  cases  though 
some  cases,  to  that  of  a  mere  agent.  —  ^)  Lamb  the  carrier  is  not  liable  tor  an  unlawful  inter- 
V.  Parkman,  (1857)  14  Fed.  Cas.  No.  8020.  The  ference  with  the  goods  if  he  accepts  them 
general  principles  of  law  governing  charter  from  such  person  in  good  faith,  believing  that 
parties  will  be  found  in  the  chapter  on  Con-  the  latter  had  the  proper  authority,  he  may 
tracts,  supra.  —  ■•)  Most  of  the  cases  on  this  nevertheless  require  evidence  of  authority  and 
subject  have  been  cases  of  travelling  circuses  refuse  to  carry  unless  t  hat  evidence  is  produced, 
and  menageries.  Coup  v.  Wabash  Railway  Co.,  Fitch  v.  Newberrj',  (1843)  1  Dougl.  (Mich.)  1. 
(1885)  56  Mich.  Ill;  Wilson  v.  Railroad  Co.,  — !■*)  Existence  of  state  of  war  held  an  excuse. 
(1904)  129  Fed.  774,  affirmed,  (1904)  133  Phelps  v.  Railroad  Co.,  (1880)  94  lU.  548.  — 
Fed.  1022.  —  ^)  1  Hutchinson  on  Carriers,  *')  People  v.  New  York  Central,  etc.,  R.  Co., 
sec.  111.  —  6)  Piatt  V.  Lecocq,  (1907)  158  (1882)  28  Hun,  (N.  Y.)  543.  (In  this  case  man- 
Fed.  723,  731.  —  ")  California  Powder  Works  damns  was  granted  at  the  suit  of  the  State 
V.  Atlantic  and  Pacific  Railway  Co.,  (1896)  to  compel  the  railroad  to  operate  its  trains.) 
113  Cal.  329  (explosives);  Coup  v.  Wabash,  The  duty  of  carriers,  notably  railroads,  to 
etc.,Ry.Co.,  (1885)56Mich.  Ill  (wildanimals).  accept  goods  offered  for  transportation  is 
The  interstate  transportation  of  explosives  is  frequently  enforced  by  penalties  and  fines, 
regulated  by  Acts  of  Congress  of  May  30,  1908  Statutes  to  this  effect  exist  in  a  number  of 
(35  U.  S.  Statutes  at  Large  c.  234)  and  of  States.  These  statutes  ordinarily  require  that 
March  4,  1909  (35  V.  S.  Statutes  at  Large  the  shipper  give  notice  to  the  railroad  as  to 
c.  321  sees.  232  et  seq.).  ■ —  *)  See  article  on  the  amount  of  freight  to  be  transported  or  the 
the  Inherent  Limitation  of  the  Public  Service  number  of  cars  required,  and  require  the  railroad 
Duty  to  Particular  Classes,  by  Professor  Bruce  to  furnish  the  same  within  a  certain  time. 
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is  his  duty  to  have  and  to  furnish  adequate  facilities  for  the  reasonably  prompt 
transportation  of  goods i).  He  will  therefore  be  liable  in  damages,  even  though  his 
failure  to  carry  is  due  to  the  fact  that  he  has  not  sufficient  means  for  transportation, 
unless  such  circumstances  as  unusual  press  of  business,  strikes  on  the  part  of  his 
employees,  or  the  like  circumstances,  excuse  his  want  of  facilities^).  2.  It  is  the  duty 
of  the  carrier  to  serve  all  members  of  the  public  alike,  and  without  discrimination  as 
to  facilities  or  rates^).  This  duty  is  emphasized  by  State  and  Federal  laws  requiring 
equality  in  rates  and  service,  a  thing  that  is  not  demanded  under  the  common  law 
rule  in  question.  The  rule  against  discrimination,  in  the  absence  of  statute,  does  not 
require  an  equality  of  treatment  but  merely  absence  of  unreasonable  discrimination 
in  the  matter  of  rates  and  facilities*).  Tlie  requirement  that  no  discrimination  shall 
be  had  among  the  members  of  the  public  does  not  require  that  the  carrier  shall  not  use 
his  faculties  so  far  as  they  are  not  connected  immediately  with  his  public  duties  just 
as  he  pleases.  Thus,  though  the  matter  is  one  upon  which  it  cannot  be  said  that  the 
rule  has  been  finally  settled,  the  prevailing  weight  of  authority  is  to  the  effect  that  a 
railroad  company  may  grant  special  and  exclusive  privileges  at  its  stations  to  certain 
hackmen,  porters,  or  expressmen.  The  theory  upon  which  the  right  of  the  carrier  to 
give  such  preferences  is  based  is  that  the  carrier  is  reaUy  providing  for  the  public 
convenience  and  welfare  by  granting  such  monopoly^).  The  detailed  discussion  of 
the  public  duties  of  the  carrier  falls  outside  of  the  scope  of  the  present  work. 

D.  Duties  of  Carriers  with  Respect  to  the  State.  —  It  is  not  within  the  scope  of 
this  work  to  discuss  the  common  carrier  in  his  relation  to  the  State.  It  is  sufficient 
to  say  that  legislation  of  a  most  far  reaching  character  has  been  adopted  by  the  Natio- 
nal and  State  governments  for  the  purpose  of  requiring  carriers  to  perform  their 
common  law  duties  of  equal  service  without  discrimination.  A  reference  to  some  of 
the  National  statutes  is  had  in  the  note^). 

III.  BILLS  OF  LADING.  —  A.  Definition  and  Form.  —  A  carrier  may  undertake 
to  transport  goods  without  giving  any  document  or  receipt  for  the  goods,  but  such  a 
transaction  is  very  unusual^).  Usually  such  a  document  is  given.  Technically  a 
bill  of  lading  is  a  written  evidence  of  a  contract  of  carriage  of  goods  sent  by  sea  for 
a  certain  freight^).  The  written  contract  of  the  carrier  by  land,  however,  is  also 
usually  spoken  of  nowadays  as  a  bill  of  lading,  although  other  words  are  often 
used,  as  "freight  bDls,"  "domestic  bills  of  lading"^). 

A  "clean"  bill  of  lading  is  one  issued  by  a  ship's  master,  o^-ner,  or  agent,  for  the 
transportation  of  goods  by  water,  and  which  is  silent  as  to  the  manner  of  stowing 
the  goods.  In  such  case  the  goods  must  be  stowed  under  deck,  and  it  cannot  therefore 
be  shown  by  the  owner  that  there  was  an  oral  stipulation  that  the  goods  might  be 
stowed  on  deck^"). 

In  the  absence  of  statute,  it  seems  there  is  no  duty  on  the  carrier  to  issue  a  bill 
of  lading,  nor  is  there  any  duty  on  the  shipper  to  require  one^^),  though  statutes  in  a 
few  States  have  imposed  this  duty  upon  the  carrier^^).  Indeed,  historically,  the 
origin  of  the  bill  ol  lading  is  the  desire  on  the  part  of  the  carrier  to  exempt  himself 
from  loss  by  reason  of  certain  causes^^). 


1)  5  Am.  and  Eng.  Encyc.  L.  (2d  Ed.)  .■Vet)  dealing  with  combination  in  restraint  of 
p.  167.  —  2)  Michigan  Central  R.  Co.  v.  trade  and  held  to  include  interstate  carriers 
Barrows,  (1875)  33  Mich.  6.  —  3)  5  Am.  in  U.  S.  v.  Trans-Missouri  Freight  Associa- 
and  Eng.  Encyc.  L.  (2d  Ed.)  p.  177.  —  tion  (1896)  166  U.  S.  341  and  U.  S.  v.  Joint 
*)  See  article  on  Business  Policies  Inconsistent  Traffic  Association,  (1897)  171  U.  S.  505. 
with  Public  Employment,  20  Harvard  Law.  Other  legislation  dealing  with  safety  of  pas- 
Review,  (1907)  p.  oil,  by  Professor  Bruce  sengers  and  employees  and  other  matters 
Wyman.  —  ^)  Donovan  v.  Pennsylvania  R.  affecting  interstate  commerce  may  be  found 
R.  Co.,  (1905)  199  U.  S.  272.  —  6)  U.  S.  Stat,  of  Watkins  on  Shippers  and  Carriers,  1909. 
1909 — 1910,  c.  309,  p.  539  (creating  Commerce  The  principal  Federal  acts  are  reprinted  infra. 
Court);  3  Fed.  Stat.  Arm.  809;  same  act  24  as  well  as  certain  State  acts.  The  Sherman 
U.  S.  Stat.  379  (1887)  (the  CuUom  Act);  10  Act  is  reprinted  under  Monopolies  and  Com- 
Fed.  Stat.  Ann.  170,  32  U.  S.  Stat.  847  (the  binations,  infra.  —  ')  Missouri  etc.  R.  Y.  Co. 
Elkins  Act);  Fed.  Stat.  Ann.  Supp.  1907,  p.  v.  Patrick,  (1906)  144  Fed.  632.  —  »)  Porter, 
167,  34  U.  S.  Stat.  584  (1906)  the  Hepburn  Bills  of  Lading,  sees.  1  and  2.  —  »)  4  Am. 
Act.)  These  acts  constitute  the  acts  creating  and  Eng.  Encyc.  (2d  Ed.)  510.  —  1")  The 
the  Interstate  Commerce  Commission  and  Delaware,  (1871)  14  Wall.  579.  — i')  Johnson 
dealing  vrith  its  powers  over  carriers  engaged  v.  Stoddard,  (1868)  100  Mass.  306.  —  12)  e.  g., 
in  interstate  commerce.  7  Fed.  Stat.  Ann.  Texas,  Rev.  St.  1895,  art.  322.  —  »)  Porter, 
336;  26  U.  S.  Stat.  210  (1890)  (the  Sherman  Bills  of  Lading,  sec.   13. 

31* 
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In  the  case  of  bills  of  lading  issued  for  carriage  of  goods  by  sea,  it  is  the  custom 
to  issue  them  in  sets  of  three.  Each  of  these  is  an  original  and  the  three  constitute 
but  one  bill  of  lading^).  In  domestic  carriage,  it  is  the  custom  to  issue  duplicates,  but 
such  duplicates  are  merely  copies  of  the  original  bill,  so  that  if  the  bill  be  made  "or 
order,"  the  carrier  will  not  be  justified  in  surrendering  the  goods  to  the  consignee 
without  the  delivery  of  the  original  2). 

The  bill  of  lading  usually  contains  the  date  and  place  of  shipment,  the  name  of 
the  shipper,  carrier,  and  consignee,  the  name  and  place  of  destination  and  the  terms 
upon  which  the  goods  are  carried 3). 

B.  Authority  to  Issue  Bill  of  Lading.  —  For  centuries  the  master  of  a  vessel  has 
been  considered  as  having  implied  authority  to  is.sue  bills  of  lading  for  goods  actually 
delivered  to  the  vessel*).  It  is  well  settled,  however,  that  this  power  extends  only 
to  goods  actually  received^).  Whether  a  bona  fide  purchaser  or  indorsee  of  a  bill  of 
lading  given  by  a  master  or  other  agent,  where  goods  are  in  fact  shipped,  may  re- 
cover against  the  carrier  is  a  different  question,  and  one  upon  which  great  divergence 
of  opinion  exists.    The  matter  will  be  considered  in  another  place ^). 

Questions  frequently  arise  with  respect  to  the  power  of  a  carrier  to  issue  a  bill 
ol  lading  binding  a  connecting  carrier  to  whom  the  first  carrier  is  to  deliver  the  goods. 
Unless  the  initial  carrier  actually  had  the  authority  to  bind  the  coimecting  carrier, 
or  unless  the  latter  ratifies  his  previous  want  of  authority,  the  bill  will  not  be  binding 
on  the  second  carrier.  The  second  carrier  will,  under  his  pubhc  duty,  be  obliged  to 
accept  the  goods  from  the  first  carrier,  and  hence  cannot  be  considered  as  having 
ratified  the  bill  of  lading  by  merely  transporting  the  goods'').  Where  the  first  carrier 
signs  without  autliority,  it  would  seem  that  he  is  Uable  for  any  damages  which  the 
shipper  suffers  by  his  unauthorized  act,  upon  the  theory  that  an  agent  imphedly 
warrants  his  authority. 

C.  Threefold  Character  of  Bill  of  Lading.  —  The  bill  of  lading  has  a  three-fold 
character:  1.  As  a  receipt  or  an  evidence  that  the  goods  have  been  received  by  the 
carrier ;  2.  As  a  contract  evidencing  the  agreement  between  the  parties ;  3.  As  a  muni- 
ment of  title,  representing  the  goods. 

1.  THE  BILL  OF  LADING  AS  A  RECEIPT.  —  As  a  receipt,  the  bill  of  lading, 
while  it  prima  facie  establishes  the  receipt  of  the  goods,  and  settles  their  description 
and  quantity  or  weight*),  is  by  no  means  conclusive  8).  Tlie  carrier  may,  notwith- 
standing as  against  the  shipper  show  either  that  no  goods  were  received,  or  that 
tiiose  received  differed  in  character  and  quantity  from  the  description  in  the  biUi°). 

Of  course,  the  carrier  may,  by  his  language,  make  the  bill  of  lading  conclusive 
upon  these  matters,  but  the  language  to  have  that  effect  must  be  clear  and  explicit^i). 
The  use  of  the  words  "quantity  guaranteed"  has  been  held  to  indicate  that  the  carrier 
intended  to  be  concluded  by  the  bilP^).  Astipulation,  however,  that  the  carrier  will 
pay  damages  "caused  by  boat  or  carrier,  or  deficiency  of  cargo  from  quantity  as 
lierein  specified,"  was,  in  some  early  cases,  held  insufficient  to  charge  the  carrier 
where  the  amount  dehvered,  though  short  of  the  amount  specified  in  the  bill,  was 
the  amount  in  fact  received  by  the  carrier i^).  But  this  doctrine  has  been  shaken  if 
not  destroyed  by  later  decisions^*). 

^Vhere  the  bill  specifies  that  the  good.s  were  shipped  "in  good  condition,"  it  has 
frequently  been  held  that  it  may  be  shown  that  the  goods  were  not  in  good  condition 
when  shipped.  The  effect  of  the  recital  seems  to  be  to  raise  a  prima  facie  presumption 
that  the  goods  were  free  from  obvious  defects,  but  it  certainly  does  not  prevent  the 
carrier  from  showing  a  loss  by  reason  of  latent  defects  in  the  goods  ^S).  The  use  of  the 
words,  "apparent  good  condition,"  does  not  seem  to  alter  the  construction  of  the 
phrase  1®). 


1)  Williston  on  Sales,  sec.  441.  —  2)  Mid-  ■)  The  Lady  Franklin,  (1868)  8  Wall.  325.  — 

land  Nat.  Bank  v.  Missouri  Pac.  Ry.  Co.,  (1896)  lO)  Porter,  Bills  of  Lading,  sees.  14 — 32.  SeeUni- 

132  Mo.  492.     Cp.  Uniform  Bills   of  Lading,  form  Bills  of  Lading  Act,  sec.  23. — ")  Porter, 

sees.   6,  7.  —  *)  4  Am.  and  Eng.   Encyc.  L.  Bills  of  Lading,  sec.  31.  — 12)  Bissell  v.  Camp- 

(2d  Ed.)  p.  513.  —  *)  4  Am.  and  Eng.  Encyc.  beU,  (1873)  54  N.  Y.  353.  —  ")  Abbe  v.  Eaton, 

L.   512;   1   Hutchinson  on  Carriers,  sec.   159.  (1873)  51  N.   Y.   410;  Meyer  v.  Peck  (1863) 

—  ')  Schooner  Freeman  v.  Buckingham,  (1855)  28  N.  Y.  590.  —  >*)  Rhodes  v.  Newhall,  (1891) 

18How.  182.  — 8)  See  post,  section  on  The  Bill  of  126  N.  Y.  859;  Sawyer  v.  Cleveland  Iron  Min. 

Lading  as  a  Muniment  of  Title.  —  ')  Gulf,  etc.,  Co.,  (1895)  69  Fed.  211.  —  i^)  Barrett  v.  Rogers, 

Ry.  Co.  V.  Dwyer,  (Texas,  1890)  16  Am.  St.  R.  (Massachusetts,  1811)  5  Am.  Dec.  45.  —  ")  m. 

926.  —  8)  The  Titania,  (1904)  131  Fed.  229.  —  Cent.  R.  R.  v.  Cobb,  (1874)  72  HL  IU.  148. 
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The  words  "contents  unknown"  in  the  bill  of  lading  acknowledge  that  the  goods 
when  received  are  externally  in  good  condition.  Under  such  a  clause  the  shipper 
cannot  rely  upon  the  bill  of  lading  as  prima  facie  evidence  to  show  the  condition  of 
the  goods  at  the  time  of  shipment i). 

It  would  seem  that  the  qualification  of  the  receipt  by  such  words  as  "contents 
and  value  unknown"  can  only  apply  where  the  contents  are  not  open  for  inspection 2). 
Even  where  a  bUl  of  lading  is  bought  by  a  bona  fide  purchaser  for  value,  he  caimot 
assert  that  he  reUed  upon  the  statement  of  weight  given  in  the  bill,  where  this  state- 
ment is  qualified  by  the  use  of  such  an  expression  as  "weight,  contents,  and  value 
unknown"  3). 

2.  THE  BILL  OF  LADING  AS  A  MUNIMENT  OF  TITLE.  —  The  law  upon 
this  subject  is  in  far  from  a  satisfactory  condition,  save  in  jurisdictions  where  the 
matter  has  been  regulated  by  statute. 

The  common  law  treats  the  bill  of  lading  as  a  symbol  of  the  goods,  and  its  transfer 
is  equivalent  to  a  transfer  of  the  property  in  the  goods*).  In  other  words,  the  transfer 
of  the  bill  of  lading  transfers  a  right  in  rem  and  not  a  mere  right  in  personam.  Beyond 
this,  however,  the  common  law  does  not  go.  It  does  not  recognize  the  negotiability 
of  biUs  of  lading,  so  that  a  purchaser  of  such  bill  from  one  who  has  a  defeasible  title 
does  not,  under  the  common  law,  get  any  better  title  than  his  seller  had^). 

On  the  other  hand,  the  commercial  world  deals  with  the  bill  of  lading  as  if  it 
were  a  negotiable  instrument  as  well  as  a  symbol  of  the  goods.  The  purchase  or  pledge 
of  a  biU  of  lading  or  raUroad  shipping  receipt,  under  which  goods  are  made  deliver- 
able to  the  order  of  a  person  named  is  a  very  frequent  transaction.  It  is  important 
that  the  rights  of  such  bona  fide  purchasers  or  pledgees  should  be  protected  as  far 
as  is  consistent  with  the  rights  of  other  persons. 

It  has  become  the  almost  universal  practice  of  railroads  to  issue  two  forms  of 
bills  of  lading,  the  "order"  biU  and  the  "straight"  biU.  Where  the  first  form  is  issued, 
the  railroad  refuses  to  surrender  the  goods  unless  the  bill  be  also  produced  and  surren- 
dered. Under  the  second  form,  the  railroad  may  discharge  its  obligation  without 
demanding  the  bill,  by  a  delivery  of  the  goods  to  the  person  named  as  consignee. 
The  courts  have  to  a  certain  extent  recognized  the  commercial  practice  of  the  rail- 
roads and  the  business  community  as  law,  and  in  several  cases  it  has  been  held  that 
the  carrier  by  making  delivery  to  an  assignee  of  the  consignee  without  demanding 
the  surrender  of  the  bill  of  lading,  becomes  liable  to  the  holder  of  such  "order"  bill 
for  the  value  of  the  goods  so  delivered.  On  the  other  hand,  there  is  no  liability  where 
the  carrier  dehvers  to  the  consignee,  in  the  case  where  the  bill  is  a  "straight"  one^). 

This  view  affords  a  measure  of  protection  to  persons  dealing  with  "order"  bills 
of  lading,  but  still  falls  short  of  giving  the  complete  security  which  the  commercial 
community  demands.  The  situation  may  be  that  the  person  discounting  the  bill  of 
lading  himself  had  no  title,  or  at  most  a  defeasible  title  to  the  bill.  In  such  cases  the 
courts  have  generally  held  that  the  former  owner  of  the  goods  may  prove  his  right 
even  as  against  a  bona  fide  holder. 

As  illustrating  the  partial  nature  of  the  protection  afforded  the  bona  fide  purcha- 
ser of  the  bill  of  lading  under  the  common  law  view,  the  case  of  the  issuance  of  a  bill 
where  no  goods  have  actually  been  received  by  the  master  of  a  ship  or  freight  agent, 
may  be  mentioned.  The  Federal  courts  and  the  courts  of  a  majority  of  the  States 
hold  in  such  a  case  that  the  carrier  is  not  liable  to  the  bona  tide  purchaser  or  pledgee 
of  such  fraudulently  issued  bill  of  lading').  But  there  is  a  respectable  amount  of 
authority  holding  the  contrary  view,  and  apparently  with  the  better  reason S). 
Manifestly,  the  purchaser  or  pledgee  of  a  bill  of  lading,  in  jurisdictions  where  the 
first  view  prevails  takes  greater  risks  than  the  exigencies  of  commerce  demand. 
Negotiability  of  Bills  of  Lading  under  Statutes.  —  Statutes  have  been  passed 
from  time  to  time  in  a  few  jurisdictions  to  obviate  this  result,  but  the  courts  seem 


1)  Clark  V.  BarnweU,  (1851)  12  How.  272;  Co.,  (1893)  56  Fed.  369,  (1894)  63  Fed.  391. 

Argo  Steamship  Co.  v.  Seago,  (1900)  101  Fed.  —  ')  Friedlander  v.  Texas,  etc..  Railway  Co., 

999.  See  also  La  Kroma,  (1905)  138  Fed.  936.  —  (1888)  130  U.  S.  416.  —  »)  Bank  of  BaUvia 

2)Tibbitsv.RailroadCo.,(1893)49Ill.App.567.  v.  N.  Y.,  etc.,  Railroad  Co.,  (1887)  106  N.  Y. 

—  3)  Miller  V.  Hannibal  Railroad  Co.,  (1882)90  195.    Williston  on  Sales,  sec.  419.    Upon  the 

N.  Y.  430;  see  also  Iron  Mt.  Ry.  Co.  v.  Knight,  whole  matter  treated  in  this  and  the  foUow- 

(1887)  122  U.  S.  78.  —  *)  Williston  on  Sales,  ing  sections  see  Williston  on  Sales  chap.  12, 

sec.   405.   —   »)  Williston  on  Sales,  sees.   281,  which   is   the   only   satisfactory   discussion    to 

406.  —  «)  Walters  v.  Western,  etc..  Railroad  be  found  upon  this  difficult  subject. 
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to  have  placed  rather  strict  interpretations  upon  themi).  Thus,  where  a  statute 
declared  that  bills  of  lading  were  negotiable  in  the  same  manner  as  bills  of  exchange 
and  promissory  notes,  the  Supreme  Court  of  the  United  States  held  that  the  intention 
was  merely  to  enable  them  to  be  transferred  by  indorsement,  and  not  to  enable  the 
bona  fide  purchaser  to  take  a  better  title  than  his  vendee  had 2). 

Legislation  of  the  character  referred  to  has  not  proved  sufficient  to  meet  the 
demands  of  commerce,  and  accordingly  the  Commissioners  on  Uniform  State  Laws 
iiave  caused  to  be  prepared  a  Uniform  Bills  of  Lading  Act,  in  which  the  whole  subject 
has  been  scientifically  codified  ^).  The  most  essential  sections  of  this  Act  are  sections  31 
and  32.  The  former  provides:  "A  negotiable  bill  may  be  negotiated  by  any  person 
in  possession  of  the  same,  however  such  possession  may  have  been  acquired,  if,  by 
the  terms  of  the  bill,  the  carrier  undertakes  to  deliver  the  goods  to  the  order  of  such 
person,  or  if  at  the  time  of  negotiation,  the  bill  is  in  such  form  that  it  may  be  negotia- 
ted by  delivery."  And  the  following  section,  defining  the  rights  of  the  person  to 
whom  such  a  bill  has  been  negotiated,  in  effect  declares:  I.  That  sucli  indorsee 
gets  such  title  as  his  indorser  had ;  2.  Such  title  as  his  indorser  had  ability  to  convey ; 
3.  Such  title  as  the  consignor  and  consignee  had;  4.  Such  title  as  the  consignee  and 
consignor  had  power  to  convey,  and  5.  He  also  gets  the  direct  obligation  of  the  carrier 
to  hold  possession  of  the  goods  for  him,  as  fully  as  if  the  carrier  had  contracted 
directly  with  him. 

The  general  effect  of  this  Act  seems  to  bo  to  place  bills  of  lading  in  most  respects 
upon  the  same  footing  with  bills  of  exchange  and  promissory  notes.  The  particulars 
in  which  differences  exist  are:  1.  The  bona  fide  indorsee  of  a  bill  of  lading  from  a 
thief  or  finder  is  not  protected  as  against  the  original  owner,  whereas  an  indorsee  of  a 
bill  of  exchange  under  similar  circumstances  is  protected*);  2.  The  indorsee  of  a  bill 
of  lading  has  no  right  of  recovery  from  previous  indorsers  by  reason  of  the  failure  of 
the  carrier  or  of  previous  indorsers  to  fulfil  their  obUgations^);  3.  If  the  goods  have 
been  destroyed  or  if  the  consignor  had  no  title  to  them,  the  bill  of  lading  can  give  no 
title  to  the  bona  fide  purchaser*);  4.  WliUe  no  garnishment  of  a  debt  may  be  had 
when  the  debtor  has  given  a  bill  of  exchange  or  promissory  note,  but  the  bill  itself 
is  the  subject  of  attachment  or  garnishment,  the  goods  represented  by  a  bill  of  lading 
may  be  attached  under  the  Uniform  Bills  of  Lading  Act,  provided  the  bill  of  lading 
is  first  impounded  by  the  court'');  5.  Lastly,  the  alteration  of  a  bill  of  lading  docs  not, 
as  in  the  case  of  a  biU  of  exchange,  avoid  the  obbgation  of  the  party  primarily  liable 
thereon;  the  alteration  is  void,  and  the  bill  of  lading  as  originally  issued  remains 
valid*). 

While  the  Bills  of  Lading  Act  itself  has  been  only  very  recently  proposed,  and 
has  been  adopted  by  the  Legislatures  of  but  five  States  at  the  present  date,  the  most 
material  provisions  of  that  Act,  namely,  those  making  bills  of  lading  negotiable,  have 
been  adopted  in  the  Uniform  Sales  Act,  already  adopted  in  nine  States  and  Territo- 
ries^). In  all  these  States,  therefore,  the  doctrine  of  negotiability,  so  far  as  bona  fide 
purchasers  of  the  bill  of  lading  are  concerned,  is  adopted.  The  Sales  Act,  however, 
does  not  affect  the  common  law  of  those  States  so  far  as  respects  pledgees  or  others 
claiming  merely  by  way  of  security.  The  question  must,  therefore,  be  determined 
in  each  jurisdiction  in  accordance  with  the  law  as  enunciated  by  its  highest  courts. 

3.  THE  BILL  OF  LADING  AS  A  CONTRACT.  —  While,  as  a  general  rule  the 
recitals  as  to  the  receipt  of  goods  are,  as  between  the  shipper  and  the  carrier,  open  to 
contradiction,  the  biU  of  lading  regarded  as  a  contract  between  the  parties  is  not  sub- 
ject to  being  varied  by  the  parties  by  proof  of  a  parol  agreement  contrary  to  the  face 
of  the  billi").  Proof  of  a  custom  inconsistent  with  the  terms  of  the  bill  of  lading  will 
also  be  excluded,  for  the  reason  that  the  written  bUl  is  the  final  expression  of  the 
will  of  the  parties").  Proof  of  custom  is,  however,  admissible  to  explain  doubtful 
terms  in  the  biU  for  the  propose  of  aiding  the  court  in  its  work  of  interpretation^^). 

1)  See  the  Btatutes  making  warehouse  re-  sec.  36.  —  ')  Id.,  sec.  31;  WiUiston  on  Sales, 
ceipts  and  bills  of  lading  negot'able  referred  to  sec.  416.  —  ')  Id.,  sec.  16;  Uniform  Nego- 
in  Williston  on  Sales,  sec.  407,  and  note.  —  liable  Instruments  Act,  sec.  125.  —  *)  Id., 
2)  Shaw  V.  Railroad  Co.,  (1879)  101  U.  S.  557.  sec.  24;  WiUiston  on  Sales,  sees.  438—439.  — 
—  *)  This  Act  was  finally  siibmitted  by  the  ^)  See  note  to  section  entitled  Introductory 
Commissioners  of  Uniform  State  Laws  only  Noto  in  article  on  Sales,  supra.  —  i")  Port- 
in  1909,  and  has  been  adopted  in  five  juris-  land  Flouring  Mills  Co.  v.  British,  etc.,  In- 
dictions.  It  is  reprinted  infra.  —  *)  Uni-  surance  Co.,  (1904)  130  Fed.,  860.  —  ")  Id. 
form  Bills  of  Lading  Act,  sec.   12.  —  *)  Id.,  —  i^)  Id. 
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And  even  though  the  bill  does  not  expressly  provide  a  particular  obligation,  yet  if 
the  law  necessarily  implies  such  obligation  from  the  words  used,  or  from  the  course  of 
trade  or  customs  of  business,  no  testimony  tending  to  show  that  such  obligation  does 
not  exist  because  of  a  contrary  oral  agreement,  can  be  received  by  the  court  i).  Thus, 
in  the  case  cited  in  the  note,  the  giving  of  a  "clean"  bill  of  lading  prevented  the  owner 
of  the  ship  from  showing  that  there  was  an  oral  stipulation  with  the  shipper  to  the 
effect  that  the  goods  might  be  stowed  on  deck.  Again,  an  illustration  of  the  same 
kind  is  afforded  by  the  case  where  the  bill  of  lading  is  silent  as  to  the  route.  In  such 
case  the  carrier  may  select  any  route,  provided  it  is  safe  and  reasonably  direct;  no 
parol  evidence  is,  therefore,  admissible  to  show  that  the  carriage  was  to  be  by  a 
particular  route^).  So,  when  the  bill  is  silent  as  to  the  time  within  which  the  goods 
are  to  be  foi-warded,  the  law  implies  that  they  are  to  be  transport«d  within  a  reasonable 
time,  and  no  evidence  that  they  are  to  be  sent  forward  at  a  definite  time  will  be  per- 
mitted 3).  The  questions  connected  with  the  matter  of  the  limitation  of  the  carrier's 
liability  by  contract,  which  is  usually  embodied  m  the  bUl  of  lading,  is  considered  in 
another  place*). 

i'iiHow  Assent  of  Consignor  Indicated.  The  shipper  may,  of  course,  indicate  his 
assent  to  the  terms  of  the  bill  of  lading  by  signing  it^).  Where  there  is  no  such  signa- 
ture, however,  his  assent  is  presumed,  in  general,  from  the  fact  of  its  deUvery  to 
him  and  his  retention  of  the  same,  and,  ordinarily  this  presumption  is  conclusive^). 
There  may  be  circumstances,  nevertheless,  under  which  the  acceptance  is  not  presum- 
med  from  the  receipt  of  the  bill  of  lading  by  the  shipper.  Thus,  fraud  and  mistake  may 
make  that  a  voidable  transaction,  which  on  its  face  seems  perfect '').  And  of  a  somewhat 
similar  nature  is  the  exception  in  the  case  where  the  terms  and  conditions  of  the  con- 
tract in  favor  of  the  carrier  are  inserted  in  the  bill  of  lading  in  such  a  manner  as  to 
mislead  the  shipper  8).  Another  case  in  which  a  shipper  may  dispute  the  contract  con- 
tained in  the  bill  is  where  the  carrier  receives  the  goods  before  delivering  the  bUl, 
and  the  bill  subsequently  delivered  does  not  conform  to  the  contract  upon  which 
the  goods  were  delivered  to  the  carrier 8).  In  such  case,  the  shipper's  inadvertence 
in  failing  to  read  the  conditions  in  the  bill  wiU  not  bar  him  from  showing  the  actual 
agreement.  With  these  exceptions,  however,  it  may  be  said  generally  that  the 
shipper  is  bound  by  the  receipt  and  retention  of  the  bill,  even  though  the  terms  are 
not  written  on  its  face,  but  are  endorsed  upon  its  back.  In  such  a  case,  there  should 
probably  be  a  reference  on  the  face  to  the  conditions  on  the  reverse  side  of  the  pa  per  i"). 
IV.  THE  LIABILITY  OF  THE  COMMON  CARRIER.  —  A.  At  the  Common  Law. 

—  The  common  carrier  of  goods  for  hire,  whether  by  land  or  sea,  under  the  principles 
of  the  common  law,  is  liable  as  an  insurer  of  the  goods  against  losses  and  injuries  of 
every  kind  during  the  time  that  they  are  in  his  possession  as  carrier^i).  The  fact  that 
he  has  used  the  utmost  diligence  in  carrying  the  goods  and  keeping  their  custody 
does  not  relieve  him  from  this  extraordinary  liability ^2).  He  is,  except  so  far  as  the 
exceptions  hereinafter  enumerated  are  concerned,  absolutely  liable  for  their  loss, 
even  though  occasioned  by  pure  accident.  This  unusual  liability  attaches  to  the 
carrier  from  the  moment  that  the  goods  are  deUvered  to  and  accepted  by  him  for 
carriage  until  the  termination  of  their  carriage.  Even  though  he  keep  the  goods  for 
a  time  in  a  warehouse  awaiting  transportation,  he  wiU  be  held  hable  for  their  loss  by 
fire  or  other  accidental  circumstance,  though  he  be  entirely  without  fault  in  the 
matter^^).  If,  however,  he  also  conducts  a  warehouse  business,  and  goods  are  delivered 
to  him  under  a  contract  by  the  terms  of  which  he  is  later  to  transport  them,  his 
liability,  while  the  goods  are  in  the  warehouse  under  this  contract  is  merely  that  of 
an  ordinary  bailee  for  hire,  and  he  will  not  be  liable  except  for  his  fault  in  improperly 
caring  for  the  goods'*).  And,  in  general,  where  anything  remains  to  be  done  by  the 
shipper  with  reference  to  the  goods,  as  marking  them  or  classifying  them,  the  UabUity 

1)  The  Delaware,   (1871)  14  WaU.,   579.  etc.,   Railroad   Co.,   (1867)   16  Mich.  79,    114. 

—  2)  Snow  V.  Indiana,  etc.,  R.  R.  Co.,  (1887)  —  ^)  The  Majestic,  (1897)  166  U.  S.  375;  The 
109  Ind.,  422.  —  3)  Central  R.  R.  Co.  v.  Minnetonka,  (1906)  146  Fed.  509.  —  9)  Strohn 
Hasselkus,  (Georgia,  1893)  44  Am.  St.  Rep.,  v.  Detroit,  etc..  Railroad  Co.,  (1867)  94  Am. 
37.  —  *)  See  sections  on  Limitation  of  Lia-  Dec.  564.  —  i")  The  Majestic,  supra.  —  H)  1 
bility  by  Contract.  —  ^)  Black  v.  Wabash,  etc.,  Hutchinson  on  Carriers,  sec.  170a.  —  i^j  Cali- 
RaUway  Co.,  (1889)  III.  Ill,  351.  —  «)  Hoad-  fornia,  Civil  Code,  sec.  2194.  —  13)  1  Hut- 
ley  V.  Northern  Transportation  Co.,  (1874)  chinson  on  Carriers,  sec.  89.  —  i'')  London,  etc., 
115  Mass.  304;  Uniform  Bills  of  Lading  Act,  Insurance  Co.  v.  Rome,  etc..  Railroad  Co., 
sec.  10.  —  ')  McMiUan  v.  Michigan  Southern,  (1894)  144  N.   Y.  201. 
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of  the  carrier  cannot  be  considered  as  having  attached i).  The  test,  in  each  case, 
is  whether  the  goods  are  stored  by  the  carrier  as  part  of  the  process  of  transporting 
them  or  whether  they  are  stored  for  the  shipper's  own  purposes  2). 

In  general,  the  carrier's  liabihty  as  insurer  of  the  goods  continues  until  their 
deliverj'  to  the  consignee.  Sometimes,  however,  although  the  goods  have  not  been 
actually  delivered  to  the  consignee,  the  Hability  of  the  carrier  may  be  reduced  to 
that  of  a  warehouseman.  This,  for  example,  may  be  the  case  where,  after  due  efforts 
to  find  the  consignee,  the  carrier  has  been  unsuccessful  in  discovering  him,  or  where 
the  consignee  upon  the  goods  being  tendered  to  him,  refuses  to  receive  them*).  In 
such  cases,  the  carrier  is  liable  only  for  his  failure  to  use  due  diligence  in  caring  for 
the  goods,  and  is  not  responsible  for  their  accidental  destruction  or  injury. 

B.  Exceptions  to  Carrier's  Strict  Liability  at  Common  Law.  —  Although,  in 
general,  the  carrier's  responsibility  for  the  safety  of  goods  entrusted  to  him  for  car- 
riage is  as  stated  in  the  last  sections  where  there  is  no  statute  or  contract  affecting  his 
liability,  yet  there  are  certain  important  exceptions  to  this  general  rule.  The  most 
important  ca.ses  of  non-liability  are:  1.  The  carrier  is  not  liable  for  the  loss  of  goods 
through  "act  of  God;"  2.  Through  the  acts  of  a  public  enemy;  3.  Through  the  act 
or  omission  of  the  owner  of  the  goods;  4.  Through  the  inherent  nature  of  the  goods; 
and  5.  Through  acts  of  public  authority*). 

1.  LOSS  THROUGH  "ACT  OF  GOD."  —  This  phrase  means  that  the  loss  has 
occurred  through  .superhuman  agency.  It  has  been  defined  as  "such  irresistible  dis- 
aster as  results  immediately  from  natural  causes,  and  is  in  no  .sense  attributable  to 
human  agency"  S).  Hence,  it  is  an  element  in  the  excuse  that  the  loss  occurred  without 
human  agency.  If  the  act  of  the  carrier  or  of  any  other  person  contributes  to  the  loss, 
the  defence  will  not  avail*).  But  this  doctrine  is  not  carried  so  far  that  a  disaster 
which  could  not  have  been  anticipated  or  provided  against,  such  as  the  accidental 
bursting  of  a  great  artificial  dam,  is  considered  an  "act  of  God."  The  fact  that  it 
was  constructed  by  the  hand  of  man  did  not  make  its  destruction  any  the  less 
the  result  of  superhuman  cause'').  So  the  jettison  of  a  cargo  made  necessary  by  a 
storm,  where  the  cargo  was  originally  properly  stowed,  is  considered  as  falling  under 
this  exception.  But  where  the  jettison  occurs  in  an  effort  to  save  the  ship  and  cargo, 
where  the  vessel  has  been  negligently  taken  by  the  master  into  a  port  during  a  heavy 
fog,  it  cannot  be  called  an  "act  of  God,"  nor,  that  which  perhaps  has  a  wider  meaning, 
a  "peril  of  the  sea" 8).  Fire,  generally  speaking,  is  not  an  "act  of  God,"  even  though 
it  be  blown  by  an  unusual  wind ;  but  if  occasioned  by  lightning,  the  carrier  will  be 
absolved  from  blame,  where  the  goods  are  destroyed  by  such  calamity^).  The  nmning 
of  a  vessel  upon  a  rock  or  bar  or  shallow,  if  not  the  result  of  fault  on  the  pai  t  of  those 
navigating  the  ship,  is  a  "peril  of  the  sea"  within  the  meaning  of  a  clause  in  a  bill  of 
lading,  although  not  an  "act  of  God''^"*).  On  the  other  hand,  an  injury  to  a  cargo  by 
rats  is  not  a  "peril  of  the  sea,"  much  less  an  "act  of  God ;"  the  reason  is  that  it  is  not 
an  "irresistible  disaster  resulting  from  natural  causes" "). 

Even  though  the  fact  that  the  loss  was  caused  in  part  by  the  "act  of  God" 
is  established  by  the  carrier,  he  may  nevertheless  be  liable  upon  the  ground  of 
negligence.  Thus,  though  the  blocking  of  the  track  of  a  railroad  company  by  snow 
plainly  falls  under  the  present  exception,  the  carrier  will  be  liable  for  injuries  to 
livestock,  which  it  might  have  avoided  after  its  train  was  blocked,  by  the  exercise 
of  proper  care^^). 

The  burden  of  proof  that  the  goods  were  lost  by  superhuman  cause  or  "perils  of 
the  sea"  is  upon  the  carrier i^). 


1)  Iron  Mountain  Railway  Co.  v.  Knight,  9  Wall.  682;  The  Musselcrag,  (1905)  141  Fed. 
(1887)  122  U.  S.  79.  —  2)  London,  etc.,  Insu-  260.  The  expression  "peril  of  the  sea"  is  not 
ranee  Co.  v.  Rome,  etc..  Railroad  Co.,  supra.  ejTionyinous  with  "act  of  God,"  the  former 
—  3)  Manhattan  Rubber  Shoe  Co.  v.  Railroad  includes  many  acts  and  circumstances  not 
Co.,  (1896)  41  N.  Y.  Supp.  83;  California,  embraced  under  the  latter.  Schouler  on 
Civil  Code,  sec.  2120.  —  *)  Schouler  on  Bail-  Bailments,  sec.  446,  note.  —  »)  York  v.  Cen- 
ments,  sec.  405;  1  Hutchinson  on  Carriers,  tral  Railroad,  (1865)  3  Wall.,  107;  1  Hut- 
see.  1 70a.  See  also,  California,  Civil  Code,  chinson  on  Carriers,  sec.  182.  —  "*)  Schouler 
sees.  2194  and  2197.  —  ^)  Schouler  on  Bail-  on  Bailments,  sec.  413.  —  ")  3  Kent's  Commen- 
ments,  sec.  410.  —  6)  Wald  v.  Pittsburgh,  taries,  (14th  Ed.),  pp.  300—301.  —  ")  Black 
etc..  Railroad  Co.,  (1896)  162  111.  545.  —  v.  Chicago,  etc.,  Railroad  Co.,  (1890)  30  Neb. 
')  Long  V.  Pennsylvania  Raihoad  Co.,  (1892)  197.  —  »»)  The  Majestic,  (1897)  166  U.  S.  375, 
147  Pa.  St.  343.  —  »)  The  Portsmouth,  (1869)  386. 
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Where  the  carrier  has  deviated  from  the  appointed  route,  and  the  goods  are  lost 
by  irresistible  disaster  not  resulting  from  human  agency,  the  cases  agree  that  the 
carrier  cannot  set  up  the  defence^).  But  where  there  has  been  merely  delay  and  not 
an  actual  deviation,  and  where  the  loss  would  not  have  occurred  but  for  the  delay, 
the  question  is  by  no  means  settled  whether  the  carrier  may  plead  the  defence.  The 
Supreme  Court  of  Pennsylvania,  in  an  early  case,  decided  in  favor  of  the  non-liabhity 
of  the  carrier  under  such  circumstances,  unless  it  were  shown  that  his  act  contributed 
proximately  to  the  loss  2).  This  view  is  also  adopted  by  the  Supreme  Court  of  Ttla&sa- 
chusetts,  as  well  by  those  of  several  less  important  jurisdictions,  and  has  also  been 
followed  by  the  United  States  Supreme  Court  and  the  Federal  courts^).  In  other 
important  jurisdictions,  however,  the  most  notable  of  which  are  New  York  and  Illi- 
nois, the  doctrine  of  those  cases  which  deny  the  defence  in  cases  of  deviation  is 
followed  and  the  carrier  is  held  liable,  notwithstanding  the  loss  by  an  "act  of  God"*). 

2.  ACTS  OF  PUBLIC  ENEMY  AND  OF  PUBLIC  AUTHORITY.  —  Concern- 
mg  the  carrier's  immunity  for  loss  of  goods  occurring  through  acts  of  the  pubhc 
enemy  and  through  acts  of  public  authority,  but  a  few  words  need  be  said.  The  first 
exception  applies  only  where  the  enemies  are  engaged  in  open  war  with  the  govern- 
ment; loss  by  thieves,  rioters,  and  mobs  do  not  fall  within  the  exception,  although 
loss  bj''  pirates  is  considered  as  included  therein^).  RebeUion,  however,  may,  take 
on  the  character  of  warfare  in  which  case  the  carrier's  exemption  applies  if  the 
goods  are  taken  or  destroyed  by  the  belligerents^). 

The  excuse  of  the  carrier  for  non-delivery  of  the  goods  arising  from  acts  of  public 
authority  exists  wherever  the  goods  are  taken  upon  legal  process  under  attachment 
against  the  owTier'').  But  upon  the  question  whether  it  also  exists  where  the  goods 
taken  are  attached  under  a  writ  against  a  third  person,  there  is  some  difference  of 
opinion.  Outside  of  Massachusetts  and  possibly  one  or  two  other  States,  it  seems 
that  the  land  carrier  is  protected  if  the  sheriff  or  officer  actually  takes  the  goods,  and 
it  is  not  his  duty  to  determine  who  is  in  fact  the  owner  of  the  goods^).  But  in  order 
that  the  carrier  may  be  exempt,  it  seems  the  process  under  which  the  goods  are  taken 
must  be  regular  upon  its  face^).  In  order  that  the  carrier  may  claim  this  defence,  he 
must  give  notice  of  the  attachment  to  the  consignor  or  owner,  in  order  to  enable  the 
latter  to  protect  himself  by  proper  claim  or  defencei").  The  carrier  by  water  must 
defend  the  claim  himself  by  proper  legal  proceedings  until  the  owner  or  consignor 
may  have  a  reasonable  opportunity  to  appear  ^i). 

3.  LOSSES  CAUSED  BY  THE  ACT  OF  THE  0\^TSrER  AND  THROUGH 
THE  NATURE  OF  THE  GOODS.  —  Another  exception  to  the  carrier's  liability  as 
an  insurer  is  established  in  the  case  where  the  proximate  cause  of  the  loss  is  the 
owner's  own  act^^).  Thus,  where  goods  are  improperly  packed  when  delivered  to  the 
carrier,  and  the  loss  occurs  through  such  improper  packing,  the  latter  is  not  held 
liablei^).  A  fortiori,  where  the  shipper  is  guilty  of  fraud,  the  carrier  is  absolved  from 
liability  for  the  loss  of  the  goods.  Thus,  where  jewels  or  similar  valuable  goods  are 
packed"  as  if  they  were  articles  of  small  value,  for  the  purpose  of  deceiving  the  carrier 
and  inducing  him  to  carry  at  a  lower  rate  than  he  is  entitled  to,  the  carrier  is  not 
responsible  for  their  loss^*).  If,  notwithstanding  the  owner  has  been  negligent  in 
shipping  the  goods  in  an  improper  way,  the  loss  would  not  have  occurred  but  for 
the  carrier's  negligence,  the  latter  is  not  excused  i^).  The  exceptions  now  under  con- 
sideration only  exempt  the  carrier  from  his  unusual  liabiUty  as  an  insurer.    He  re- 

1)  1   Hutchinson  on  Carriers,   sees.    190  took  fish  away  from  a  carrier  under  a  statute 

— 192.  —  2)  Morrison  v.  Davis,   (1852)   20  Pa.  that  had  been  repealed,   and  the  carrier  was 

St.    171.   —   ')    Hoadley    v.   Northern    Trans-  held    hable    for     the    value    of    the    fish,    etc, 

portation   Co.,    (1874)     115  Mass.    304;  Mem-  taken.     1    Hutchinson   on   Carriers,    sec.    400, 

phis,    etc.,    Raihoad    Co.    v.    Reeves,    (1869)  —  i")   R.  R.    Co.    v.  O'Donnell,    (Ohio.    1892) 

10    Wall.     176;    Northern    Pac.    Railroad    Co.  34  Am.  St.  Rep.  579.  —  ")  The  M.  M.  Cha,se, 

v.  Kerapton,  (1905)  138  Fed.  992.  —  *)  Wald  (1889)  37  Fed.  708,   711.  —  12)   1  Hutchinson 

V.   Piitsburgh,   etc..   Railroad  Co.,   (189G)    162  on  Carriers,  sec.   211;  Schouler  on  Bailments, 

111.   546;  Michaels  v.   N.   Y.  Central  Railroad  sec.  422.  —  ^^)  Goodman  v.  Oregon,  etc.,  Ry. 

Co.,  (1864)  30  N.  Y.  564.  —  ^)   1  Hutchinson  Co..  (1892)  22  Oreg.  14.  —  ")  Shackt  v.   IIU- 

on  Carriers,   sees.    203 — 210a.   —  ")   Mauran  nois,  etc.,  B.  Co.,   (1895,  Tennessee)  28  L.  B. 

V.   AUiance  Insurance   Co.,   (1867)   6  Wall.    1.  A.    176;   Michelitschke   v.   Wells,   Fargo,   etc., 

—  7)  Schouler  on  BaUments,  sec.  428.  —  8)  Sti-  Express  Co.,  (1897)   118  Cal.  683.  —  i*)  Mc- 

les  V.  Davis,  (1861)   1  Black  (U.  S.)    101.  —  Carthy  v.  LouisviUe,  etc.,  R.  R.  Co.,  (1893) 

9)  Merriman   v.   Grant   Northern   Express  Co.  102  Ala.   193. 
(1896)  63  Minn.   543,   where  a  game  warden 
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mains  liable  for  negligence  to  the  same  extent  as  any  other  person.  The  burden  of 
showing  that  he  was  in  fact  free  from  contributing  ncgHgence,  is  always  upon  the 
carrier  1). 

Of  a  similar  character  to  the  above  exception  is  the  carrier's  non-liability  for 
losses  caused  through  tlie  inherent  nature  of  the  goods  carried.  It  would  be  mani- 
festly imjust,  for  example,  that  the  carrier  should  be  responsible  for  the  decay  or 
fermentation  of  fruits  or  food  stuffs  occurrmg  through  natural  causes,  where  he  is 
entirely  free  from  fault.  He  is,  therefore,  free  from  responsibility  where  such  accidents 
happen^).  Injuries  to  animals  caused  by  their  own  acts  or  by  natural  causes  reason- 
ably seem  to  fall  under  this  class,  although  some  authorities  prefer  to  regard  the  car- 
rier of  animals  as  not  subject  to  the  responsibility  of  a  carrier  of  goods 3).  An  impor- 
tant statute,  known  as  the  Twenty-eight  Hour  Law,  has  been  passed  by  Congress 
imposing  penalties  for  carrying  animals  for  more  than  twenty-eight  hours  without 
unloading  for  rest,  water,  and  feeding,  and  otherwise  affecting  the  rights  and  obliga- 
tions of  such  carriers*). 

C.  Statutory  Limitations  of  Liability.  —  1.  UNDER  REVISED  STATUTES  OF 
THE  UNITED  STATES.  —  Liability  for  Valuables  and  for  Damages  by  Fire.  —  By 
section  4281  of  the  Revised  Statutes  of  the  United  States,  the  liability  of  the  carrier 
by  water  is  abrogated  in  cases  of  the  carriage  of  certain  valuable  articles  such  as 
jewelry,  pictures,  china,  silks,  furs,  laces,  notes,  and  securities,  where  the  same  are 
contained  in  parcels  or  trunks  and  delivered  and  laden  as  freight  or  baggage,  unless 
a  written  notice  of  the  contents  and  value  is  given  to  the  master  or  person  receiving 
them,  and  the  description  and  value  tliereof  is  entered  upon  the  bill  of  lading;  nor, 
if  such  notice  is  given,  is  the  owner  or  master  liable  for  anything  more  than 
the  value  stated.  This  section,  it  has  been  suggested,  would  not  a])ply  to  the  case 
of  a  contract  made  by  a  foreigner  with  a  foreign  owner,  even  though  the  action  is 
brought  in  the  United  States;  the  construction  in  this  respect,  as  we  shall  see  later, 
differing  from  that  given  to  the  sections  of  the  Revised  Statutes  limitmg  liability 
and  from  that  given  to  the  Harter  Act^).  Nor  does  the  statute  apply  where  small 
articles  of  jewelry  or  silverware  are  carried  as  a  part  of  the  traveler's  baggage*). 
It  does  cover,  however,  memorandum  books  in  which  the  traveler  had  made  memo- 
randa in  regard  to  articles  used  by  him  in  his  business''). 

The  next  section  of  the  Revised  Statutes  exempts  the  water  carrier  from  damage 
to  merchandise  shipped  on  the  vessel,  by  fire  occurring  on  board  the  vessel,  unless 
the  fire  is  caused  by  tlie  design  or  neglect  of  the  owner.  This  statute  exempts  the 
owner  from  all  liability  for  fire  occurring  on  the  vessel,  except  where  it  occurred 
through  his  own  design  or  neglect.  The  ordinary  doctrine  of  master  and  servant 
therefore  does  not  apply  and  the  owner  is  not  liable  for  damage  by  fire  occurring  on 
board  the  vessel,  where  such  fire  is  caused  bj'  the  negligence  of  those  in  charge  of  the 
ship,  that  is,  the  officers  and  crew*).  The  language  of  this  etatute  only  exempts  the 
shipowner  or  carrier  by  water  where  the  fire  occurs  on  board  the  ship.  He  would, 
therefore,  be  liable  for  injuries  to  merchandize  where  the  fire  spreads  from  the  dock 
to  the  ship,  notwithstanding  this  section®).  The  section  is  evidently  not  intended  to 
cover  baggage  of  the  passenger;  it  applies  only  to  "merchandize" i"). 

2.  STATUTE  LIMITING  OWNER'S  LIABILITY  TO  VALUE  OF  SHIP 
AND  FREIGHT.  —  a)  In  General.  —  Since  1851 ,  the  liability  of  ship  owners  for  loss  or 
injury  to  the  cargo  has  been  limited  to  the  value  of  their  interest  in  the  vessel  and 
freight  then  pending,  in  cases  where  the  injury  has  occurred  without  their  privity  or 
knowledge!!).   The  sections  of  the  Revised  Statutes  referred  to  in  tlie  note,  do  not, 

1)    Buck    V.    Pennsylvania    R.    R.    Co.,  v.  National  Steamship  Co.,  (1894)   154  U.  S. 

(1897)    150   Pa.    St.    170.    —    2)    Faucher   v.  62.    If  the  freight  is  still  on  the  wharf,  but 

Wilson,   (1895)  68  N.  H.  338.   —  ^)  Hart  v.  the  ship's   officers   have   taken   charge   of   it, 

Penn.   R.   R.  CO.,   (1884)    112  U.   S.   331.    Cf.  it  is  considered  as  "shipped,  taken  in,  or  put 

Michigan,  etc.,  R.  R.   v.   McDonough,  (1870)  on   board."     DUl  v.   Bertram,   (1857)   7   Fed. 

21  Mich.  165.  —  *)  34  U.  S.  Statutes  at  Large,  Cas.  No.  3910.  —  i")  The  Marine  City,  (1881) 

607;   Federal  Stat.   Ann.,   Supp.    1907,   p.    25.  6  Fed.  415.    For  the  same  reason  horses  and 

The  Act  is  reprinted  infra.  —  ^)  Carlson  v.  Oce-  trucks   in   charge  of   their  drivers  which  were 

auio  Steam  Nav.  Co.,   (1888)   109  N.    Y.   362.  destroyed   by   fire   were  held   not   within   this 

—  °)  Carlson  V.  Oceanic  Steam  Nav.  Co.,  sup-  section.  The  Garden  City,  (1886)  26  Fed. 
ra.  —  ')  The  St.  Cuthbert,  (1899)  97  Fed.  341.  769.   —  ")  U.  S.  Rev.   Stat.,  sees.  4283  and 

—  *)  Craig  v.  Continental  Insurance  Co.,  (1891)  4289.  As  originally  adopted,  the  last  section 
141  U.  S.  646;  In  re  Old  Dominion  Steamship  excluded  vessels  engaged  in  river  or  inland 
Co.,    (1902)    115   Fed.    845.    —   ^)    Constable  navigation  from  the  provisions  allowing  limi- 
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however,  affect  the  shipowner's  liability  for  his  own  negligence,  and  he  remains 
hable  without  hmit  for  losses  occurring  by  reason  of  such  fault.  For  the  negUgence 
of  the  master  and  crew,  however,  unless  the  provisions  of  the  Harter  Act  protect 
him,  he  is  Hable  only  to  the  value  of  the  ship  and  freight^).  A  general  manager,  how- 
ever, to  whose  management  is  left  a  company's  entire  fleet,  has  been  considered  as 
representing  the  ship-owning  company,  to  the  extent  that  his  knowledge  will  be  im- 
puted to  the  principal,  who  therefore  cannot  limit  its  hability,  where  he  has  been 
guUty  of  gross  negligence 2).  As  the  knowledge  of  a  president  or  other  principal  officer 
of  a  corporation  will  be  charged  to  the  corporation,  where  the  president  of  such 
corporation  attempted  to  transport  passengers  in  an  overcrowded  vessel,  the  company 
could  not  limit  its  liability  for  the  resulting  loss  of  life^).  Aside  from  the  case  of  the 
officers  or  managing  agents  of  the  corporation,  however,  the  doctrine  of  constructive 
notice  does  not  seem  to  apply ;  there  must,  in  general,  be  something  in  the  nature  of 
personal  knowledge  of,  or  participation  in,  the  acts  which  produce  the  loss,  to  prevent 
the  application  of  the  rule  of  limited  liability*).  For  this  reason  the  fact  that  the 
master  is  a  part  owner,  and  that  his  negligence  occasioned  a  collision,  is  no  bar  to 
the  co-owners  securing  a  limitation  of  their  Uability  to  the  extent  of  their  interest  in 
the  ship  and  freight  in  an  action  brought  on  account  of  the  collision^).  The  fact  that 
the  log  books  are  not  produced  after  demand,  and  evasive  answers  are  given  concern- 
ing them,  does  not  show  privity  on  the  part  of  the  owners,  though  the  petition 
seeking  to  limit  the  liability  might  be  dismissed  for  the  contumacy  of  the  shipowner^). 

6)  Who  is  Entitled  to  Limit  Liability  under  Sections  4283  and  4289  of  the  Revised 
Statutes.  —  Not  only  the  owner,  but  the  charterer  of  a  vessel  may  in  some  cases  take 
advantage  of  these  statutes.  One  who  mans,  victuals,  and  navigates  a  vessel  at  his 
own  expense  is  an  owner  within  their  meaning').  But  a  charterer  who  does  not  man, 
victual,  and  navigate  the  vessel  is  not  an  owner  within  their  meaning,  so  that  a  light- 
erage company  which  contracted  to  transfer  the  cargo  from  one  ship  to  another 
and  for  that  purpose  chartered  a  lighter,  the  owner  furnishing  the  lighterman  who 
had  the  power  to  employ  stevedores  and  superintend  the  work,  was  not  entitled  to 
limit  its  liabihty  for  a  loss  of  the  cargo  occasioned  by  the  capsizing  of  the  lighter  8). 
Nor  do  these  sections  in  any  respect  affect  the  liabihty  of  the  masters,  officers,  or 
seamen.  The  masters,  officers,  or  seamen  remain  liable  without  limitation,  notwith- 
standing they  are  owners  or  part  owners  of  the  vessel"). 

The  owners  are  entitled  to  the  benefit  of  the  statute  even  though  they  have 
chartered  the  vessel  in  such  way  that  the  charterer  is  the  owner  for  the  time  being  i"). 

The  fact  that  a  vessel  is  not  registered,  is  of  no  importance  in  connection  with 
the  statutory  limitation  of  liability,  nor  does  the  fact  that  the  carrier  transports  the 
goods  partly  by  water  and  partly  by  land  affect  the  questional). 

The  language  of  the  statutes  is  that  the  owner  may  limit  his  hability.  The  con- 
struction that  has  been  placed  upon  this  language  however,  is  that  the  right  to  limit 
hability  exists  whether  a  proceeding  in  personam  is  brought  against  the  owner  or  one 
in  rem  against  the  vessel i^). 

c)  To  What  Extent  do  Sections  4283  and  4289  of  the  Revised  Statutes  affect  Foreign 
Ships  and  Shipoivners.  —  In  the  leading  case  of  The  Scotland i^),  it  was  held  by  the 
United  States  Supreme  Court,   that  where  a  coUision  occurred  between  a  British 

tations  of  liability,  but,  since  1886,  such  ves-  128  Fed.  397.     Omission  by   such   an   officer 

sels  are   included.     Canal  boats,   barges,   and  to   properly  examine  the  boat  is  chargeable 

lighters  are  also  within  the  provisions  of  the  to  the  corporation.    The  Republic,   (1894)   61 

law    by    the    express  ■  language    of    sec.    4289  Fed.  109.    See  also  The  Colima,  (1897)  82  Fed. 

allowing  such  Umitation  of  liability.    Although  679.   —  *)   The  Colima,   (1897)   82   Fed.    679; 

under    the    system    of    divided    sovereignty.  The    Annie    Faxon,    (1896)    75    Fed.    314.    — 

Congress    is    given    jurisdiction    over    matters  ^)  In  re  Leonard,  (1882)  14  Fed.  55.  —  ^)  La 

of  foreign  and  interstate  commerce  only,  the  Bourgogne,   (1908)   210  U.   S.   95.  —  '')  U.   S. 

states  being  left  sovereign  with  regard  to  the  Rev.   Stat.,  sec.   4286.   —  *)  Smith  v.   Booth, 

regulation    of    intrastate    commerce,    it    has  (1901)  110  Fed.  684;  affirmed  (1903)  122  Fed. 

been  held  that  these  sections  apply   to  ship-  626.    See  also  Thorp  v.  Hammond,  (1870)   12 

ping  engaged  in  the  carrying  trade  on  rivers  Wall.    416;    The    Barnstable,    (1901)    181    U. 

between  points  within  a  state.    In  re  Gamett,  S.  468.   —  «)  U.  S.  Rev.   Stat.,  sec.  4287.  — 

(1891)   141  U.  S.   12.  1°)  Quinlan  v.    Pew,   (1893)   56  Fed.   119.  — 

1)  Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins.  ")    Wallace    v.    Providence     Steamship    Co., 

Co.,  (1889)  129  U.  S.  440.  —  2)  Parsons  V.  Era-  (1882)    14  Fed.   56.    —   12)    City    of    Norwich, 

pireTran8portationCo.,(1901)  UlFed.  208.—  (1886)    118   U.   S.   468.    —   ")    (1881)    105  U. 

3)  Weisshaar  v.  Kimball  Steamship  Co.,  (1904)  S.  24. 
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ship  and  an  American  ship  on  the  high  seas,  and  an  action  in  personam  was  brought 
in  the  United  States  Courts  by  the  owner  of  the  American  vessel  against  the  owners 
of  the  British  vessel,  the  latter  were  entitled  to  a  decree  limiting  their  liability  under 
the  sections  of  the  Revised  Statutes  under  consideration.  In  discussing  the  case  the 
Court  1)  suggests  the  following  rules  in  regard  to  the  law  that  would  control:  1.  If 
the  coUision  occurred  in  British  waters  between  British  ships,  the  British  law  would 
be  applied,  if  it  were  proved  what  that  law  was;  2.  If  the  collision  occurs  on  the  high 
seas,  prima  facie  the  rule  of  the  forum  will  control ;  3.  But  if  they  belonged  to  the  same 
nation,  the  Court  would  apply  the  law  of  the  flag2);  4.  If  they  belonged  to  different 
nations,  the  law  of  the  forum  will  apply,  for  it  would  be  unjust  to  apply  either  of  the 
conflicting  systems  of  law*);  5.  In  all  other  cases,  the  law  of  the  forum  will  be  ap- 
plied, for  aliens  as  well  as  for  citizens*). 

d)  Cases  Covered  by  ike  Sections  of  the  Revised  Statutes.  —  The  liability  thus  limited 
covers  damage  to  persons  as  well  as  to  goods.  It  covers  cases  of  loss  of  life  whether  the 
right  of  action  is  given  by  the  admiralty  law,  by  State  statutes,  or  by  Federal  sta- 
tute^). It  includes  liability  for  loss  of  baggage  as  well  as  freight^).  It  enables  damages 
for  collision  to  be  hmited'').  But  it  does  not  apply  to  cases  other  than  of  maritime 
tort.  Thus,  where  a  steamship  set  fire,  by  means  of  sparks  emitted  from  its  smokestack, 
to  property  on  land,  the  District  Court  was  held  to  have  no  jurisdiction  in  admiralty 
to  determine  liabihty^).  But  where  a  vessel  collided  with  the  abutments  of  a  bridfre, 
doing  them  an  injury,  the  statute  was  held  to  apply  ^).  Though  the  injury  is  caused 
by  a  fire  on  board  the  vessel  for  which  the  owner  is  Uable  because  unable  to  establish 
his  lack  of  design  or  negligence  under  section  4282,  he  may  nevertheless  limit  his  liabi- 
lity to  the  value  of  the  ship  and  freighti**).  The  following  have  been  held  to  be  omis- 
sions of  the  owner  personally  for  which  he  cannot  limit  liability:  The  employment  of 
an  incompetent  crew  of  Chinese  sailors  who  could  receive  orders  only  through  the 
boatsv/ain  —  the  crew  should  be  equal  to  any  exigency  which  may  happen  ") ;  failure 
to  use  due  diligence  to  provide  a  competent  master  and  crew^^);  failure  to  comply 
with  the  inspection  laws^*). 

In  the  following  cases,  the  shipowner's  UabUity  was  limited :  Where,  owing  to 
the  fault  of  the  master,  the  ship  was  improperly  loaded  and  badly  managed  i*) ;  where 
the  loss  was  owing  to  fault  in  navigation  i^);  where  official  inspectors  omitted  their 
duty  of  proper  inspection i"). 

In  a  recent  case  where  it  was  claimed  that  the  shipowner  was  privy  to  the  negli- 
gence, which  consisted  in  running  the  steamer  at  an  undue  rate,  because  it  was  under 
stipulation  with  its  government  to  carry  the  mails  under  conditions  which  must 
have  required  a  breach  of  the  international  rules,  the  Supreme  Court  declined  to 
consider  the  claim  on  the  ground  that  it  would  not  permit  the  action  of  the  govern- 
ment to  be  questioned  i'^). 

c)  Remedies  for  Limitation,  of  Liability.  —  The  usual  mode  of  limiting  liabiUty 
is  for  the  shipowner  to  begin  an  action  in  admiralty  requiring  the  several  claimants, 
if  there  are  several,  to  establish  their  claims  to  the  sum  for  which  the  owner  may  be 
liable  ^^).  The  action  to  determine  liability  may  be  begun  before  any  action  has  actually 
been  filed  i^)  and  it  may  be  maintained  after  the  question  of  liability  has  already  been 
determined  by  a  judgment  in  another  court 20).  If,  however,  the  owner  has  already 
paid  the  amount  of  a  judgment  against  him,  the  statute  does  not  warrant  him  in 
suing  to  recover  the  sum  already  paid,  although  he  may  limit  his  liability  as  against 

1)  105  V.  S.  at  p.  29.  —  2)  This  has  been  ing  Ass'n.,  (1886)  26  Fed.  169;  The  Black- 
questioned  so  far  as  the  question  relates  to  the  heath,  (1904)  195  U.  S.  361;  Cf.  The  Lolta, 
remedy  and  not  to  the  right.  The  measure  of  (1907)  150  Fed.  219.  —  '")  Providence,  etc., 
damages  that  will  be  applied  in  collision  cases  Steamship  Co.  v.  Hill  Manufacturing  Co., 
for  example,  is  the  rule  of  the  forum.  The  (1883)  109  U.  S.  587.  —  ")  In  re  Pacific  Mail 
Eagle  Point,  (1905)  136  Fed.  1010;  1015.  SteamshipCo.,  (1904)  130  Fed.  76.  —  >2)Matt«r 
—  3)  La  Bourgogne,  (1908)  210  U.  S.  95.  —  of  Wright,  (1878)  10  Benedict  (U.  S.)  14.  — 
*)  See  also  In  re  Leonard,  (1882)  14  Fed.  55;  ")  The  Annie  Faxon,  (1896)  75  Fed.  320. 
Levinson  v.  Oceanic  Steam  Nav.  Co.,  (1876)  —  ")  The  Colima,  (1897)  82  Fed.  679.  — 
15  Fed.  Cas.  No.  8292.  —  »)  Butler  v.  Boston,  16)  The  Longfellow.  (1900)  104  Fed.  363;  La 
etc..  Steamship  Co.,  (1889)  130  U.  S.  552.  —  Bourgogne,  (1908)  210  U.  S.  95.  —  ")  The 
")  In  re  Louisville  Packet  Co.,  (1889)  95  Fed.  Annie  Faxon,  supra.  —  l')  La  Bourgogne, 
996.  —  7)  Norwich  Co.  v.  Wright,  (1871)  13  (1908)  210  U.  S.  95.  —  18)  U.  S.  Rev.  Stat.,  sec. 
Wall.  (U.  S.)  121;  The  Scotland,  (1881)  105  4284.  —  19)  The  Alpena,  (1881)  8  Fed.  284.  — 
V.  S.  24.  —  8)  Exp.  Phenix  Ins.  Co.,  (1886)  ■">)  Gleason  v.  Duffy,  (1902)  116  Fed.  301. 
1 18  U.  S.  610.  —  9)  In  re  Vessel  Owners  Tow- 
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other  claimants^).    If  there  are  actions  pending,  the  commencement  of  the  proceed- 
ings to  limit  liability  wiU  operate  as  a  stay  on  such  actions^). 

Section  4825  of  the  Revised  Statutes  provides  that  the  owner  may  transfer  his 
interest  in  the  vessel  and  freight  to  a  trustee  for  the  benefit  of  such  claimants,  to 
be  appointed  by  a  competent  court,  whereupon  he  is  discharged  and  aU  claims  and 
proceedings  against  him  cease ^). 

Wliere  there  is  only  one  suit  pending,  arising  out  of  the  accident,  and  it  is  not 
probable  that  another  will  be  filed,  the  shipowner  may  plead  his  limitation  bj'  way  of 
defence  in  that  action*),  and  in  such  case  the  action  to  hmit  liability  will  not  lie^). 
If,  however,  there  are  likely  to  be  several  actions,  or  if  more  than  one  has  been  filed, 
under  the  provisions  of  section  4284  an  action  to  limit  and  apportion  liability  may 
be  maintained  —  the  most  usual  method  of  taking  advantage  of  the  statute^). 

The  right  to  proceed  for  a  limitation  of  liability  is  not  lost  by  reason  of  the 
surrender  of  the  vessel  to  the  insurers,  and  the  insurance  monej'  is  not  a  part  of  the 
owner's  interest  in  the  ship^).  It  need  not,  therefore,  be  surrendered.  Tlie  monej' 
received  as  damages  in  a  collision,  however,  for  injuries  to  the  owner's  ship  must  be 
surrendered,  for  it  is  part  of  the  "amount  or  value"  of  his  ship^).  The  amount  which 
is  considered  to  be  the  value  of  the  ship  is  her  value  at  the  end  of  the  voyage.  If  she 
sinks,  therefore,  prematurely  terminating  her  voyage,  the  value  to  which  claimants 
will  be  limited  will  be  the  value  of  the  ship  after  she  has  sunk^).  In  the  case  of  La 
Bourgogne  which  was  lost  with  her  captain  and  nearly  all  her  crew  and  passengers, 
through  her  faulty  navigation,  and  where  claims  aggregating  more  than  S  2,000,000 
were  filed,  the  trial  court  limited  the  liability  of  her  owner  to  S  100,  the  value  of  a 
life  boat,  which  was  aU  that  was  saved  from  the  wreck i*').  This  value,  so  far  as  the 
ship  was  concerned,  was  sustained  by  the  United  States  Supreme  Court  ^i).  The  same 
case  illustrates  what  is  meant  by  "freight  pending."  It  was  held  in  the  trial  court 
that  the  amount  prepaid  for  freight  and  passengers  on  the  voyage  from  New  York 
to  Havre  was  not  "freight  pending,"  because  it  was  not  earned  until  the  arrival  at 
Havre.  The  Supreme  Court  of  the  United  States  held  that  such  money  should  be 
surrendered.  The  claimants  contended  that  the  shipowners  should  also  surrender 
one  fifty-second  of  a  sum  of  more  than  five  million  francs  which  the  French  govern- 
ment paid  the  steamer  annually  as  a  subsidy  for  carrying  the  mails,  and  which  would 
represent  the  proportionate  amount  earned  by  the  single  voyage.  Such  money  was 
held  not  to  be  "freight  pending." 

The  fact  that  the  shipowner  does  not  offer  to  surrender  the  freight,  was  held 
not  to  bar  him  from  his  action  to  limit  liability,  in  a  case  where  he  bona  fide  believed 
it  was  not  surrenderable  and  where  the  la w  was  not  settled  when  he  filed  his  petition  i2) . 

D.  The  Harter  Act.  —  1.  IN  GENERAL.  —  Changes  of  the  utmost  importance 
in  the  liability  of  the  shipowner  have  been  introduced  by  the  so-called  Harter  Act, 
passed  by  Congress  in  189313).  This  Act  is  not  only  of  great  importance  with  reference 
to  American  ships  and  shipowners,  but  also  with  reference  to  foreign  ships  deliveriiig 
goods  to  or  from  American  ports,  for  any  exception  in  a  bill  of  lading  inserted  in 
violation  of  the  provisions  of  this  Act  wUl  be  held  void  if  the  matter  is  presented 
before  a  court  of  the  United  States,  even  though  the  contract  was  made  in  a  foreign 
country!*). 

The  most  important  sections  of  this  Act  are  the  first  three.  The  first  section 
provides  that  it  is  unlawful  for  the  shipowner,  the  agent,  the  manager  or  the  master 

1)  The  Benefactor,  (1883)  103  U.  S.  243.  courts  have,  however,    read  the  various  sec- 

—  2)  Providence,  etc..  Steamship  Co.  v.  Hill  tions  together,  and  have  held  that  an  action 
Manufacturing  Co.,  (1883)  109  U.  S.  587.  —  will  Ue  to  limit  liabUity  under  4284  in  the 
3)  The  failure  of  the  owners  to  transfer  the  case  of  personal  injuries.  Butler  v.  Boston 
ship  and  freight  pending  does  not  deprive  etc..  Steamship  Co.,  (1889)  XJ.  S.  551.  — 
them  of  their  right  to  limit  liability  under  ")  The  City  of  Norwich,  (1886)  118  U.  S. 
sec.  4284.    The  Scotland,  (1881)   105  U.  S.  34.  491.    —    8)   O'Brien  v.   Miller,    (1897)    168  U. 

—  ■*)  This  may  be  done  in  the  State  court,  S.  306.  —  »)  The  City  of  Norwich.  (1886) 
if  the  action  is  there  pending.  Loughlin  v.  118  U.  S.  491.  —  i")  La  Bourgogne.  {1902> 
McCauUey,  (1898)  186  Pa.  St.  517;  The  Lotta,  117  Fed.  261.  —  ")  La  Bourgogne,  (1908» 
(1907)  150  Fed.  219.  —  ')  The  Eiu-eka  No.  32,  210  U.  S.  95.  —  12)  La  Bourgogne,  (1908)  210 
(1901)  108  Fed.  673.  —  «)  Both  sec.  4284  and  U.  S.  95.  —  !»)  27  V.  S.  Stat,  at  Large,  445; 
4285  are  defective  in  their  enumeration  of  4  Fed.  Stat.  Ann.  854.  Reprinted  infra.  — 
losses  and  injuries,  and  a  strict  reading  of  i*)  Botany  Worsted  Mills  v.  Knott,  (1900)  179 
them    dissociated    from    section    4283    would  U.   S.    69. 

seem  to  exclude  injuries  to  the  person.    The 
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of  any  vessel  transporting  merchandise  from  or  between  ports  of  the  United  States 
and  foreign  ports  to  insert  in  any  bill  of  lading  or  shipping  document,  any  clause 
relieving  the  ship  or  the  owner  or  the  master  from  Uability  for  "damage  arising  from 
negligence,  fault,  or  failure  in  proper  loading,  stowage,  custody,  care,  or  proper 
delivery"  of  merchandise  or  property  committed  to  its  or  their  charge. 

The  second  section  prohibits  the  insertion  in  the  bill  of  lading  or  shipping  docu- 
ment, of  any  stipulation  whereby  the  owner  diminishes,  weakens,  or  avoids  his 
obligation  to  use  due  diligence  to  properly  equip,  man,  provision,  and  outfit  the 
vessel,  and  to  make  the  vessel  seaworthy  and  capable  of  performing  her  intended 
voyage.  Tlie  latter  part  of  the  second  section  forbids  the  insertion  of  sucli  stipu- 
lation for  the  purpose  of  relieving  the  master  and  those  handling  the  cargo  from 
liabilitj'  for  damage  occasionefl  bj'  failure  "to  carefully  handle  and  stow  her  cargo 
and  to  care  for  and  properly  deliver  the  same." 

The  third  section  of  the  Act  provides  that  if  the  owner  of  any  such  vessel  shall 
exercise  due  diligence  to  make  the  vessel  "in  all  respects  seaworthy  and  properly 
manned,  equipped  and  supplied",  neither  he  nor  the  vessel  nor  the  agent  nor  charterer 
shall  be  liable  for  loss  "resulting  from  faults  or  errors  in  navigation,  or  in  the  man- 
agement of  said  vessel."  Nor  shall  the  vessel,  her  owner,  the  charterer,  the  agent,  or 
the  master  be  liable  for  losses  arising  from  "dangers  of  the  sea  or  other  navigable 
waters,  acts  of  God  or  public  enemies,  or  the  inherent  defect,  quality,  or  vice  of  the 
things  carried,  or  from  insufficiency  of  package,  or  seizure  under  legal  process,  or 
from  loss  resulting  from  any  act  or  omission  of  the  shipper  or  owner  of  the  goods, 
his  agent  or  representative,  or  from  saving  or  attempting  to  save  life  or  property 
at  sea,  or  from  any  deviation  in  rendering  such  service." 

2.  PURPOSES  AND  INTERPRETATION  OF  THE  HARTER  ACT.  —  It 
was  stated  in  Congress  when  the  Harter  Act  was  under  debate,  that  its  purpose  was 
to  prevent  the  practice  upon  the  part  of  shipowners  engaged  in  foreign  trade  of  inser- 
ting in  their  bills  of  lading  clauses  exempting  them  from  liability  for  the  negligence 
of  tlieir  servants  and  agents^).  As  a  matter  of  fact  the  Federal  Courts  as  formerly  sta- 
ted, had  already  held  such  stipulations  void,  but  the  claim  was  made  that  foreign 
courts,  and  in  some  cases  courts  of  the  States,  gave  effect  to  such  stipulations  to  the 
detriment  of  the  shipper.  To  prohibit  this  practice,  at  least  so  far  as  the  United 
States  could  do  so,  sections  1  and  2  declared  such  stipulations  unlawful.  As  an  offset 
to  these  sections,  the  third  section,  as  originally  introduced,  the  effect  of  which  was 
apparently  misunderstood  by  Congress,  provided  that  the  shipowner  should  not  be 
liable  for  error  of  judgment  in  the  navigation  or  management  of  the  ship  if  she  were 
navigated  with  due  care,  and  were  seaworthy  when  she  began  her  voyage.  The 
third  section  as  finally  passed  relieved  the  shipowner  from  liability  for  negUgence 
of  his  agents  for  faults  in  navigation  as  well  as  for  errors  in  judgment,  and  reduced 
the  requirement  of  seaworthiness  to  a  requirement  on  the  part  of  the  shipowner 
that  he  should  use  due  diligence  to  make  the  ship  seaworthy.  The  result,  while  perhaps 
desirable,  leads  to  the  very  peculiar  state  of  affairs  that  under  the  Act  the  shipowner 
ie  often  found  seeking  to  prove  that  his  master  and  agents  were  negligent,  while  the 
shipper  tries  to  show  that  the  master  and  agents  were  free  from  fault^). 

Undoubtedly  the  real  purpose  of  the  Act,  whatever  may  have  been  stated  in 
debate,  was  to  reUeve  shipowners  from  the  undue  burden  of  the  rule  preventing 
them  from  stipulating  against  the  negligence  of  their  masters  and  crews  in  navigating 
the  vessel,  and  the  Supreme  Court  of  the  United  States  has  so  stated  the  purpose, 
and  has  construed  the  Act  accordingly').  It  has  been  said  that  the  Act  should  not, 
however,  be  construed  so  as  to  extend  the  carrier's  exemption  from  liability  in  doubt- 


')  See  "The  Harter  Act",   by  Frederick  shipowner's  agent  while  the  shipper  claimed 

Green,    in    !6  Harvard   Law   Review,    p.   158,  they    were    not    negligent.     The    Coiirt    held 

from   which   most  of   the    statements   in   the  that   the    burden   was   on   the   shipowner   to 

above  paragraph   are  adopted.  —  ^)  See  for  show    seaworthiness   and   that   the   cock   was 

example.    The  WUdcroft,    (1906)    U.   S.    378,  a  proper  one.     Cf.   The  Folmina,   (1909)   212 

where  a  cargo  of  sugar  was  injured  by  fresh  U.  S.   354.  —  ^)  See  The  Southwark,  (1903) 

water    which    leaked    through    an    open    stop  191   U.  S.   1;  International  Nav.  Co.  v.  Farr, 

cock  when  water  was  being  taken  on  for  the  etc.,    Mfg.    Co.,    (1900)    181    U.    S.    218;   The 

vessel's  boilers.    The  case  tvirned  on  the  bur-  Irrawaddy,  (1898)  171  U.  S.   187;  The  Silvia, 

den  of  proof ,  and  it  was  argued  by  the  shipown-  (1898)    171    U.    S.    465.     See   also   Rowson   v. 

er's  counsel    that    the  evidence    showed    that  Atl.   Transportation  Co.,   (1903)    1    K.   B.    114 

the  fault  was  owing  to  the  negligence  of  the  (England). 
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ful  casesi).  And  the  Courts  have  repeatedly  pointed  out  that  the  shipowner  must 
show  himself  entitled  to  the  statutory  remedy,  by  proof  that  he  has  used  due  diligence 
in  fitting;  out  the  vessel  and  in  stowing  her  cargo^). 

3.  THE  FIRST  TWO  SECTIONS  OF  THE  ACT.  —  Section  1  prohibits  the 
carrier  from  limiting  his  liability  by  any  bill  of  lading  or  shipping  document  for  the 
improper  stowage,  loading,  care,  custody,  or  delivery  of  the  goods.  Section  2  pro- 
hibits him  from  relieving  himself  from  neghgence  in  equipping,  manning,  provisioning, 
and  outfitting  the  vessel  or  rendering  it  otherwise  seaworthy  either  on  the  part  of 
himself  or  his  agents. 

These  sections  apply  only  as  between  the  shipper  and  the  vessel  or  her  owner. 
They  do  not  affect  the  contract  between  a  charterer  and  an  owner.  The  charter  party 
is  not  a  shipping  document  within  the  meaning  of  the  Act 3).  It  seems  that  so  far 
as  the  shipping  of  goods  is  concerned  they  will  apply  to  any  shipowner  who  transports 
merchandise  to  or  from  a  port  of  the  United  States,  whether  he  be  a  common  carrier 
or  a  private  carrier*).  Even  though  the  bill  of  lading  may  properly  make  the  Umi- 
tation  in  the  country  from  which  the  goods  were  shipped,  the  prohibition  of  the  Act 
will  apply,  in  any  case  brought  in  the  United  States  Courts  or  the  courts  of  the 
States  5). 

Under  these-  sections  it  has  been  held  that  the  carrier  cannot  stipulate  that  he 
shall  not  be  liable  for  certain  goods  which  are  above  the  value  of  S  100,  except  the 
value  be  stated  in  the  bill  of  lading,  for  the  effect  of  the  stipulation  is  to  "weaken" 
the  carrier's  obligation  of  due  care,  which  he  is  forbidden  to  do  by  the  statute.  He 
must  be  held  Uable  whether  the  value  is  stated  in  the  bill  or  not.  This,  however, 
does  not  prevent  a  stipulation  that  he  "shall  not  be  liable  for  more  than  $  100  for 
the  loss  of  such  goods,  for  the  reason  that  his  obligation  to  use  diligence  is  not 
therebj'  weakened®). 

A  stipulation  in  the  bill  of  lading  that  the  shipper  may  only  recover  upon  affir- 
mative proof  of  negligence  is  held  void  for  the  same  reason.  The  burden  is  upon  the 
shipowner  to  show  due  diligence  and  to  shift  that  burden  is  to  "weaken"  his  obligation 
of  due  care'). 

4.  THE  THIRD  SECTION  OF  THE  ACT;  ITS  GENERAL  SCOPE  AND 
EFFECT.  —  The  third  section  is  the  one  which  chiefly  affects  the  shipowner's  liabil- 
ity. It  has  been  said  very  neatly  that  its  effect  is  to  give  "a  statutory  bill  of  lading"  ^). 
Its  result,  generally  stated,  is  that  if  the  shipowner  uses  due  dihgence  to  make  the  ship 
seaworthy  and  properly  equipped,  manned,  and  supplied,  he  has  fulfilled  his  duty 
so  far  as  loss  is  from  the  following  causes  concerned :  1.  Faults  in  navigation;  2.  Faults 
in  management;  3.  Errors  in  navigation;  4.  Errors  in  management;  5.  "Damages  of 
the  seas  or  other  navigable  waters";  6.  Acts  of  God;  7.  Acts  of  public  enemies; 
8.  Inlierent  defects  in  the  goods;  9.  Defects  in  their  package;  10.  Seizure  under  legal 
process;  11.  The  act  or  omission  of  the  shipper  or  his  agent;  12.  Saving  or  attempting 
to  save  life  or  property  at  sea,  and  13.  Deviation  in  rendering  such  services^).  It 
will  be  remembered  that  his  liability  is  already  limited  as  to  certain  valuable  goods 
under  section  4281  of  the  Revised  Statutes  and  as  to  loss  by  fire  not  occurring  by 
his  own  privity  or  design  under  section  4282  of  the  Revised  Statutes.  Most  of  the 
risks  of  navigation  so  far  as  the  transportation  of  goods  is  concerned,  are  thus  provi- 
ded against,  and  he  may  provide  against  others  by  the  bill  of  lading,  provided  he 
does  not  attempt  to  reUeve  himself  from  liabUity  for  improper  loading,  etc.,  and  for 
omission  to  use  reasonable  care  in  making  the  ship  seaworthy  under  sections  I  and  2. 
Where  neither  the  Statutes  nor  the  bill  of  lading  protect  him,  he  may  seek  a  limitation 
of  UabQity  under  section  4283  et  seq.  of  the  Revised  Statutes.  One  very  important 
liability  of  the  shipowner  is  left  unaffected  by  the  Act,  and  that  is  his  liability  for 
latent  defects.  The  claim  was  at  one  time  urged  that  the  Act  relieved  the  shipowner 
from  the  warranty  of  seaworthmess  which  exists  under  the  maritime  law.  The  Su- 
preme Court  of  the  United  States,  however,  has  interpreted  the  Act  as  not  affecting 
this  general  warranty.    If  the  owner  desires  protection  against  the  results  of  loss 

1)  The  Germania.  (1903)   124  Fed.  5.  —  179  V.  S.  72;  The  Kensington,  (1902)  183  U. 

2)  The  Southwark,    (1903)    191   U.   S.   1;    The  S.  263.  — «)  Calderon  v.  Atlas  Stoamsliip  Co., 

Irrawaddy,  (1898)  171.    U.S.  187.  —  »)  Lake  (1898)   170  U.  S.  272.  —  ')  The  Southwark, 

Steam  Shipping  Co.  v.  Bacon,  (1904)  129  Fed.  (1903)  191  U.  S.  1.  —  S)  Putnam,  J.,  in  The 

819;    The    Delaware,    (1895)    161   U.    S.  459.  Chattahoochee,  (1896)  74  Fed.  899.  —  »)  27  U. 

—   *)    16  Harvard   Law    Review,    p.   159.    —  S.  Stat,  at  Large,  445;  The  Manitoba.  (1900) 

')    Knott    V.    Botany    Worsted    Mills,    (1900)  104  Fed.  153. 
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occurring  through  latent  defects  therefore,  he  must  clearly  stipulate  to  that  effect 
in  his  bill  of  lading  i). 

A  superficial  reading  of  section  3  would  seem  to  exempt  the  shipowner  who  has 
complied  with  the  requirement  in  regard  to  seaworthiness  from  all  liability,  including, 
for  example,  liability  to  another  ship  or  her  cargo  for  collision^).  The  whole  Act  must 
be  read  together,  however,  and  as  so  read  there  can  be  no  doubt  but  that  Congress 
was  dealing  with  only  one  matter,  the  relations  of  the  ship  and  the  cargo.  It  does 
not  affect  the  liability  of  the  owner  for  collisions 3). 

Carriers  of  passengers  are  not  within  the  exemptions.  The  Act  speaks  of  ves.sels 
transporting  "merchandise  or  property"*).  It  seems  baggage  is  not  within  the  exemp- 
tions^). 

To  entitle  a  shipowner  to  the  benefit  of  the  exemptions  in  the  third  section,  all 
that  is  necessary  is  that  his  ship  should  transport  property  "to  or  from  any  port  in 
the  United  States".  This  language  is  wider  than  that  of  sections  1  and  2,  which  affects 
ships  transporting  property  "from  or  between  ports  of  the  United  States  of  America 
and  foreign  ports."  The  exemptions  have  been  held  to  apply  to  vessels  which  run 
between  ports  in  the  same  State^).  It  is  well  settled  that  the  foreign  ship  or  shipowner 
is  entitled  to  the  exemptions  to  the  same  degree  as  the  domestic'). 

5.  EXERCISE  OF  DUE  DILIGENCE  TO  RENDER  SHIP  SEAWORTHY 
AND  PROPERLY  EQUIPPED.  —  The  duty  to  render  the  ship  seawortliy,  as  has 
already  been  said,  is  not  in  any  degree  lessened  by  the  Harter  Act.  The  shipowner 
(unless  protected  by  the  terms  of  his  bill  of  lading)  remains  liable  for  latent  defects 
notwithstanding  the  exercise  of  ordinary  or  even  extreme  diligence  in  making  the 
ship  seaworthy.  Where,  therefore,  a  vessel,  had  a  loose  rivet  which  could  not  have  been 
discovered  by  the  exercise  of  the  utmost  care,  and  damage  occurred  to  the  cargo  by 
the  admission  of  sea  water  bj'  reason  of  this  latent  defect,  the  shipowner  was  held 
liable,  notwithstanding  a  clause  in  the  bill  of  lading  broad  enough  to  cover  the 
loosening  of  rivets  after  the  cargo  was  received.  The  general  terms  of  the  bill  were 
constnied  as  having  only  a  prospective  operation  *). 

The  exercise  of  due  diligence  to  make  the  ship  seaworthy  and  properly  equipped, 
does  not  therefore  render  the  shipowner  immune  from  aU  liability.  It  merely  dischar- 
ges him  from  liability  for  injury  to  the  goods  by  reason  of  the  enumerated  causes, 
the  most  important  of  which  is  improper  navigation  or  management  of  the  vessel. 
The  exercise  of  due  diligence  in  the  respects  enumerated  is,  in  fact,  a  condition  prece- 
dent to  exemption  for  loss  for  the  causes  named.  If  such  diligence  is  omitted,  the 
shipowner  remains  liable  as  an  insurer  for  all  loss,  not  properly  exempted  by  the  terms 
of  the  bill  of  lading,  which  in  all  cases  must  comply  with  sections  1  and  2  of  the  Act. 

What  is  the  "due  diligence"  which  has  this  important  effect?  It  means  something 
more  than  employing  careful  and  competent  agents  to  make  the  vessel  seaworthy^). 
Tlius,  in  the  case  just  cited,  where  it  was  shown  that  competent  agents  were  employed 
and  proper  materials  furnished  to  make  the  vessel  in  all  respects  seaworthy,  but 
an  injurj'  occurred  to  the  cargo  by  reason  of  an  open  porthole,  the  owner  was  held 
liable^").  The  fact  that  surveyor's  certificates  have  been  obtained  does  not  show 
the  exercise  of  the  diligence  required  by  the  statute^!).  The  negligence  of  the  agents 
and  servants  in  making  inspection  or  preparing  the  vessel  is  attributable  to  the 
owner^^) 

')   The   Carib   Prince,    (1898)    170  U.  S.  exempted  the  vessel  from  liability  for  latent 

655.    —  2)   The   owner   therefore    may  stipu-  defects  in  her  hull,  but  it  was  held  that  this 

late  against  los-s  by  thieves  provided  tlie  loss  stipulation    should    not    be    construed    so    as 

is  not  in  part   occasioned  by   his   own  negli-  to  extend  to  such  defects  as  were  in  existence 

gence  or  that  of  his  servants.    Cunard  Steam-  when   the   voyage  began.     To   the  point  that 

ship   Co.    v.    Jelley,    (1902)    115  Fed.   686.   —  the  warranty  of  seaworthiness  still  continues 

«)  The  Delaware,   (1895)   161  U.   S.   459;   The  notwithstanding     the    Harter    Act,     see    also 

Chattahoochee,    (1898)    173   U.    S.    540,    555.  The  Southwark,  (1903)   191  U.  S.   1;  The  C. 

—    *)    The    Rosedale,    (1898)    88    Fed.    328;  \V.    Elphieke,    (1903)    122    Fed.    439;    Nord 

affirmed    (1899)    92    Fed.     1021;    The    Ken-  Deutscher   Lloyd  v.  Insurance  Co.   of  North 

sington,  (1902)  183  U.  S.  273;  La  Bourgogne,  .\merica,    (1901)    110   Fed.   427.   —   «)   Inter- 

(1908)  210  U.  S.  95.  —  5)  Cases  in  preceding  national    Nav.    Co.    v.    Farr.    etc.,    Mfg.    Co., 

note.  —  6)  In  re  Piper  Aden  Goodall  Co.,  (1898)  (1901)  181  U.  S.  225.  —  i")  See  also  The  Mani- 

80  Fed.  670;  The  Nettie  Quill.  (1903)  124  Fed.  toba,  (1900)  104  Fed.  158.  —  ")  The  Annazia, 

669.   —  ')   Knott   v.   Botany  Worsted  Mills,  (1904)  127  Fed.  495.  —  12)  The  Flamborough, 

(1900)   179  V.  S.  72.  —  8)  The  Carib  Prince,  (1895)  69  Fed.  470. 
( 1898)  1 70  U.  S.  655.  The  stipulation  in  this  case 
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From  the  fact  that  the  exercise  of  due  diligence  is  a  condition  precedent  to  the 
shipowner's  exemption,  it  seems  to  follow  that  the  burden  is  upon  him  of  showing 
such  diligence.    The  courts  have  uniformly  so  decided^). 

6.  SEAWORTHINESS:  PROPER  EQUIPMENT  AND  MAN'XING.  —  Whe- 
ther a  vessel  is  seaworthy  or  not  necessarily  depends  upon  the  character  of  the  goods 
transported  and  other  circumstances.  Thus,  a  barge  was  held  not  seaworthy  for  a 
voyage  on  the  Alaskan  coast,  though  it  might  have  been  sufficient  in  a  river^).  And 
seaworthmess  does  not  merely  mean  ability  to  withstand  stress  of  weather  and  the 
like.  Where  meat  or  butter  is  to  be  transported,  for  example,  it  means  that  proper 
refrigerating  apparatus  has  been  supplied').  Improper  stowage  of  the  cargo  or  the 
ballast  is  considered  as  rendering  the  vessel  unseaworthy*). 

Omission  to  supply  an  efficient  foghorn  is  an  omission  in  proper  equipment^). 

The  employment  of  a  crew  which  could  not  understand  the  commands  given 
in  an  emergency,  though  they  were  competent  for  the  ordinary  duties  of  an  unevent- 
ful voyage,  rendered  the  shipowner  hable  for  loss,  where  the  fault  was  one  in  naviga- 
tion^). 

7.  ERRORS  ANT)  FAULTS  IN  NAVIGATION.  —  Often  it  is  a  question  of 
great  difficulty  to  determine  whether  a  loss  is  the  result  of  an  error  or  fpult  in  navi- 
gation, or  whether  it  is  owing  to  an  improper  loading,  stowage,  custody,  care,  or 
delivery  of  the  cargo,  or  unseaworthiness.  In  the  following  cases  the  fault  was  held 
to  be  a  fault  of  navigation:  Erroneous  handling  of  the  ship  leading  to  a  collision''); 
Failure  to  keep  a  lookout 8);  Running  at  an  excessive  rate  in  the  fog 9);  The  selection 
of  an  improper  anchoragei°) ;  Failure  to  close  an  iron  port  on  the  approach  of  a  storm  i^). 
On  the  other  hand  where  the  vessel  sailed  with  her  ports  open  under  such  circum- 
stances that  they  admitted  water  without  an  unusual  sea,  the  fault  was  unsea- 
worthiness, for  which  the  owner  was  liable,  and  not  management  of  the  vessel  under 
section  S^^).  An  open  stop-cock  which  admitted  freshwater  and  damaged  the  cargo 
was  a  fault  in  seaworthiness,  not  in  management i'). 

Particularly  with  reference  to  the  management  of  the  cargo  distinctions  of  con- 
siderable nicety  develope.  Thus,  in  the  Glenlochipi*),  where  an  English  bill  of 
lading  incorporated  the  Harter  Act,  the  Supreme  Court  of  Judicature,  Probate 
Division,  held  that  where  the  engineer  after  the  arrival  in  port  of  the  vessel  for  the 
purpose  of  stiffening  the  ship,  let  water  into  a  baUast  tank  so  negligently  that  the 
water  injured  the  cargo,  the  owner  was  not  liable,  because  this  was  a  fault  in  manage- 
ment. On  the  other  hand,  in  The  Germanic  i^)^  where,  after  arrival  in  port  and  after 
the  vessel  was  turned  over  to  the  land  agents  of  the  owner,  the  vessel  unloaded  her 
cargo  in  such  a  manner  that  she  brought  her  centre  of  gravity  above  the  metacentre 
so  that  she  sank,  the  loss  was  owing  to  the  improper  delivery  and  unloading  of  the 
cargo.  The  Court  says:  "If  the  primary  purpose  is  to  affect  the  ballast  of  the  ship, 
the  change  (of  the  cargo)  is  management  of  the  vessel,  but  if  the  primary  purpose 
is  to  get  the  cargo  ashore,  the  fact  that  it  also  affects  the  trim  of  the  vessel  does  not 
make  it  the  less  a  fault  of  the  class  which  the  first  section  removes  from  the  operation 
of  the  third"  16). 

E.  Limitation  of  Liability  by  Contract.  —  1.  IN  GENERAL.  —  It  is  now  well 
settled  that,  under  the  common  law  of  the  States,  the  carrier  may  by  special  contract 


1)  The   Southwark,    (1903)   191  U.  S.   1;  vigation  Co.  v.  Fair,  (1901)  181  U.  S.  218.   See 

International  Nav.  Co.  v.  Farr.  etc..  Mfg.  Co.,  also  The  Monitoba,   (1900)    104  Fed.    145.   — 

(1901)  181  U.  S.  218.  —  2)  Parsons  v.  Empire  ")   The  Wildcroft,   (1906)   201   V.   S.    378.    — 

Transp.    Co.,   (1901)   111  Fed.   202.   —  3)  The  ")  (1896)  P.  10  (Eng.)  —  i^)  (1905)   196  U.S. 

Southwark,  (1903)  191  U.  S.  1 ;  Rowson  v.  At-  589.  —  i^)  196  U.  S.  at  pp.  597—8.    See  also, 

lantic  Transportation  Co.,   (1903)   1  K.  B.  114  Knott  v.   Botany  Mills,  (1900)   174  U.   S.   69, 

(England).  —  *)  The  Oneida,  (1904)  128  Fed.  in   which   case   the   cargo   was  originally   pro- 

688;   The  Frey,   (1899)  92  Fed.  669;  The  Ger-  perly  stowed,   but  by  the  taking  on  of  addi- 

manic,  (1904)  196  U.S.  589;  The  Colima,  (1897)  tion'al    cargo,     she    trimmed    so    that    water 

82  Fed.  679.  — 5)  xhe  Niagara,  (1898)  84  Fed.  from  a  cargo  of  sugar  drained  into  a  cargo  of 

902.   —  »)  In  re  Pacific  Mail  Steamship  Co..  wool     in     another    compartment.      This    was 

(1903)  126  Fed.  1020.  —  ")  The  Albert  Dumois,  held  not  a  fault  in  management  of  the  ship, 

(1900)  177  U.  S.  240. — »)  The  Rosedale,  (1898)  but   in    the   stowage   and   care   of    the   cargo. 

88  Fed.  324;  affirmed  (1899)  92  Fed.  1021.  —  In  The  Etona,   (1894)  64  Fed.   880,  the  facts 

')  LaBourgogne,  (1908)  210  U.  S.  95.  —  i")  The  were  the  same,  except  that  the  drainage  was 

Etona,  (1894)  64  Fed.  880.  —  ")  The  Silvia,  occasioned  by  the  ship's  listing  in   a   heavy 

(1898)  171  U.  S.  415.  — ^^)  International  Na-  storm,   and  the  owner  was  held  exempt. 
B  32 
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diminish  his  strict  liability  as  an  insurer  of  the  safety  of  the  goodsi).  In  a  few  States, 
however,  statutory  or  constitutional  provisions  prohibit  the  making  of  such  con- 
tracts^).  With  these  comparatively  unimportant  exceptions  the  Courts  in  the 
various  jurisdictions  recognize  that  some  limitation  may  be  made  by  special  contract, 
although,  by  a  preponderating  weight  of  authority  they  deny  the  carrier  the  right 
to  effect  such  limitation  by  a  mere  general  notice^).  The  method  by  which  the  carrier 
usually  carries  out  his  purpose  is  by  making  provision  in  his  bill  of  lading  or  shipping 
receipt,  and  the  shipper  is  held  bound  by  stipulations  so  made  where  he  accepts  and 
retains  the  bill  of  lading  without  dissent*). 

\Miile  the  right  of  the  carrier  to  limit  his  liability  to  some  extent  is  thus  fully 
recognized,  the  jurisdictions  differ  widely  as  to  the  scope  of  this  right.  It  is,  however, 
pretty  well  settled  that  the  carrier  cannot  refuse  to  carry  goods  unless  the  shipper 
consents  to  his  terms,  nor  can  he  so  express  his  contracts  as  to  exact  from  the  shipper 
an  obligation  to  agree  to  the  stipulation  at  the  risk  of  failing  to  have  his  goods  car- 
ried S).  In  other  words,  the  shipper  can  always  insist  on  the  carrier's  transportation  of 
the  goods  under  his  liability  as  an  insurer®). 

2.  CARRIER  MAY  NOT  RELIEVE  HIMSELF  BY  CONTRACT  FROM  THE 
CONSEQUENCES  OF  HIS  OWN  NEGLIGENCE  OR  THAT  OF  HIS  SERVANTS. 
—  It  is  almost  universally  conceded  that  the  carrier  cannot  by  any  stipulation  to 
that  effect  directly  limit  his  liability  for  negligence,  nor  excuse  himself  from  the 
consequences  of  the  negligence  of  his  agents  and  servants').  Tlie  New  York  Courts 
stand  alone  in  denial  of  tliis  proposition  and  permit  the  carrier  to  so  contract  as  to 
relieve  himself  even  from  the  consequences  of  the  gross  negligence  of  his  servants. 
In  Illinois  a  stipulation  that  the  carrier  shall  not  be  liable  for  ordinary  negligence 
on  the  part  of  his  servants  is  sustained,  although  one  which  provides  against  liability 
for  their  gross  negligence  is  refused  enforcement.  California,  by  statutory  rule,  seems 
to  have  reached  the  same  result  practically  as  the  Illinois  Courts*).  Even  New  York, 
however,  refuses  to  give  effect  to  contracts  protecting  the  carrier  from  the  results 
of  his  own  wilful  wrongdoing^). 

In  those  few  States  where  the  stipulation  against  negligence  is  permitted,  the 
courts  require  a  clear  expression  of  intent  to  that  effect,  and  resolve  all  ambiguities 
against  the  carrier,  upon  the  theory  that  he  occupies  a  position  of  advantage  with 
reference  to  the  shipper'").  Wliere  the  stipulation  is  not  doubtful  in  meaning,  the 
burden  of  proof  in  such  jurisdictions  is  upon  the  carrier  to  show  the  circumstances 
of  loss  11). 

3.  CONTRACTS  LIMITING  LIABILITY  OTHERWISE  THAN  FOR  NEGLI- 
GENCE. —  In  other  respects  than  as  regards  his  liability  for  negligence,  the  carrier 
may  for  the  most  part  freely  stipulate.  Thus,  he  may  provide  against  liability 
for  losses  by  fire  or  by  mobs  or  strikes,  for  which  as  we  have  seen  he  is  liable  at 
common  law'^).     And  where  he  is  under  no  obligation  to  carry  at  all,  as  in  the 

1)  1  Hutchinson  on  Cairiere,  sec.  237 ;  New  court  expressly  declineB  to  follow  the  rule  of 

Jersey   Steam   Navigation   Co.    v.    Merchants  theLockwoodca.se.   (See  p.  186  of  the  opinion.) 

Bank,  (1848)   6  How.   344.  —  2)  Iowa,  Code,  For    the    California    law,    see    sees.    2174    and 

sec.   2074;   Kansas,   Statutes   1897,  c.   69,  sec.  2175,    Civil    Code,    and    the    following    cases: 

17;   Texas,   Rev.    Stat.,   art.    320;   Nebraska,  Pierce  v.  Southern  Pacific  Railroad  Co.,  (1898) 

Const.,  art.   11  sec.  4;  Kentucky,  Const.,  sec.  120  Cal.   156;   Merrill  v.  Pacific  Transfer  Co., 

196.  _  3)  Williams  v.  Central  Raih-oad  Co.,  (1901)  131  Cal.  582;  Donlon  v.  Southern  Pa- 

(1904)  88  N.  Y.  Supp.  434.    In  Ohio,  Illinois,  cific   Railroad    Co.,    (1907)    151    Cal.    703.    — 

and    Georgia,    there    must   be    express    aasent  sj  Keeney  v.  Grand  Tnmk  Railway  Co.,  (1872) 

by  the  shipper.    5  Am.   &  Eng.  Encyo.  Law  47  N.  Y.  525.  —  i")  Pierce  v.  Southern  Pacific 

(2d  Ed.)  295.  —  *)  Cau  v.  Texas,  etc..  Rail-  Railroad    Co.,    supra;    Mynard    v.    Syracuse, 

way   Co.,    (1904)    194   U.    S.,   427.     See   ante  etc.,   Railroad   Co.,   supra,   where   the   words 

How  Assent  of  Consignor  Indicated.  —  ^)  The  of  the  contract  excused  the  carrier  from  lia- 

Majestic,  (1887)  U.  S.  375.  —  «)  1  Hutchinson  bility   for   loss   "from   whatsoever   cause   ari- 

on  Carriers,  404.  —  ")   1  Hutchinson  on  Car-  sing,  '    and    the  Court,    construing    the  words 

riers,  (3d  Ed.)  sec.  450;  5  Am.  &  Eng.  Encyc.  against  the  carrier,  held  they  did  not  relieve 

Law  (2d  Ed.)  308;  N.  Y.  Central  Railroad  Co.  him  from  the  results  of  the  negligence  of  his 

v.  Lockwood,   (1873)   17  Wall.   357,  (the  lea-  servants.     A  stipulation   that   goods  are  "at 

ding  case);   Pierce  v.   Southern  Pacific  Rail-  owner's    risk"    was    held    not    to    excuse    for 

road  Co.,   (1898)   120  Cal.    156.   —  <*)  For  the  negligence    in    Canfield     v.     Baltimore,    etc.. 

New  York  law,  see  Cragin  v.  New  York  Cen-  Railroad  Co.,  (1883)  93  N.  Y.  532.  —  ")  Can- 

tral  Railway  Co.,  (1872)  51  N.   Y.   61;  Mya-  field  v.  Baltimore,  etc..  Railroad  Co.,  supra, 

uard  V.   Syracuse,   etc..  Railroad  Co.,   (1877)  —  ^^)  5  Am.  and  Eng.  Encyc.  Law  (2d  Ed.) 

71  N.   Y.    180,  in  which  case  the  New  York  319. 
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case  of  dynamite  and  other  dangerous  goods,  his  contract  of  carriage  may  con- 
tain any  provisions  he  may  see  fit  to  insert,  so  far  as  they  are  not  contrary  to  public 
pohcyi).  But  where  his  pubHc  calling  is  involved,  the  power  to  stipulate  freely  is 
subject  always  to  the  condition  that  the  provisions  shall  be  reasonable.  Thus,  a  pro- 
vision fixing  the  time  within  which  claims  must  be  presented  is,  as  has  been  stated 
elsewhere,  usually  sustained^).  But  where  the  provision  required  the  claim  to  be 
adjusted  before  removal  of  the  goods  from  the  station  of  the  railroad  company,  it 
was  held  unreasonable  and  unenforceable*). 

The  stipulation  that  has  been  most  frequently  before  the  courts  has  been  the 
one  Umiting  the  amount  for  which  the  carrier  shall  be  liable  in  the  event  of  loss  of 
the  goods.  The  cases  on  the  subject  have  reached  different  results,  but,  generally 
speaking,  the  determining  element  here,  as  in  other  cases,  is  the  question  whether  the 
hmitation  was  fairly  and  reasonable  made.  "Where  the  contract  is  fairly  made, 
agreeing  on  the  valuation  of  the  property  carried,  with  the  rate  of  freight  based  on 
the  condition  that  the  carrier  assumes  liability  only  to  the  extent  of  the  agreed  valua- 
tion, even  in  case  of  loss  or  damage  by  the  negligence  of  the  carrier,  the  contract 
will  be  upheld  as  a  proper  and  lawful  mode  of  securing  a  due  proportion  between  the 
amount  for  which  the  carrier  may  be  responsible  and  the  freight  he  receives,  and  of 
protecting  himself  against  fanciiul  and  extravagant  valuation"*).  Tlie  result  is 
that  the  carrier  may  by  such  stipulation  provide  for  the  payment  of  only  limited 
damages,  even  though  the  loss  were  occasioned  by  negligence. 

The  carrier,  however,  cannot  fix  an  arbitrary  standard  of  value  for  all  goods  and 
declare  that  he  wiU  not  be  Uable  above  a  certain  limit  for  their  loss.  The  shipper  must 
have  a  real  opportunity  to  agree  upon  the  value,  and  further,  if  he  wishes,  to  have 
the  goods  carried  without  hmitation  as  to  value  5).  But  it  does  not  follow  that  the 
carrier  must  offer  the  shipper  the  right  of  choosing  whether  he  shall  have  the  goods 
carried  under  a  limit  as  to  Hability  or  without  any  limit.  It  is  sufficient  if  such 
option  actually  exists^). 

4.  COXFLICT  OF  LAW  WITH  REFERENCE  TO  CONTRACTS  LIMITING 
LIABILITY.  —  The  question  by  what  law  the  validity  of  a  limitation  is  to  be  deter- 
mmed  is  one  of  much  difficulty.  The  most  general  rule  that  can  be  laid  down  upon 
the  subject  is  that  the  law  of  the  place  where  the  contract  is  made  governs,  unless  it 
appears  that  the  parties  intended  to  be  bound  by  some  other  law^).  From  this  state- 
ment it  appears  that  the  question  is  really  one  of  presumption,  and  the  difficult  matter 
in  the  particular  case  is  to  determine  whether  the  parties  so  dealt  that  it  may  be 
presumed  that  they  intended  their  contract  to  be  governed  by  some  law  other  than 
that  of  the  place  where  the  contract  was  made^).  An  important  limitation 
upon  the  right  of  parties  to  select  their  law  is  imposed  by  some  courts,  notably  by 
the  L^nited  States  Supreme  Court.  That  tribunal  has  held  that  a  contract  Umiting 
liabihty  made  in  Belgium,  and  by  its  express  terms  to  be  governed  by  the  law  of  that 
place,  will  be  interpreted  according  to  the  general  principles  of  commercial  law 
prevailing  in  the  courts  of  the  United  States,  where  the  law  of  Belgium  is  contrary 
to  the  view  of  public  policy  adopted  by  the  United  States  courts^).  A  similar  doctrine 
prevails  m  some  of  the  State  courts  with  reference  to  the  laws  of  other  States  of  the 
Unionio). 

Aside  from  this  particular  matter,  it  may  be  said  generally  that  in  deciding 
questions  as  to  the  validity  of  exemptions  contained  in  shipping  contracts,  the 
Federal  courts,  where  there  is  no  state  Statute  to  the  contrary,  do  not  follow  the  rules 
laid  down  by  the  local  courts,  but  are  governed  by  rules  of  their  own  adoption.  Hence, 
though  a  contract  limiting  liability  may  be  valid  by  the  laws  of  tlie  State  where  made. 


1)  California  Powder  Works   v.   Atlantic  The  Minnetonka,  (1906)  146  Fed.  509. —  «)  Cau 

&c   Railroad    Co.,    (1896)    113    Cal.    329.    —  v.  Texas   &  Pacific  Railroad  Co..  (1904)   194 

2)  Black  V.  Wabash,  etc..  Railroad  Co.,  (1884)  U.  S.  427.  —  ')   1  Hutchinaon,  Carriers,  sees. 

111  111.  3.51  (claim  under  oath  to  be  presented  201,  212  (3d  Ed.).  —  ^)  Liverpool  etc.  Steam 
within  five  days).  —  3)  Capehart  v.  Seaboard,  Nav.  Co.  v.  Phenix  Ins.  Co.,  (1889)  129  U. 
etc..  Railroad  Co.  (1879)  31  Am.  Rep.  505.  —  S.  397.  —  »)  The  Kensington,  (1902)  183  XT. 
•*)  Hart  V.  Pennsylvania  Railroad  Co.,  (1884)  S.  263.  —  i")  See,  for  example,  the  doctrine 

112  U.  S.  331,  343  (Leading  case).  —  ^)  The  of  the  Pennsylvania  Court,  which  was  sustain- 
Kensington,  (1902)  183  U.  S.  263,  277;  Donlon  ed  by  the  United  States  Supreme  Court  in 
Bros.  V.  Southern  Pacific  Railroad  Co.,  (1907)  Pennsylvania  R.  R.  Co.  v.  Hughes.  (1903)  191 
151   Cal.   763;  Weinberger  v.  Compagnie  Ge-  U.  S.  477. 

nerale  Transatlantique,   (1906)   146  Fed.   516; 

32* 
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New  York,  for  example,  and  if  the  matter  be  one  arising  between  citizens  of  that 
State  will  be  so  declared,  the  same  contract,  if  the  question  arises  between  a  citizen 
of  New  York  as  plaintiff  and  an  alien  or  citizen  of  another  State  as  defendant  in  a 
Federal  court,  will  be  declared  invalid  if  the  Federal  courts  take  the  view  that  it  is 
contrary  to  public  policy  or  to  what  they  deem  the  general  principles  of  commercial 
law.  As  a  citizen  of  another  State  or  an  alien  has  the  right  to  remove  a  case  from  the 
State  to  the  Federal  court,  the  curious  result  is  presented  that  such  a  person  has  to  a 
certain  extent  the  power  of  choosing  not  only  his  forum  but  also  the  system  of  law 
by  which  his  case  is  to  be  determined.  And  when  he  occupies  the  position  of  a  plain- 
tiff against  a  citizen  of  the  State  he  may,  in  like  manner,  select  the  forum  which  offers 
him  the  most  favorable  rule  of  law^). 

V.  TERMINATION  OF  CARRIER'S  LIABILITY.  -  The  carriers  responsibility 
of  course  ends  where  the  goods  are  delivered  in  good  condition  and  without  unrea- 
sonable delay  to  the  consignee,  or  where  a  negotiable  bill  of  lading  has  been  issued , 
to  the  holder  of  such  bill^).  But  it  is  not  always  the  carrier's  duty  to  seek  out  the 
consignee  in  order  to  make  personal  delivery.  Thus,  carriers  by  sea  usually  discharge 
tiieir  duty  by  delivery  at  their  vsfharf  at  the  place  of  destination •').  As  elsewhere 
pointed  out,  express  companies  and  carriers  by  wagon  undertake  a  personal  delivery 
to  the  consignee*).  As  to  what  the  duties  of  the  railroad  carrier  are  in  respect  to 
delivery  when  the  transit  is  ended,  there  seems  much  conflict  of  opinion.  By  one 
line  of  cases,  his  duty  as  carrier  ceases  when  the  transit  has  ended  and  the  goods 
have  been  unloaded  from  the  cars,  and  from  that  time  he  becomes  a  warehouseman 
and  liable  only  for  negligence  in  caring  for  the  goods.  This  view  is  adopted  in  Massa- 
chusetts^), Illinois^),  Pennsylvania''),  and  a  few  other  States*).  According  to  another 
view,  the  carrier's  strict  liability  continues  until  the  consignee  has  had  a  reasonable 
time  to  remove  the  goods,  after  notice  that  they  have  arrived.  This  view,  which  has 
been  called  the  New  Hampshire  rule,  because  early  formulated  in  that  State  ^)  prevails 
as  well  in  New  Yorki"),  OhioH),  Connecticut ^^j  ^^d  in  probably  a  majority  of  the 
jurisdictions.  The  rule  established  by  statute  in  California  seems  to  lie  midway 
between  these  two  views.  The  carrier  in  that  State  is  under  a  duty  to  notify  the 
consignee,  but  apparently  his  duty  as  carrier  terminates  immediately  upon  giving 
the  notice,  without  allowing  the  consignee  a  reasonable  time  to  remove  the 
goodsi^). 

Even  in  the  jurisdictions  which  adopt  the  Massachusetts  view,  the  carrier  is 
held  absolutely  liable  for  misdelivery  of  the  goods,  whei'e  the  owner's  own  act  or 
mistake  did  not  contribute  to  the  wrong  delivery  i*).  It  is  plain  that  this  should  be 
the  rule  in  jurisdictions  following  the  New  Hampshire  doctrine,  and  it  is  in  fact  almost 
universally  adopted.  "No  circumstances  of  fraud,  imposition,  or  mistake  will  excuse 
the  common  carrier  from  responsibility  for  a  delivery  to  the  wrong  person i^)".  But 
where  his  duty  as  carrier  has  determined  and  his  liability  merely  as  a  warehouseman 
has  attached,  there  is  some  authority  to  the  effect  that  he  should  not  be  held  liable 
unless  he  is  shown  guilty  of  negligence  in  misdelivery  of  the  goods i^). 


1)  Liverpool,  etc.  Steam  Nav.  Co.  v.  52  Oh.  St.  408.  —  1^)  Graves  v.  Hartford,  etc., 
Phenix  Ins.  Co.  supra.  See  also  45  Am.  Law  R.  Co.,  (1871)  38  Conn.  143.  —  i^)  California 
Review.  47  (Jan.  Feb.  1911);  and  a  series  Civil  Code,  sees.  2120  and  2121,  provides  that 
of  articles  on  What  Law  Governs  the  Vali-  the  carrier  shall  give  notice  and  keep  the 
dity  of  a  Contract,  23  Harv.  L.  Rev.  I,  79,  goods  as  warehouseman  until  a  reasonable 
194  and  260  (Nov.  and  Dec.  1909,  —  Jan.  and  time  elapses;  if  he  does  not  know  the  con- 
Feb.  1910)  by  Professor  Joseph  H.  13eale.  signee's  residence  or  place  of  business,  he  may 
The  general  question  is  further  discussed  in  drop  a  letter  addressed  generally  to  the  con- 
the  chapter  on  Contracts,  supra.  —  -)  Schouler  signee  in  the  nearest  post  office.  If  the  con- 
on  Bailments,  sec.  487.  —  ')  5  Am.  and  Eng.  signee  neglects  to  remove  the  freight  within 
Encyc.  L.  (2d  Ed.)  212,  219.  —  ')  Bansemer  a  reasonable  time,  the  carrier  may  store  the 
v.  Toledo,  etc.,  Ry.  Co.,  (Indiana,  1865)  87  same  in  a  warehouse  on  the  consignee's  ac- 
.\m.  Dec.  367.  —  •^)  Thomas  v.  Boston,  etc.,  count,  giving  him  notice  of  the  same.  — 
R.  R.  Co.,  (1845)  10  Met.  472.  —  ")  Gregg  v.  ")  Forbes  v.  Boston,  etc..  Railroad  Co.,  (1882) 
111.  Central  R.  R.  Co..  (1893)  147  111.  550.  —  133  Mass.  154;  St.  Louis,  etc.,  Railway  Co. 
')  Shenk  v.  Philadelphia  Steam,  etc.,  Co.,  v.  Lamed,  (1882)  103  111.  293;  Cavallaro  v. 
(1869)  60  Pa.  St.  109.  —  »)  5  Am.  and  Eng.  Texas  &  Pac.  Ry.  Co.,  (1895)  110  Cal.  348. 
Enoyc.  L.  (2d  Ed.)  pp.  263 — 265.  —  ^)  Moses  The  first  two  cases,  however,  involved  lia- 
v.  Boston,  etc.,  R.  Co.,  (1856)  32  N.  H.  523.  bUity  under  bills  of  lading.  —  i^)  2  Hutchin- 
>»)  Faulkner  v.  Hart,  (1880)  82  N.  Y.  413.  —  son  on  Carriers,  sec.  668.  -  ")  Id.  sec.  684. 
")   Lake  Erie,  etc..  R.  Co.  v.  Hatch,    (1895) 
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If  the  mistake  in  delivery  is  owing  to  the  fault  of  the  shipper,  as  where  he  is 
induced  by  a  swindler  to  ship  goods  to  him  and  the  carrier  actually  delivers  the  goods 
to  the  person  intended,  the  carrier  is  not  liable,  it  should  seem^),  though  there  is 
authority  to  the  contrarj'^). 

VI.  RIGHTS  OF  CARRIERS.  —  A,  Right  to  Compensation.  —  The  carrier  may 
demand  a  reasonable  compensation  for  his  services  before  they  are  rendered,  and 
accordingly  may  refuse  to  carrj'  unless  such  reward  is  tendered  in  advance 2).  And  if 
he  does  not  demand  payment  in  advance,  he  may,  at  the  end  of  the  journey,  refuse 
to  surrender  the  property  until  paid  his  charges*).  From  the  fact  that  the  carrier  may 
refuse  to  carry  unless  paid  the  full  freight  in  advance,  it  follows  that  if  the  owner  of 
the  goods,  after  the  journey  has  begun,  or  even  before  the  journey  has  begun,  wJi.en 
the  goods  have  been  received  by  the  carrier  as  carrier,  takes  the  goods  from  his 
possession,  the  latter  is  entitled  to  full  freight^).  Suppose,  however,  that  through 
disaster,  the  carrier  is  unable  to  finish  the  journey  ?  The  rule  in  such  case  is  that 
he  forfeits  his  freight;  he  is  not  entitled  to  recover  freight  until  the  goods  are 
delivered^).  If  the  goods  are  destroyed,  accordingly,  the  carrier's  right  to  freight 
perishes  with  the  goods;  but  where  they  are  merely  injured  without  being  destroyed, 
even  though  the  injury  is  caused  by  the  carrier's  negligence,  the  freight  is  regarded 
as  having  been  earned.  In  the  latter  case  the  shipper  would  have  a  set-off  or  cross 
action  for  the  mjury  in  a  proper  case').  Wliere  a  vessel  is  injured  on  the  voyage, 
the  master  may  retain  the  ship  and  cargo  a  reasonable  time,  while  the  ship  is  being 
repaired,  or  may  transship  the  cargo  to  another  vessel;  if  the  owner  of  the  cargo 
refuses  to  permit  this  to  be  done,  he  becomes  liable  for  the  full  freight  notwith- 
standing the  voyage  is  not  complete®). 

Sometimes  the  shipper  or  consignee  is  willing  to  accept  the  cargo  at  the  inter- 
mediate port,  in  cases  where  the  carrier  is  unable  to  finish  the  voyage.  Under  these 
circumstances,  he  becomes  liable  pro  rata  itineris,  that  is,  for  the  proportionate  share 
of  the  freight  earned  8). 

Wlio  is  liable  for  the  freight  ?  Primarily  the  shipper  or  the  person  on  whose 
behalf  the  goods  are  shipped.  Thus,  if  the  bill  of  lading  or  charter  party  be  taken 
out  in  the  name  of  the  consignees  the  latter  are  prima  facie  liable  for  the  freight i**). 
The  consignee  or  assignee  of  the  bill  of  lading  by  accepting  the  goods  makes  himself 
liable  to  the  carrier,  although  the  bill  was  not  taken  out  in  his  name.  One  line  of 
cases  holds  that  this  result  follows  as  a  matter  of  law^i);  another  view  makes  the 
question  one  of  fact  for  the  juryi^). 

B.  Lien  of  Carrier.  —  The  common  carrier  has  a  right  to  detain  the  goods  which 
a-  e  the  subject  of  carriage  ^^)  until  the  charges  upon  the  same  have  been  paid  i*).  This 
lien,  or  right  of  detention,  does  not  exist,  however,  except  for  charges  in  respect 
to  the  particular  goods  which  were  the  subject  of  carriage,  and  the  carrier  is  not 
entitled  to  hold  goods  to  secure  the  payment  of  a  general  balance  of  account i*), 
unless  there  be  a  contract  to  that  effect^*).  This  lien  exists  only  where  the  owner 
of  the  goods  or  a  person  having  authority  from  him,  delivers  the  goods  to  the  carrier, 
and  it  does  not  avail  the  carrier  where  the  goods  have  been  delivered  by  a  wrongdoer, 
for  example,  a  thief  i'').  Wliere,  however,  the  owner  has  clothed  the  wrongdoer  with 
an  apparent  authority  over  the  goods,  such  apparent  authority  supplies  the  place  of 
an  actual  authority i®). 

Upon  common  law  principles,  the  carrier  cannot  sell  the  goods  to  satisfy  his  lien ; 
he  has  merely  the  right  of  indefinite  detention  1 8).  But  statutes  quite  generally  provide 
for  the  enforcement  of  the  lien  by  sale  at  public  auction  after  due  notice  20 ).    Where 


1)  Samuel  V.  Cheney,  (1883)  135Ma8s.  278.  44  Fed.  100.  —  ")  Blanchard  v.  Page,  (1857) 

—  2)  Express  Co.  v.  Shearer,   (1896)   160  111.  8  Gray,  281;  Grant  v.  Wood,  (1848)  21  N.  J. 

215.  —  3)2  Hutchinson  on  Carriers,  (3d  Ed.)  L.  292.  —  1*)  2  Hutchinson  on  Carriers,  sec. 

sec.  799.  —  *)  Id.  sec.  864.  —  6)  The  Gazelle,  864;  California,  Civil  Code,  sees.   2144,   2872, 

(1888)   128  U.  S.  474.  —  «)  Schouler  on  Bail-  et   seq.   —  i^)   5  Am.    and   Eng.   Encyc.    Law 

ments,  sec.  529.  —  ')  1  Parsons,  Shipping  and  (2d  Ed.)    400.  —  ^^)    Pennsylvania   Railroad 

Admiralty,   217.   —  «)  Hugg  v.   Augusta  In-  Co.  v.   American  Oil  Works,   (1889)    126  Pa. 

surance  Co.,  (1849)  7  How.   595;  The  Maggie  St.  485.  —  *')  Hayes  v.   Campbell,   (1883)   63 

Hammond,   (1869)   9  Wall.   435.   —  »)   7   Am.  Cal.  143.  — ")  5  Am.  &  Eng.  Encyc.  Law  (2d 

and  Eng.  Encyc.  Law  (2d  Ed.)  243.  —  >")  Day-  Ed.)  404.  —  i^)  2  Kent's  Commentaries  (14th 

ton  V.Parke,  (1894)  142  N.  Y.  391. — ")  Hatch  Ed.)    642.  —  2»)    1  Stimson's  American   Sta- 

V.  Tucker,  (Rhode  Island,  1880)  34  Am.  Rep.  tute  Law,  sees.  4354 — 4356. 
707.  —  1'^)  North  German  Lloyd  v.  Heyle,  (1890) 
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such  statutorj'  provisions  are  followed,  they  must  be  strictly  pursued  at  the  risk  of 
the  carrier's  rendering  himself  hable  for  the  full  value  of  the  goods,  besides  losing 
his  Uen;  for,  unhke  the  pledgee,  he  has  not  a  right  of  property  but  a  mere  right  of 
possession  1). 

VII.  WAREHOUSEMEN.  —  A.  In  General.  —  The  law  in  regard  to  warehouse- 
men is  based  upon  the  common  law  of  bailments,  and  the  warehouseman  is  merely 
a  bailee  for  hire,  and,  in  the  absence  of  statutes  regulating  his  calling,  is  governed  by 
the  ordinary  principles  of  law  that  control  the  dealings  between  private  persons^). 
He  is  not,  like  the  carrier,  engaged  in  the  exercise  of  a  public  function,  although  in 
a  few  States  persons  transacting  business  as  proprietors  of  grain  elevators  have  been 
considered  as  subject  to  the  law  of  public  callings^).  As  a  general  proposition,  there- 
fore, the  warehouseman  may  make  such  contracts  as  he  pleases,  subject  only  to  the 
exception  that  they  must  not  offend  public  pobcy*).  The  consequence  is  that  the 
law  governing  warehousemen  is  capable  of  much  simpler  statement  than  that 
respecting  carriers. 

As  has  already  been  pointed  out,  the  carrier's  liability  upon  the  termination  of 
his  voyage  and  before  the  delivery  of  the  goods  becomes  that  of  a  warehouseman. 

B.  Duties  of  Warehousemen.  —  The  duties  of  a  warehouseman  involve  1 .  his  duty 
with  respect  to  keeping  the  goods,  and  2.  his  duty  with  respect  to  delivering  them. 

1.  The  duty  of  the  warehouseman  with  respect  to  keeping  the  goods  is  to  use 
the  ordinary  care  and  diligence  that  an  ordinarily  prudent  person  would  exercise 
towards  such  property*).  He  is  accordingly  not  liable  for  the  accidental  destruction 
of  the  property  stored  through  fire  or  ita  loss  by  thieves,  or  its  injury  or  depreciation 
while  in  his  custody,  provided  such  loss,  destruction,  or  injury  was  caused  without 
his  fault^).  And  the  burden  of  proof  that  the  loss  or  injury  was  caused  by  his  negli- 
gence is  upon  the  plaintiff^). 

The  warehouseman's  liability  may  be  limited  by  contract,  but  not  to  such  an 
extent  as  to  excuse  him  from  the  consequences  of  the  gross  negligence  of  himself  or 
his  servants 8),  and  certainly  not  to  the  extent  of  relieving  him  from  the  exercise  of 
good  faith  8).  And  the  courts  seem  disposed  to  interpret  such  contracts  rather 
strictly.  Thus,  where  the  warehouseman  by  his  receipt  contracted  to  deliver  the 
goods  "damages  by  elements  excepted,"  he  was  held  liable  for  damages  caused  by  a 
fire  of  incendiary  origin  i°).  In  other  words,  the  warehouseman,  instead  of  limiting 
his  liability  as  he  doubtless  intended  to  do,  by  the  form  of  his  receipt  increased  it. 
for  he  made  an  absolute  promise  to  deliver  qualified  by  only  one  condition. 

2.  As  to  the  duty  of  delivery:  Where  a  non-negotiable  receipt  is  given,  in  every 
case  the  warehouseman  must  deliver  to  the  owner  or  to  such  person  as  the  owner  by 
his  order  designates  and  to  no  other  person.  His  mistake  though  not  the  result  of 
negbgence  or  want  of  caution,  witi  not  protect  him,  if  he  delivers  to  the  wrong  person. 
In  such  a  case,  he  becomes  liable  to  the  true  owner  for  the  full  value  of  the  goodsi^). 
In  other  words  with  respect  to  delivery  of  the  goods  for  which  a  non-negotiable  receipt 
or  no  receipt  has  been  given,  it  may  be  said  that  the  warehouseman  insures  the  correct 
delivery  of  the  goods  to  the  owner,  though  unlike  the  carrier,  he  does  not  insure  their 
safe  custody.  Where  the  Uniform  Warehouse  Receipts  Act  prevails  or  where  the 
courts  or  the  legislatures  have  adopted  the  view  that  warehouse  receipts  are  quasi- 
negotiable,  the  warehouseman's  duty  is  to  deliver  to  the  holder  of  the  receipt,  which 
has  been  issued  deliverable  to  order  and  has  been  properly  indorsed,  (unless  he  has 
received  information  that  such  per.son  is  not  the  true  owner)  i2). 

C.  Nature  of  the  Warehouse  Receipt.  —  The  same  difficulties  which  beset  the  bill 
of  lading  at  common  law  surrounded  the  warehouse  receipt,  indeed,  the  two  instru- 
ments stand  upon  the  same  footing  in  aU  essential  characteristics.  The  warehouse 
receipt  like  the  bill  of  lading  was  regarded  as  a  muniment  of  title,  but  it  was  not  given 
the  character  of  negotiable  pap>er  to  such  an  extent  as  to  enable  the  purchaser  or 

i)Stewartv.Naud,  (1899)  125  Cal.  596.  —  weUer  v.   Wabash,  etc..  Railroad  Co.,   (1884) 

^)  Schouler  on  Bailments,  sec.  96.  —  ')  Munn  v.  53   Am.   Rep.  558.  —  i")   Pope   v.    Farmer's 

Illinois,  (1876)  94  U.  S.  113.  —  *)  30  Am.  and  Union  Ac,  Co.,  (1900)  130  Cal.  139.    Perhaps, 

Eng.  Encye.  Law  (2d  Ed.)  54.  —  6)  Taussig  v.  the  warehouseman  might  have  had  the  contract 

Bode,  (1901)  134  Cal.  260. — ')  Aldrich  v.  Boston,  reformed  so  as  to  express  the  real  meaning 

etc..  Railroad  Co.,  (1868)  100  Mass.  31;  Taussig  in  an  equitable  proceeding.  —  ")  Lichtenhein 

V.    Bode,    supra.    —   ')    Wilson   v.    Southern  v.  Boston,  etc..  Railroad  Co.,  (1853)  11  Cush. 

Pacific  Railroad  Co.,  (1882)   62  Cal.    164.  —  70.  —  ^^)  Uniform  Weorehouse  Receipts  Act, 

*)  Schouler  on  Bailments,  sec.  51.  —  »)  Gash-  sees.  9  &  10. 
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pledgee  to  rely  upon  its  genuineness  and  the  title  of  the  holder i).  Statutes  of  an 
incomplete  nature  were  passed  in  many  of  the  States  to  remedy  this  defect^),  but  it 
was  not  until  the  submission  of  the  Uniform  Warehouse  Receipts  Act  by  the  Commis- 
sioners on  Uniform  State  Laws  that  a  satisfactory  statement  of  statutory  law  was  to 
be  found.  This  Act  has  been  adopted  in  the  twenty-two  States  and  Territories  of  Cali- 
fornia, Connecticut,  District  of  Columbia,  Illinois,  Iowa,  Kansas,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Missouri,  Nebraska,  New  Jersey,  New  Mexico,  New  York, 
Ohio,  Pennsylvania,  Rhode  Island,  Tennessee,  Utah,  Virginia,  and  Wisconsin. 

Tlie  Act  provides  for  two  forms  of  receipt,  1.  non-negotiable  and  2.  negotiable; 
under  the  former  of  which  the  goods  are  to  be  delivered  to  the  depositor  or  some 
other  specified  person  3),  whUe  under  the  latter  they  are  to  be  delivered  to  the  order  of  a 
specified  person  or  to  bearer*).  The  negotiable  receipt  must  be  surrendered  and 
cancelled  when  the  goods  are  drawn  S),  and  the  warehouseman  must  not  deliver  with- 
out receiving  the  receipt^).  Later  sections  provide  that  a  negotiable  receipt  may  be 
negotiated  by  the  owner  or  by  any  other  person  to  whom  possession  and  custody  of 
the  receipt  has  been  entrusted,  if  the  receipt  is  then  indorsed  by  the  person  named 
in  the  receipt  as  depositor.  The  indorsee  of  such  receipt  acquires  not  only  the  title 
of  the  person  thus  negotiating  it,  but  also  such  title  as  the  depositor  originally  had, 
or  if  he  had  no  title  then  such  title  as  he  might  convey  to  a  bona  fide  purchaser  for 
value').  The  effect  of  this  Statute  is  to  make  warehouse  receipts  negotiable  to  the 
Bame  extent  as  bills  of  lading  under  the  BUls  of  Lading  Act^). 

D.  Lien  of  Warehouseman.  —  Unlike  the  ordinary  bailee  for  hire,  the  warehouse- 
man, under  the  common  law  as  expressed  in  many  American  decisions,  was  allowed 
the  right  to  detain  the  goods  deposited  with  him  until  his  charges  were  paid  8).  No 
other  bailee  for  custody  possessed  this  right.  For  example,  an  agistor  of  cattle  was 
obliged  to  surrender  them  to  the  owner  though  the  latter  did  not  tender  the  charges 
for  the  services'^").  But  this  so-called  lien  or  right  of  detention  extended  only  to  the 
particular  baOment,  and  the  -warehouseman  was  not  allowed  to  detain  the  goods 
for  a  general  balance  of  account.  Statutes  in  some  States  extend  this  hen.  In  New 
York,  for  example,  by  a  statute  passed  in  1897,  the  lien  extended  to  the  general 
balance  of  account^i).  The  common  law  hen  extends  only  to  charges  for  services  and 
does  not  include  the  right  to  detain  for  advances  made  by  the  warehouseman  i2).  The 
warehouseman  had  at  common  law  no  right  to  sell  the  goods  to  satisfy  his  hen i3)_ 

The  Uniform  Warehouse  Receipts  Act  gives  the  warehouseman  a  hen  not  only 
for  his  services  but  also  for  his  advances,  including  expenses  of  transportation  and 
insurance,  and  further  enables  him  upon  the  default  of  the  customer  to  sell  the  goods 
at  auction.  It  does  not,  however,  give  him  a  hen  for  the  general  balance  of  account  i*). 


Statutes  on  Carriers  and  Warehousemen. 


Introductory. 

The  statutory  law  relating  to  carriers  engaged  in  foreign  and  interstate 
commerce  is  in  part  contained  in  the  acts  of  congress  reprinted  below.  Intrastate 
carriers  are  governed  by  state  laws^^).     Owing  to  the  merely  local  importance  of 


1)  30  Am.  andEng.  Encyc.  L.  (2d  Ed.)  71.  ')  Id.  sees.  40 — 41.  —  «)  See  ante  Negotiabi- 
—  2)  In  a  few  States  the  statutes  declared  ware-  lity  of  Bill  of  Lading  under  Statutes.  — 
house  receipts  to  be  negotiable  (unless  marked  ')  Steinman  v.  Wilkins,  (1844)  7  \V.  &  S.  (Pa.) 
otherwise),  but  these  Statutes  were  strictly  con-  466.  —  i")  Lewis  v.  Tyler,  (1863)  23  Cal.  364. 
strued  and  did  not  effect  their  purpose.  Mohun  ii)  Laws,  New  York,  1897,  Art.  6  chap.  418, 
on  Warehousemen  gives  these  statutes  at  length:  sec.  73.  This  law  has  been  repealed  by  the 
Alabama,  p.  2;  Arizona,  p.  23;  Arkansas,  p.  26;  Uniform  Warehouse  Receipts  Act  wliich  con- 
California,  p.  38;  Colorado,  p.  63;  Connecticut  fines  the  lien  to  charges  in  respect  to  the 
p.  75;  Delaware,  p.  83;  Indiana,  pp.  189,  particular  goods.  —  i^j  30  Am.  &  Eng.  Encyc 
194;  Kansas  p.  230;  Nebraska,  p.  507;  Wis-  Law  (2dEd.)  65.  —  ")  5  Id.  p.  66.—")  Uni- 
consin,  p.  813.  In  many  of  these  States  the  form  Warehouse  Receipts  Act,  sees.  31 — 36. — 
Uniform  Act  has  been  adopted.  —  ^)  Uniform  '*)  The  statutes  of  Georgia  and  Washington 
Warehouse  Receipts  Act,  sec.  4.  —  *)  Id.  reprinted  below  may  be  regarded  as  typicaL 
«ec.  5.  —  5)  i(i_  se(,_   ii_  —  6j  id.  sec.  9.  — 
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these  state  laws  they  have  not  been  reprinted,  with  the  exception  of  the  enact- 
ments relating  to  bills  of  lading. 

Nearly  all  of  the  states  have  statutes  governing  the  liability  of  warehousemen. 
The  uniform  warehouse  receipts  act  has  been  adopted  in  twenty-two  states. 


I.  Carriers. 
1.  Acts  of  Congress. 


24  Stat.  L.  379.    An  Act  to  regulate  Commerce  (February  4,  1887).') 

Sec.  1.  Carriers  and  transportation  subject  to  the  act.  Free  passes  and  free 
transportation  prohibited.  Railroad  companies  prohibited  from  transporting  com- 
modities in  which  they  are  interested.  Timber  and  products  thereof  excepted.  [As 
amended  June  29,  1906,  April  13,  1908,  and  June  18,  1910.J  The  provisions  of 
this  act  shall  apply  to  any  corporation  or  any  person  or  persons  engaged  in  the  trans- 
portation of  oil  or  other  commodity,  except  water  and  except  natural  or  artificial 
gas,  by  means  of  pipe  Unes,  or  partly  by  pipe  Unes  and  partly  by  railroad,  or  partly 
by  pipe  lines  and  partlj'  by  water,  and  to  telegraph,  telephone,  and  cable  companies 
(whether  wire  or  wireless)  engaged  in  sending  messages  from  one  state,  territory, 
or  district  of  the  United  States  to  any  other  state,  territory,  or  district  of  the 
United  States  or  to  any  foreign  country,  who  shall  be  considered  and  held  to  be 
common  carriers  within  the  meaning  and  purpose  of  this  act,  and  to  any  com- 
mon carrier  or  carriers  engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad  (or  partly  by  railrad  and  partly  by  water  when  both  are  used 
under  a  common  control,  management,  or  arrangement  for  a  continuous  carriage 
or  shipment),  from  one  state  or  territory  of  the  United  States  or  the  District  of 
Columbia  to  any  other  state  or  territory  of  the  United  States  or  the  District  of 
Columbia,  or  from  one  place  in  a  territory  to  another  place  in  the  same  territory, 
or  from  any  place  in  the  United  States  to  an  adjacent  foreign  country,  or  from  any 
place  in  the  United  States  through  a  foreign  country  to  any  other  place  in  the 
United  States,  and  also  to  the  transportation  in  like  manner  of  property  shipped 
from  any  place  in  the  United  States  to  a  foreign  country  and  carried  from  such 
place  to  a  port  of  transshipment,  or  shipped  from  a  foreign  country  to  any  place 
in  the  United  States  and  carried  to  such  place  from  a  port  of  entry  either  in  the 
United  States  or  an  adjacent  foreign  country:  Provided,  however,  that  the  pro- 
visions of  this  act  shall  not  apply  to  the  transportation  of  passengers  or  property, 
or  to  the  receiving,  deUvering,  storage,  or  handling  of  property  whoUy  witliin  one 
state  and  not  shipped  to  or  from  a  foreign  country  from  or  to  any  state  or  territory 
as  aforesaid,  nor  shall  they  apply  to  the  transmission  of  messages  by  telephone, 
telegraph,  or  cable  wholly  within  one  state  and  not  transmitted  to  or  from  a  foreign 
country  from  or  to  any  state  or  territory  as  aforesaid. 

The  term  "common  carrier"  as  used  this  act  shall  include  express  companies 
and  sleeping  car  companies.  The  term  "railroad"  as  used  in  this  act  shall  include 
all  bridges  and  ferries  used  or  operated  in  connection  with  any  railroad,  and  also 
all  the  road  in  use  by  corporation  operating  a  railroad,  whether  owned  or  operated 
imder  a  contract,  agreement,  or  lease,  and  shall  also  include  all  switches,  spurs, 
tracks,  and  terminal  facihties  of  every  kind  used  or  necessary  in  the  transportation 
of  the  persons  or  property  designated  herein,  and  also  all  freight  depots,  yards, 
and  grounds  used  or  necessary  in  the  transportation  or  dehvery  of  any  of  said  pro- 
perty; and  the  term  "transportation"  shall  include  cais  and  other  vehicles  and  all 

')  An  act  to  regulate  commerce,   appro-  (34  Statutes  at  Large,  584),  by  a  joint  resolu- 

ved  February  4,   1887,  and  in  effect  April  5,  tion  approved  June  30,   1900  (34  Statutes  at 

1887  (24  Statutes  at  Large,  379),  as  amended  Large,  838),  by  an  act  approved  April  13,  1908 

by  an  act  approved  March  2,  1889  (25  Statutes  (35  Statutes  at  Large,  60),  by  an  act  approved 

at  Large,  855),  by  an  act  approved  February  10,  February  25,  1909  (35  Statutes  at  Large,  048), 

1891   (26  Statutes  at  Large,    743),   by  an   act  and  by  an  act  approved  June  18,  1910  (30  Sta- 

approved    February   8,     1895   (28   Statutes   at  tutes  at  Large,   539). 
Large,  643),  by  an  act  approved  June  29,   1906 
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instrumentalities  and  facilities  of  shipment  or  carriage,  irrespective  of  ownership 
or  of  any  contract,  express  or  imphed,  for  the  use  thereof  and  all  services  in  con- 
nection with  the  receipt,  dehvery,  elevation,  and  transfer  in  transit,  ventilation, 
refrigeration  or  icing,  storage,  and  handhng  of  property  transported;  and  it  shall 
be  the  duty  of  every  carrier  subject  to  the  provisions  of  this  act  to  provide  and 
furnish  such  transportation  upon  reasonable  request  therefor,  and  to  establish 
tlirough  routes  and  just  and  reasonable  rates  applicable  thereto;  and  to  provide 
reasonable  faciUties  for  operating  such  through  routes  and  to  make  reasonable  rules 
and  regulations  «-ith  respect  to  the  exchange,  interchange,  and  return  of  cars  used 
therein,  and  for  the  operation  of  such  through  routes,  and  providing  for  reasonable 
compensation  to  those  entitled  thereto. 

All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  transpor- 
tation of  passengers  or  property  and  for  the  transmission  of  messages  by  telegraph, 
telephone,  or  cable,  as  aforesaid,  or  in  connection  therewith,  shall  be  just  and  reason- 
able; and  every  unjust  and  unreasonable  charge  for  such  service  or  any  part  thereof 
is  prolubited  and  declared  to  be  unlawiul:  Provided,  that  messages  by  telegraph, 
telephone,  or  cable,  subject  to  the  provisions  of  this  act,  may  be  classified  into 
day,  night,  repeated,  unrepeated,  letter,  commercial,  press,  government,  and  such 
other  classes  as  are  just  and  reasonable,  and  different  rates  may  be  charged  for 
the  different  classes  of  messages :  And  provided  further,  that  nothing  in  this  act 
shall  be  construed  to  prevent  telephone,  telegraph,  and  cable  companies  from  enter- 
ing into  contracts  with  common  carriers  for  the  exchange  of  services. 

And  it  is  hereby  made  the  duty  of  all  common  carriers  subject  to  the  prov'i- 
sions  of  this  act  to  estabhsh,  observe,  and  enforce  just  and  reasonable  classifications 
of  propeity  for  transportation,  with  reference  to  wliich  rates,  tariffs,  regulations, 
or  practices  are  or  may  be  made  or  prescribed,  and  just  and  reasonable  regulations 
and  practices  affecting  classifications,  rates,  or  tariffs,  the  issuance,  form,  and 
substance  of  tickets,  receipts,  and  bills  of  lading,  the  manner  and  method  of  pre- 
senting, marking,  packing,  and  delivering  property  for  transportation,  the  facihties 
for  transportation,  the  carrying  of  personal,  sample,  and  excess  baggage,  and  all 
other  matters  relating  to  or  connected  with  the  receiving,  handling,  transporting, 
storing,  and  dehvery  of  property  subject  to  the  provisions  of  this  act  which  may 
be  necessary  or  proper  to  secure  the  safe  and  prompt  receipt,  handling,  transpor- 
tation, and  dehvery  of  property  subject  to  the  provisions  of  this  act  upon  just 
and  reasonable  terms,  and  every  such  unjust  and  unreasonable  classification,  regu- 
lation, and  practice  with  reference  to  commerce  between  the  states  and  with  foreign 
countries  is  prohibited  and  declared  to  be  unlawiul. 

No  common  carrier  subject  to  the  provisions  of  this  act  shall,  after  January 
first,  nineteen  hundred  and  seven,  directly  or  indirectly,  issue  or  give  any  interstate 
free  ticket,  free  pass,  or  free  transportation  for  passengers,  except  to  its  employees 
and  their  families,  its  officers,  agents,  surgeons,  physicians,  and  attorneys  at  law; 
to  ministers  of  religion,  travehng  secretaries  of  railroad  Young  Men's  Christian 
Associations,  inmates  of  hospitals  and  charitable  and  eleemosynary  institutions, 
and  persons  exclusively  engaged  in  charitable  and  eleemosynary  work;  to  indigent, 
destitute,  and  homeless  persons,  and  to  such  persons  when  transported  by  charitable 
societies  or  hospitals,  and  the  necessary  agents  employed  in  such  transportation; 
to  inmates  of  the  national  homes  or  state  homes  for  disabled  volunteer  soldiers, 
and  of  soldiers'  and  sailors'  homes,  including  those  about  to  enter  and  those  return- 
ing home  after  discharge;  to  necessary  care  takers  of  Uve  stock,  poultry,  milk,  and 
fruit;  to  employees  on  sleeping  cars,  express  cars,  and  to  hnemen  of  telegraph  and 
telephone  companies;  to  railway  mail  service  employees,  post-office  inspectors, 
customs  inspectors,  and  immigration  inspectors;  to  newsboys  on  trains,  baggage 
agents,  witnesses  attending  any  legal  investigation  in  which  the  common  carrier 
is  interested,  persons  injured  in  wrecks  and  phj'sicians  and  nurses  attending  such 
persons:  Provided,  that  this  provision  shall  not  be  construed  to  prohibit  the  inter- 
change of  passes  for  the  officers,  agents,  and  employees  of  common  carriers,  and 
their  famihes;  nor  to  prohibit  any  common  carrier  from  carrying  passengers  free 
with  the  object  of  providing  reUef  in  cases  of  general  epidemic,  pestilence,  or  other 
calamitous  visitation:  And  provided  further,  that  this  provision  shall  not  be  con- 
strued to  prohibit  the  privilege  of  passes  or  franks,  or  the  exchange  thereof  with 
each  other,  for  the  officers,  agents,  employees,  and  their  families  of  such  telegraph, 
telephone,  and  cable  lines,  and  the  officers,  agents,  employees  and  their  famihes 


500  CARRIERS. 

of  other  common  carriers  subject  to  the  provisions  of  this  act:  Provided  further, 
that  the  term  "employees"  as  used  in  this  paragraph  shall  include  furloughed,  pen- 
sioned, and  superannuated  employees,  persons  who  have  become  disabled  or  in- 
firm in  the  service  of  any  such  common  carrier,  and  the  remains  of  a  person  killed 
in  the  employment  of  a  carrier  and  ex-employees  traveUng  for  the  purpose  of  enter- 
ing the  service  of  any  such  common  carrier;  and  the  term  "famihes"  as  used  in  this 
paragraph  shall  include  the  families  of  those  persons  named  in  this  proviso,  also 
the  families  of  persons  killed,  and  the  \ndows  during  widowhood  and  minor  children 
during  minority  of  persons  who  died  while  in  the  service  of  any  such  common  carrier. 
Any  common  carrier  violating  tliis  provision  shall  be  deemed  guilty  of  a  misdemeanor, 
and  for  each  offense,  on  conviction,  shall  pay  to  the  United  States  a  penalty  of  not 
less  than  one  hundred  dollars  nor  more  than  two  thousand  dollars,  and  any  person, 
other  than  the  persons  excepted  in  this  provision,  who  uses  any  such  interstate 
free  ticket,  free  pass,  or  free  transportation  shall  be  subject  to  a  hkc  penalty.  Juris- 
diction of  offenses  under  this  proAasion  shall  be  the  same  as  that  provided  for  offenses 
in  an  act  entitled  "An  act  to  further  regulate  commerce  with  foreign  nations  and 
amoung  the  .-^^tates",  approved  February  nineteenth,  nineteen  hundi-ed  and  three, 
and  any  amendment  thereof. 

From  and  after  May  first,  nineteen  hundred  and  eight,  it  shaU  be  unlawful 
for  any  railroad  company  to  transport  from  any  state,  territory,  or  the  District  of 
Columbia,  to  any  other  state,  territory,  or  the  District  of  Columbia,  or  to  any  foreign 
country,  any  article  or  commodity,  other  than  timber  and  the  manufactured  prod- 
ucts thereof,  manufactured,  mined,  or  produced  by  it,  or  under  its  authority,  or 
which  it  may  own  in  whole  or  in  part,  or  in  which  it  may  have  any  interest,  direct 
or  indirect,  except  such  articles  or  commodities  as  may  be  necessary  and  intended 
for  its  use  in  the  conduct  of  its  business  as  a  common  carrier. 

Any  common  carrier  subject  to  the  provisions  of  this  act,  upon  application 
of  any  lateral,  branch  line  of  railroad,  or  of  any  shipper  tendering  interstate  traffic 
for  transportation,  shall  construct,  maintain,  and  operate  upon  reasonable  terms 
a  switch  connection  with  any  such  lateral,  branch  Une  of  railroad,  or  private  side 
track  which  maj'  be  constructed  to  connect  with  its  railroad,  where  such  connection 
is  reasonably  practicable  and  can  be  put  in  with  safety  and  will  furnish  sufficient 
business  to  justify  the  construction  and  maintenance  of  the  same;  and  shall  furnish 
cars  for  the  movement  of  such  traffic  to  the  best  of  its  abihty  without  discrimination 
in  favor  of  or  against  any  such  shipper.  If  any  common  carrier  shall  fail  to  install 
and  operate  any  such  switch  or  connection  as  aforesaid,  on  appUcation  therefor 
in  WTiting  by  any  shipper  or  owner  of  such  lateral,  branch  line  of  railroad,  such  ship- 
per or  owner  of  such  lateral,  branch  Une  of  railroad  may  make  complaint  to  the 
commission,  as  provided  in  section  thirteen  of  this  act,  and  the  commission  .shall 
hear  and  investigate  the  same  and  shall  determine  as  to  the  safety  and  practicability 
thereof  and  justification  and  reasonable  compensation  therefor,  and  the  commission 
may  make  an  order,  as  provided  in  section  fifteen  of  this  act,  directing  the  com- 
mon carrier  to  comply  with  the  provisions  of  tliis  section  in  accordance  with  such 
order,  and  such  order  shall  be  enforced  as  hereinafter  provided  for  the  enforce- 
ment of  all  other  orders  by  the  commission,  other  tiian  orders  for  the  payment  of 
money. 

Sec.  2.  Unjust  discrimination  defined  and  forbidden.  That  if  any  common 
carrier  subject  to  the  provisions  of  this  act  shall,  directly  or  indirectly,  by  any  special 
rate,  rebate,  drawback,  or  other  device,  charge,  demand,  collect,  or  receive  from 
any  person  or  persons  a  greater  or  less  compensation  for  any  service  rendered,  or 
to  be  rendered,  in  the  transportation  of  passengers  or  property,  subject  to  the 
provisions  of  this  act,  than  it  charges,  demands,  collects,  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  hke  and  contemporaneous  service 
in  the  transportation  of  a  Uke  kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall  be  deemed  guilty  of  unjust  discrimination, 
which  is  hereby  prohibited  and  declared  to  be  unlawful. 

Sec.  3.  Undue  or  unreasonable  preference  or  advantage  forbidden.  Facilities 
for  interchange  of  traffic.  Discrimination  between  connecting  lines  forbidden.  That 
is  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  this  act 
to  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  any  parti- 
cular person,  company,  firm,  corporation,  or  locahty,  or  any  particular  description 
of  traffic,  in  any  respect  whatsoever,  or  to  subject  any  particular  person,  company. 
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fit-ni,  corporation,  or  locality,  or  any  particular  description  of  traffic,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever. 

Every  common  carrier  subject  to  the  provisions  of  this  act  shall,  according 
to  their  respective  powers,  afford  all  reasonable,  proper,  and  equal  facilities  for  the 
interchange  of  traffic  between  their  respective  lines,  and  for  the  receiving,  forward- 
ing, and  deUvering  of  passengers  and  property  to  and  from  theii-  several  lines  and 
those  connecting  therewith,  and  shall  not  discriminate  in  their  rates  and  charges 
between  such  comiecting  lines;  but  this  shall  not  be  construed  as  requiring  any 
such  common  carrier  to  give  the  use  of  its  tracks  or  terminal  facihties  to  another 
carrier  engaged  in  like  business. 

Sec.  4.  Long  and  short  haul  provision.  Commission  has  authority  to  relieve 
carriers  from  the  operation  of  this  section.  Water  competition.  [As  amended  June  18, 
1910.]  That  is  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  act  to  charge  or  receive  any  greater  compensation  in  the  aggregate  for  the 
transportation  of  passengers,  or  of  hke  kind  of  property,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  or  route  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance,  or  to  charge  any  greater  compensation  as  a 
through  route  than  the  aggregate  of  the  intermediate  rates  subject  to  the  provisions 
of  this  act ;  but  this  shall  not  be  construed  as  authorizing  any  common  carrier  within 
the  terms  of  this  act  to  charge  or  receive  as  great  compensation  for  a  shorter  as  for 
a  longer  distance :  Provided,  however,  that  upon  apphcation  to  the  interstate  com- 
merce commission  such  common  carrier  may  in  special  cases,  after  investigation, 
be  authorized  by  the  commission  to  charge  less  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property;  and  the  commission  may  from 
time  to  time  prescribe  the  extent  to  which  such  designated  common  carrier  may 
be  relieved  from  the  operation  of  this  section:  Provided,  further,  that  no  rates  or 
charges  lawfully  existing  at  the  time  of  the  passage  of  this  amendatory  act  shall 
be  required  to  be  changed  by  reason  of  the  provisions  of  this  section  prior  to  the 
expiration  of  six  months  after  the  passage  of  this  act,  nor  in  any  case  where  apph- 
cation shall  have  been  filed  before  the  commission,  in  accordance  with  the  provi- 
sions of  this  section,  until  a  determination  of  such  apphcation  by  the  commission. 

Whenever  a  carrier  by  railroad  shall  in  competition  with  a  water  route  or  routes 
reduce  the  rates  on  the  carriage  of  any  species  of  freight  to  or  from  competitive 
points,  it  shall  not  be  permitted  to  increase  such  rates  unless  after  hearing  by  the 
interstate  commerce  commission  it  shall  be  found  that  such  proposed  increase 
rests  upon  changed  conditions  other  than  the  ehmination  of  water  competition. 

Sec.  5.  Pooling  of  freights  and  division  of  earnings  forbidden.  That  it  shall  be 
unlawful  for  any  common  carrier  subject  to  the  provisions  of  this  act  to  enter  into 
any  contract,  agreement,  or  combination  with  any  other  common  carrier  or  carriers 
for  the  poohng  of  freights  of  different  and  competing  railroads,  or  to  divide  between 
them  the  aggregate  or  net  proceeds  of  the  earnings  of  such  railroads,  or  any  portion 
thereof;  and  in  any  case  of  an  agreement  for  the  poohng  of  freights  as  aforesaid, 
each  day  of  its  continuance  shall  be  deemed  a  separate  offense. 

Sec.  6.  Printing  and  posting  of  schedules  of  rates,  fares  and  charges  including 
rules  and  regulations  affecting  the  same,  icing,  storage,  and  terminal  charges,  and 
freight  classifications.  Printing  and  posting  of  schedules  of  rates  on  freight  carried 
through  a  foreign  country.  Freight  subject  to  customs  duties  in  case  of  failure  to 
publish  through  rates.  Thirty  days,  public  notice  of  change  in  rates  must  be  given. 
Copies  of  contracts,  agreements,  or  arrangements  relating  to  traffic  must  be  filed  with 
commission.  No  carrier  shall  engage  in  transportation  unless  it  files  and  publishes 
rates,  fares,  and  charges  thereon.  Commission  may  reject  schedules.  [Amended 
March  2,  1889.  Following  section  substituted  June  29,  1906.  Amended  June  18, 
1910.J  That  every  common  earner  subject  to  the  provisions  of  this  act  shall  file 
with  the  commission  created  by  this  act  and  print  and  keep  open  to  public  mspec- 
tion  schedules  showing  all  the  rates,  fares,  and  charges  for  transportation  between 
different  points  on  its  own  route  and  between  points  on  its  own  route  and  points 
on  the  route  of  any  other  carrier  by  railroad,  by  pipe  hne,  or  by  water  when  a  through 
route  and  joint  rate  have  been  established.  If  no  joint  rate  over  the  through  route 
has  been  estabUshed,  the  several  carriers  in  such  tlirough  route  shall  file,  print,  and 
keep  open  to  pubhc  inspection,  as  aforesaid,  the  separately  established  rates,  fares, 
and  charges  apphed  to  the  through  transportation.  The  schedules  printed  as  aforesaid 
by  any  such  common  carrier  shall  plainly  state  the  places  between  which  property 
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and  passengers  will  be  carried,  and  shall  contain  the  classification  of  freight  in  force, 
and  shall  also  state  separately  all  terminal  charges,  storage  charges,  icing  charges, 
and  all  other  charges  which  the  commission  may  require,  all  privileges  or  faciUties 
granted  or  allowed  and  any  rules  or  regulations  which  in  any  wise  change,  affect, 
or  determine  any  part  or  the  aggregate  of  such  aforesaid  rates,  fares,  and  charges, 
or  the  value  of  the  service  rendered  to  the  passenger,  shipper,  or  consignee.  Such 
schedules  shall  be  plainly  printed  in  large  type,  and  copies  for  the  use  of  the  public 
shall  be  kept  posted  in  two  pubUc  and  conspicuous  places  in  every  depit,  station, 
or  office  of  such  carrier  where  passengers  or  freight,  respectively,  are  received  for 
transportation,  in  such  form  that  they  shaU  be  accessible  to  the  pubUc  and  can 
be  conveniently  inspected.  The  provisions  of  this  section  shall  apply  to  all  traf- 
fic, transportation,  and  facilities  defined  in  this  act. 

Any  common  carrier  subject  to  the  provisions  of  this  act  receiving  freight 
in  the  United  States  to  be  carried  through  a  foreign  country  to  any  place  in  the 
United  States  shall  also  in  hke  manner  print  and  keep  open  to  pubUc  inspection, 
at  every  depot  or  office  where  such  freight  is  received  for  shipment, schedules  show- 
ing the  through  rates  estabhshed  and  charged  by  such  common  carrier  to  all  points 
in  the  United  States  bej'ond  the  foreign  country  to  which  it  accepts  freight  for 
shipment ;  and  any  freight  shipped  from  the  United  States  through  a  foreign  country 
into  the  United  States  the  through  rate  on  wliich  shall  not  have  been  made  public, 
as  required  by  this  act,  shall,  before  it  is  admitted  into  the  United  States  from 
said  foreign  county,  be  subject  to  customs  duties  as  if  said  freight  were  of  foreign 
production. 

No  change  shall  be  made  in  the  rates,  fares,  and  charges  or  joint  rates,  fares, 
and  charges  which  have  been  filed  and  published  by  any  common  carrier  in  com- 
pUance  with  the  requirements  of  this  section,  except  after  thirty  days'  notice  to 
the  commission  and  to  the  pubUc  pubhshed  as  aforesaid,  which  shall  plainly  state 
the  changes  proposed  to  be  made  in  the  schedule  then  in  force  and  the  time  when 
the  changed  rates,  fares,  or  charges  will  go  into  effect;  and  the  proposed  changes 
shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly  indicated  upon  the 
schedules  in  force  at  the  time  and  kept  open  to  public  inspection:  Provided,  that 
the  commission  may,  in  its  discretion  and  for  good  cause  shown,  allow  changes 
upon  less  than  the  notice  herein  specified,  or  modify  the  requirements  of  this  section 
in  respect  to  publishing,  posting,  and  filing  of  tariffs,  either  in  particular  instances 
or  by  a  general  order  applicable  to  special  or  peculiar  circumstances  or  conditions. 

The  names  of  the  several  carriers  which  are  parties  to  any  joint  tariff  shall 
be  specif ed  therein,  and  each  of  the  parties  thereto,  other  than  the  one  fihng  the 
same,  shall  file  with  the  commission  such  evidence  of  concurrence  therein  or  accept- 
ance thereof  as  may  be  required  or  approved  by  the  commission,  and  where  such 
evidence  of  concurrence  or  acceptance  is  filed  it  shall  not  be  necessary  for  the  carriers 
filing  the  same  to  also  file  copies  of  the  tariffs  in  which  they  are  named  as  parties. 

Every  common  carrier  subject  to  this  act  shall  also  file  with  said  conmiission 
copies  of  aU  contracts,  agreements,  or  arrangements  with  other  common  carriers 
in  relation  to  any  traffic  affected  by  the  provisions  of  this  Act  to  wliich  it  may 
be  a  party. 

The  commission  may  determine  and  prescribe  the  form  in  which  the  schedules 
required  by  this  section  to  be  kept  open  to  public  inspection  shall  be  prepared 
and  arranged  and  may  change  the  form  from  time  to  time  as  shall  be  found  ex- 
pedient. 

No  carrier,  unless  otherwise  provided  by  this  sict,  shall  engage  or  participate 
in  the  transportation  of  passengers  or  property,  as  defined  in  this  act,  unless  the 
rates,  fares,  and  charges  upon  which  the  same  are  transported  by  said  carrier  have 
been  fUed  and  pubhshed  in  accordance  with  the  provisions  of  this  act;  nor  shall 
any  carrier  charge  or  demand  or  collect  or  receive  a  greater  or  less  or  different 
compensation  for  such  transportation  of  passengers  or  property,  or  for  any  service 
in  connection  therewith,  between  the  points  named  in  such  tariffs  than  the  rates, 
fares,  and  charges  wliich  are  specified  in  the  tariff  filed  and  in  effect  at  the  time; 
nor  shall  any  carrier  refund  or  remit  ia  any  manner  or  by  any  device  any  portion 
of  the  rates,  fares,  and  charges  so  specified,  nor  extend  to  any  shipper  or  person 
any  privileges  or  facihties  in  the  transportation  of  passengers  or  property,  except 
such  as  are  specified  in  such  tariffs:  Provided,  that  wherever  the  word  "carrier" 
occurs  in  this  act  it  shall  be  held  to  mean  "common  carrier." 
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That  in  time  of  war  or  threatened  war  preference  and  precedence  shall,  upon 
the  demand  of  the  president  of  the  United  States,  be  given,  over  all  other  traffic, 
to  the  transportation  of  troops  and  material  of  war,  and  carriers  shall  adopt  every 
means  within  their  control  to  facilitate  and  expedite  the  military  traffic. 

The  commission  may  reject  and  refuse  to  file  any  schedule  that  is  tendered 
for  filing  which  does  not  provide  and  give  lawful  notice  of  its  effective  date,  and  any 
schedule  so  rejected  by  the  commission  shall  be  void  and  its  use  shall  be  unlawful. 

In  case  of  failure  or  refusal  on  the  part  of  any  carrier,  receiver,  or  trustee  to 
comply  with  the  terms  of  any  regulation  adopted  and  promulgated  or  any  order 
made  by  the  commission  under  the  provisions  of  this  section,  such  carrier,  receiver, 
or  trustee  shall  be  hable  to  a  penalty  of  five  hundred  dollars  for  each  such  offense, 
and  twenty-five  dollars  for  each  and  every  day  of  the  continuance  of  such  offense, 
which  shall  accrue  to  the  United  States  and  may  be  recovered  in  a  civU  action 
brought  by  the  United  States. 

If  any  common  carrier  subject  to  the  provisions  of  this  act,  after  written  request 
made  upon  the  agent  of  such  carrier  hereinafter  in  this  section  referred  to,  by  any 
person  or  company  for  a  written  statement  of  the  rate  or  charge  appUcable  to  a 
described  shipment  between  stated  places  under  the  schedules  or  tariffs  to  which 
such  earner  is  a  party,  shall  refuse  or  omit  to  give  such  wTitten  statement  within 
a  reasonable  time,  or  shall  misstate  in  writing  the  appUcable  rate,  and  if  the  person 
or  company  making  such  request  suffers  damage  in  consequence  of  such  refusal 
or  omission  or  in  consequence  of  the  misstatement  of  the  rate,  either  through  making 
the  shipment  over  a  hne  or  route  for  which  the  proper  rate  is  higher  than  the  rate 
over  another  available  line  or  route,  or  through  entering  into  any  sale  or  other  con- 
tract whereunder  such  person  or  company  obhgates  himself  or  itself  to  make  such 
shipment  of  freight  at  his  or  its  cost,  then  the  said  carrier  shall  be  hable  to  a  penalty 
of  two  himdred  and  fifty  doOars,  which  shall  accrue  to  the  United  States  and  may 
be  recovered  in  a  civil  action  brought  by  the  United  States. 

It  shall  be  the  duty  of  everj-  carrier  by  railroad  to  keep  at  all  times  conspicuously 
posted  in  every  station  where  freight  is  received  for  transportation  the  name  of  an 
agent  resident  in  the  city,  village,  or  to\vn  where  such  station  is  located,  to  whom 
appUcation  may  be  made  for  the  information  by  tliis  section  required  to  be  furnished 
on  written  request ;  and  in  case  any  carrier  shall  fail  at  any  time  to  have  such  name 
BO  posted  in  any  station,  it  shall  be  sufficient  to  address  such  request  in  substantially 

the  following  form:  "The  station  agent  of  the Company  at station", 

together  with  the  name  of  the  proper  post-office,  inserting  the  name  of  the  carrier 
company  and  of  the  station  in  the  blanks,  and  to  serve  the  same  by  depositing 
the  request  so  addressed,  with  postage  thereon  prepaid,  in  any  post-office. 

Sec.  7.  Continuous  carriage  of  freights  from  place  of  shipment  to  place  of  desti- 
nation. That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  act  to  enter  into  any  combination,  contract,  or  agreement,  expressed  or  im- 
plied, to  prevent,  by  change  of  time  schedule,  carriage  in  different  cars,  or  by  other 
means  or  devices,  the  carriage  of  freights  from  being  continuous  from  the  place 
of  shipment  to  the  place  of  destmation;  and  no  break  of  bulk,  stoppage,  or  inter- 
ruption made  by  such  common  carrier  shall  prevent  the  carriage  of  freights  from 
being  and  being  treated  as  one  continuous  carriage  from  the  place  of  shipment 
to  the  place  of  destination,  unless  such  break,  stoppage,  or  interruption  was  made 
in  good  faith  for  some  necessary  purpose,  and  without  any  intent  to  avoid  or  un- 
necessarily interrupt  such  continuous  carriage  or  to  evade  any  of  the  provisions 
of  this  act. 

Sec.  8.  Liability  of  common  carriers  for  damages.  That  in  case  any  common 
carrier  subject  to  the  provisions  of  this  act  shall  do,  cause  to  be  done,  or  permit 
to  be  done  any  act,  matter,  or  thing  in  this  act  prohibited  or  declared  to  be  unlawful, 
or  shall  omit  to  do  any  act,  matter,  or  thing  in  this  act  required  to  be  done,  such 
common  carrier  shall  be  Uable  to  the  person  or  persons  injured  thereby  for  the  full 
amount  of  damages  sustained  in  consequence  of  any  such  violation  of  the  isrovisions 
of  this  act,  together  with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the 
court  in  every  case  of  recovery,  which  attorney's  fee  shall  be  taxed  and  collected 
as  part  of  the  costs  in  the  case. 

Sec.  9.  Persons  claiming  to  be  damaged  may  elect  whether  to  complain  to  the 
commission  or  bring  suit  in  a  United  States  court.  Officers  of  defendant  may  be  com- 
pelled to  testify.  That  any  person  or  persons  claiming  to  be  damaged  by  any  common 
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carrier  subject  to  the  provisions  of  this  act  may  either  make  complaint  to  tlie  com- 
mission as  hereinafter  provided  for,  or  may  bring  suit  in  his  or  their  own  behalf  for 
the  recoverj'  of  the  damages  for  which  such  common  carrier  may  be  liable  under 
the  provisions  of  this  act,  in  any  district  or  circuit  court  of  the  United  States  of 
competent  jurisdiction;  but  such  person  or  persons  shall  not  have  the  right  to  pursue 
both  of  said  remedies,  and  must  in  each  case  elect  which  one  of  the  two  methods 
of  procedure  herein  provided  for  he  or  they  will  adopt.  In  any  such  action  brought 
for  the  recovery  of  damages,  the  court  before  wluch  the  same  shall  be  pending 
may  compel  any  director,  officer,  receiver,  trustee,  or  agent  of  the  corporation 
or  company  defendant  in  such  suit  to  attend,  appear,  and  testify  in  such  case, 
and  may  compel  the  production  of  the  books  and  papers  of  such  corporation  or 
company  party  to  any  such  suit;  the  claim  that  any  sucli  testimony  or  evidence 
may  tend  to  criminate  the  person  giving  such  evidence  shall  not  excuse  such  wit- 
ness from  testifying,  but  such  evidence  or  testimony  shall  not  be  used  against  such 
person  on  the  trial  of  any  criminal  proceeding. 

Sec.  10.  Penalties  for  violations  of  act.  [As  amended  March  2, 1889,  and  June  18, 
1910.]  That  any  common  carrier  subject  to  the  provisions  of  this  act,  or,  whenever 
such  common  carrier  is  a  corporation,  anj'  director  or  officer  thereof,  or  any  receiver, 
trustee,  lessee,  agent,  or  person  acting  for  or  employed  by  such  corporation,  who, 
alone  or  with  anj'  other  corporation,  company,  person,  or  party,  shall  willfully 
do  or  cause  to  be  done,  or  shall  wiUingly  suffer  or  permit  to  be  done,  any  act,  matter, 
or  thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or  abet 
therein,  or  shall  willfully  omit  or  fail  to  do  any  act,  matter,  or  thing  in  this  act 
required  to  be  done,  or  shall  cause  or  willingly  suffer  or  permit  any  act,  matter, 
or  thing  so  directed  or  required  by  this  act  to  be  done  not  to  be  so  done,  or  shall 
aid  or  abet  any  such  omission  or  failure,  or  shall  be  guilty  of  any  infraction  of  this 
act  for  which  no  penalty  is  otherwise  provided,  or  -who  shall  aid  or  abet  therein, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any 
district  court  of  the  United  States  within  the  jurisdiction  of  which  such  offense 
was  committed,  be  subject  to  a  fine  of  not  to  exceed  five  thousand  doUars  for  each 
offense:  Provided,  that  if  the  offense  for  which  any  person  shall  be  convicted  as 
aforesaid  shall  be  an  unlawful  discrimination  in  rates,  fares,  or  charges  for  the  trans- 
portation of  passengers  or  property,  such  person  shall,  in  addition  to  the  fine  herein- 
before provided  for,  be  hable  to  imprisonment  in  the  penitentiary  for  a  term  of  not 
exceeding  two  years,  or  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court. 

Any  common  carrier  subject  to  the  provisions  of  this  act,  or,  whenever  such 
common  carrier  is  a  corporation,  any  officer  or  agent  thereof,  or  any  person  acting 
for  or  employed  by  such  corporation,  who,  by  means  of  false  bLUing,  false  classi- 
fication, false  weighing,  or  false  report  of  weight,  or  by  any  other  device  or  means, 
shall  knowinglj'  and  wiUfuUy  assist,  or  shall  willingly  suffer  or  permit,  any  person 
or  persons  to  obtain  transportation  for  property  at  less  than  the  regular  rates  then 
estabUshed  and  in  force  on  the  line  of  transportation  of  such  common  carrier,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court 
of  the  United  States  of  competent  jurisdiction  within  the  district  in  which  such 
offense  was  committed,  be  subject  to  a  fine  of  not  exceeding  five  thousand  doUars, 
or  imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both, 
in  the  discretion  of  the  court,  for  each  offense. 

Any  person,  corporation,  or  company,  or  any  agent  or  officer  thereof,  who 
shall  deliver  property  for  transportation  to  any  common  carrier  subject  to  the 
provisions  of  this  act,  or  for  whom,  as  consignor  or  consignee,  any  such  carrier 
shall  transport  property,  who  shall  knowingly  and  willfully,  directly  or  indirectly, 
himself  or  by  employee,  agent,  officer,  or  otherwise,  by  false  biUing,  false  classi- 
fication, false  weighing,  false  representation  of  the  contents  of  the  package  or  the 
substance  of  the  property,  false  report  of  weight,  false  statement,  or  by  any  other 
device  or  means,  wheter  with  or  without  the  consent  or  connivance  of  the  carrier, 
its  agent,  or  officer,  obtain  or  attempt  to  obtain  transportation  for  such  property 
at  less  than  the  regular  rates  then  estabUshed  and  in  force  on  the  line  of  transpor- 
tation; or  who  shall  knowingly  and  wiUfully,  directly  or  indirectly,  himself  or  by 
employee,  agent,  officer,  or  otherwise,  by  fake  statement  or  representation  as  to 
cost,  value,  nature,  or  extent  of  injury,  or  by  the  use  of  any  false  bill,  bill  of  la- 
ding, receipt,  voucher,  roll,  account,  claim,  certificate,  affidavit,  or  deposition  know- 
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ing  the  same  to  be  false,  fictitious,  or  fraudulent,  or  to  contain  any  false,  fictitious, 
or  fraudulent  statement  oren  try,  obtain  or  attempt  to  obtain  any  aUowance,  refund, 
or  paj'ment  for  damage  or  otherwise  in  connection  with  or  growing  out  of  the 
transportation  of  or  agi-eemeut  to  transport  such  property,  whether  with  or  without 
the  consent  or  coiuiivance  of  the  carrier,  whereby  the  compensation  of  such  car- 
rier for  such  transportation,  either  before  or  after  payment,  shall  in  fact  be  made 
less  than  the  regular  rates  then  established  and  in  force  on  the  Une  of  transpor- 
tation, shall  be  deemed  guilty  of  fraud,  which  is  hereby  declared  to  be  a  misde- 
meanor, and  shall,  upon  conviction  thereof  in  any  court  of  the  United  States  of 
competent  jurisdiction,  within  the  district  in  which  such  offense  was  whoUy  or  in 
part  committed,  be  subject  for  each  offense  to  a  fine  of  not  exceeding  five  thousand 
dollars  or  imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding  two  years, 
or  both,  in  the  discretion  of  the  court :  Provided,  that  the  penalty  of  imprisonment 
shall  not  apply  to  artificial  persons. 

If  any  such  person,  or  any  officer  or  agent  of  any  such  corporation  or  company, 
shall,  by  payment  of  money  or  other  thing  of  value,  sohcitation,  or  otherwise,  in- 
duce or  attempt  to  induce  any  common  carrier  subject  to  the  provisions  of  this  act, 
or  any  of  its  officers  or  agents,  to  discriminate  imjustly  in  his,  its,  or  their  favor  as 
against  any  other  consignor  or  consignee  in  the  transportation  of  property,  or  shaU 
aid  or  abet  any  common  carrier  in  any  such  unjust  discrimination,  such  person 
or  such  officer  or  agent  of  such  corporation  or  company  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court  of  the  United 
States  of  competent  jurisdiction  within  the  district  in  which  such  offense  was  com- 
mitted, be  subject  to  a  fine  of  not  exceeding  five  thousand  dollars,  or  imprisonment 
in  the  penitentiary  for  a  term  of  not  exceeding  two  j'ears,  or  both,  in  the  discretion 
of  the  court,  for  each  offense;  and  such  person,  corporation,  or  company  shall  also, 
together  with  said  common  carrier,  be  liable,  jointly  or  severally,  in  an  action  to 
be  brought  by  anj-  consignor  or  consignee  discriminated  against  in  any  court  of  the 
United  States  of  competent  jurisdiction  for  all  damages  caused  by  or  resulting 
therefrom. 

Sec.  11.  Interstate  commerce  commissioners — how  appointed.  That  a  commis- 
sion is  hereby  created  and  estabhshed  to  be  knowii  as  the  interstate  commerce 
commission,  wliich  shall  be  composed  of  five  commissioners,  who  shall  be  appointed 
by  the  president,  by  and  with  the  advice  and  consent  of  the  senate.  The  commis- 
sioners first  appointed  under  this  Act  shall  continue  in  office  for  the  term  of  two, 
three,  four,  five,  and  six  years,  respectively,  from  the  first  day  of  January,  Anno 
Domini  eighteen  hundred  and  eighty-seven,  the  term  of  each  to  be  designated 
by  the  president;  but  their  successors  shall  be  appointed  for  terms  of  six  years, 
except  that  any  person  chosen  to  fiU  a  vacancy  shall  be  appointed  only  for  the  un- 
expired time  of  the  commissioner  whom  he  shall  succeed.  Any  commissioner  may 
be  removed  by  the  president  for  inefficiency,  neglect  of  duty,  or  malfeasance  in 
office.  Not  more  than  three  of  the  commissioners  shall  be  appointed  from  the  same 
pohtical  party.  No  person  in  the  employ  of  or  holding  any  official  relation  to  any 
common  carrier  subject  to  the  provisions  of  this  act,  or  owning  stock  or  bonds 
thereof,  or  who  is  in  any  manner  pecuniarily  interested  therein,  shall  enter  upon 
the  duties  of  or  hold  such  office.  Said  commissioners  shall  not  engage  in  any  other 
business,  vocation,  or  employment.  No  vacancy  in  the  commission  shall  impair 
the  right  of  the  remaining  commissioners  to  exercise  all  the  powers  of  the  com- 
mission. 

See  sec.  24,  infra. 

Sec.  12.  Power  and  duty  of  commission  to  inquire  into  business  of  carriers  and 
keep  itself  informed  in  regard  thereto.  Commission  required  to  execute  and  enforce 
provisions  of  this  act.  Duty  of  district  attorney  to  prosecute  under  direction  of  attorney 
general.  [As  amended  March  2,  1889,  and  February  10,  1891.]  That  the  commission 
hereby  created  shall  have  authority  to  inquire  into  the  management  of  the  business 
of  all  common  carriers  subject  to  the  provisions  of  this  act,  and  shall  keep  itself 
informed  as  to  the  manner  and  method  in  which  the  same  is  conducted,  and  shall 
have  the  right  to  obtain,  from  such  common  carriers  full  and  complete  information, 
necessary  to  enable  the  commission  to  perform  the  duties  and  carry  out  the  ob- 
jects for  which  it  was  created;  and  the  commission  is  hereby  authorized  and  re- 
quired to  execute  and  enforce  the  provisions  of  this  act;  and,  upon  the  request 
of  the  commission,  it  shall  be  the  duty  of  any  district  attorney  of  the  United  States 
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to  whom  the  commission  may  applj^  to  institute  in  the  proper  court  and  to  prosecute 
under  the  direction  of  the  attorney-general  of  the  United  States  all  necessary  pro- 
ceedings for  the  enforcement  of  the  provisions  of  tliis  act  and  for  the  punishment 
of  all  violations  thereof,  and  the  costs  and  expenses  of  such  prosecution  shall  be 
paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of  the  United  States; 
and  for  the  purposes  of  this  act  the  commission  shall  have  power  to  require,  by 
subpoena,  the  attendance  and  testimony  of  vvitnesses  and  the  production  of  all  books, 
papers,  tariffs,  contracts,  agreements,  and  documents  relating  to  any  matter  under 
investigation. 

Such  attendance  of  fatnesses,  and  the  production  of  such  documentary  evi- 
dence, may  be  required  from  any  place  in  the  United  States,  at  any  designated 
place  of  hearing.  And  in  case  of  disobedience  to  a  subpoena  the  commission,  or  any 
party  to  a  proceeding  before  the  commission,  may  invoke  the  aid  of  any  coiurt 
of  the  United  States  in  requiring  the  attendance  and  testimony  of  witnesses  and  the 
production  of  books,  papers,  and  documents  under  the  provisions  of  this  section. 

And  any  of  the  circuit  courts  of  the  United  States  within  the  jurisdiction  of 
which  such  inquiry  is  carried  on  may,  in  case  of  contumacy  or  refusal  to  obey  a  sub- 
poena issued  to  any  common  earner  subject  to  the  provisions  of  this  act,  or  other 
person,  issue  an  order  requiring  such  common  carrier  or  other  person  to  appear 
before  said  commission  (and  produce  books  and  papers  if  so  ordered)  and  give 
evidence  touching  the  matter  in  question;  and  any  failure  to  obey  such  order  of 
the  court  may  be  punished  by  such  court  as  a  contempt  thereof.  The  claim  that 
any  such  testimony  or  evidence  may  tend  to  criminate  the  person  giving  such  evi- 
dence shall  not  excuse  such  witness  from  testifjang;  but  such  evidence  or  testi- 
mony shall  not  be  used  against  such  person  on  the  trial  of  any  criminal 
proceeding. 

The  testimony  of  any  witness  may  be  taken,  at  the  instance  of  a  party  in  any 
proceeding  or  investigation  pending  before  the  commission,  by  deposition,  at  any 
time  after  a  cause  or  proceeding  is  at  issue  on  petition  and  answer.  The  commission 
may  also  order  testimony  to  be  taken  by  deposition  in  any  proceeding  or  investi- 
gation pending  before  it,  at  any  stage  of  such  proceeding  or  investigation.  Such 
depositions  may  be  taken  before  any  judge  of  any  court  of  the  United  States,  or  any 
commissioner  of  a  circuit,  or  any  clerk  of  a  district  or  circuit  court,  or  any  chancellor, 
justice,  or  judge  of  a  supreme  or  superior  court,  mayor  or  chief  magistrate  of  a 
city,  judge  of  a  county  court,  or  court  of  common  pleas  of  any  of  the  United  States, 
or  any  notary  public,  not  being  of  counsel  or  attorney  to  either  of  the  parties,  nor 
interested  in  the  event  of  the  proceeding  or  investigation.  Reasonable  notice  must 
first  be  given  in  writing  by  the  party,  or  his  attorney,  proposing  to  take  such  depo- 
sition to  the  opposite  party  or  his  attorney  of  record,  as  either  may  be  nearest,  which 
notice  shall  state  the  name  of  the  witness  and  the  time  and  place  of  the  taking 
of  his  deposition.  Any  person  may  be  compelled  to  appear  and  depose,  and  to 
produce  documentray  evidence,  in  the  same  manner  as  witnesses  may  be  compelled 
to  appear  and  testify  and  produce  documentary  evidence  before  the  commission 
as  hereinbefore  provided. 

Every  person  deposing  as  herein  provided  shall  be  cautioned  and  sworn  (or 
affirm,  if  he  so  request)  to  testify  the  whole  truth,  and  shall  be  carefully  examined. 
His  testimony  shall  be  reduced  to  writing  by  the  magistrate  taking  the  deposition, 
or  under  liis  direction,  and  shall,  after  it  has  been  reduced  to  writing,  be  subscribed 
by  the  deponent. 

If  a  witness  whose  testimony  may  be  desired  to  be  taken  by  deposition  be  in 
a  foreign  country,  the  deposition  may  be  taken  before  an  officer  or  person  designated 
by  the  commission,  or  agreed  uf)on  by  the  parties  by  stipulation  in  writing  to  be 
filed  with  the  commission.  All  depositions  must  be  promptly  filed  with  the  com- 
mission. 

Witnesses  whose  depositions  are  taken  pursuant  to  this  act,  and  the  magistrate 
or  other  officer  taking  the  same,  shall  severally  be  entitled  to  the  same  fees  as  are 
paid  for  Uke  services  in  the  courts  of  the  United  States. 

Sec.  13.  Complaints  to  commission.  How  and  by  whom  made.  How  served 
upon  carriers.  Reparation  by  carriers  before  investigation.  Investigations  of  com- 
plaints by  the  commission.  Commission  may  issue  orders  in  investigations  begun 
on  its  own  motion.  [As  amended  June  18,  1910.]  That  any  person,  firm,  corporation, 
company,  or  association,  or  any  mercantile,  agricultural,  or  manufacturing  society  or 
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other  organization,  or  any  body  politic  or  municipal  organization,  or  any  common  car- 
rier, complaining  of  anjrthing  done  or  omitted  to  be  done  by  any  common  carrier 
subject  to  the  provisions  of  this  act,  in  contravention  of  the  provisions  thereof,  may 
apply  to  said  commission  by  petition,  which  shall  briefly  state  the  facts ;  whereupon 
a  statement  of  the  complaint  thus  made  shall  be  forwarded  by  the  commission 
to  such  common  carrier,  who  shall  be  called  upon  to  satisfy  the  complaint,  or  to 
answer  the  same  in  writing,  within  a  reasonable  time,  to  be  specified  by  the  com- 
mission. If  such  common  carrier  within  the  time  specified  shall  make  reparation 
for  the  injury  alleged  to  have  been  done,  the  common  carrier  shall  be  relieved  of 
liabiUty  to  the  complainant  only  for  the  particular  violation  of  law  thus  complained 
of.  If  such  carrier  or  carriers  shall  not  satisfy  the  complaint  within  the  time  specified, 
or  there  shall  appear  to  be  any  reasonable  ground  for  investigating  said  complaint, 
it  shall  be  the  duty  of  the  commission  to  investigate  the  matters  complained  of  in 
such  mamier  and  by  such  means  as  it  shall  deem  proper. 

Said  commission  shall,  in  Uke  manner  and  with  the  same  authority  and  powers, 
investigate  any  complaint  forwarded  by  the  railroad  commissioner  or  railroad 
commission  of  any  state  or  territory  at  the  request  of  such  commissioner  or  commis- 
sion, and  the  interstate  commerce  commission  shall  have  full  authority  and  power 
at  any  time  to  institute  an  inquiry,  on  its  own  motion,  in  any  case  and  as  to  any 
matter  or  thing  concerning  which  a  complaint  is  authorized  to  be  made,  to  or  before 
said  commission  by  any  provision  of  this  act,  or  concerning  which  any  question 
may  arise  under  any  of  the  provisions  of  this  act,  or  relating  to  the  enforcement 
of  any  of  the  provisions  of  this  act.  And  the  said  commission  shall  have  the  same 
powers  and  authority  to  proceed  with  any  inquiry  instituted  on  its  own  motion 
as  though  it  had  been  appealed  to  by  complaint  or  petition  under  any  of  the  pro- 
visions of  this  act,  including  the  power  to  make  and  enforce  any  order  or  orders 
in  the  case,  or  relating  to  the  matter  or  thing  concerning  which  the  inquiry  is  had 
excepting  orders  for  the  payment  of  money.  No  complaint  shall  at  any  time  be 
dismissed  because  of  the  absence  of  direct  damage  to  the  complainant. 

Sec.  14.  Commission  must  make  report  of  investigations,  stating  its  conclusions 
and  order.  Reparation.  Reports  of  investigations  must  be  entered  of  record.  Service 
of  copies  on  parties.  Reports  and  decisions.  Authorized  publication  competent  evi- 
dence. [Amended  March  2,  1889,  and  June  29,  1906.]  That  whenever  an  investi- 
gation shall  be  made  by  said  commission,  it  shall  be  its  duty  to  make  a  report  in 
wiiting  in  respect  thereto,  which  shall  state  the  conclusions  of  the  commission 
together  with  its  decision,  order,  or  requirement  in  the  premises ;  and  in  case  damages 
are  awarded  such  report  shall  include  the  findings  of  fact  on  which  the  award 
is  made. 

All  reports  of  investigations  made  by  the  commission  shall  be  entered  of  record, 
and  a  copy  thereof  shaU  be  furnished  to  the  party  who  may  have  complained,  and 
to  any  common  carrier  that  may  have  been  complained  of. 

The  commission  may  provide  for  the  publication  of  its  reports  and  decisions 
in  such  form  and  manner  as  may  be  best  adapted  for  pubUc  information  and  use, 
and  such  authorized  publications  shaU  be  competent  evidence  of  the  reports  and 
decisions  of  the  commission  therein  contained  in  all  courts  of  the  United  States 
and  of  the  several  states  \\ithout  any  further  proof  or  authentication  thereof.  The 
commission  may  also  cause  to  be  printed  for  early  distribution  its  annual  reports. 

Sec.  15.  Commission  may  determine  and  prescribe  just  and  reasonable  rates 
and  classifications  to  be  observed  as  maximum  charges.  Commission  may  determine 
and  prescribe  just  and  reasonable  regulations  or  practices.  Commission  may  order 
carriers  to  cease  and  desist  from  lull  extent  of  violations  found.  Orders  of  the  commis- 
sion effective  as  prescribed,  but  in  not  less  than  thirty  days.  Orders  shall  continue 
in  force  not  exceeding  two  years,  unless  suspended  or  set  aside  by  commission  or 
court.  When  carriers  fail  to  agree  on  divisions  of  joint  rate,  commission  may 
prescribe  proportion  of  such  rate  to  each  carrier.  Burden  of  proof  on  carrier  as 
to  reasonableness  of  increased  rates.  Commission  may  establish  through  routes  and 
joint  rates  and  classifications.  Selection  of  route  by  shipper.  [As  amended  June  29, 
1906,  and  June  18,  1910.]  That  whenever,  after  full  hearing  upon  a  complaint 
made  as  provided  in  section  thirteen  of  this  act,  of  aft«r  full  hearing  under  an 
order  for  Investigation  and  hearing  made  by  the  commission  on  its  own  initiative 
(either  in  extension  of  any  pending  complaint  or  without  any  complaint  whatever), 
the  commission  shall  be  of  opinion  that  any  individual  or  joint  rates  or  charges 
B  33 
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whatsoever  demanded,  charged,  or  collected  by  any  common  carrier  or  carriers 
subject  to  the  provisions  of  this  act  for  the  transportation  of  persons  or  property 
or  for  the  transmission  of  messages  by  telegraph  or  telephone  as  defined  in  the  first 
section  of  this  act,  or  that  any  individual  or  joint  classifications,  regulations,  or 
practices  whatsoever  of  such  carrier  or  carriers  subject  to  the  provisions  of  this 
act  are  unjust  or  unreasonable  or  unjustly  discriminatory,  or  unduly  preferential 
or  prejudicial  or  otherwise  in  violation  of  any  of  the  provisions  of  this  act,  the  com- 
mission is  hereby  authorized  and  empowered  to  determine  and  prescribe  what 
will  be  the  just  and  reasonable  individual  or  joint  rate  or  rates,  charge  or  charges, 
to  be  thereafter  observed  in  such  case  as  the  maximum  to  be  charged,  and  what 
individual  or  joint  classification,  regulation,  or  practice  is  just,  fair,  and  reasonable, 
to  be  thereafter  followed,  and  to  make  an  order  that  the  carrier  or  carriers  shall 
cease  and  desist  from  such  violation  to  the  extent  to  which  the  commission  finds 
the  same  to  exist,  and  shall  not  thereafter  pubUsh,  demand,  or  collect  any  rate  or 
charge  for  such  transportation  or  transmission  in  excess  of  the  maximum  rate  or 
charge  so  prescribed,  and  shall  adopt  the  classification  and  shall  conform  to  and 
observe  the  regulation  or  practice  so  presciibed.  All  orders  of  the  commission, 
except  orders  for  the  payment  of  money,  shall  take  effect  within  such  reasonable 
time,  not  less  than  thirty  days,  and  shall  continue  in  force  for  such  period  of  time, 
not  exceeding  two  years,  as  shall  be  prescribed  in  the  order  of  the  commission,  un- 
less the  same  shall  be  suspended  or  modified  or  set  aside  by  the  commission,  or  be 
suspended  or  set  aside  by  a  court  of  competent  jurisdiction.  Whenever  the  carrier 
or  carriers,  in  obedience  to  such  order  of  the  commission  or  otherwise,  in  respect 
to  joint  rates,  fares,  or  charges,  shall  fail  to  agree  among  themselves  upon  the  ap- 
portionment or  division  thereof,  the  commission  may,  after  hearing,  make  a  supple- 
mental order  prescribing  the  just  and  reasonable  proportion  of  such  joint  rate 
to  be  received  by  each  carrier  party  thereto,  which  order  shall  take  effect  as  a  part 
of  the  original  order. 

Whenever  there  shall  be  filed  with  the  commission  any  schedule  stating  a  new 
individual  or  joint  rate,  fare,  or  charge,  or  any  new  individual  or  joint  classification, 
or  any  nev/  individual  or  joint  regulation  or  practice  affecting  any  rate,  fare,  or 
charge,  the  commission  shall  have,  and  it  is  hereby  given,  authority,  either  upon 
complaint  or  upon  its  own  initiative  without  complaint,  at  once,  and  if  it  so  orders, 
without  answer  or  other  formal  pleading  by  the  interested  carrier  or  carriers,  but 
upon  reasonable  notice,  to  enter  upon  a  hearing  concerning  the  propriety  of  such 
rate,  fare,  charge,  classification,  regulation,  or  practice;  and  pending  such  hearing 
and  the  decision  thereon  the  commission  upon  fihng  with  such  schedule  and  deUver- 
ing  to  the  carrier  or  carriers  affected  thereby  a  statement  in  \vriting  of  its  reasons 
for  such  suspension  may  suspend  the  operation  of  such  schedule  and  defer  the  use 
of  such  rate,  fare,  charge,  classification,  regulation,  or  practice,  but  not  for  a  longer 
period  than  one  hundred  and  twenty  days  be3'ond  the  time  when  such  rate,  fare, 
charge,  classification,  regulation,  or  practice  would  otherwise  go  into  effect;  and 
after  full  hearing,  whether  completed  before  or  after  the  rate,  fare,  charge,  classi- 
fication, regulation,  or  practice  goes  into  effect,  the  commission  may  make  such 
order  in  reference  to  such  rate,  fare,  charge,  classification,  regulation,  or  practice 
as  would  be  proper  in  a  proceeding  initiated  after  the  rate,  fare,  charge,  classifi- 
cation, regulation,  or  practice  had  become  effective:  Provided,  that  if  any  such 
hearing  can  not  be  concluded  within  the  period  of  suspension,  as  above  stated, 
the  interstate  commerce  commission  may,  in  its  discretion,  extend  the  time  of  sus- 
pension for  a  further  period  not  exceeding  six  months.  At  any  hearing  involving 
a  rate  increased  after  January  first,  nineteen  hundred  and  ten,  or  of  a  rate  sought 
to  be  increased  after  the  passage  of  this  act,  the  burden  of  proof  to  show  that  the 
incrsased  rate  or  proposed  increased  rate  is  just  and  reasonable  shall  be  upon  the 
common  carrier,  and  the  commission  shall  give  to  the  hearing  and  decision  of  such 
questions  preference  over  all  other  questions  pending  before  it  and  decide  the  same 
as  speedily  as  possible. 

The  commission  may  also,  after  hearing,  on  a  complaint  or  upon  its  own  initia- 
tive without  complaint,  establish  tlirough  routes  and  joint  classifications,  and  may 
establish  joint  rates  as  the  maximum  to  be  charged  and  may  prescribe  the  divi- 
sion of  such  rates  as  hereinbefore  provided  and  the  terms  and  conditions  under  which 
such  through  routes  shall  be  operated,  whenever  the  carriers  themselves  shall  have 
refused  or  neglected  to  establish  voluntarily  such  tlirough  routes  or  Joint  classi- 
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fications  or  joint  rates ;  and  this  provision  shall  apply  when  one  of  the  connecting 
carriers  is  a  water  Une.  The  commission  shall  not,  however,  establish  any  through 
route,  classification,  or  rate  between  street  electric  passenger  railways  not  engaged 
in  the  general  business  of  transporting  freight  in  addition  to  their  passenger  and 
express  business  and  railroads  of  a  different  character,  nor  shall  the  commission 
have  the  right  to  establish  any  route,  classification,  rate,  fare,  or  charge  when 
the  transportation  is  wholly  by  water,  and  any  transportation  by  water  affected  by 
this  act  shall  be  subject  to  the  laws  and  regulations  appUcable  to  transportation  by 
water. 

And  in  establishing  such  through  route,  the  commission  shall  not  require  any 
company,  without  its  consent,  to  embrace  in  such  route  substantial!}'  less  than 
the  entire  length  of  its  railroad  and  of  any  intermediate  railroad  operated  in  con- 
junction and  under  a  common  management  or  control  thorewith  which  lies  between 
the  termini  of  such  proposed  through  route,  unless  to  do  so  would  make  such  through 
route  unreasonably  long  as  compared  with  another  practicable  through  route  which 
could  otherwise  be  established. 

In  all  cases  where  at  the  time  of  dehvery  of  property  to  any  railroad  corporation 
being  a  common  carrier,  for  transportation  subject  to  the  provisions  of  this  act 
to  any  point  of  destination,  between  which  and  the  point  of  such  delivery  for  ship- 
ment two  or  more  through  routes  and  through  rates  shall  have  been  estabhshed  as 
in  this  act  provided  to  which  through  routes  and  through  rates  such  canier  is  a  party, 
the  person,  firm,  or  corporation  making  such  shipment,  subject  to  such  reasonable 
exceptions  and  regulations  as  the  interstate  commerce  commission  shall  from  time 
to  time  prescribe,  shall  have  the  right  to  designate  in  writing  by  which  of  such 
through  routes  such  property  shall  be  transported  to  destination,  and  it  shall  there- 
upon be  the  duty  of  the  initial  carrier  to  route  said  property  and  issue  a  through 
bill  of  lading  therefor  as  so  directed,  and  to  transport  said  property  over  its  own 
line  or  Unes  and  dehver  the  same  to  a  connecting  line  or  lines  according  to  such 
through  route,  and  it  shall  be  the  duty  of  each  of  said  connecting  carriers  to  receive 
said  property  and  transport  it  over  the  said  hne  or  Unes  and  dehver  the  same  to 
the  next  succeeding  carrier  or  consignee  according  to  the  routing  instructions  in 
said  bill  of  lading:  Provided,  however,  that  the  shipper  shall  in  all  instances  have 
the  right  to  determine,  where  competing  Unes  of  railroad  constitute  portions  of  a 
through  hne  or  route,  over  which  of  said  competing  lines  so  constituting  a  portion 
of  said  through  hne  or  route  his  freight  shall  be  transportet. 

It  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  this 
act,  or  any  officer,  agent,  or  employee  of  such  common  carrier,  or  for  any  other 
person  or  corporation  lawfully  authorized  by  such  common  carrier  to  receive  in- 
formation therefrom,  kno^vdngly  to  disclose  to  or  permit  to  be  acquired  by  any  per- 
son or  corporation  other  than  the  shipper  or  consignee,  \vithout  the  consent  of  such 
sliipper  or  consignee,  any  information  concerning  the  nature,  kind,  quantity,  desti- 
nation, consignee,  or  routing  of  any  property  tendered  or  deUvered  to  such  common 
carrier  for  interstate  transportation,  which  information  may  be  used  to  the  detri- 
ment or  prejudice  of  such  shipper  or  consignee,  or  which  may  improperly  disclose 
his  business  transactions  to  a  competitor;  and  it  shall  also  be  unlawful  for  any  per- 
son or  corporation  to  soUcit  or  knowingly  receive  any  such  information  which 
may  be  so  used:  Provided,  that  nothing  in  this  act  shall  be  construed  to  prevent 
the  giving  of  such  information  in  response  to  any  legal  process  issued  under  the 
authority  of  any  state  or  federal  court,  or  to  any  officer  or  agent  of  the  government 
of  the  United  States,  or  of  any  state  or  territory,  in  the  exercise  of  his  powers,  or 
to  any  officer  or  other  duly  authorized  person  seeking  such  information  for  the 
prosecution  of  persons  charged  with  or  suspected  of  crime;  or  information  given 
by  a  common  carrier  to  another  carrier  or  its  duly  authorized  agent,  for  the  purpose 
of  adjusting  mutual  traffic  accounts  in  the  ordinary  course  of  business  of  such 
carriers. 

Any  person,  corporation,  or  association  violating  any  of  the  provisions  of  the 
next  preceding  paragraph  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  for  each  offense,  on  conviction,  shall  pay  to  the  United  States  a  penalty  of  not 
more  than  one  thousand  dollars. 

If  the  owner  of  property  transported  under  this  act  directly  or  indirectly  renders 
any  service  connected  with  such  transportation,  or  furnishes  any  instrumentahty 
used  therein,  the  charge  and  allowance  therefor  shall  be  no  more  than  is  just  and 

33* 


51  f,  CARKIERS. 

reasonable,  and  the  commission  may,  after  hearing  on  a  complaint  or  on  its  own 
initiative,  determine  what  is  a  reasonable  charge  as  the  maximum  to  be  paid  by  the 
carrier  or  carriers  for  the  services  so  rendered  or  for  the  use  of  the  instrumentality 
so  furnished,  and  fix  the  same  by  appropriate  order,  which  order  shall  have  the 
satne  force  and  effect  and  be  enforced  in  like  manner  as  the  orders  above  provided 
for  under  this  section. 

The  foregoing  enumeration  of  powers  shall  not  exclude  any  power  which  the 
commission  would  otherwise  have  in  the  making  of  an  order  under  the  provisions 
of  this  act. 

Sec.  16.  Award  of  damages  by  commission.  Petition  to  United  States  court 
in  case  carrier  does  not  comply  with  order  for  payment  of  money.  Findings  of  fact 
of  commission  shall  be  prima  facie  evidence  in  reparation  cases.  [Amended  March  2, 
1889,  June  29,  1906,  and  June  18,  1910.]  That  if,  after  hearing  on  a  complaint 
made  as  provided  in  section  thirteen  of  this  act,  the  conmiission  shall  determine 
that  any  party  complainant  is  entitled  to  an  award  of  damages  under  the  provisions 
of  this  act  for  a  violation  thereof,  the  commission  shall  make  an  order  directing 
the  carrier  to  pay  to  the  complainant  the  sum  to  which  he  is  entitled  on  or  before 
a  day  named. 

If  a  carrier  does  not  comply  with  an  order  for  the  payment  of  money  within 
the  time  Umit  in  such  order,  the  complainant,  or  any  person  for  whose  benefit 
such  order  was  made,  may  file  in  the  circuit  court  of  the  United  States  for  the 
district  in  which  he  resides  or  in  which  is  located  the  principal  operating  office 
of  the  carrier,  or  through  which  the  road  of  the  carrier  runs,  or  in  any  state  court 
of  general  jurisdiction  having  jurisdiction  of  the  parties,  a  petition  setting  forth 
briefly  the  causes  for  which  he  claims  damages,  and  the  order  of  the  commission 
in  the  premises.  Such  suit  in  the  circuit  court  of  the  United  States  shall  proceed 
in  all  respects  like  other  civil  suits  for  damages,  except  that  on  the  trial  of  such 
suit  the  findings  and  order  of  the  commission  shall  be  prima  facie  evidence  of  the 
facts  therein  stated,  and  except  that  the  petitioner  shall  not  be  Uable  for  costs  in 
the  circuit  court  nor  for  costs  at  any  subsequent  stage  of  the  proceedings  unless 
they  accrue  upon  his  appeal.  If  the  petitioner  shall  finally  prevail  he  shall  be  allowed 
a  reasonable  attorney's  fee,  to  be  taxed  and  collected  as  a  part  of  the  costs  of  the 
suit.  All  complaints  for  the  recovery  of  damages  shall  be  filed  with  the  commission 
within  two  years  from  the  time  the  cause  of  action  accrues,  and  not  after,  and  a 
petition  for  the  enforcement  of  an  order  for  the  payment  of  money  shall  be  filed 
in  the  circuit  court  or  state  court  within  one  year  from  the  date  of  the  order,  and 
not  after. 

In  such  suits  all  parties  in  whose  favor  the  commission  may  have  made  an  award 
for  damages  by  a  single  order  may  be  joined  as  plaintiffs,  and  all  of  the  carriers 
parties  to  such  order  awarding  such  damages  may  be  joined  as  defendants,  and 
such  suit  may  be  maintained  by  such  joint  plaintiffs  and  against  such  joint  defen- 
dants in  any  district  where  any  one  of  such  joint  plaintiffs  could  maintain  such 
suit  against  any  one  of  such  joint  defendants;  and  service  of  process  against  any 
one  of  such  defendants  as  may  not  be  found  in  the  district  where  the  suit  is  brought 
may  be  made  in  any  district  where  such  defendant  carrier  has  its  principal  operating 
office.  In  case  of  such  joint  suit  the  recovery,  if  any,  may  be  by  judgment  in  favor 
of  any  one  of  such  plaintiffs  against  the  defendant  found  to  be  Uable  to  such  plaintiff. 

Every  order  of  the  commission  shall  be  forthwith  served  upon  the  designated 
agent  of  the  carrier  in  the  city  of  Washington  or  in  such  other  manner  as  may  be 
provided  by  law. 

The  commission  shall  be  authorized  to  suspend  or  modify  its  orders  upon  such 
notice  and  in  such  manner  as  it  shall  deem  proper. 

It  shall  be  the  duty  of  every  common  carrier,  its  agents  and  employees,  to 
observe  and  comply  with  such  orders  so  long  as  the  same  shall  remain  in  effect. 

Any  carrier,  any  officer,  representative,  or  agent  of  a  carrier,  or  any  receiver, 
trustee,  lessee,  or  agent  of  either  of  them,  who  knowingly  fails  or  neglects  to  obey 
any  order  made  imder  the  provisions  of  section  fifteen  of  this  act  shall  forfeit  to 
the  United  States  the  sum  of  five  thousand  dollars  for  each  offense.  Every  distinct 
violation  shall  be  a  separate  offense,  and  in  case  of  a  continuing  violation  each  day 
shall  be  deemed  a  separate  offense. 

The  forfeiture  provided  for  in  this  act  shaU  be  payable  into  the  treasury  of  the 
United  States,  and  shall  be  recoverable  in  a  civil  suit  in  the  name  of  the  United 
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States,  brought  in  the  district  where  the  carrier  has  its  principal  operating  office, 
or  in  any  district  through  which  the  road  of  the  carrier  runs. 

It  shall  be  the  duty  of  the  various  district  attorneys,  luider  the  direction  of  the 
attorney-general  of  the  United  States,  to  prosecute  for  the  recovery  of  forfeitures. 
The  costs  and  expenses  of  such  prosecution  shall  be  paid  out  of  the  appropriation 
for  the  expenses  of  the  courts  of  the  United  States. 

Tlie  commission  may  employ  such  attorneys  as  it  finds  necessary  for  proper 
legal  aid  and  service  of  the  commission  or  its  members  in  the  conduct  of  their  work 
or  for  proper  representation  of  the  pubUc  interests  in  investigations  made  by  it  or 
cases  or  proceedings  pending  before  it,  whether  at  the  commission's  own  instance 
or  upon  complaint,  or  to  appear  for  and  represent  the  commission  in  any  case  pend- 
ing in  the  commerce  court ;  and  the  expenses  of  such  employment  shall  be  paid  out 
of  the  appropriation  for  the  commission. 

If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  commission  other  than 
for  the  payment  of  money,  wliile  the  same  is  in  effect,  the  interstate  commerce  com- 
mission or  any  party  injured  thereby,  or  the  United  States,  by  its  attorney-general, 
may  apply  to  the  commerce  court  for  the  enforcement  of  such  order.  If,  after  hear- 
ing, that  court  determines  that  the  order  was  regularly  made  and  duly  served,  and 
that  the  carrier  is  in  disobedience  of  the  same,  the  court  shall  enforce  shall  obedience 
to  such  order  by  a  writ  of  injunction  or  other  proper  process,  mandatory  or  other- 
wise, to  restrain  such  carrier,  its  officers,  agents,  or  representatives,  from  further 
disobedience  of  such  order,  or  to  enjoin  upon  it  or  them  obedience  to  the  same. 

The  copies  of  schedules  and  classifications  and  tariffs  of  rates,  fares,  and  charges, 
and  of  all  contracts,  agreements,  and  arrangements  between  common  caniers  filed 
with  the  commission  as  herein  provided,  and  the  statistics,  tables,  and  figures  cori- 
tained  in  the  annual  or  other  reports  of  carriers  made  to  the  commission  as  required 
under  the  provisions  of  this  act  shall  be  preserved  as  public  records  in  the  custody 
of  the  secretary  of  the  commission,  and  shall  be  received  as  prima  facie  evidence 
of  what  they  purport  to  be  for  the  purpose  of  investigations  by  the  commission 
and  in  all  judicial  proceedings;  and  copies  of  and  extracts  from  any  of  said  schedules, 
classifications,  tariffs,  contracts,  agreements,  arrangements,  or  reports,  made  pubUc 
records  as  aforesaid,  certified  by  the  secretary,  under  the  commission's  seal,  shall 
be  received  in  evidence  with  like  effect  as  the  originals. 

Sec.  I6a.  Commission  may  grant  rehearings.  Application  for  rehearing  shall 
not  operate  as  stay  of  proceedings,  unless  so  ordered  by  commission.  [Added  June  29, 
1906.]  That  after  a  decision,  order,  or  requirement  has  been  made  by  the  commis- 
sion in  any  proceeding  any  party  thereto  may  at  any  time  make  appUcation  for 
rehearing  of  the  same,  or  any  matter  determined  therein,  and  it  shall  be  lawful 
for  the  commission  in  its  discretion  to  grant  such  a  rehearing  if  sufficient  reason 
therefor  be  made  to  appear.  Appheations  for  rehearing  shall  be  governed  by  such 
general  rules  as  the  commission  may  estabhsh.  No  such  appUcation  shall  excuse 
any  carrier  from  complying  with  or  obej'ing  any  decision,  order,  or  requirement 
of  the  commission,  or  operate  in  any  manner  to  stay  or  postpone  the  enforcement 
thereof,  without  the  special  order  of  the  commission.  In  case  a  rehearing  is  granted 
the  proceedings  thereupon  shall  conform  as  nearly  as  may  be  to  the  proceedings 
in  an  original  hearing,  except  as  the  commission  may  otherwise  direct;  and  if,  in 
its  judgment,  after  such  rehearing  and  the  consideration  of  aU  facts,  including  those 
arising  since  the  former  hearing,  it  shall  appear  that  the  original  decision,  order, 
or  requirement  is  in  any  respect  unjust  or  imwarranted,  the  commission  may  reverse, 
change,  or  modify  the  same  accordingly.  Any  decision,  order,  or  requirement  made 
after  such  rehearing,  reversing,  changing,  or  modifying  the  original  determination 
shall  be  subject  to  the  same  provisions  as  an  original  order. 

Sec.  17.  Interstate  commerce  commission.  Form  of  procedure.  [As  amended 
March  2,  1889.]  That  the  commission  may  conduct  its  proceedings  in  such  manner 
as  will  best  conduce  to  the  proper  dispatch  of  business  and  to  the  ends  of  justice. 
A  majority  of  the  commission  shall  constitute  a  quorum  for  the  transaction  of  business, 
but  no  commissioner  shall  participate  in  any  hearing  or  proceeding  in  which  he  has 
any  pecuniary  interest.  Said  commission  may,  from  time  to  time,  make  or  amend 
such  general  rules  or  orders  as  may  be  requisite  for  the  order  and  regulation  of  pro- 
ceedings before  it,  including  forms  of  notices  and  the  service  thereof,  which  shall 
conform,  as  nearly  as  may  be,  to  those  in  use  in  the  courts  of  the  United  States. 
Any  party  may  appear  before  said  commission  and  be  heard  in  person  or  by  attorney. 
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Every  vote  and  official  act  of  the  commission  shall  be  entered  of  record,  and  its 
proceedings  shall  be  public  upon  the  request  of  either  party  interested.  Said  com- 
mission shall  have  an  official  seal,  which  shall  be  judiciaJly  noticed.  Either  of  the 
members  of  the  commission  may  administer  oaths  and  affirmations  and  sign  sub- 
poenas. 

Sec.  18.  Salaries  of  commissioners.  [As  amended  March  2,  1889.]  That  each 
commissioner  shall  receive  an  annual  salary  of  seven  thousand  five  hundred  dollars, 
payable  in  the  same  manner  as  the  judges  of  the  courts  of  the  United  States.  The 
commission  shall  appoint  a  secretary,  who  shall  receive  an  annual  salary  of  three 
thousand  five  hmidred  dollars  1),  payable  in  like  manner.  The  commission  shall  have 
authority  to  employ  and  fix  the  compensation  of  such  other  employees  as  it  may 
find  necessary  to  the  proper  performance  of  its  duties.  Until  otherwise  provided 
by  law,  the  commission  maj'  hire  suitable  offices  for  its  use,  and  shall  have  authority 
to  procure  all  necessary  office  supplies.  Witnesses  summoned  before  the  commis- 
sion shall  be  i)aid  the  same  fees  and  railage  that  are  paid  witnesses  in  the  courts 
of  the  United  States. 

All  of  the  expenses  of  the  commission,  including  all  neces.sary  expenses  for 
transportation  incurred  by  the  commissioners,  or  by  their  employees  under  their 
orders,  in  making  any  investigation,  or  upon  official  business  in  any  other  places 
than  in  the  city  of  Washington,  shall  be  allowed  and  paid  on  the  presentation  of 
itemized  vouchers  therefor  approved  by  the  chairman  of  the  commission. 

Sec.  19.  Principal  office  of  the  commission.  Sessions  of  the  commission.  Com- 
mission may  prosecute  inquiries  by  one  or  more  of  its  members  in  any  part  of  the  United 
States.  That  the  principal  office  of  the  commission  shall  be  in  the  city  of  Washington, 
where  its  general  sessions  shall  be  held ;  but  whenever  the  convenience  of  the  pubUc 
or  the  parties  may  be  promoted,  or  delay  or  expense  prevented  thereby,  the  com- 
mission may  hold  special  sessions  in  any  part  of  the  United  States.  It  may,  by 
one  or  more  of  the  commissioners,  prosecute  an}'  inquirj'  necessarj'  to  its  duties, 
in  any  part  of  the  United  States,  into  matter  or  question  of  fact  pertaining  to  the 
business  of  any  common  carrier  subject  to  the  provisions  of  this  act. 

Sec.  20.  Carriers  subject  to  act,  and  ov/ners  of  railroads  engaged  in  interstate 
commerce  must  render  full  annual  reports  to  commission ;  and  commission  is  author- 
ized to  prescribe  manner  in  which  reports  shall  be  made  and  require  specific  anwers 
to  all  questions.  What  reports  of  carriers  shall  contain.  [As  amended  June  29,  1906, 
February  25,  1909,  and  June  18,  1910.]  That  the  commission  is  hereby  authorized 
to  require  annual  reports  from  all  common  carriers  subject  to  the  provisions  of  this 
act,  and  from  the  owners  of  all  railroads  engaged  in  interstate  commerce  as  defined 
in  this  act;  to  prescribe  the  manner  in  which  such  reports  shall  be  made,  and  to 
require  from  such  carriers  specific  answers  to  all  questions  upon  which  the  commis- 
sion may  need  information.  Such  annual  reports  shall  show  in  detail  the  amount 
of  capital  stock  issued,  the  amounts  paid  therefor,  and  the  manner  of  payment 
for  the  same;  the  dividends  paid,  the  surplus  fund,  if  any,  and  the  number  of  stock- 
holders; the  funded  and  floating  debts  and  the  interest  paid  thereon;  the  cost  and 
value  of  the  carrier's  property,  franchises,  and  equipment;  the  number  of  employees 
and  the  salaries  paid  each  class;  the  accidents  to  passengers,  employees,  and  other 
persons,  and  the  causes  thereof;  the  amounts  expended  for  improvements  each 
year,  how  expended,  and  the  character  of  such  improvements;  the  earnings  and 
receipts  from  each  branch  of  business  and  from  all  sources ;  the  operating  and  other 
expenses;  the  balances  of  profit  and  loss;  and  a  complete  exhibit  of  the  financial 
operations  of  the  carrier  each  year,  including  an  annual  balance  sheet.  Such  reports 
shall  also  contain  such  information  in  relation  to  rates  or  regulations  concerning 
fares  or  freights,  or  agreements,  arrangements,  or  contracts  affecting  the  same 
as  the  commission  may  require;  and  the  commission  may,  in  its  discretion,  for  the 
purpose  of  enabhng  it  the  better  to  carry  out  the  purposes  of  this  act,  prescribe 
a  period  of  time  within  which  all  common  carriers  subject  to  the  provisions  of  this 
act  shall  have,  as  near  as  may  be,  a  uniform  system  of  accounts,  and  the  manner 
in  which  such  accounts  shall  be  kept. 

Said  detailed  reports  shall  contain  all  the  required  statistics  for  the  period 
of  twelve  months  ending  on  the  thirtieth  day  of  June  in  each  year,  or  on  the  thirty- 
first  day  of  December  in  each  year  if  the  commission  by  order  substitute  that  period 

1)  Increased  to  $  5000  by  sundry  civU  act  of  March  4,  1907,  34  Stat.  L.,  1311. 
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for  the  year  ending  June  thirtieth,  and  shall  be  made  out  under  oath  and  filed 
with  the  commission  at  its  office  in  Washington  within  three  months  after  the  close 
of  the  year  for  which  the  report  is  made,  unless  additional  time  be  granted  in  any 
case  by  the  commission;  and  if  any  carrier,  person,  or  corporation  subject  to  the 
provisions  of  this  act  shall  fail  to  make  and  file  said  annual  reports  wthm  the  time 
above  specified,  or  within  the  time  extended  by  the  commission,  for  making  and 
filing  the  same,  or  shall  fail  to  make  specific  answer  to  any  question  authorized 
by  the  provisions  of  this  section  within  thirty  days  from  the  time  it  is  la%vfuUy 
required  so  to  do,  such  party  shall  forfeit  to  the  United  States  the  sum  of  one  hundred 
dollars  for  each  and  every  day  it  shall  continue  to  be  in  default  with  respect  thereto. 
The  commission  shall  also  have  authority  by  general  or  special  orders  to  require 
said  carriers,  or  any  of  them,  to  file  monthly  reports  of  earnings  and  expenses,  and 
to  file  periodical  or  special,  or  both  periodical  and  special,  reports  concerning  any 
matters  about  which  the  commission  is  authorized  or  required  by  this  or  any  other 
law  to  inquire  or  to  keep  itself  informed  or  which  it  is  requued  to  enforce ;  and  such 
periodical  or  special  reports  shall  be  under  oath  whenever  the  commission  so  re- 
quires; and  if  any  such  carrier  shall  fail  to  make  and  file  any  such  periodical  or 
special  report  within  the  time  fixed  by  the  commission,  it  shall  be  subject  to  the 
forfeitures  last  above  provided. 

Said  forfeitures  shall  be  recovered  in  the  manner  provided  for  the  recovery 
of  forfeitures  under  the  provisions  of  this  act. 

The  oath  required  by  this  section  may  be  taken  before  any  person  authorized 
to  administer  an  oath  by  the  laws  of  the  state  in  which  the  same  is  taken. 

The  commission  may,  in  its  discretion,  prescribe  the  forms  of  any  and  aU  ac- 
counts, records,  and  memoranda  to  be  kept  by  carriers  subject  to  the  provisions 
of  this  act,  including  the  accounts,  records,  and  memoranda  of  the  movement  of 
traffic  as  well  as  the  receipts  and  expenditures  of  moneys.  The  commission  shall 
at  all  times  have  access  to  all  accounts,  records,  and  memoranda  kept  by  carriers 
subject  to  this  act,  and  it  shall  be  unlawful  for  such  carriers  to  keep  any  other  ac- 
counts, records,  or  memoranda  than  those  prescribed  or  approved  by  the  com- 
mission, and  it  may  employ  special  agents  or  examiners,  who  shall  have  authority 
under  the  order  of  the  commission  to  inspect  and  examine  any  and  all  accounts, 
records,  and  memoranda  kept  by  such  carriers.  This  provision  shall  apply  to  receiv- 
ers of  carriers  and  operating  trustees. 

In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier,  receiver,  or  trustee 
to  keep  such  accounts,  records,  and  memoranda  on  the  books  and  in  the  manner 
prescribed  by  the  commission,  or  to  submit  such  accounts,  records,  and  memoranda 
as  are  kept  to  the  inspection  of  the  commission  or  any  of  its  authorized  agents 
or  examiners,  such  carrier,  receiver,  or  trustee  shall  forfeit  to  the  United  States 
the  sum  of  five  hundred  dollars  for  each  such  offence  and  for  each  and  every  day  of 
the  continuance  of  such  offense,  such  forfeitures  to  be  recoverable  in  the  same 
manner  as  other  forfeitures  provided  for  in  this  act. 

Any  person  v.'ho  shall  willfully  make  any  false  entry  in  the  accounts  of  any 
book  of  accounts  or  in  any  record  or  memoranda  kept  by  a  carrier,  or  who  shall 
wUlfuLIy  destroy,  mutilate,  alter,  or  by  any  other  means  or  device  falsify  the  record 
of  any  such  account,  record,  or  memoranda,  or  who  shall  wiUfuUy  neglect  or  fail 
to  make  fuU,  true,  and  con-ect  entries  in  such  accounts,  records,  or  memoranda 
of  aU  facts  and  transactions  appertaining  to  the  carrier's  business,  or  shall  keep 
any  other  accounts,  records,  or  memoranda  than  those  prescribed  or  approved 
by  the  commission,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shaU  be  sub- 
ject, upon  conviction  in  any  court  of  the  United  States  of  competent  jiu-isdicticn, 
to  a  fine  of  not  less  than  one  thousand  dollars  nor  more  than  five  thousand  doUars 
or  imprisonment  for  a  term  not  less  than  one  year  nor  more  than  three  years,  or 
both  such  fine  and  imprisonment:  Provided,  that  the  commission  may  in  its  dis- 
cretion issue  orders  specif  jdng  such  operating,  accounting,  or  financial  papers,  records, 
books,  blanks,  tickets,  stubs,  or  documents  of  carriers  which  may,  after  a  reason- 
able time,  be  destroj-ed,  and  prescribing  the  length  of  time  such  books,  papers,  or 
documents  shall  be  preserved. 

Any  examiner  who  divulges  any  fact  or  information  which  may  come  to  his 
knowledge  during  the  course  of  such  examination,  except  in  so  far  as  he  may  be 
directed  by  the  commission  or  by  a  court  or  judge  thereof,  shall  be  subject,  upon 
conviction  in  any  court  of  the  United  States  of  competent  jurisdiction,  to  a  fine 
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of  not  more  than  five  thousand  dollars  or  imprisonment  for  a  term  not  exceeding  two 
years,  or  both. 

That  the  circuit  and  district  courts  of  the  United  States  shall  have  jurisdic- 
tion, upon  the  application  of  the  attorney -general  of  the  United  States  at  the  request 
of  the  commission,  alleging  a  failure  to  comply  with  or  a  violation  of  any  of  the 
provisions  of  said  act  to  regulate  commerce  or  of  any  act  supplementary  thereto 
or  amendatory  thereof  by  any  common  carrier,  to  issue  a  writ  or  ^mts  of  mandamus 
commanding  such  common  carrier  to  comply  with  the  provisions  of  said  acts,  or 
any  of  them. 

And  to  carry  out  and  give  effect  to  the  provisions  of  said  acts,  or  any  of  them, 
the  commission  is  hereby  authorized  to  employ  special  agents  or  examiners  who 
shah  have  power  to  administer  oaths,  examine  witnesses,  and  receive  evidence. 

That  any  common  carrier,  railroad,  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  state  to  a  point  in  another  state 
shall  issue  a  receipt  or  bill  of  lading  therefor  and  .shall  be  hable  to  the  lawful  holder 
thereof  for  any  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any  com- 
mon carrier,  railroad,  or  transportation  company  to  which  such  property  may  be 
deUvered  or  over  whose  line  or  lines  such  property  may  pass,  and  no  contract,  receipt, 
rule,  or  regulation  shall  exempt  such  common  carrier,  railroad,  or  transportation 
companj-  from  the  Uabhhty  hereby  imposed :  Provided,  that  nothing  in  this  section 
shall  deprive  any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  has  under  existing  law. 

That  the  common  carrier,  railroad,  or  transportation  company  issuing  such 
receipt  or  biU  of  lading  shall  be  entitled  to  recover  from  the  common  earner,  rail- 
road, or  transportation  company  on  whose  hne  the  loss,  damage,  or  injury  shall 
have  been  sustained  the  amount  of  such  loss,  damage,  or  injury  as  it  may  be  required 
to  pay  to  the  owners  of  such  property,  as  may  be  evidenced  by  any  receipt,  judgment, 
or  transcript  thereof. 

Sec.  21.  Annual  reports  of  the  commission  to  congress.  [As  amended  March  2, 
1889.]  That  the  commission  shall,  on  or  before  the  first  day  of  December  in  each 
year,  make  a  report,  which  shall  be  transmitted  to  congress,  and  copies  of  wliich 
shall  be  distributed  as  are  the  other  reports  transmitted  to  congress.  This  report 
shall  contain  such  information  and  data  collected  by  the  commission  as  may  be 
considered  of  value  in  the  determination  of  questions  connected  with  the  regu- 
lation of  commerce,  together  with  such  recommendations  as  to  additional  legis- 
lation relating  thereto  as  the  commission  may  deem  necessary;  and  the  names  and 
compensation  of  the  persons  employed  by  said  commission. 

Sec.  22.  Persons  and  property  that  may  be  carried  free  or  at  reduced  rates.  Mi- 
leage, excursion,  or  commutation  passenger  tickets.  [As  amended  March  2,  1889, 
and  February  8,  1895.]  That  nothing  in  this  act  shall  prevent  the  carriage,  storage, 
or  handhng  of  property  free  or  at  reduced  rates  for  the  United  States,  state,  or  muni- 
cipal governments,  or  for  charitable  purposes,  or  to  or  from  fairs  and  expositions 
for  exhibition  thereat,  or  the  free  carriage  of  destitute  and  homeless  persons  transpor- 
ted by  charitable  societies,  and  the  necessary  agents  employed  in  such  transportation, 
or  the  issuance  of  mileage,  excursion,  or  commutation  passenger  tickets ;  nothing 
in  this  act  shall  be  construed  to  prohibit  any  common  carrier  from  giving  reduced 
rates  to  ministers  of  rehgion,  or  to  municipal  governments  for  the  transportation 
of  indigent  persons,  or  to  inmates  of  the  national  homes  or  state  homes  for  disabled 
volunteer  soldiers,  and  of  soldiers'  and  sailors'  oiphan  homes,  including  those  about  to 
enter  and  those  returning  home  after  discharge,  under  arrangements  with  the  boards 
of  managers  of  said  homes;  nothing  in  this  act  shall  be  construed  to  prevent  rail- 
roads from  giving  free  carriage  to  their  own  officers  and  employees,  or  to  prevent 
the  principal  officers  of  any  railroad  company  or  companies  from  exchanging  passes 
or  tickets  with  other  railroad  companies  for  their  officers  and  employees;  and 
nothing  in  this  act  contained  shall  in  any  way  abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  statute,  but  the  provisions  of  this  act  are  in  addition 
to  such  remedies:  Provided,  that  no  pending  htigation  shall  in  any  way  be  affected 
by  this  act:  Provided  further,  that  nothing  in  this  act  shall  prevent  the  issuance 
of  joint  interchangeable  five-thousand-mile  tickets,  with  special  privileges  as  to 
the  amount  of  free  baggage  that  may  be  carried  under  mileage  tickets  of  one  thousand 
or  more  miles.  But  before  any  common  carrier,  subject  to  the  provisions  of  this 
act,  shall  issue  any  such  joint  interchangeable  mileage  tickets  with  special  privileges. 
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as  aforesaid,  it  shall  file  with  the  interstate  commerce  commission  copies  of  the 
joint  tariffs  of  rates,  fares,  or  charges  on  which  such  joint  interchangeable  mileage 
tickets  are  to  be  based,  together  with  specifications  of  the  amount  of  free  baggage 
permitted  to  be  carried  luider  such  tickets,  in  the  same  manner  as  common  carriers 
are  required  to  do  with  regard  to  other  joint  rates  by  section  six  of  this  act;  and  all 
the  provisions  of  said  section  six  relating  to  joint  rates,  fares,  and  charges  shall 
be  observed  by  said  common  carriers  and  enjforced  bj'  the  interstate  commerce 
commission  as  fully  with  regard  to  such  joint  interchangeable  mileage  tickets  as 
with  regard  to  other  joint  rates,  fares,  and  charges  referred  to  in  said  section  six. 
It  shall  be  imlawful  for  any  common  carrier  that  has  issued  or  authorized  to  be 
issued  any  such  joint  interchangeable  mileage  tickets  to  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation  for  transportation  of 
persons  or  baggage  under  such  joint  interchangeable  mileage  tickets  than  that 
required  by  the  rate,  fare,  or  charge  specified  in  the  copies  of  the  joint  tariff  of  rates, 
fares,  or  charges  filed  with  the  commission  in  force  at  the  time.  The  provisions 
of  section  ten  of  this  act  shall  apply  to  any  violation  of  the  requirements  of  this 
proviso. 

Sec.  23.  Jurisdiction  of  United  States  courts  to  issue  writs  of  peremptory  manda- 
mus commanding  the  movement  of  interstate  traffic  or  the  furnishing  of  cars  or  other 
transportation  facilities.  [Added  March  2,  1889.]  That  the  circuit  and  district 
courts  of  the  United  States  shall  have  jurisdiction  upon  the  relation  of  any  person 
or  persons,  firm,  or  corporation,  alleging  such  violation  by  a  common  carrier,  of  any 
of  the  provisions  of  the  act  to  which  this  is  a  supplement  and  aU  acts  amendatory 
thereof,  as  prevents  the  relator  from  having  interstate  traffic  moved  by  said  com- 
mon carrier  at  the  same  rates  as  are  charged,  or  upon  terms  or  conditions  as  favor- 
able as  those  given  by  said  common  carrier  for  Uke  traffic  under  similar  conditions 
to  any  other  shipper,  to  issue  a  writ  or  writs  of  mandamus  against  said  common 
carrier,  commanding  such  common  carrier  to  mave  and  transport  the  traffic,  or 
to  furnish  cars  or  other  facihties  for  transportation  for  the  party  applying  for  the 
writ:  Provided,  that  if  any  question  of  fact  as  to  the  proper  compensation  to  the 
common  carrier  for  the  service  to  be  enforced  by  the  writ  is  raised  by  the  pleadings, 
the  writ  of  peremptory  mandamus  may  issue,  not\\ithstanding  such  question  of 
fact  is  undetermined,  upon  such  terms  as  to  security,  payment  of  money  into  the 
court,  or  otherwise,  as  the  court  may  think  proper,  pending  the  determination  of 
the  question  of  fact:  Provided,  that  the  remedy  hereby  given  by  writ  of  mandamus 
shall  be  cumulative,  and  shall  not  be  held  to  exclude  or  interfere  ■with  other  remedies 
provided  by  this  act  or  the  act  to  which  it  is  a  supplement. 

Sec.  24.  Commission  to  consist  of  seven  members;  terms:  salaries.  Qualifications 
and  enlargement  of  commission.  [Added  June  29,  1906.]  That  the  interstate  com- 
merce commission  is  hereby  enlarged  so  as  to  consist  of  seven  members  with  terms 
of  seven  years,  and  each  shall  receive  ten  thousand  dollars  compensation  annually. 
The  qualifications  of  the  commissioners  and  the  maimer  of  the  payment  of  their 
salaries  shall  be  as  already  provided  by  law.  Such  enlargement  of  the  commission 
shall  be  accompUshed  through  appointment  by  the  president,  by  and  with  the  ad- 
vice and  consent  of  the  senate,  of  two  additional  interstate  commerce  commissioners, 
one  for  a  term  expiring  December  thirty-first,  nineteen  hundred  and  eleven,  one 
for  a  term  expiring  December  thirty-first,  nineteen  hundred  and  twelve.  The  terms 
of  the  present  commissioners,  or  of  any  successor  appointed  to  fill  a  vacancy  caused 
by  the  death  or  resignation  of  any  of  the  present  commissioners,  shall  expire  as 
heretofore  provided  by  law.  Their  successors  and  the  successors  of  the  additional 
commissioners  herein  provided  for  shall  be  appointed  for  the  fuU  term  of  seven 
years,  except  that  any  person  appointed  to  fill  a  vacancy  shall  be  appointed  only 
for  the  unexpired  term  of  the  commissioner  whom  he  shall  succeed.  Not  more 
than  four  commissioners  shall  be  appointed  from  the  same  pohtical  party. 

Additional  pro\-isions  in  Act  of  June  29,  1906:  Sec.  9.  That  all  existing  laws  relating 
to  the  attendance  of  witnesses  and  the  production  of  evidence  and  the  compelling  of  testi- 
mony vinder  the  act  to  regulate  commerce  and  all  acts  amendatory  thereof  shall  apply  to 
any  and  all  proceedings  and  hearings  under  this  act. 

Sec.  10.  That  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this  act 
are  hereby  repealed;  but  the  amendments  herein  provided  for  shall  not  affect  causes  now 
pending  in  courts  of  the  United  States,  but  such  causes  shall  be  prosecuted  to  a  conclusion 
in  the  manner  heretofore  provided  by  law. 

Sec.  11.     That  this  act  shall  take  effect   and  be   in  force  from  and  after  its  passage. 
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Joint  resolution  of  June  30.  1006,  provides:  "That  the  act  entitled  'An  act  to  amend 
an  act  entitled  "An  act  to  regulate  commerce,"  approved  February  4,  1887,  and  all  acts 
amendatory  thereof,  and  to  enlarge  the  powers  of  the  interstate  commerce  commission, 
shall  take  effect  and  be  in  force  sixty  days  after  its  approval  by  the  president  of  the  United 
States." 

32  Stat.  L.  847.    An  Act  to  further  regulate  Commerce  with  Foreign 
Nations  and  among  the  States  (February  19,   1903).') 

Sec.  1.  Carrier  corporation  as  well  as  officer  or  agent  liable  to  conviction  for 
misdemeanor.  Failure  of  carrier  to  publish  rates  or  observe  tariffs  a  misdemeanor. 
Misdemeanor  to  offer,  grant,  give,  solicit,  accept,  or  receive  any  rebate  from  pub- 
lished rates  or  other  concession  or  discrimination.  Rates  filed  or  participated  in  by 
carrier  shrill,  as  against  such  carrier,  be  deemed  legal  rate.  (As  amended  June  29, 1906.] 
That  anything  done  or  omitted  to  be  done  by  a  corporation  common  carrier,  sub- 
ject to  the  act  to  regulate  commerce  and  the  acts  amendatory  thereof,  which,  if 
done  or  omitted  to  be  done  by  any  director  or  officer  thereof,  or  any  receiver,  trustee, 
lessee,  agent,  or  person  acting  for  or  employed  by  such  corporation,  would  constitute 
a  misdemeanor  under  said  acts  or  under  this  act,  shall  also  be  held  to  be  a  misdemea- 
nor committed  by  such  corporation,  and  upon  conviction  thereof  it  shall  be  sub- 
ject to  hke  penalties  as  are  prescribed  in  said  acts  or  by  this  act  with  reference 
to  such  persons,  except  as  such  penalties  are  herein  changed.  The  wilful  failure 
upon  the  part  of  any  carrier  subject  to  said  acts  to  file  and  pubUsh  the  tariffs  or 
rates  and  charges  as  required  by  said  acts,  or  strictly  to  observe  such  tariffs  until 
changed  according  to  law,  shall  be  a  misdemeanor,  and  upon  conviction  thereof 
the  corporation  offending  shall  be  subject  to  a  fine  of  not  less  than  one  thousand 
dollars  nor  more  than  twenty  thousand  dollars  for  each  offense;  and  it  shall  be  un- 
lawful for  any  person,  persons,  or  corporation  to  offer,  grant,  or  give,  or  to  solicit, 
accept  or  receive  any  rebate,  concession,  or  discrimination  in  respect  to  the  trans- 
portation of  any  property  in  interstate  or  foreign  commerce  by  any  common  carrier 
Subject  to  said  act  to  regulate  commerce  and  the  acts  amendatory  thereof  whereby 
any  such  property  shall  by  any  device  whatever  be  transported  at  a  less  rate  than 
that  named  in  the  tariffs  published  and  filed  by  such  carrier,  as  is  required  by  said 
act  to  regulate  commerce  and  the  acts  amendatory  thereof,  or  whereby  any  other 
advantage  is  given  or  discrimination  is  practiced.  Every  person  or  corporation,  whe- 
ther carrier  or  shipper,  who  shall,  knowinglj',  offer,  grant,  or  give,  or  sohcit,  accept, 
or  receive  any  such  rebates,  concession,  or  discrimination  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  one  thousand  dollars  nor  more  than  twenty  thousand  dollars:  Provided,  that 
any  person,  or  any  officer  or  director  of  any  corporation  subject  to  the  provisions 
of  tliis  act,  or  the  act  to  regulate  commerce  and  the  acts  amendatory  thereof,  or  any 
receiver,  trustee,  lessee,  agent,  or  person  acting  for  or  employed  by  any  such  cor- 
poration, wlio  shall  be  con\T[cted  as  aforesaid,  shall,  in  addition  to  the  fine  herein 
provided  for,  be  hable  to  imprisonment  in  the  penitentiary  for  a  term  of  not  exceed- 
ing two  years,  <:r  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 
Every  violation  of  this  section  shall  be  prosecuted  in  an}'  court  of  the  United  States 
having  jurisdiction  of  crimes  within  the  district  in  which  such  violation  was  commit- 
ted, or  through  which  the  transportation  maj'  have  been  conducted;  and  whenever 
the  offence  is  begun  in  one  jurisdiction  and  completed  in  another  it  may  be  dealt 
with,  inquired  of,  tried,  determined,  and  punished  in  either  jurisdiction  in  the 
same  manner  as  if  the  offense  had  been  actually  and  wholly  committed  therein. 

In  construing  and  enforcing  the  provisions  of  this  section,  the  act,  omission, 
or  failure  of  any  officer,  agent,  or  other  person  acting  for  or  employed  by  any  com- 
mon carrier,  or  shipper,  acting  within  the  scope  of  his  employment,  shaU  in  every 
case  be  also  deemed  to  be  the  act,  omission,  or  failure  of  such  carrier  or  shipper 
as  well  as  that  of  the  person.  Whenever  any  carrier  files  with  the  interstate  commerce 
commission  or  publishes  a  particular  rate  under  the  provisions  of  the  act  to  regulate 
commerce  or  acts  amendatory  thereof,  or  participates  in  any  rates  so  filed  or  publish- 

1)  An  act  to  further  regulate  commerce      Large,  847),  as  amended  by  an  act  approved 
with  foreign  nations  and  among   the  states,      June  29,   1906  (34  Statutes  at  Large,  584). 
approved   February  19,   1903   (32  Statutes  at 
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ed,  that  rate  as  against  such  carrier,  its  officers  or  agents,  in  any  prosecution 
begun  under  this  act  shall  be  conclusively  deemed  to  be  the  legal  rate,  and  any  de- 
parture from  such  rate,  or  any  offer  to  depart  therefrom,  shall  be  deemed  to  be  an 
offense  under  tliis  section  of  this  act. 

Any  person,  corporation,  or  company  who  shall  deUver  property  for  interstate 
transportation  to  any  common  carrier,  subject  to  the  provisions  of  this  act,  or  for 
whom,  as  consignor  or  consignee,  any  such  carrier  shall  transport  property  from 
one  state,  territorj',  or  the  District  of  Columbia  to  any  other  state,  territory,  or 
the  District  of  Columbia,  or  foreign  countrj',  who  shall  knowingly  by  employee, 
agent,  officer,  or  otherwise,  directly  or  indirectly,  by  or  through  any  means  or  device 
whatsoever,  receive  or  accept  from  such  common  carrier  any  sum  of  money  or  ;iny 
other  valuable  consideration  as  a  rebate  or  offset  against  the  regular  charges  for 
transportation  of  such  property,  as  fixed  by  the  schedules  of  rates  provided  for  in 
this  act,  shall  in  addition  to  any  penalty  provided  by  this  act  forfeit  to  the  United 
States  a  sum  of  money  three  times  the  amount  of  money  so  received  or  accepted 
and  three  times  the  value  of  any  other  consideration  so  received  or  accepted,  to  be 
ascertained  by  the  trial  court;  and  the  attorney-general  of  the  United  States  is 
authorized  and  directed,  whenever  he  has  reasonable  grounds  to  beUeve  that  any 
such  person,  corporation,  or  company  has  knowingly  received  or  accepted  from 
any  such  common  carrier  any  sum  of  money  or  other  valuable  consideration  as 
a  rebate  or  offset  as  aforesaid,  to  institute  in  any  court  of  the  United  States  of  com- 
petent jurisdiction  a  civil  action  to  collect  the  said  sum  or  sums  so  forfeited  as  a- 
foresaid ;  and  in  the  trial  of  said  action  all  such  rebates  or  other  considerations  so 
received  or  accepted  for  a  period  of  six  years  prior  to  the  commencement  of  the 
action  may  be  included  therein,  and  the  amount  recovered  shall  be  three  times 
the  total  amount  of  money ,or  three  times  the  total  value  of  such  consideration, 
BO  received  or  accepted,  or  both,  as  the  case  may  be. 

Sec.  2.  Persons  interested  in  matters  involved  in  cases  before  interstate  commerce 
commission  or  circuit  court  may  be  made  parties  and  shall  be  subject  to  orders  or 
decrees.  That  in  any  proceeding  for  the  enforcement  of  the  provisions  of  the  statutes 
relating  to  interstate  commerce,  whether  such  proceedings  be  instituted  before 
the  interstate  commerce  commission  or  be  begun  originally  in  any  circuit  court 
of  the  United  States,  is  shall  be  lawful  to  include  as  parties,  in  addition  to  the  car- 
rier, all  persons  interested  in  or  affected  by  the  rate,  regulation,  or  practice  under 
consideration,  and  inquiries,  investigations,  orders,  and  decrees  maj'  be  made 
with  reference  to  and  against  such  additional  parties  in  the  same  manner,  to  the 
same  extent,  and  subject  to  the  same  provisions  as  are  or  shall  be  authorized  by 
law  with  respect  to  carriers. 

S  c.  3,  Proceedings  to  enjoin  or  restrain  departures  from  published  rates  or  any 
discrimination  prohibited  by  law  against  carriers  and  parties  interested  in  traffic. 
That  whenever  the  interstate  commerce  commission  shall  have  reasonable  ground 
for  belief  that  any  common  carrier  is  engaged  in  the  carriage  of  passengers  or  freight 
traffic  between  given  points  at  less  than  the  pubhshed  rates  on  file,  or  is  committing 
any  discriminations  forbidden  by  law,  a  petition  may  be  presented  alleging  such 
facts  to  the  circuit  court  of  the  United  States  sitting  in  equity  having  jurisdiction; 
and  when  the  act  complained  of  is  alleged  to  have  been  committed  or  as  being  com- 
mitted in  part  in  more  than  one  judicial  district  or  state,  it  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  either  such  judicial  district  or  state,  whereupon 
it  shall  be  the  duty  of  the  court  summarily  to  inquire  into  the  circumstances,  upon 
such  notice  and  in  such  manner  as  the  court  shall  direct  and  without  the  formal 
pleadings  and  proceedings  appUcable  to  ordinary  suits  in  equity,  and  to  make 
such  other  persons  or  corporations  parties  thereto  as  the  court  may  deem  necessary, 
and  upon  being  satisfied  of  the  truth  of  the  allegations  of  said  petition  said  court 
shall  enforce  an  observance  of  the  pubhshed  tariffs  or  direct  and  require  a  discontin- 
uance of  such  discrimination  by  proper  orders,  writs,  and  process,  which  said  orders, 
writs,  and  process  may  be  enforceable  as  well  against  the  parties  interested  in  the 
traffic  as  against  the  carrier,  subject  to  the  right  of  appeal  as  now  provided  by  law. 
It  shall  be  the  duty  of  the  several  district  attorneys  of  the  United  States,  whenever 
the  attorney-general  shall  direct,  either  of  his  own  motion  or  upon  the  request 
of  the  interstate  commerce  commission,  to  institute  and  prosecute  such  proceedings, 
and  the  proceedings  provided  for  by  tliis  act  shall  not  preclude  the  bringing  of  suit 
for  the  recovery  of  damages  by  any  party  injured,  or  any  other  action  provided 
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by  said  act  approved  February  fourth,  eighteen  hundred  and  eighty-seven,  entitled 
"An  act  to  regulate  commerce"  and  the  acts  amendatory  thereof.  And  in  proceedings 
under  tliis  act  and  the  acts  to  regulate  commerce  the  said  courts  sliall  have  the  power 
to  compel  the  attendance  of  witnesses,  both  upon  the  part  of  the  carrier  and  the 
shipper,  who  shall  be  required  to  answer  on  all  subjects  relating  directly  or  indirectly 
to  the  matter  in  controversy,  and  to  compel  the  production  of  all  books  and  papers, 
both  of  the  carrier  and  the  shipper,  which  relate  directly  or  indirectly  to  such  trans- 
action; the  claim  that  such  testimony  or  evidence  may  tend  to  criminate  the  person 
giving  such  evidence  shall  not  excuse  such  person  from  testifying  or  such  corporation 
producing  its  books  and  papers,  but  no  person  shall  be  prosecuted  or  subjected  to 
any  penalty  or  forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing 
concerning  which  he  may  testify  or  produce  evidence,  documentary  or  otherwise, 
in  such  proceeding:  Provided,  that  the  provisions  of  an  act  entitled  "An  act  to 
expedite  the  hearing  and  determination  of  suits  in  equity  pending  or  hereafter 
brought  under  the  act  of  July  second,  eighteen  hundred  and  ninety,  entitled  'An  act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  monopoUes',  'An  act 
to  regulate  commerce',  approved  February  fourth,  eigtheen  hundred  and  eighty- 
seven,  or  any  'other  acts  having  a  like  purpose  that  may  be  hereafter  enacted, 
approved  February  eleventh,  nineteen  hundred  and  three,"  shall  apply  to  any 
ease  prosecuted  under  the  direction  of  the  attorney-general  in  the  name  of  the  in- 
terstate commerce  commission. 

Sec.  4.  Conflicting  laws  repealed.  That  all  acts  and  parts  of  acts  in  confUct 
with  the  provisions  of  this  act  are  hereby  repealed,  but  sucli  repeal  shall  not  affect 
causes  now  pending,  nor  rights  which  have  already  accrued,  but  such  causes  shall 
be  prosecuted  to  a  conclusion  and  such  rights  enforced  m  a  maimer  heretofore 
provided  by  law  and  as  modified  by  the  proNasions  of  this  act. 

Sec.  5.    That  this  act  shall  take  effect  from  its  passage. 


32  Stat.  L.  823.  An  Act  to  expedite  the  Hearing  and  Determination 
of  Suits  in  Equity  pending  or  hereafter  brought  under  the  Act  of  July 
second,  eighteen  hundred  and  ninety,  entitled  "An  Act  to  protect  Trade 
and  Commerce  against  unlawful  Restraints  and  Monopolies,"  "An  Act 
to  regulate  Commerce,"  approved  February  fourth,  eighteen  hundred 
and  eighty-seven,  or  any  other  Acts  having  a  like  Purpose  that  may 
be  hereafter  enacted  (February  II,   1903). 

[This  act  is  reprinted  infra,  luider  the  statutes  relating  to  trusts  and  monopolies, 
in  the  article  on  Commercial  Corporations.] 

35  Stat.  L,  1134.    An  Act  to  promote  the  safe  Transportation  in  Inter- 
state Commerce  of  Explosives  and  other  dangerous  Articles,   and   to 
provide  Penalties  for  its  Violation  (May  30,   1908). 

[By  an  act  entitled  "An  act  to  codify,  revise,  and  amend  the  penal  laws  of 
the  United  States,"  approved  March  4,  1909,  to  take  effect  and  be  in  force  on  and 
after  the  first  day  of  January,  1910,  the  act  entitled  "An  act  to  promote  the  safe 
transportation  in  interstate  commerce  of  explosives  and  other  dangerous  articles, 
and  to  provide  penalties  for  its  violation,"  approved  May  30,  1908,  is  repealed, 
and  the  following  sections  of  said  act  to  codifj',  revise,  and  amend  the  penal  laws 
of  the  United  States  are  substituted  therefor i).] 

Sec.  232.  Dynamite,  etc.,  not  to  be  carried  on  passenger  vehicles  for  hire.  It 
shall  be  unlawful  to  transport,  carry,  or  convey,  any  dynamite,  gunpowder,  or  other 
explosive,  between  a  place  in  a  foreign  country  and  a  place  within  or  subject  to 
the  jurisdiction  of  the  United  States,  or  between  a  place  in  any  state,  temtory, 
or  district  of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the  juris- 
diction thereof,  and  a  place  in  any  other  state,  territory,  or  district  of  the  United 

•)  Approved  March  4,  1909  (35  Statutes  at  Large,  1134). 
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States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  on  any 
vessel  or  vehicle  of  any  description  operated  by  a  common  carrier,  which  vessel 
or  vehicle  is  carrying  passengers  for  liire :  Provided,  that  it  shall  be  lawful  to  transport 
on  any  such  vessel  or  vehicle  small  arms  ammunition  in  any  quantity,  and  such 
fuses,  torpedoes,  rockets,  or  other  signal  devices,  as  may  be  essential  to  promote 
safety  in  operation,  and  properly  packed  and  marked  samples  of  explosives  for 
laboratory  examination,  not  exceeding  a  net  weight  of  one-half  pound  each,  and  not 
exceeding  twenty  samples  at  one  time  in  a  single  vessel  or  vehicle ;  but  such  samples 
shall  not  be  carried  in  that  part  of  a  vessel  or  vehicle  which  is  intended  for  the  trans- 
portation of  passengers  for  hire :  Provided  further,  tliat  nothing  in  this  section  shall 
be  constiued  to  prevent  the  transportation  of  miUtary  or  naval  forces  with  their 
accompanying  munitions  of  war  on  passenger  equipment  vessels  or  vehicles. 

Sec.  233.  Interstate  commerce  commission  to  make  regulations  for  transpor- 
tation of  explosives.  The  interstate  commerce  commission  shall  formulate  regu- 
lations for  the  safe  transportation  of  explosives,  which  shall  be  binding  upon  all 
common  carriers  engaged  in  interstate  or  foreign  commerce  which  transport  ex- 
plosives by  land.  Said  commission,  of  its  owii  motion,  or  upon  application  made 
by  any  interested  party,  may  make  changes  or  modifications  in  such  regulations, 
made  desirable  by  new  information  or  altered  conditions.  Such  regulations  shall 
be  in  accord  with  the  best  known  practicable  means  for  securing  safety  in  transit, 
covering  the  packing,  marking,  loading,  handling  while  in  transit,  and  the  pre- 
cautions necessary  to  determine  whether  the  material  when  offered  is  in  proper 
condition  to  transport.  Such  regulations,  as  well  as  all  changes  or  modifications 
thereof,  shall  take  effect  ninety  days  after  their  formulation  and  publication  by  said 
commission  and  shall  be  in  effect  until  reversed,  set  aside,  or  modified. 

Sec.  234.  Liquid  nitroglycerin,  etc.,  not  to  be  carried  on  certain  vehicles.  It 
shall  be  imJawful  to  transport,  carry,  or  convey,  liquid  nitroglycerin,  fulminate 
in  bulk  in  dry  condition,  or  other  like  explosive,  between  a  place  in  a  foreign  coimtry 
and  a  place  witliin  or  subject  to  the  jurisdiction  of  the  United  States,  or  between 
place  in  one  state,  territory,  or  district  of  the  United  States,  or  a  place  nonconti- 
guous to  but  subject  to  the  jurisdiction  thereof,  and  a  place  in  any  other  state, 
territory,  or  district  of  the  United  States,  or  place  noncontiguous  to  but  subject 
to  the  jurisdiction  thereof,  on  any  vessel  or  vehicle  of  any  description  operated 
by  a  common  carrier  in  the  transportation  of  passengers  or  articles  of  commerce 
by  land  or  water. 

Sec.  235.  Marking  of  packages  of  explosives;  deceptive  marking.  Every  package 
containing  explosives  or  other  dangerous  articles  when  presented  to  a  common 
carrier  for  shipment  shall  have  plainly  marked  on  the  outside  thereof  the  contents 
thereof;  and  it  shall  be  unlawful  for  any  person  to  deliver,  or  cause  to  be  dehvered, 
to  any  common  carrier  engaged  in  interstate  or  foreign  commerce  by  land  or  water, 
for  interstate  or  foreign  transportation,  or  to  carry  upon  any  vessel  or  vehicle  en- 
gaged in  interstate  or  foreign  transportation,  any  explosive,  or  other  dangerous 
article,  under  any  false  or  deceptive  marking,  description,  invoice,  shipping  order, 
or  other  declaration,  or  without  informing  the  agent  of  such  carrier  of  the  true 
character  thereof,  at  or  before  the  time  such  dehvery  or  carriage  is  made.  Whoever 
shall  knowingly  violate,  or  cause  to  be  violated,  any  provision  of  this  section, 
or  of  the  three  sections  last  preceding,  or  any  regulation  made  by  the  interstate 
commerce  commission  in  pursuance  thereof,  shall  be  fined  not  more  than  two  thou- 
sand dollars,  or  imprisoned  not  more  than  eighteen  months,  or  both. 

Sec.  236.  Death  or  bodily  injury  caused  by  such  transportation.  When  the  death 
or  bodily  injury  of  any  person  is  caused  by  the  explosion  of  any  article  named  in 
the  four  sections  last  preceding,  while  the  same  is  being  placed  upon  any  vessel 
or  vehicle  to  be  transported  in  violation  thereof,  or  while  the  same  is  being  so  trans- 
ported, or  while  the  same  is  being  removed  from  such  vessel  or  vehicle,  the  person 
knowingly  placing,  or  aiding  or  permitting  the  placing,  of  such  ai-ticles  upon  any  such 
vessel  or  vehicle,  to  be  so  transported,  shall  be  imprisoned  not  more  than  ten  years. 
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Sec.  4278.  Transportation  of  nitro-glycerine.  It  shall  not  be  lawful  to  transport, 
carry,  or  convey,  ship,  dehver  on  board,  or  cause  to  be  dehvered  on  board,  the 
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substance  or  article  known  or  designated  as  nitro-glycerine,  or  glynoin  oil,  nitroleum, 
or  blasting  oil,  or  nitrated  oil,  or  powder  mixed  with  any  such  oil,  or  fiber  saturated 
with  any  such  article  or  substance,  upon  or  in  any  vessel  or  vehicle  used  or  employed 
in  transporting  passengers  by  land  or  water  between  a  place  in  any  foreign  country 
and  a  place  witliin  the  limits  of  any  state,  temtory,  or  district  of  the  United  States, 
or  between  a  place  in  one  state,  territory,  or  district  of  the  United  States,  and  a  place 
in  any  other  state,  territory,  or  district  thereof. 

Sec.  4279.  Packing  and  marking  nitro-glycerine.  It  shall  not  be  lawful  to  ship, 
send,  or  forward  any  quantity  of  the  substances  or  articles  named  in  the  preceding 
section,  or  to  transport,  convey,  or  carry  the  same  by  a  vessel  or  vehicle  of  any  des- 
cription, upon  land  or  water,  between  a  place  in  a  foreign  country  and  a  place  within 
the  United  States,  or  between  a  place  in  one  state,  territory,  or  district  of  the  United 
States,  and  a  place  in  any  other  state,  territory,  or  district  thereof,  unless  the  same 
shall  be  securely  inclosed,  deposited,  or  packed  in  a  metalhc  vessel  surrounded 
by  plaster  of  Paris,  or  other  material  that  will  be  non-explosive  when  saturated 
with  such  oil  or  substance,  and  separate  from  all  other  substances,  and  the  outside 
of  the  package  containing  the  same  be  marked,  printed,  or  labeled  in  a  conspicuous 
manner  with  the  words  "Nitro-glycerine,  dangerous." 

Sec.  4280.  Regulation  by  states  of  traffic  in  nitro-glycerine.  The  two  preceding 
sections  shall  not  be  so  construed  as  to  prevent  any  state,  territory,  district,  city, 
or  to\vn  within  the  United  States  from  regulating  or  from  prohibiting  the  traffic 
in  or  transportation  of  those  substances,  between  persons  or  places  lying  or  being 
within  tlieir  respective  territorial  limits,  or  from  prohibiting  the  introduction  thereof 
into  such  limits,  for  sale,  u.se,  or  consumption  therein. 

Sec.  4281.  Liability  ol  masters,  etc.,  as  carriers.  If  any  shipper  of  platuia, 
gold,  gold  dust,  silver,  bullion,  or  other  precious  metals,  coins,  jewelry,  bills  of  any 
bank  or  pubHc  body,  diamonds,  or  other  precious  stones,  or  any  gold  or  silver  in 
a  manufactured  or  unmanufactured  state,  watches,  clocks,  or  time-pieces  of  any 
description,  trinkets,  orders,  notes,  or  securities  for  payment  of  money,  stamps, 
maps,  writings,  title-deeds,  printings,  engravings,  pictures,  gold  or  silver  plate  or 
plated  articles,  glass,  china,  silks  in  a  manufactured  or  unmanufactured  state,  and 
whether  wTought  up  or  not  wrought  up  vrith  any  other  material,  furs,  or  lace,  or 
any  of  them,  contained  in  any  parcel,  or  package,  or  trunk,  shall  lade  the  same 
as  freight  or  baggage,  on  any  vessel,  without  at  the  time  of  such  lading  giving  to 
the  master,  clerk,  agent,  or  owner  of  such  vessel  receiving  the  same  a  written  notice 
of  the  true  character  and  value  thereof,  and  having  the  same  entered  on  the  bill 
of  lading  therefor,  the  master  and  owner  of  such  vessel  shall  not  be  hable  as  carriers 
thereof  in  any  form  or  manner ;  nor  shall  any  such  master  or  owner  be  liable  for  any 
such  goods  beyond  the  value  and  according  to  the  character  thereof  so  notified 
and  entered. 

Si'C.  4282.  Loss  by  fire.  No  owner  of  any  vessel  shall  be  liable  to  answer  for 
or  make  good  to  any  person  any  loss  or  damage  which  may  happen  to  any  merchan- 
dise whatsoever,  which  shall  be  shipped,  taken  in,  or  put  on  board  any  such  vessel, 
by  reason  or  by  means  of  any  fire  happening  to  or  on  board  the  vessel,  unless  such 
fire  is  caused  by  the  design  or  neglect  of  such  owner. 

Sec.  4283.  Liability  of  owner  not  to  exceed  his  interest.  The  Uability  of  the 
owner  of  any  vessel,  for  any  embezzlement,  loss,  or  destruction,  by  any  person, 
of  any  property,  goods,  or  merchandise,  shipped  or  put  on  board  of  such  vessel, 
or  for  any  loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter  or  thing,  loss, 
damage  or  forfeiture,  done,  occasioned,  or  inciured,  without  the  privity,  or  know- 
ledge of  such  owner  or  owners,  shall  in  no  case  exceed  the  amount  or  value  of  the 
interest  of  such  owner  in  such  vessel,  and  her  freight  then  pending. 

Sec.  4284.  General  average  of  losses.  [As  amended  1877. J  Whenever  any 
such  embezzlement,  loss,  or  destruction  is  suffered  by  several  freighters  or  owners 
of  goods,  wares,  merchandise,or  any  property  whatever,  on  the  same  voyage,  and 
the  whole  value  of  the  vessel,  and  her  freight  for  the  voyage,  is  not  sufficient  to 
make  compensation  to  each  of  them,  they  shall  receive  compensation  from  the 
owner  of  the  vessel  in  proportion  to  their  respective  losses;  and  for  that  purpose 
the  freighters  and  owners  of  the  property,  and  the  owner  of  the  vessel,  or  any  of 
them,  may  take  the  appropriate  proceedings  in  any  court,  for  the  purpose  of  ap- 
portioning the  sum  for  which  the  owner  of  the  vessel  may  be  liable  among  the  parties 
entitled  thereto. 
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Sec.  4285.  Transfer  of  interest  of  owner  to  trustee.  It  shall  be  deemed  a  suffi- 
cient compliance  on  the  part  of  such  owner  with  the  requirements  of  this  title  relat- 
ing to  his  liabiUty  for  any  embezzlement,  loss,  or  destruction  of  any  property,  goods, 
or  merchandise,  if  he  shall  transfer  his  interest  in  such  vessel  and  freight,  for  the 
benefit  of  such  claimants,  to  a  trustee,  to  be  appointed  by  any  court  of  competent 
jurisdiction,  to  act  as  such  trustee  for  the  person  who  may  prove  to  be  legally  entitled 
thereto ;  from  and  after  which  transfer  aU  claims  and  proceedings  against  the  owner 
shall  cease. 

Sec.  4286.  When  charterer  is  deemed  owner.  The  charterer  of  any  vessel,  in 
case  he  shall  man,  victual,  and  navigate  such  vessel  at  his  own  expense,  or  by  his 
own  procurement,  shall  be  deemed  the  o\vner  of  such  vessel  within  the  meaning 
of  the  provisions  of  tliis  title  relating  to  the  hmitations  of  the  Uability  of  the  owTiers 
of  vessels;  and  such  vessel,  when  so  chartered,  shall  be  liable  in  the  same  manner  as 
if  navigated  by  the  owner  thereof. 

Sec.  4287.  Remedies  reserved.  Nothing  in  the  five  preceding  sections  shall 
be  construed  to  take  away  or  affect  the  remedy  to  which  any  party  may  be  entitled, 
against  the  master,  officers,  or  seamen,  for  or  on  account  of  any  embezzlement, 
injury,  loss,  or  destruction  of  merchandise,  or  property  put  on  board  any  vessel, 
or  on  account  of  any  neghgence,  fraud,  or  other  malversation  of  such  master,  officers, 
or  seamen,  respectively,  nor  to  lessen  or  take  away  any  responsibihty  to  which 
anj'  master  or  seaman  of  any  vessel  may  by  law  be  hable,  notwithstanding  such 
master  or  seaman  may  be  an  owner  or  part  owner  of  the  vessel. 

Sec.  4288.  Shipping  inflammable  materials.  Any  person  sliippuig  oil  of  vitriol, 
unslaked  hme,  inflammable  matches,  or  gunpowder,  in  a  vessel  taking  cargo  for 
divers  persons  on  freight,  without  deliveiing,  at  the  time  of  shipment,  a  note  in 
writing,  expressing  the  nature  and  character  of  such  merchandise,  to  the  master, 
mate,  officer,  or  person  in  charge  of  the  lading  of  the  vessel,  shall  be  hable  to  the 
United  States  in  a  penalty  of  one  thousand  dollars.  But  this  section  shaU  not  apply 
to   any  vessel   of  any  description  whatsoever  used  in  river  or  inland  navigation. 

Sec.  4289.  Limitation  of  liability  of  owners  to  apply  to  all  vessels.  [As  amended 
1875,  1886.]  The  provisions  of  the  seven  preceding  sections,  and  of  section  eighteen 
of  an  act  entitled  'An  act  to  remove  certain  burdens  on  the  American  merchant 
marine  and  encourage  the  American  foreign  carrying-trade,  and  for  other  purposes,' 
approved  June  twenty-sixth,  eighteen  hundred  and  eighty-four,  relating  to  the 
hmitations  of  the  habUity  of  the  owners  of  vessels,  shall  apply  to  all  sea  going  vessels, 
and  also  to  aU  vessels  used  on  lakes  or  rivers  or  in  inland  navigation,  including  canal- 
boats,  barges,  and  hghters. 

27  Stat.  L.  445.    An  Act  relating  to  Navigation  of  Vessels,  Bills  of  Lading, 

and  to  certain  Obligations,  Duties,  and  Rights  in  Connection  with  the 

Carriage  of  Property  (February  13,  1893). 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  it  shall  not  be  lawful  for  the  manager, 
agent,  master,  or  owner  of  any  vessel  transporting  merchandise  or  property  from 
or  between  ports  of  the  United  States  and  foreign  ports  to  insert  ia  any  bill  of  lading 
or  shippmg  document  any  clause,  covenant,  or  agreement  whereby  it,  he,  or  they 
shaU  be  reheved  from  habihty  for  loss  or  damage  arising  from  neghgence,  fault,  or 
failure  in  proper  loading,  stowage,  custody,  care,  or  proper  deUvery  of  any  and  aU 
lawful  mercandise  or  property  committed  to  its  or  their  charge.  Any  and  all  words 
or  clauses  of  such  import  inserted  in  biUs  of  lading  or  shipping  receipts  shall  be  null 
and  void  and  of  no  effect. 

Sec.  2.  That  it  shall  not  be  lawful  for  any  vessel  transporting  merchandise  or 
propert}'  from  or  between  ports  of  the  United  States  of  America  and  foreign  ports, 
her  owner,  master,  agent,  or  manager,  to  insert  in  any  bill  of  lading  or  shipping 
document  any  covenant  or  agreement  whereby  the  obhgations  of  the  owner  or  o%vners 
of  said  vessel  to  exercise  due  dihgence  properly  equip,  man,  provision,  and  outfit 
said  vessel,  and  to  make  said  vessel  seaworthy  and  capable  of  performing  her  intended 
voyage,  or  whereby  the  obhgations  of  the  master,  officers,  agents,  or  servants  to 
carefully  handle  and  stow  her  cargo  and  to  care  for  and  properly  deliver  same,  shall 
in  any  wise  be  lessened,  weakened,  or  avoided. 


528  CARRIERS. 

Sec.  3.  Tliat  if  the  owner  of  any  vessel  transporting  merchandise  or  property 
to  or  from  any  port  in  the  United  States  of  America  shall  exercise  due  diligence  to 
make  the  said  vessel  in  all  respects  seaworthy  and  properly  manned,  equij)ped,  and 
supplied,  neither  the  vessel,  her  owner  or  owners,  agent,  or  charterers  shall  become 
or  be  held  responible  for  damage  or  loss  resulting  from  faults  or  errors  in  navigation 
or  in  the  management  of  said  vessel  nor  shall  the  vessel,  her  owner  or  owners,  char- 
terers, agent,  or  master  be  held  Uable  for  losses  arising  from  dangers  of  the  sea  or 
other  navigable  waters,  acts  of  CJod,  or  pubhc  enemies,  or  the  inherent  defect, 
quaUty,  or  vice  of  the  thing  carried,  or  from  insufficiency  of  package,  or  seizure 
under  legal  process,  or  for  loss  resulting  from  any  act  or  omission  of  the  shipper  or 
owner  of  the  goods,  his  agent  or  representative,  or  from  saving  or  attempting  to 
save  hfe  or  property  at  sea,  or  from  any  deviation  in  rendering  such  service. 

Sec.  4.  That  it  shall  be  the  duty  of  the  owner  or  owners,  masters,  or  agent  of 
any  vessel  transporting  merchandise  or  property  from  or  between  ports  of  the 
United  States  and  foreign  ports  to  issue  to  shippers  of  any  lawful  merchandise  a  bill 
of  lading,  or  shipping  document,  stating,  among  other  things,  the  marks  necessary 
for  identification,  number  of  packages,  or  quantity,  stating  whether  it  be  carrier's  or 
shijiper's  weight,  and  apparent  order  or  condition  of  such  merchandise  or  property 
delivered  to  and  received  by  the  owTier,  master,  or  agent  of  the  vessel  for  transpor- 
tation, and  such  document  shall  be  prima  facie  evidence  of  the  receipt  of  the  mer- 
chandise therein  described. 

Sec.  5.  That  for  a  ^'iolation  of  any  of  the  provisions  of  this  act  the  agent,  owner, 
or  master  of  the  vessel  guilty  of  such  \'iolation,  and  who  refuses  to  issue  on  demand 
the  bill  of  lading  herein  provided  for,  shall  be  liable  to  a  fine  not  exceeding  two 
thousand  dollars.  The  amount  of  the  fine  and  costs  for  such  violation  shall  be  a  hen 
upon  the  vessel,  whose  agent,  owner,  or  master  is  guilty  of  such  violation,  and  such 
vessel  may  be  Ubeled  therefor  in  any  district  court  of  the  United  States,  within  whose 
jurisdiction  the  vessel  may  be  found.  One-half  of  such  penalty  shall  go  to  the  party 
injured  by  such  violation  and  the  remainder  to  the  government  of  the  United 
States. 

See.  6.  That  this  act  shall  not  be  held  to  modify  or  repeal  sections  forty-two 
hundred  and  eighty-one,  forty-two  hundred  and  eighty-two,  and  forty-two  hundred 
and  eighty -three  of  the  revised  statutes  of  the  United  States,  or  any  other  statute 
defining  the  hability  of  vessels,  their  owners,  or  representatives. 

Sec.  7.  Sections  one  and  four  of  this  act  shall  not  apply  to  the  transportation 
of  live  animals. 

Sec.  8.  That  this  act  shall  take  effect  from  and  after  the  first  day  of  July, 
eighteen  hundred  and  ninety-three. 

Approved,  February  13,   1893. 


2.  State  Acts. 


Uniform  Bills  of  Lading  Act. 

Maryland^)  and  Massachusetts.**)^) 
An  Act  to  make  Uniform  the  Law  of  Bills  of  Lading. 

Part  I.    The  issue  of  bills  of  lading. 

Sec.  1.  Bills  governed  by  this  act.  Bills  of  lading  issued  by  any  common  carrier 
shall  be  governed  by  this  act. 

Sec.  2.  Form  of  bills.  Essential  terms.  Every  biU  must  embody  within  its  written 
or  printed  terms:  a)  The  date  of  its  issue;  b)  The  name  of  the  person  from  whom  the 
goods  have  been  received;  c)  The  place  where  the  goods  have  been  received;  d)  The 
place  to  which  the  goods  are  to  be  transported;  e)  A  statement  whether  the  goods 
received  will  be  debvered  to  a  specified  person,  or  to  the  order  of  a  specified  person ; 
f )  A  description  of  the  goods  or  of  the  packages  containing  them  which  may,  however, 

I)  Laws,  1910,  c.  336.  —  2)  Acts.  1910,  c.  214.  —  3)  During  1911  this  act  was  also 
aflopted  in  Illinois,  Ohio,  and  New  York. 
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be  ill  such  general  terms  as  are  referred  to  in  section  23;  and  g)  The  signature  of  the 
carrier.  A  negotiable  bill  shall  have  the  words  "order  of"  printed  thereon  imme- 
diately before  the  name  of  the  person  upon  whose  order  the  goods  received  are  de- 
liverable. A  carrier  shall  be  liable  to  an.\-  person  injured  thereby  for  the  damage 
caused  by  the  omission  from  a  negotiable  bill  of  any  of  the  provisions  required  in 
this  section. 

The  provisions  of  this  section  are  in  accordance  with  lousiness  usage.  The  requirement  of 
printing  the  words  'order  of"  before  the  consignee's  name  Ls  especially  desirable  in  order  to 
prevent  the  alteration  of  straight  bills  into  negotiable  bills.  Though  it  k  desirable  that  all 
bills  of  lading  shall  conform  to  the  rules  here  laid  down,  the  es.sential  point  Ls  that  negotiable 
liills  shall  do  so,  and  as  to  tliem  only  is  a  sanction  imposed  for  failing  to  insert  the  terms 
rof|uired  by   the  act. 

Sec.  3.  Form  of  bills.  What  terms  may  be  inserted.  A  canier  may  insert  m  a 
bill,  issued  by  him,  any  other  terms  and  conditions,  provided  that  such  terms  and 
conditions,  .shall  not:  a)  Be  contrary  to  law  or  public  pohcy,  or  b)  In  any  wise 
impair  his  obligation  to  exercise  at  least  that  degi'ee  of  care  in  the  transportation 
and  safe-keeping  of  the  goods  entrusted  to  him  which  a  reasonably  careful  man 
would  exercise  in  regard  to  similar  goods  of  his  own. 

Much  litigation  has  arisen  over  the  point  involved  in  3  (b).  The  provision  as  here  given 
is  m  accordance  with  the  weight  of  aiithority  ((i  Cyc.  of  Law  393)  and  is  similar  to  the 
corresponding  section  of  the  warehouse  receipts  act. 

Sec.  4.  Definition  of  non-negotiable  or  straight  bill.  A  bill  in  which  it  is  stated 
that  the  goods  are  consigned  or  destined  to  a  specified  person,  is  a  non-negotiable 
or  straight  bill. 

See   note   to    tlie    follow  in^   seciicjn. 

Sec.  5.  Definition  of  negotiable  or  order  bill.  A  bill  in  which  it  is  stated  that  the 
goods  are  consigned  or  destined  to  the  order  of  any  person  named  in  such  bill,  is  a 
negotiable  or  order  bUl.  Any  provision  in  such  a  bill  that  it  is  non-negotiable  shall 
not  affect  its  uegotiabihty  within  the  meaning  of  this  act. 

This  Act  makes  a  fundamental  distinction  throughout,  between  negotiable  and  non- 
negotiable  Ijills.  The  former  are  the  negotiable  representatives  of  the  good.s,  the  latter  merely 
evidence  of  the  contract  between  the  shipper  and  carrier.  This  distinction  is  clearly  recognized 
in  mercantile  usage  and  by  much  legislation.  To  some  extent  it  is  also  recognized  by  the 
courts  independently   of  jcaislation.    Xegotiable  bills  are  frequently  called   "order"   bills. 

Sec.  6.  Negotiable  bills  must  not  be  issued  in  sets.  Xegotiable  bills  issued  in 
this  state  for  the  transportation  of  goods  to  any  place  ui  the  United  States  on  the 
continent  of  North  America,  except  Alaska,  shall  not  be  issued  in  parts  or  sets. 
If  so  issued  the  earner  issuing  them  shall  be  liable  for  failure  to  deUver  the  goods 
described  therein  to  any  one  who  purchases  a  part  for  value  m  good  faith,  even 
though  the  purchase  be  after  the  delivery-  of  the  goods  by  the  carrier  to  a  holder 
of  one  of  the  other  2Jarts. 

The  issue  of  bills  of  lading  in  parts  has  often  been  condemned.  It  is  a  direct  invitation 
to  fraud  in  the  ca.se  of  negotiable  bills,  for  one  part  is  as  much  an  original  as  another. 
Moreover,  it  is  impossible  to  guard  against  the  fraud,  for  it  has  been  held  that  one  who 
has  contracted  to  buy  goods  and  pay  the  price  on  transfer  of  the  bill  of  lading  must  pa.\- 
on  having  one  of  a  .set  tendered  him.  He  cannot  demand  all  (Sanders  v.  McLean.  11  Q.  B.  D. 
327),  though  by  so  doing  alone  can  he  be  protected,  for  the  can-ier  may  deliver  without  liability 
to  the  holder  who  fii-st  presents  a  part.  Glynn  v.  Dock  Co.,  7  App.  Cas.  .591.  Owing  to  the 
fixed  practice  of  international  carriers  in  regard  to  this  matter,  it  has  been  thought  more 
conservative  to  confine  the  requirements  of  this  section   to  carriage  within  the  United  States. 

Sec.  7.  Duplicate  negotiable  bills  must  be  so  marked.  When  more  than  one  nego- 
tiable bill  is  issued  in  this  state  for  the  same  goods  to  be  transported  to  any  place 
in  the  United  States  on  the  continent  of  North  America,  except  Alaska,  the  word 
'"duphcate"  or  some  other  word  or  words  indicating  that  the  document  is  not  an 
original  bill  shall  be  placed  plainly  upon  the  face  of  every  such  bill,  except  the  one 
first  issued.  A  earner  shall  be  liable  for  the  damage  caused  by  his  failure  so  to  do 
to  any  one  who  has  purchased  the  bill  for  value  in  good  faith  as  an  original,  even 
though  the  purchase  be  after  the  delivery  of  the  goods  by  the  carrier  to  the  holder 
of  the  original  bill. 

The  use  of  duplicate  bills  is  common,  and  it  is  obvious  that  they  should  be  so  marked 
to  avoid  fraud  or  mistake.     See  Midland  Bank  v.  Mo.  Pac.  Ry.,   132  Mo.  492. 

Sec.  8.  Non-negotiable  bills  shall  be  so  marked.  A  non-negotiable  bill  shall 
have  placed  plainly  upon  its  face  by  the  carrier  issuing  it  "non-negotiable'"  or  "not 
negotiable."  This  section  shall  not'apply,  however,  to  memoranda  or  acknowledg- 
ments of  an  informal  character. 

34 
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By  the  statutes  of  several  statos  the  carrier  must  require  tlie  Burren<lci'  of  all  bills  oxoept 
those  marked  "not  negotiable."  It  seems  desirable  that  a  bill  of  lading  should  indicate  very 
clearly  on  its  face  whether  it  is  a  negotiable  or  non-negotiable  bill,  in  view  of  the  marked 
differences  in  the  legal  effect  of  the  two  documents.  Section  50  provides  a  criminal  penalty 
for  failure  to  observe  this  requirement. 

Sec.  9.  Insertion  of  name  of  person  to  be  notified.  The  insertion  in  u  negotiable 
bill  of  the  name  of  a  person  to  be  notified  of  the  anival  of  the  goods  shall  not  limit 
the  negotiabilitj'  of  the  bill,  or  constitute  notice  to  a  purchaser  thereof  of  any  rights 
or  equities  of  such  person  in  the  goods. 

This  section  is  adopted  with  slight  changes  in  wording  from  House  Bill  15,84(1  of  the 
1st  session  of  the  59tli  Congress.  The  practice  is  common  for  a  shipper  of  goods  to  take  a  bill 
to  his  own  order  that  ho  may  obtain  the  discount  of  a  draft  for  the  price,  inserting  aLso  in 
the  bill  a  request  that  the  carrier  notify  the  prospective  buyer  of  the  arrival  of  the  goods, 
so  that  the  latter  may  promptly  pay  the  price,  get  the  bill  of  lading,  and  remove  the  goods. 
Banks  sometimes  fear  to  discount  a  draft  tor  the  consignor  when  such  a  provision  is  inserted, 
questioning  whether  the  prospective  piu-chaser  of  the  goods  may  not  have  a  better  right  than 
one  who  buys  the  bill  of  lading  either  outright  or  as  security.  As  tlie  person  to  be  notified 
may  not  have  even  a  contract  right  against  the  consignor,  it  seems  best  to  remove  any  doubt 
as  to  the  rights  of  one  who  purchases  or  lends  money  on  such  a  bill. 

Sec.  10.  Acceptance  of  bill  indicates  assent  to  its  terms.  Except  ae  otherwise 
provided  in  this  act,  where  a  consignor  receives  a  biU  and  makes  no  objection  to 
its  terms  or  conditions  at  the  time  he  receives  it,  neither  the  consignor  nor  any 
person  who  accepts  delivery  of  the  goods,  nor  any  person  who  seeks  to  enforce  any 
provision  of  the  bill,  shall  be  allowed  to  deny  that  he  is  bound  by  such  terms  and 
conditions,  so  far  as  thej'  are  not  contrary  to  law  or  public  poUcy. 

This  section  deals  with  a  question  upon  which  there  has  been  much  litigation,  and 
expi'eeses  the  weight  of  authority,   though  there  are  many  contrary  decisions. 

Part  II.    Obligations  and  rights  of  carriers  upon  their  bills  of  lading. 

Sec.  11.  Obligation  of  carrier  to  deliver.  A  carrier,  in  the  absence  of  some  law- 
ful excuse,  is  bound  to  deUver  goods  upon  a  demand  made  either  by  the  consignee 
named  in  the  bill  for  the  goods,  or  if  the  biU  is  negotiable,  by  the  holder  thereof,  if 
such  demand  is  accompanied  by:  a)  An  offer  in  good  faith  to  satisfy  the  carrier's 
lawful  lien  upon  the  goods;  b)  An  offer  in  good  faith  to  surrender,  properly  indorsed, 
the  bill  which  was  issued  for  the  goods,  if  the  bill  is  negotiable,  and  c)  A  readiness 
and  wiUingness  to  sign,  when  the  goods  are  dehvered,  an  acknowledgment  that 
they  have  been  dehvered,  if  such  signature  is  requested  by  the  carrier.  In  case  the 
carrier  refuses  or  fails  to  deliver  the  goods  in  compUance  with  a  demand  by  the 
consignee  or  holder  so  accompanied,  the  burden  shall  be  upon  the  carrier  to  estab- 
lish the  existence  of  a  lawful  excuse  for  such  refusal  or  failure. 

See  the  definition  of  holder  in  sec.  ."iS.  The  requirement  of  signature  to  an  acknow  ledgment 
that  the  goods  have  been  delivered  is  perhajjs  not  the   law  aside  from   statute. 

Sec.  12.  Justification  of  carrier  in  delivering.  A  carrier  is  justified,  subject 
to  the  provisions  of  the  three  following  sections,  in  delivering  goods  to  one  who  is : 
a)  A  person  lawfully  entitled  to  the  possession  of  the  goods,  or  b)  The  consignee 
named  in  a  non-negotiable  bill  for  the  goods,  or  c)  A  person  in  possession  of  a  nego- 
tiable bill  for  the  goods  by  the  terms  of  which  the  goods  are  deUverable  to  his  order, 
or  which  has  been  indorsed  to  him  or  in  blank  by  the  consignee  or  by  the  mediate 
or  immediate  indorsee  of  the  consignee. 

This  section  gives  the  carrier  a  justification  in  some  cases  where  he  would  not,  under 
the  precedmg  section,  V)e  bound  to  deliver,  e.  g.,  if  a  thief  presented  a  negotiable  bill  pro- 
perly indorsed,  the  carrier  would  be  protected  if  he  delivered  the  goods  innocently. 

Sec.  13,  Carrier's  liability  for  misdelivery.  Where  a  carrier  deUvers  goods  to 
one  who  is  not  lawiull3'  entitled  to  the  possession  of  them,  the  canier  shall  be  liable 
to  any  one  having  a  right  of  property  or  possession  in  the  goods  if  he  dehvered  the 
goods  otherwise  than  as  authorized  by  subdivisions  b)  and  c)  of  the  preceding  section ; 
and,  though  he  dehvered  the  goods  as  authorized  by  either  of  said  subdivisions, 
he  shall  be  so  Uable  if  prior  to  such  dehvery  he:  a)  Had  been  requested,  by  or 
on  behalf  of  a  person  having  a  right  of  property  or  possession  in  the  goods, 
not  to  make  such  deUverj',  or  b)  Ha<l  information  at  the  time  of  the  dehvery  that 
it  was  to  a  person  not  lawfully  entitled  to  the  possession  of  the  goods.  A  request 
or  information  to  be  effective  within  the  meaning  of  this  section  must  be  given  to 
an  officer  or  agent  of  the  carrier,  the  actual  or  apparent  scope  of  whose  duties  in- 
cludes action  upon  such  a  request  or  information,  and  must  be  given  in  time  to  en- 
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able  the  officer  or  agent  to  whom  it  is  given,  acting  with  reasonable  diligence,  to  stop 
deliverj'  of  the  goods. 

This  enacts  the  well-recognized  law  in  regard  to  misdelivery  generally,  and  also  provides 
for  the  case  where,  owing  to  notice  of  the  rights  of  others  a  delivery  of  the  goods  to  the 
consignee  is  wrongful.    See  Southern  Express  Co.  v.  Dickson,  94  U.  S.,  .540;  0  Cyc.  468,  ot  seq. 

Sec.  14.  Negotiable  bills  must  be  cancelled  when  goods  delivered.  Except  as 
provided  iu  section  27,  and  except  when  compelled  by  legal  process,  if  a  carrier  de- 
livers goods  for  which  a  negotiable  bill  had  been  issued,  the  negotiation  of  which 
would  transfer  the  right  to  the  possession  of  the  goods,  and  fails  to  take  up  and 
cancel  the  bill,  such  carrier  shall  be  liable  for  failure  to  deliver  the  goods  to  any  one 
who  for  value  and  in  good  faith  purchases  such  bill,  whether  such  purchaser  acquired 
title  to  the  bill  before  or  after  the  deUvery  of  the  goods  bj'  the  carrier,  and  notwith- 
standing delivery  was  made  to  the  person  entitled  thereto. 

It  is  an  obvious  requirement  of  the  mercantile  use  of  negotiable  bills  of  lading  that 
the  goods  shall  remain  in  the  hands  of  the  carrier  as  long  as  the  bill  is  outstanding,  and 
statutes  similar  in  effect  to  this  section  are  in  force  in  some  states.  See  also,  as  to  ware- 
housemen, Mohun,  2,  24,  3,5.5,  382,  538,  593.  The  section  does  not  apply  to  non-negotiable 
bills,  because  usage  and  mercantile  necessity  frequently  require  delivery  in  such  cases  without 
surrender  of  the  receipt.  See  Forbes  v.  Boston  &  Lowell  R.  R.,  133  Mass.,  154;  Litchfield 
Bank  v.  Elliott,  83  Minn.,  409.  It  is  necessary  to  except  compulsion  by  legal  process,  not  only 
because  in  one  case  such  compulsion  is  contemplated  by  this  act,  (see  sec.  43)  b<it  also 
because  the  compulsion  may  occiu-  in  a  state  which  has  not  passed  the  Act. 

Sec.  15.  Negotiable  bills  must  be  cancelled  or  marked  when  parts  of  goods  delivered. 
Except  as  provided  in  section  27,  and  except  when  compelled  by  legal  process,  if 
a  carrier  dehvers  part  of  the  goods  for  which  a  negotiable  bOl  had  been  issued  and 
fails  either:  a)  To  take  up  and  cancel  the  bill,  or  b)  To  place  jilainly  upon  it  a  state- 
ment that  a  portion  of  the  goods  has  been  deUvered,  with  a  description,  which  may 
be  in  general  terms,  either  of  the  goods  or  packages  that  have  been  so  delivered 
or  of  tbe  goods  or  packages  which  still  remain  in  the  carrier's  possession,  he  shall  be 
liable  for  failure  to  deUver  all  the  goods  specified  in  the  bill,  to  any  one  who  for  value 
and  in  good  faith  purchases  it,  whether  such  purchaser  acquired  title  to  it  before  or 
after  the  deUvery  of  any  portion  of  the  goods  by  the  carrier,  and  notAvithstanding  such 
delivery  was  made  to  the  person  entitled  thereto. 

This  follows  in  regard   to  partial  deliveries  the  rule  of  sec.   14. 

Sec.  16.  Altered  bills.  Anj-  alteration,  addition  or  erasure  in  a  bill  after  its 
issue  without  authority  from  the  carrier  issuing  the  same  cither  in  writing  or  noted 
on  the  bill  shall  be  void,  whatever  be  the  nature  and  purpose  of  the  change,  and  the 
bUl  shall  be  enforceable  according  to  its  original  tenor. 

Alteration  of  a  document  transferring  title  to  property,  or  indicating  ownership,  cannot 
destroy  the  vested  title  to  the  property.  Wald's  Pollock  (3d  ed.),  p.  845,  and  cases  cited. 
Accordingly,  even  though  a  bill  is  altered,  the  goods  in  the  carrier's  possession  belong  to 
the  same  person  they  did  before  alteration,  and  though  it  would  be  possible  to  hold  that  the 
carrier's  only  relation  to  the  goods  became  that  of  a  baUee,  bound  only  to  turn  over  the 
goods  on  demand,  but  not  boiuid  to  fulfill  the  contract  of  carriage,  this  seems  an  inconvenient 
result.  No  hardship  is  imposed  upon  the  carrier  if  he  is  required  to  fulfill  his  obligation  to 
carry  the  goods  to  tlieir  destination  on  the  terms  originally  agreed  upon. 

Sec.  17.  Lost  or  destroyed  bills.  Where  a  negotiable  bill  has  been  lost  or  destroy- 
ed, a  court  of  competent  jurisdiction  may  order  the  delivery  of  the  goods  upon 
satisfactory  proof  of  such  loss  or  destruction  and  upon  the  giving  of  a  bond  >vith 
sufficient  suretj'  to  be  aj)proved  by  the  court  to  protect  the  carrier  or  any  person 
injured  by  such  delivery  from  any  liability  or  loss,  incurred  by  reason  of  the  original 
bill  remaining  outstanding.  The  court  may  also  ui  its  discretion  order  the  payment 
of  the  carrier's  reasonable  costs  and  coimsel  fees.  The  delivery  of  the  goods  under 
an  order  of  the  court  as  provided  in  this  section,  shall  not  relieve  the  carrier  from 
liability  to  a  person  to  whom  the  negotiable  bill  has  been  or  shall  be  negotiated  for 
value  without  notice  of  the  proceedings  or  of  the  deUvery  of  the  goods. 

As  in  the  case  of  all  lost  instruments  (whether  negotiable  bills  and  notes  or  not)  accidenljil 
destruction  should  not  relieve  the  maker  or  diminish  the  rights  of  the  holder.  Accordmgly 
the  holder  of  a  bill  should  be  allowed  to  compel  the  delivery  of  the  goods  without  surrender 
of  the  bill.  This  relief,  however,  can  be  given  only  under  equitable  conditions.  The  carrier 
cannot  be  required  to  increase  his  risk  because  of  the  holder's  carelessness  or  accident.  Ac- 
cordingly, a  sufficient  bond  is  required.  The  carrier  will  stiU  remain  liable  on  the  original  bill 
of  lading  if  it  should  turn  up  in  the  hands  of  a  bona  fide  purchaser,  under  section  14,  but  will 
be  able  to  recoup  his  liability  against  the  bondsmen.  As  this  act  imposes  no  penalty  upon 
the  carrier  for  failure  to  take  up  a  negotiable  bill  of  lading  on  delivery  of  the  goods,  other 
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than  making  tlie  carrier  liable  on  such  a  bill  wliicli  it  has  not  taken  up.  there  is  nothing  to 
prevent  the  carrier  from  making  such  arrangement  as  he  deems  satisfactory  with  the  holder 
of  a  lost  or  destroyed  bill,  without  rec|uiring  the  legal  proceeding  provided  for  in  this  section. 

Sec.  18,  Effect  of  duplicate  bills.  A  bill  upon  the  face  of  which  the  word  "duph- 
cate"  or  some  otlier  word  or  word.s  indicating  that  the  document  is  not  an  original 
bill  is  placed  plainlj-  shall  impose  upon  the  carrier  issuing  the  same  the  liabilit\' 
of  one  who  represents  and  warrants  that  such  bill  is  an  accurate  copy  of  an  original 
>)ill  properly  issued,  but  no  other  liabiUty. 

Duplicate  bills  of  lading  seem  to  ha\c  been  somewhat  confused  by  some  courts,  and 
perhaps  by  some  business  men,  with  bills  of  lading  issued  in  sets,  in  which  each  part  is 
an  original.  Banks  appear  .sometimes  to  lend  money  on  duplicate  bills,  and  in  First  Bank  of 
Hatavia  v.  Ege.  10!)  N.  Y.  !20,  at  least  the  coiut  seemed  to  treat  the  duplicate  as  if  it 
were  as  good  as  the  original.  In  Shaw  \-.  United  Staates,  101  V.  S.  557,  the  duplicate 
was  treated  as  of  no  more  value  than  a  copy.  See  also  Midland  Bank  v.  Mo.  Pac.  Ry.  Co., 
132  Mo.  492.  It  is  obvious  that  two  separate  bills  representing  the  goods  cannot  be  permitted. 
The  duplicate,  therefore,  must  not  represent  the  goods.  It  should,  however,  be  conchisive  upon 
tlip   carrier   that    there   is   an  original  of  the  same   tenor. 

Sec.  19.  Carrier  cannot  set  up  title  in  himself.  No  title  to  goods  or  right  to  their 
possession,  asserted  by  a  carrier  for  his  own  benefit,  shall  excuse  him  from  liability 
for  refusing  to  deliver  the  goods  according  to  the  terms  of  a  bill  issued  for  them, 
unless  such  title  or  right  is  derived  directly  or  indirectly'  from  a  transfer  made  by 
the  consignor  or  consignee  after  the  shipment,  or  from  the  carrier's  lien. 

This  state.s  the   common   law  as   to  bailees  generally.     3  Am.   &  Eng.  Encyc.  of  Law.  75i>. 

Sec.  20.  Interpleader  of  adverse  claimants.  If  more  than  one  person  claims 
the  title  or  possession  of  goods,  the  carrier  may  require  all  known  claimants  to 
interplead,  either  as  a  defence  to  an  action  brought  against  him  for  non-delivery 
of  the  goods,  or  as  an  original  suit,  whichever  is  appropriate. 

The  case  of  Crawshay  v.  Thornton,  2  Myl.  &  C.  1,  unfortunately  held  that  interpleader 
was  not  a  proper  remedy  in  such  a  case.  It  is,  however,  the  only  adecjuate  remedy,  and  is 
probably  generally   allowed   in   this  country.     3   Am.    &   Eng.   Encyc.   of  Law.   7f>2. 

Sec.  21.  Carrier  has  reasonable  time  to  determine  validity  of  claims.  If  some 
one  other  than  the  consignee  or  person  in  jjossession  of  the  bill,  has  a  claim  to  the 
title  or  possession  of  the  goods,  and  the  carrier  has  information  of  such  claim,  the 
carrier  shall  be  excused  from  liability'  for  refusing  to  deliver  the  goods  either  to  the 
consignee  or  person  in  j)ossession  of  the  bill,  or  to  the  adverse  claimant,  until  the 
caiTier  has  had  a  reasonable  time  to  ascertain  the  validity  of  the  adverse  claim  or 
to  brmg  legal  proceedings  to  compel  all  claimants  to  interplead. 

It  seems  obviously  proper  that  the  carrier  should  be  protected  for  such  brief  period 
as  inay  be  necessary  to  enaljle  him  to  determine  the  rights  of  the  claimants. 

Sec.  22.  Adverse  title  is  no  defence,  except  as  above  provided.  Except  as  provi- 
ded in  the  two  preceding  sections  and  in  section  12,  no  right  or  title  of  a  third  person 
unless  enforced  by  legal  process  shall  be  a  defence  to  an  action  brought  by  the 
consignee  of  a  non-negotiable  bill  or  by  the  holder  of  a  negotiable  bill  against  the 
carrier  for  failure  to  deliver  the  goods  on  demand. 

Except  as  q\ialifiecl  by  the  preceding  sections,  the  common  law  doctrine  is  here  stated 
that  a  bailee  cannot  set  up  the  title  of  a  third  person  as  an  excuse  for  failure  to  deliver 
goods.    See   3  .^m.  &  Eng.  Encyc.  of  Law,  758. 

Sec.  23.  Liability  for  non-receipt  or  misdescription  of  goods.  If  a  bill  of  lading 
has  been  issued  by  a  carrier  or  on  his  behalf  by  an  agent  or  employee  the  scope  of 
%\hose  actual  or  apparent  authority  includes  the  issuing  of  bills  of  lading,  the  carrier 
shall  be  Uable  to:  a)  The  consignee  named  in  a  non-negotiable  biU,  or  b)  The  holder 
of  a  negotiable  bill,  who  has  given  value  in  good  faith  relying  upon  the  description 
therein  of  the  goods,  for  damages  caused  by  the  non-receipt  by  the  carrier  or  a  con- 
necting carrier  of  all  or  jDart  of  the  goods  or  their  failure  to  correspond  with  the 
tlescription  thereof  in  the  bill  at  the  time  of  its  issue.  If,  however,  the  goods  are 
described  in  a  bill  merely  by  a  statement  of  marks  or  labels  upon  them  or  upon 
packages  containing  them,  or  by  a  statement  that  the  goods  are  said  to  be  goods 
of  a  certain  kind  or  quantity,  or  in  a  certain  condition,  or  it  is  stated  in  the  bill 
that  packages  are  said  to  contain  goods  of  a  certain  kind  or  quantity  or  in  a  certain 
condition,  or  that  the  contents  or  condition  of  the  contents  of  packages  are  un- 
knowii,  or  words  of  hke  purport  are  contained  in  the  bill,  such  statements,  if  true, 
shall  not  make  liable  the  carrier  issuing  the  bill,  although  the  goods  are  not  of  the 
kind  or  quantity  or  in  the  condition  which  the  marks  or  labels  upon  them  indicate, 
or  of  the  kind  or  quantity  or  in  the  condition  they  were  said  to  be  by  the  consignor. 
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The  carrier  maj%  also,  by  inserting  in  the  bill  the  words  "shipper's  load  and  count'" 
or  other  words  of  like  purjjort  indicate  that  the  goods  were  loaded  by  the  shipper 
and  the  description  of  them  made  by  him;  and  if  such  statement  be  true,  the  carrier 
shall  not  be  liable  for  damages  caused  by  the  improper  loading  or  by  the  non-receipt 
or  by  the  misdescription  of  the  goods  described  in  the  bill. 

This  section,  perhaps  imposes  on  the  carrier  a  stricter  rule  than  that  generally  in  force 
in  this  country  in  that  it  makes  a  carrier  hable  for  an  innocent  misdescription  of  the  good=. 
See  Hale  v.  Jlilwaukee  Dock  Co..  23  Wis.  27f).  But  as  the  carrier  can  readily  protect  himself 
by  inserting  in  the  hill  only  what  he  knows,  namely,  the  marks  on  the  packages  or  the 
statements  of  the  shipper  regarding  them,  it  seems  best  to  make  the  carrier  responsible  for 
what  he  asserts.  The  section  also  charges  the  carrier  for  the  improper  conduct  of  an  em- 
ployee in  issuing  a  bill  when  goods  have  not  been  received.  The  weight  of  iuithoritj-,  apart 
from  statute,  has  freed  the  carrier  from  liability  on  the  gi-ound  that  tlie  employee  had 
no  authority  to  issue  a  bill  under  these  circumstances.  But  much  fault  has  justly  teen 
found  with  this  rule  and  in  some  states   it   has  lieen   changed  by  statute. 

Sec.  24.    Attachment  or  levy  upon  goods  for  which  a  negotiable  bill  has  been 

issued.  If  goods  are  delivered  to  a  carrier  by  the  o\Mier  or  by  a  person  whose  act 
in  convej^ng  the  title  to  them  to  a  purchaser  for  value  in  good  faith  would  bind  the 
owner  and  a  negotiable  bill  is  issued  for  them,  they  cannot  thereafter,  while  in  the 
possession  of  the  caiTier,  be  attached  by  garnishment  or  otherwise,  or  be  levied 
upon  under  an  execution,  unless  the  bill  be  first  surrendered  to  the  carrier  or  its  nego- 
tiation enjoined.  The  carrier  shall  in  no  such  case  be  compelled  to  deLi%'er  the  actual 
possession  of  the  goods  until  the  bill  is  surrendered  to  him  or  impounded  by  the  court. 

If  the  mercantile  theory  of  documents  of  title,  such  as  bills  of  lading  and  warehouse 
receipts,  were  carried  to  its  logical  extent,  no  attachment  of  the  goods  represented  by  the 
document  or  levy  upon  them  could  be  permitted  while  the  negotiable  document  was  out- 
standing. For  the  mercantile  theory  proceeds  upon  the  assumption  that  a  negotiable  docu- 
inent  of  title  represents  the  goods  and  may  be  safely  dealt  with  on  that  assumption.  For 
one  and  the  same  reason  the  law  cannot  permit  the  bailee  to  deliver  the  goods  without 
taking  up  an  outstanding  negotiable  receipt  for  them,  or  allow  attachment  or  levy  upon 
the  goods,  when  they  are  represented  by  outstanding  negotiable  documents.  For  a  similar 
reason  the  maker  of  negotiable  notes  is  protected  from  garnishment:  in  most  states  by 
absolutely  disallowing  such  garnishment  and  in  other  states  by  making  any  garnishment 
subject  to  the  rights  of  even  a  subsequent  piu'chaser  for  \-alue  before  maturity  of  the  paper. 
Likewise  by  statute  in  some  states  an  attachment  of  stock  is  postponed  to  a  subsequent 
purchaser  of  the  stock  certificate.  Clews  v.  Friedman,  180  Mass.  556.  So  in  the  case  of  carriers, 
some  protection  against  garnishment  has  been  given.  In  most  states,  if  the  goods  are  actually 
in  transit  the  carrier  cannot  be  garnished.  14  Am.  &  Eng.  Encyc.  of  Law,  810.  A  transfer 
of  the  bill  of  lading  prevails  o\er  a  subsequent  attachment.  Mather  v.  Gordon,  o9  Atl.  Rep. 
424  (Conn.);  Robert  C.  White  Co.  v.  Chicago  &  C.  R.  Co.,  87  Mo.  App.  330;  LT„ion  Bank 
V.  Rowan,  23  S.  C.  339;  and  in  Peters  v.  Elliott,  78  111.  321,  it  was  held,  that  an  attach- 
ing creditor  of  a  consignor  was  postponed  to  one  who  bought  the  bill  of  lading  sub- 
sequently. It  was  thought  best  in  this  act  not  to  take  the  extreme  position  that  no  attach- 
ment, garnishment  or  levy  could  be  made  on  property  for  which  a  negotiable  bill  was  out- 
standing, but  to  cover  the  essential  practical  point  by  makmg  it  a  condition  of  the  validitj- 
of  such  seizure  that  the  negotiation  of  the  bill  be  enjoined  or  the  document  impov\nded.  The 
following  section  expressly  gives  the  court  full  power  to  aid,  by  injunction  and  otherwise, 
a   creditor  seeking  to  get  at   a  negotiable  bill  and  the  property  covered  thereby. 

Sec.  25.  Creditor's  remedies  to  reach  negotiable  bills.  A  creditor  whose  debtor 
is  the  owiier  of  a  negotiable  bill  shall  be  entitled  to  such  aid  from  courts  of  appro- 
priate jurisdiction  by  injiuiction  and  otherwise  in  attaching  such  bUl,  or  in  satis- 
fying the  claim  by  means  thereof  as  is  allowed  at  law  or  in  equity  in  regard  to  projo- 
erty  which  camiot  readily  be  attached  or  levied  upon  by  ordinary  legal  process. 

As  the  right  of  legal  garnishment  of  bailed  property  is  limited  by  sec.  24,  the  creditor 
is  given  by  this  section  sucli  rights  as  are  included  under  the  head  of  bills  of  equitable 
attachment  or  in  aid  of  execution. 

Sec.  26.  Negotiable  bill  must  state  charges  for  which  lien  is  claimed.  If  a  ne- 
gotiable bill  is  issued  the  carrier  shall  have  no  lien  on  the  goods  tliercin  mentioned, 
except  for  charges  on  those  goods  for  freight,  storage,  demurrage,  and  terminal 
charges,  and  expenses  necessarj'  for  the  preservation  of  the  goods  or  incident  to 
their  transportation  subsequent  to  the  date  of  the  bill,  unless  the  bill  expressly 
enumerates  other  charges  for  which  a  lien  is  claimed.  In  such  case  there  shall  also 
be  a  hen  for  the  charges  enumerated  so  far  as  they  are  allowed  by  law  and  the  con- 
tract between  the  consignor  and  the  carrier. 

This  section  is  obviously  requisite  for  the  credit  of  negotiable  bills,  and  is  part  of  the 
general  plan  to  make  such  bills  indicate  as  clearly  as  possible  on  their  face  for  what  they  stand. 
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Sec.  27.  Effect  of  sale.  Alter  goods  have  beeu  lawfully  sold  to  satisfy  a  carrier's 
lien,  or  because  they  have  not  been  claimed,  or  because  they  are  perishable  or 
hazardous,  the  carrier  shall  not  thereafter  be  liable  for  failure  to  deUver  the  goods 
to  the  consignee  or  owiier  of  the  goods,  or  to  a  holder  of  the  bill  given  for  the  goods 
when  they  were  shipped,  even  if  such  bill  be  negotiable. 

This  section  necessarily  qualifies  the  right  of  a  purchaser  to  a  negotiable  bill;  such  a 
purchaser  may  ordinarily  assume  that  if  the  document  was  issued  to  the  owner  of  goods  and 
has  been  legally  transferred  to  the  purchaser,  the  latter  will  get  a  good  title,  but  thL« 
assumption  must  be  qualified  by  the  chance  referred  to  in  this  section.  The  age  of  the 
bill  will,  however,  ordinarily  give  warning. 

Part  III.    Negotiation  and  transfer  of  bills. 

Sec.  28.  Negotiation  of  negotiable  bills  by  delivery.  A  negotiable  bill  may  be 
negotiated  by  delivery  where,  by  the  terms  of  the  bill,  the  carrier  midertakes  to 
deliver  the  goods  to  the  order  of  a  specified  person,  and  such  person  or  a  subsequent 
indorsee  of  the  bill  has  indorsed  it  in  blank. 

This  section  should  be  read  in  connection  with  the  following  four  sections.  Thus,  see,  20, 
provides  as  to  the  method  of  negotiating  order  bills.  Sec.  31  provides  as  to  what  persons 
may  mako  effective  negotiation,  and  sec.  32  provides  what  rights  are  acquired  by  a  purchaser 
if  such  a  person,  as  is  described  in  sec.  31,  negotiates  the  bill  in  the  manner  permitted  bj' 
sees.  28  and  29.  In  allowing  negotiation  by  delivery  of  a  bill  indorsed  in  blank,  the  act 
follows  the  rule  in  regard  to  bills  and  notes,  which  is  that  also  applied  by  mercantile  usage 
to  bills  of  lading. 

Sec.  29.  Negotiation  of  negotiable  bills  by  indorsement.  A  negotiable  bill  may 
be  negotiated  by  the  indorsement  of  the  person  to  whose  order  the  goods  are  deli- 
verable by  the  tenor  of  the  bill.  Such  indorsement  may  be  in  blank  or  to  a  specified 
person.  If  indorsed  to  a  specified  person,  it  may  be  negotiated  again  by  the  in- 
dorsement of  such  person  in  blank  or  to  another  specified  person.  Subsequent 
negotiation  may  be  made  in  hke  manner. 

As  the  preceding  section  adopted  the  rule  of  bills  and  notes  as  to  negotiation  by  delivery, 
so   this  section  siinilarly  adopts  a  rule   in  regard  to  negotiation  by  indorsement. 

Sec,  30.  Transfer  of  bills.  A  bill  may  be  transferred  by  the  holder  by  delivery, 
accompanied  with  an  agreement,  express  or  implied,  to  transfer  the  title  to  the  bill 
or  to  the  goods  represented  thereby, 

A  non-negotiable  bill  cannot  be  negotiated,  and  the  indorsement  of  such  a 
bill  gives  the  transferee  no  additional  right. 

As  provision  is  made  in  several  sections  for  the  negotiation  of  bills,  so  it  is  also  provided 
what  the  effect  is  of  the  transfer  of  bills,  including  the  transfer  of  non-negotiable  bills  and 
of  negotiable  bills  without  complying  with  such  formalities  as  are  necessary  to  make  an 
effective  negotiation  of  them.  There  is  no  section  providing  ns  to  who  may  transfer  a  bill, 
corresponding  to  sec.  31  as  to  who  may  negotiate  a  bill,  since  under  sec.  33,  wliere  a  bill  is 
transferred,  but  not  negotiated,  the  transferee  can  in  no  case  acquire  a  greater  right  than 
the  transferor  had.    Whoever,   therefore,   transfers  a  bill,  can  give  such  a  right  and  no  more. 

Sec,  31.  Who  may  negotiate  a  bill.  A  negotiable  bill  may  be  negotiated  b> 
any  person  in  possession  of  the  same,  however  such  possession  may  have  been 
acquired  if,  by  the  terms  of  the  bUl,  the  carrier  undertakes  to  deliver  the  good.s 
to  the  order  of  such  person,  or  if  at  the  time  of  negotation  the  bill  is  in  such  form  that 
it  may  be  negotiated  by  deUvery. 

This  section  and  the  following  are  of  fundamental  importance  to  the  mercantile  community. 
They  state  familiar  law  in  regard  to  bills  and  notes,  and  there  is  authority  for  applying  the 
same  rules  to  bills  of  lading,  both  in  the  statutes  making  bills  of  lading  negotiable  and  in 
decisions  of  coiu'ts  recognizing  mercantile  custom.  Commercial  Bank  v.  Armsby  Co.,  120  Ga. 
74;  Pollard  v.  Reardon.  Go  Fed.  848  (C.  C.  A.);  Munroe  v.  Philadelphia  Warehouse  Co.,  75 
Ked,  545;  Tiedeman  v,  Knox  53  Md.  G12;  Hardie  v.  R.  R.  Co.  118  La.  254:  Scheuerman 
v.  Monarch  Fruit  Co,  48  So,  Rep.  047.  This  section  is  also  in  harmony  with  the  views  expressed 
liy  the  American  Bar  A.ssociation.  See  V'ol.  33,  Reports  Am.  Bar  Association  pp.  24,  25, 
and  506,  507. 

Sec.  32.  Rights  of  person  to  whom  a  bill  has  been  negotiated.  A  person  to 
whom  a  negotiable  biU  has  been  duly  negotiated  acquires  thereby:  a)  Such  title 
to  the  goods  as  the  person  negotiating  the  bill  to  him  had  or  had  ability  to  convey 
to  a  purchaser  La  good  faith  for  value,  and  also  such  title  to  the  goods  as  the  con- 
signee and  consignor  had  or  had  power  to  convey  to  a  purchaser  in  good  faith  for 
value,  and  b)  The  direct  obUgation  of  the  carrier  to  hold  possession  of  the  goods 
for  him  according  to  the  terms  of  the  bill  as  fully  as  if  the  carrier  had  contracted 
directly  with  him. 
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Even  more  than  the  preceding  section,  this  section  raises  sharply  the  issue  between  what 
iiiay  be  called  the  mercantile  theory  of  bills  of  lading  and  the  common  law  theory.  The 
common  law  theory  may  be  stated  in  these  words:  The  bill  of  lading  is  a  symbol  of  the 
property.  Delivery  of  the  biU  of  lading  has  the  same  effect  as  delivery  of  the  property,  but 
as  property  may  be  delivered  without  transferring  title  and  without  estopping  the  owner 
from  asserting  his  title  against  one  who  has  bought  in  good  faith  from  tlie  possessor,  so  in 
ease  of  a  bill  of  lading  the  original  owner  of  the  goods  may  always  show  what  the  real  nature 
of  the  transaction  was,  even  against  a  bona  fide  pmchaser.  Merchants  and  bankers,  on  the 
other  hand,  regard  the  bill  of  lading  as  a  representation  of  title  as  well  as  a  symbol  of 
possession.  See  the  decisions  cited  in  the  note  to  the  preceding  section  as  to  the  mercantile 
theory,  and  compare  recent  expressions  in  The  Carlos  F.  Roses,  177  V.  S.  655,  665;  Washburn- 
Crosby  Co.  V.  Boston  &  Albany  R.  R.  Co.,  180  Mass.  252,  257.  This  act  adopts  the  mer- 
cantile theory  in  providing  that  the  person  to  whom  the  bill  has  been  duly  negotiated, 
acquires  not  only  the  title  of  the  person  who  negotiated  the  bill,  but  also  such  title  as  the 
consignor  and  consignee  had.  That  is,  the  purchaser  may  regard  the  form  of  the  bill  as  a 
representation  on  the  part  of  the  consignor  that  the  consignee  was  the  owner  of  the  goods. 
Subsection  (b)  provides  that  the  person  to  whom  the  bill  is  negotiated  shall  succeed  to  the 
contract  rights  under  the  bill  of  lading  as  well  as  the  property  rights. 

Sec.  33.  Rights  of  person  to  whom  a  bill  has  been  transferred.  A  person  to  whom 
a  bill  has  been  tran.sferred  but  not  negotiated  acquires  thereby  as  against  the  trans- 
feror, the  title  to  the  goods,  subject  to  the  terms  of  any  agreement  with  the  transferor. 
If  the  bill  is  non-negotiable,  such  person  also  acquires  the  right  to  notify  the  carrier 
of  the  transfer  to  him  of  such  bUI,  and  thereby  to  become  the  direct  obligee  of  what- 
ever obligations  the  carrier  owed  to  the  transferor  of  the  bill  immediately  before 
the  notification.  Prior  to  the  notification  of  the  carrier  by  the  transferor  or  trans- 
feree of  a  non-negotiable  bill,  the  title  of  the  transferee  to  the  goods  and  the  right 
to  acquire  the  obhgation  of  the  earner  maj-  be  defeated  by  garnishment  or  by  attach- 
ment or  execution  upon  the  goods  by  a  creditor  of  the  transferor,  or  by  a  notifi- 
cation to  the  carrier  by  the  transferor,  or  a  subsequent  purchaser  from  the  trans- 
feror of  a  subsequent  sale  of  the  goods  by  the  transferor.  A  carrier  has  not  received 
notification  within  the  meaning  of  this  section  imless  an  officer  or  agent  of  the 
carrier,  the  actual  or  apparent  scope  of  whose  duties  includes  action  upon  such  a 
notification,  has  been  notified;  and  no  notification  sliall  be  effective  until  the 
officer  or  agent  to  whom  it  is  given  has  had  time  with  the  exercise  of  reasonable 
diligence  to  communicate  ^\ith  the  agent  or  agents  having  actual  possession  or 
control  of  the  goods. 

So  far  as  the  non-negotiable  bill  is  concerned,  this  section  states  the  rights  at  common 
law  of  a  piurchaser  of  bailed  goods.  Tlie  purchaser,  therefore,  acquires  nothing  by  the  bill  of 
lading  except  e\'idenoe.  In  case  of  a  negotiable  bill,  the  purchaser  has  the  further  right  given 
liy   the   next  section. 

Sec.  34.  Transfer  of  negotiable  bill  without  indorsement.  Wliere  a  negotiable 
bill  is  transferred  for  value  by  delivery,  and  the  indorsement  of  the  transferor  is 
essential  for  negotiation,  the  tranferee  acquires  a  right  against  the  transferor  to 
compel  him  to  indorse  the  bill,  unless  a  contrary  intention  appears.  The  negotia- 
tion shall  take  effect  as  of  the  time  when  the  indorsement  is  actually  made.  This 
obligation  may  be  specifically  enforced. 

This  follows  the  analogy  of  bills  and  notes.   Crawford's  Negotiable  Instrument  Law.  sec.  Tst. 

Sec.  35.  Warranties  on  sale  of  bill.  A  person  who  negotiates  or  transfers  for 
value  a  bill  by  indorsement  or  deUvery,  including  one  who  assigns  for  value  a  claim 
secured  by  a  bill,  imless  a  contrary  intention  appears,  warrants:  a)  That  the  bill 
is  genuine;  b)  That  he  has  a  legal  right  to  transfer  it;  c)  That  he  has  imowledge  of 
ao  fact  which  woidd  impair  the  vaUdity  or  worth  of  the  bill,  and  d)  That  he  has 
a  right  to  transfer  the  title  to  the  goods,  and  that  the  goods  are  merchantable  or  fit 
for  a  particular  purpose  whenever  such  warranties  would  have  been  imphed,  if  the 
contract  of  the  parties  had  been  to  transfer  \rithout  a  bUI  the  goods  represented 
thereby.  In  the  case  of  an  assignment  of  a  claim  secured  by  a  bUl,  the  habUity  of 
the  assignor  shall  not  exceed  the  amount  of  the  claim. 

The  clause  in  the  first  paragraph  beginning  "including"  was  inserted  to  avoid  any  possible 
misapprehension  as  to  the  scope  of  sec.  37.  This  section  except  (d)  follows  the  Negotiable 
Instrument   Law.     Crawford,  sec.   11.5.     (d)  it   is  believed  states  the  existing  law. 

Sec.  36.  Indorser  not  a  guarantor.  The  indorsement  of  a  bill  shall  not  maice 
the  indorser  Uable  for  any  failure  on  the  part  of  the  carrier  or  pre%aous  indorsers 
of  the  bill  to  fulfill  their  respective  obhgations. 

Mercantile  usage  in  regard  to  warehouse  receipts  and  bills  of  lading  differs  from  that  in 
regard  to   bills  and  notes   m   the  matter  to  which  tliis  section  relates.      It  states  the  existing 
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law  even   where  stfltutes  have  made   warehouse  receipts  ami   liills  of  lacliii;;  negotiable.    Shaw 
V.  Railroad  Co..  101  U.  S.  .)57;   Mida  v.  Cei.ssniann.   17  111.  .\pp.   207. 

Sec.  37.  No  warranty  implied  from  accepting  payment  of  a  debt.  A  mortgagee 
or  pledgee,  or  other  liolder  of  a  bill  for  security  ^^■ho  in  good  faith  demands  or  re- 
ceives payment  of  the  debt  for  which  such  bill  is  security,  whether  from  a  party 
to  a  draft  drawn  for  such  debt  or  from  any  other  person,  shall  not  be  deemed  by  so 
doing  to  represent  or  to  warrant  the  genuineness  of  such  liill  or  the  quantity  or  qua- 
lity of  the  goods  thereui  described. 

There  are  several  English  decisions  to  the  effect  that  the  holder  of  a  bill  of  exchange  having 
a  forged  bill  of  lading  as  security  is  not  liable  to  refund  payment  of  the  draft  if  he  receives  pay- 
ment from  the  drawee.  To  the  same  effect  are  Hoffmann  v.  Bank,  12  Wall.  181;  Goetz  v.  Bank, 
119  IT.  S.  551;  and  see  Daniel  on  Neg.  Inst.  sees.  174,  175.  In  Landa  v.  Lattin,  19  Tex.  Civ. 
App.  246,  however,  without  referring  to  these  authorities,  the  court  went  to  the  extreirie  length 
of  holding  that  the  holder  of  a  bill  of  lading  taken  for  security  on  the  discount  of  a  draft  succeeded 
to  all  the  liabilities  of  his  transferor,  the  seller  of  the  goods,  and  was  to  be  regarded  as  warranting 
the  quality  of  the  goods  to  the  same  extent  as  the  seller.  This  decision,  though  opposed  to  both 
authority  and  reason,  was  soon  followed  in  Finch  v.  Gregg.  126  N.  C.  176,  and  Searles  v.  Smith 
Co.  80  Miss.  688.  Contrary  decisions,  however,  have  been  rendered  in  Tolerton-Stetson  Co.  v. 
Anglo-California  Bank,  112  la.  706,  Hall  v.  Keller,  64  Kas.  211;  German-American  Bank  v. 
Craig,  70  Neb.  41;  Leonliardt  v.  Small,  117  Tenn.  153,  and  more  recetitly  Landa  v.  Lattin  ha«< 
been  overruled  in  its  own  State.  Blaidsell  Co.  v.  Citizens  Nat.  Bank,  06  Tex.  626;  and  Finch 
V.  Gregg,  supra,  has  also  been  overruled.  Mason  v.  Xelson  Cotton  Co.,  148  X.  C.  492.  Nevertheless 
the  earlier  Texa,s  doctrine  has  been  followed  subsequent Iv  in  .\lal)ama.  Haas  v.  Citizens'  Nat. 
Hank,    144   Ala,   r,f<2. 

Sec.  38.  When  negotiation  not  impaired  by  fraud,  accident,  mistake,  duress  or 
conversion.  The  validity  of  the  negotiation  of  a  bill  is  not  impaired  by  the  fact  that 
such  negotiation  was  a  breach  of  duty  on  the  part  of  the  person  making  the  nego- 
tiation, or  by  the  fact  that  the  owTier  of  the  bill  was  deprived  of  the  possession  of 
the  same  by  fraud,  accident,  mistake,  duress,  or  conversion,  if  the  person  to  \^-hoia 
the  bill  was  negotiated,  or  a  person  to  whom  the  bill  was  subsequently  negotiated, 
gave  value  therefor,  in  good  faith,  without  notice  of  the  breach  of  duty,  or  fraud, 
accident,  mistake,  duress,  or  conversion. 

This  .section  merely  elaborates  for  the  sake  of  clearness  certain  cases  within  the  terms 
of  sec.  31. 

Sec.  39.  Subsequent  negotiation.  Where  a  per.son  having  sold,  mortgaged, 
or  pledged  goods  whicli  are  in  a  carrier's  possession  and  for  which  a  negotiable  bill 
has  been  issued,  or  having  sokl,  mortgaged,  or  pledged  the  negotiable  bill  represent- 
ing such  goods,  continues  in  possession  of  the  negotial)le  bill,  the  subsequent  nego- 
tiation thereof  by  that  person  under  any  sale,  pledge,  or  other  disposition  thereof 
to  any  person  recei^-ing  the  same  in  good  faith,  for  value  and  without  notice  of  the 
previous  sale,  shall  have  the  same  effect  as  if  the  first  purcha.ser  of  the  goods  or  bill 
had  expressly  authorized  the  subsequent  negotiation. 

This  is  copied  from  sec.  25  ( 1 )  of  the  English  Sale  of  Goods  Act,  where  it  applies  to  all  sales 
of  goods.    It  is  of  special  importance  in  the  ca,se  of  negotiable  documents  of  title. 

Sec.  40.  Form  of  the  bill  as  indicating  rights  of  buyer  and  seller.  Where  goods 
are  shipped  by  the  consignor  in  accordance  with  a  contract  or  order  for  their  pur- 
chase, the  form  in  which  the  bill  is  taken  by  the  consignor  shall  indicate  the  transfer 
or  retention  of  the  property  or  right  to  the  possession  of  the  goods  as  follows :  a)  Where 
by  the  bill  the  goods  are  deliverable  to  the  buyer  or  to  liis  agent,  or  to  the  order  of 
the  buyer  or  of  his  agent,  the  consignor  thereby  transfers  the  property  in  the  goods 
to  the  buyer;  b)  \\Tiere  by  the  bill  the  goods  are  deli\'erable  to  the  seller  or  to  his 
agent,  or  to  the  order  of  the  seller  or  of  his  agent,  the  seller  thereby  reserves  the 
propertj-  in  the  goods.  But  if.  except  for  the  form  of  the  bill,  the  property  would 
have  passed  to  the  buyer  on  shipment  of  the  goods,  the  seller's  property  in  the 
goods  shall  be  deemed  to  be  only  for  the  purpose  of  securing  performance  by  the 
buyer  of  his  obligations  under  the  contract;  c)  \Miere  by  the  bill  the  goods  are 
deliverable  to  the  order  of  the  buyer  or  of  his  agent,  but  possession  of  the  bill  is 
retained  by  the  seller  or  his  agent,  the  seller  thereby  reserves  a  right  to  the 
possession  of  the  goods,  as  against  the  buyer:  d)  Where  the  seller  ch-aws  on  the 
buyer  for  the  price  and  transmits  the  draft  and  bill  together  to  the  buyer  to  secure 
acceptance  or  payment  of  the  draft,  the  buyer  is  bound  to  return  the  bill  if  he  does 
not  honor  the  draft,  and  if  he  wTongfully  retains  the  bill  he  acquires  no  added 
right  thereby.  If,  however,  the  bill  provides  that  the  goods  are  deliverable  to  the 
buyer,  or  to  the  order  of  the  buj-er,  or  is  endorsed  in  blank  or  to  the  buyer  by  the 
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consignee  named  therein,  one  who  purchases  in  good  faith,  for  value,  the  bill  or 
goods  from  the  buyer,  shall  obtain  the  title  to  the  goods,  although  the  draft  has  not 
been  honored,  if  such  purchaser  has  received  delivery  of  the  bill  indorsed  by  the 
consignee  named  therein,  or  of  the  goods,  without  notice  of  the  facts  making  the 
transfer  wTongful. 

It  has  for  centuries  been  recognized  that  the  form  of  the  bill  of  lading  was  e\'idence  of 
intent  on  the  part  of  the  seller  to  transfer  or  retain  title.  If  the  seller  names  himself  not  only 
as  consignor,  but  also  as  consignee  of  the  goods,  the  carrier  is  bailee  for  him  and  is  his  agent, 
in  holding  possession.  It  is  also  a  fair  presumption  that  title  remains  in  the  seller,  as  he  is  entitled 
to  possession.  On  the  other  hand,  if  the  seller  names  the  buyer  as  consignee,  the  contract  of 
the  carrier  is  to  deliver  to  the  buj-er;  the  carrier's  possession  is,  therefore,  for  the  buyer  and  with 
the  right  to  possession  presumably  title  also  goes.  The  rules  stated  in  this  section  are  believed 
to  be  in  accordance  with  at  least  the  presumptions  recognized  by  existing  law.  The  difficulty 
with  the  law  as  it  now  exists  is,  many  courts  seem  disposed  to  say  that  an  intention  contrary 
to  that  which  the  form  of  the  bill  indicates,  may  be  shown  even  as  against  tliird  persons.  Sp<> 
I'niform   Sales  Act,  sec.  20. 

Sec.  41,  Demand,  presentation  or  sight  draft  must  be  paid,  but  draft  on  more 
than  three  days  time  merely  accepted  before  buyer  is  entitled  to  the  accompanying 
bill.  Wliere  the  seUer  of  goods  draws  on  the  buyer  for  the  price  of  the  goods  and 
transmits  the  draft  and  a  bill  of  lading  for  the  goods  either  directlj'  to  the  buyer 
or  through  a  bank  or  other  agency,  unless  a  different  intention  on  the  part  of  the 
seller  appears,  the  buyer  and  all  other  parties  interested  shall  be  justified  in  assuming : 
a)  If  the  draft  is  by  its  terms  or  legal  effect  payable  on  demand  or  presentation  or 
at  sight,  or  not  more  than  three  days  thereafter  (whether  such  three  days  be  termed 
days  of  grace  or  not),  that  the  seller  intended  to  require  payment  of  the  draft  before 
the  buyer  should  be  entitled  to  receive  or  retain  the  bUl;  b)  If  the  draft  is  by  its 
terms  payable  on  time,  extending  beyond  three  days  after  demand,  presentation 
or  sight  (whether  such  three  days  be  termed  days  of  grace  or  not),  that  the  seller 
intended  to  require  acceptance,  but  not  payment  of  the  draft  before  the  buyer 
should  be  entitled  to  receive  or  retain  the  bill.  The  provisions  of  this  section  are 
appUcable  whether  by  the  terms  of  the  bill  the  goods  are  consigned  to  the  seller, 
or  to  his  order,  or  to  the  buyer,  or  to  his  order,  or  to  a  third  person,  or  to  his  order. 

This  section  covers  a  question  that  has  caused  some  litigation.  See  Williston  on  Sales, 
sec.  290.  Drafts  on  demand,  presentation  or  sight,  are  assimilated  by  sec.  7  of  the  Uniform 
Negotiable  InstrLuiients  Act.    See  Brannan,  Negotiable  Instruments,    1908.  pp.  4  and  43. 

Sec.  42.  Negotiation  defeats  vendor's  lien.  \Miere  a  negotiable  bill  has  been 
issued  for  goods,  no  seller's  lien  or  right  of  stoppage  in  transitu  shall  defeat  the  rights 
of  anj'  purchaser  for  value  in  good  faith  to  whom  such  bill  has  been  negotiated, 
whether  such  negotiation  be  prior  or  subsequent  to  the  notification  to  the  carrier 
who  issued  such  bill  of  the  seller's  claim  to  a  lien  or  right  of  stoppage  in  transitu. 
Xor  shall  the  earner  be  obUged  to  deUver  or  justified  in  dehvering  the  goods  to  an 
mipaid  seller  unless  such  bill  is  first  surrendered  for  cancellation. 

This  section  is  covered  by  the  Uniform  Sales  Act,  .sec.  59  (2)  and  62.  It  was  decided  in  New  - 
liall  V.  Central  Pacific  R.  R..  51  Cal.  345,  that  a  railroatl  re-delivering  goods  to  the  seller  on 
receiving  notice  of  stoppage  in  transitu  was  liable  to  a  purchaser  of  a  bill  of  lading  issued  for 
the  goods,  though  the  purchase  was  subsequent  to  the  notice  to  stop.  The  case  has  been  some- 
what criticised  by  text-writers,  but  there  are  no  decisions  against  it,  and  it  seems  clearly  better 
to  protect  the  innocent  purchaser  of  the  bill  than  the  seller  who  has  voluntarily  taken  part  in 
the  issue  of  the  bill.  If  the  purchaser  of  the  bill  is  to  be  protected,  the  carrier  must  necessarily 
be  allowed  to  protect  himself  by  refusing  to  deliver  the  goods  until  the  bill  of  lading  is  surrendered. 

Sec.  43.  When  rights  and  remedies  under  mortgages  and  liens  are  not  limited. 
Except  as  provided  in  section  42,  nothing  in  this  act  shall  Umit  the  rights  and  re- 
medies of  a  mortgagee  or  Uenholder  whose  mortgage  or  hen  on  goods  would  be  vaUd, 
apart  from  this  act,  as  against  one  who  for  value  and  in  good  faith  purchased  from 
the  owner,  immediately  prior  to  the  time  of  their  delivery  to  the  carrier,  the  goods 
which  are  subject  to  the  mortgage  or  lien  and  obtamed  possession  of  them. 

This  section  is  declaratory  and  is  intended  to  make  perfectly  clear  that  neither  sec.  24  nor 
any  other  section  is  intended  to  be  subversive  of  established  laws  governing  chattel  mortgages 
and  liens  on  goods  prior  to  the  time  of  their  delivery  to  the  carrier;  in  so  far  at  least  as  such 
mortgages  and  liens  are  good  not  simply  between  the  parties,  but  against  third  parties. 

Part  IV.    Criminal  offences. 
Sec.  44.   Issue  of  bill  for  goods  not  received.    Any  officer,  agent,  or  servant  of 
a  carrier,  who  with  intent  to  defraud  issues  or  aids  in  issuing  a  bill  knowing  that  all 
or  any  part  of  the  goods  for  which  such  bill  is  issued  have  not  been  received  by  such 
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carrier,  or  by  an  agent  of  such  carrier  or  by  a  connecting  earner,  or  are  not  under 
the  carrier's  control  at  the  time  of  issuing  such  bill,  shall  be  guilty  of  a  crime,  and 
upon  conviction  shall  be  punished  for  each  offense  by  imprisonment  not  exceeding 
five  years,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or  by  both. 

To  insure  the  fundamental  basis  on  which  tlie  value  of  negotiable  bills  of  lading  must  rest, 
it  is  necessary  to  punish  criminally  misrepresentation  or  fraud  in  regard  to  the  existence  of  the 
goods  behind  the  bill  of  lading.    Other  obvious  frauds  are  aimed  at  by  six  following  sections. 

Sec.  45.  Issue  of  bill  containing  false  statement.  Any  officer,  agent,  or  servant 
of  a  carrier,  who  with  intent  to  defi-aud  issues  or  aids  in  issuing  a  bill  for  goods  know- 
ing that  it  contains  any  false  statement,  shall  be  guilty  of  a  crime,  and  upon  con- 
viction shall  be  punished  for  each  offense  by  imprisonment  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both. 

Sec.  46.  Issue  of  duplicate  bills  not  so  marked.  Any  officer,  agent,  or  servant 
of  a  carrier,  who  with  intent  to  defraud  issues  or  aids  ui  issuing  a  duplicate  or  addi- 
tional negotiable  bill  for  goods  in  violation  of  the  provisions  of  section  7,  knowing 
that  a  former  negotiable  bill  for  the  same  goods  or  any  part  of  them  is  outstanding 
and  uncancelled,  shall  be  guiltj^  of  a  crime,  and  upon  conviction  shall  be  punished 
for  each  offence  by  imprisonment  not  exceeding  five  years,  or  by  a  fine  not  exceeding 
five  thousand  dollars,  or  by  both. 

Sec.  47.  Negotiation  of  bill  tor  mortgaged  goods.  Any  person  who  ships  goods 
to  which  he  has  not  title,  or  upon  which  there  is  a  lien  or  mortgage,  and  who  takes 
for  such  goods  a  negotiable  bill  which  he  afterwards  negotiates  for  value  with  intent 
to  deceive  and  without  disclosing  his  want  of  title  or  the  existence  of  the  hen  or 
mortgage,  shall  be  guilty  of  a  crime,  and  upon  conviction  shall  be  punished  for  each 
offence  by  imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  by  both. 

Sec.  48.  Negotiation  of  bill  when  goods  are  not  in  carrier's  possession.  Any  per- 
son who  with  intent  to  deceive  negotiates  or  transfers  for  value  a  bill  knowing  that 
any  or  all  of  the  goods  which  by  the  terms  of  such  bill  appear  to  have  been  received 
for  transportation  by  the  carrier  wliich  issued  the  bill,  are  not  in  the  possession  or 
control  of  such  carrier,  or  of  a  connecting  carrier,  without  disclosing  this  fact,  shall 
be  guilty  of  a  crime,  and  upon  conviction  shall  be  punished  for  each  offense  by  im- 
prisonment not  exceeding  five  years,  or  by  a  fine  not  exceeding  five  thousand  dollars, 
or  by  both. 

Sec.  49.  Inducing  carrier  to  issue  bill  when  goods  have  not  been  received.  Any 
person  who  with  intent  to  defraud  secures  the  issue  by  a  carrier  of  a  bill  knowing 
that  at  the  time  of  such  issue,  any  or  all  of  the  goods  described  in  such  bill  as  received 
for  transportation  have  not  been  received  by  such  carrier,  or  an  agent  of  such  carriei- 
or  a  connecting  carrier,  or  are  not  under  the  carrier's  control,  by  inducing  an  officer, 
agent,  or  servant  of  such  carrier  falsely  to  beUeve  that  such  goods  have  been  received 
by  such  carrier,  or  are  under  its  control,  shall  be  guilty  of  a  crime,  and  upon  con- 
viction shall  be  punished  for  each  offense  by  imprisonment  not  exceeding  five  years 
or  by  a  fine  not  exceeding  five  thousand  dollars,  or  by  both. 

Sec.  50.  Issue  of  non-negotiable  bill  not  so  marked.  Any  person  who  with  in- 
tent to  defraud  issues  or  aids  in  issuing  a  non-negotiable  bill  without  the  words  "not 
negotiable"  placed  plainly  upon  the  face  thereof,  shall  be  guilty  of  a  crime,  and  upon 
conviction  shall  be  punished  for  each  offense  bj'  imprisonment  not  exceeding  five 
years  or  by  a  fine  not  exceeding  five  thousand  dollars,  or  by  both. 

Part  V.     Interpretation. 

Sec.  51.  Rule  for  cases  not  provided  for  in  this  act.  In  any  case  not  provided 
for  in  this  act,  the  rules  of  law  and  equity  including  the  law  merchant,  and  in  parti- 
cular the  rules  relating  to  the  law  of  principal  and  agent,  executors,  administrators 
and  trustees,  and  to  the  effect  of  fraud,  misrepresentation,  duress  or  coercion,  acci- 
dent, mistake,  bankruptcy,  or  other  invalidating  cause,  shall  govern. 

Sec.  52.  Interpretation  shall  give  effect  to  purpose  of  uniformity.  This  act  shall 
be  so  interpreted  and  construed  as  to  effectuate  its  general  pui"pose  to  make  uni- 
form the  law  of  those  states  which  enact  it. 

This  section  is  taken  from  the  Sales  Act  and  Waiehouse  Receipts  Act,  in  order  to  induce 
the  courts  to  consider  not  primarily  the  law  previously  existing  in  one  state,  but  that  existins; 
in  the  states  generally,  in  construing  the  present  act.  Although  the  Negotiable  Instruments 
.\ct  does  not  contain  this  section  yet  the  courts  of  last  resort  have  rightly  applied  this  rule. 
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See  Brannaii  on  Xegotiable  Instruments  Law  (1908)  page  1,  note  2,  and  cases  there  cited  and 
Crawford,  Neg.  I.  L.  (3rd.  ed.   1908)  p.  3. 

Sec.  53.  Dennitions.  1.  In  this  act,  unless  the  context  or  subject  matter  other- 
wise requires:  "Action"  includes  coimter  claim,  set-off,  and  suit  in  equity.  "Bill" 
means  bill  of  lading.  "Consignee"  means  the  person  named  in  the  bUl  as  the  person 
to  whom  delivery  of  the  goods  is  to  be  made.  "Consignor"  means  the  person  named 
in  the  bill  as  the  person  from  v/hom  the  goods  have  been  received  for  shipment. 
"Goods"  means  merchandise  or  chattels  m  course  of  transportation,  or  which  have 
been  or  are  about  to  be  transported.  "Holder"  of  a  bUl  means  a  person  who  has 
both  actual  possession  of  such  bill  and  a  right  of  property  therein.  "Order"  means 
an  order  by  indorsement  on  the  bill.  "Owner"  does  not  include  mortgagee  or 
pledgee.  "Person"  includes  a  corporation  or  partnership  or  two  or  more  persons 
having  a  joint  or  common  iiiterest.  To  "purchase"  includes  to  take  as  mortgagee 
and  to  take  as  pledgee.  "Purchaser"  includes  mortgagee  and  pledgee.  "Value'  is 
any  consideration  sufficient  to  support  a  simple  contract.  An  antecedent  or  pre- 
existing obhgation,  whether  for  money  or  not,  constitutes  value  where  a  bill  is 
taken  either  in  satisfaction  thereof  or  as  seciuitj-  therefor.  2.  A  thing  is  done  "in 
good  faith,"  within  the  meaning  of  this  act,  when  it  is  in  fact  done  honestly, 
whether  it  be  done  neghgently  or  not. 

The  only  definitions  in  this  section  requiring  comment  are  tlie  Icist  two.  The  definition 
of  value  foUows  the  Uniform  Negotiable  Instruments  Act,  the  Uniform  Sales  Act,  the  Uniform 
Warehouse  Receipts  Act.  and  the  Uniform  Transfer  of  Stock  Act,  and  applies  the  same  doctrine 
to  bills  of  lading.  While  the  weight  of  authority,  aside  from  statute,  may  have  been  opposed 
to  quite  so  broad  a  definition  of  value  in  transactions  in  other  docuinents  than  bills  and  notes, 
some  courts  at  least  have  consistently  appUed  the  same  rule  to  all  transactions,  and  certainly 
so  far  as  bills  of  lading  are  concerned,  it  seems  unadvisable  to  make  a  distinction.  The  definition 
of  good  faith  here  given  is  that  recognized  by  the  great  weight  of  authority  in  the  law  of  bills 
and  notes,  and  the  rule  in  equity  generallj'  seems  to  bo  the  same. 

Sec.  54.  Act  does  not  apply  to  existing  bills.  The  provisions  of  this  act  do  not 
apply  to  bills  made  and  delivered  prior  to  the  taking  effect  thereof. 

Sec.  55.  Inconsistent  legislation  repealed.  All  acts  or  parts  of  acts  inconsistent 
>\ith  this  act  are  hereby  repealed. 

[Sec.  56.     Relates  to  commencement  of  act.] 

Sec.  57.  Name  of  act.  This  Act  may  be  cited  as  the  Uniform  Bills  of  Lading  Act. 

California. 
Civil  Code. 


Sec.  2085.  Contract  of  carriage.  The  contract  of  carriage  is  a  contract  for  the 
conveyance  of  property,  persons,  or  messages,  from  one  place  to  another. 

Sec.  2086.  Different  kinds  of  carriers.  Carriage  is  either:  1.  Inland;  or,  2.  Marine. 

Sec.  2087.  Marine  and  inland  carriers,  what.  Carriers  upon  the  ocean  and  upon 
arms  of  the  sea  are  marine  carriers.    All  others  are  inland  carriers. 

Sec.  2088.  Carriers  by  sea.  Rights  and  duties  pecidiar  to  carriers  by  sea  are 
defined  by  acts  of  congress. 

Sec.  2089.  Obligations  of  gratuitous  carriers.  Carriers  without  reward  are 
subject  to  the  same  rules  as  employees  without  reward,  except  so  far  as  is  otherwise 
provided  by  this  title. 

Sec.  2090.  Obligations  of  gratuitous  carrier  who  has  begun  to  carry.  A  carrier 
wthout  reward,  who  has  begun  to  perform  his  undertaking,  must  complete  it  in 
like  manner  as  if  he  had  received  a  reward,  unless  he  restores  the  person  or  thing 
carried  to  as  favorable  a  position  as  before  he  commenced  the  carriage. 

Sec.  2100.  General  duties  of  carrier.  A  carrier  of  persons  for  reward  must 
use  the  utmost  care  and  diligence  for  their  safe  carriage,  must  provide  everything 
necessary  for  that  purpose,  and  must  exercise  to  that  end  a  reasonable  degree  of  skill. 

Sec.  2101.  Vehicles.  A  carrier  of  persons  for  reward  is  bound  to  provide  vehicles 
safe  and  fit  for  the  purposes  to  which  they  are  put,  and  is  not  excused  for  default 
in  this  respect  by  any  degree  of  care. 

Sec.  2102.  Not  to  overload  his  vehicle.  A  carrier  of  persons  for  reward  must 
not  overcrowd  or  overload  his  vehicle. 
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Sec.  210;{.  Treatment  of  passengers.  A  carrier  of  persons  for  rewaid  must 
give  to  passengers  all  such  Mcconiniodations  as  are  usual  and  reasonable,  and  must 
treat  them  with  civilitA',  and  give  them  a  reasonahle  degree  of  attention. 

Sec.  2104.  Rate  of  speed  and  delays.  A  carriei'  of  persons  for  reward  must 
travel  at  a  reasonable  rate  of  speed,  and  without  any  unreasonable  delay,  or  de- 
viation from  iiis  proper  route. 

Sec.  2110.  Freight,  consignor,  etc.,  wliat.  I'rojjcrty  carried  is  called  freight: 
the  reward,  if  any,  to  be  jjaid  foi-  its  carriage  is  called  freightage;  the  person  who 
delivers  the  freight  to  the  carrier  is  called  tfie  consignor:  and  the  person  to  whom 
it  is  to  be  delivered  is  called  the  consignee. 

Sec.  2114.  Care  and  diligence  required  of  carriers.  A  carrier  of  property  for 
rewaixi  must  use  at  least  ordinary  care  and  diligence  in  the  performance  of  all  his 
duties.    A  carrier  without  reward  must  use  at  least  slight  care  and  diligence. 

Sec.  2115.  Carrier  to  obey  directions.  A  carrier  must  comply  with  the  directions 
of  the  consignor  or  consignee  to  the  same  extent  that  an  employee  is  bound  to 
comply  with  those  of  his  employer. 

Sec.  2116.  Conflict  of  orders.  When  the  directions  of  a  consignor  and  consignee 
are  conflicting,  the  carrier  must  comply  with  those  of  the  consignor  in  respect  to 
all  matters  except  the  delivery  of  the  freight,  as  to  which  he  must  comply  with 
the  directions  of  the  consignee,  unless  the  consignor  has  speciallj'  forbidden  the 
can'ier  to  receive  orders  from  the  consignee  inconsistent  with  his  own. 

Sec.  2117.  Stowage,  deviation,  etc.  A  marine  carrier  mu.st  not  stow  freight 
upon  deck  during  the  voyage,  except  where  it  is  usual  to  do  so,  nor  make  any  im- 
proper deviation  from  or  delay  in  the  voyage,  nor  do  any  other  unnecessary  act 
which  would  avoid  an  insurance  in  the  usual  form  upon  the  freight. 

Sec.  211S.  Delivery  of  freiglit.  A  carrier  of  property  must  deliver  it  to  the  con- 
signee, at  the  place  to  which  it  is  addressed,  in  the  manner  usual  at  that  place. 

Sec.  2119.  Place  of  delivery.  If  there  is  no  usage  to  the  contrary  at  the  place 
of  delivery,  freight  must  be  delivered  as  follows:  1.  If  carried  upon  a  railway  owned 
or  managed  by  the  carrier,  it  may  be  delivered  at  the  station  nearest  to  the  place 
to  which  it  is  addressed;  2.  If  carried  by  sea  from  a  foreign  country,  it  may  be  deliv- 
ered at  the  wharf  where  the  ship  moors,  within  a  reasonable  distance  from  the 
place  of  address;  or,  if  there  is  no  wharf,  on  board  a  lighter  alongside  the  ship;  or. 
'.i.  In  other  cases,  it  must  be  delivered  to  the  consignee  or  his  agent,  jjcrsonally, 
if  either  can.   with  reasonable  diligence,   be  found. 

Sec.  2120.  Notice  wlien  freight  not  delivered.  If,  for  any  reason,  a  carrier  does 
not  deliver  freight  to  the  consignee  or  his  agent  personally,  he  must  give  notice 
to  the  consignee  of  its  arrival,  and  keep  the  same  in  safety,  upon  his  responsibility 
as  a  warehouseman,  until  the  consignee  has  had  a  reasonable  time  to  remove  it. 
If  the  place  of  residence  or  business  of  the  consignee  be  unknown  to  the  carried', 
he  may  give  the  notice  by  letter  dropped  in  the  nearest  postoffice. 

Sec.  2121.  When  consignee  does  not  accept.  If  a  consignee  does  not  accept 
and  remove  freight  within  a  reasonable  time  after  the  carrier  has  fulfilled  his  obli- 
gation to  deliver,  oi'  duly  offered  to  fulfill  the  same,  the  carrier  may  exonerate 
himself  from  further  liability  by  placing  the  freight  in  a  suitable  warehouse,  on 
storage,  on  account  of  the  consignee,  and  giving  notice  thereof  to  him. 

Sec.  2120.  Bill  of  lading,  what.  A  bill  of  lading  is  an  instrument  in  writmg, 
signed  by  a  carrier  or  his  agent,  describing  the  freight  so  as  to  identify  it,  stating 
the  name  of  the  consignor,  the  t«rms  of  the  contract  for  carriage,  and  agreeing 
or  directing  that  the  freight  be  delivered  to  the  order  or  assigns  of  a  specified  person 
at  a  specified  place. 

Sec.  2127.  Bill  of  lading  negotiable.  All  the  title  to  the  freight  which  the  first 
holder  of  a  bill  of  lading  had  when  he  received  it,  passes  to  every  subsequent  indorsee 
thereof  in  good  faith  and  for  value,  in  the  ordinary  course  of  business,  with  like 
effect  and  in  like  manner  as  in  the  case  of  a  bill  of  exchange. 

Sec.  2128.  Same.  When  a  bill  of  lading  is  made  to  "bearer,"  or  in  equivalent 
terms,  a  simple  transfer  thereof,  by  delivery,  conveys  the  same  title  as  an  indorsement. 

Sec.  2129.  Effect  of  bill  of  lading  on  rights,  etc.,  of  carrier.  A  bill  of  lading 
does  not  alter  the  rights  or  obligations  of  the  carrier,  as  defined  in  this  chapter, 
unless  it  is  plainly  inconsistent  therewith. 

Sec.  2130.  Bills  of  lading  to  be  given  to  consignor.  A  carrier  must  subscribe 
and  deliver  to  the  consignor,  on  demand,  any  reasonable  number  of  bills  of  lading, 
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of  the  same  tenor,  expressing  truly  tlie  original  contract  for  caniage;  and  if  he 
refuses  to  do  so,  the  consignor  may  take  the  freight  from  him,  and  recover  from  him, 
besides,  all  damage  thereby  occasioned. 

Sec.  2131.  Carrier  exonerated  by  delivery  according  to  bill  of  lading.  A  carrier 
i.s  exonerated  from  liability  for  freight  by  delivery  thereof,  in  good  faith,  to  any 
liolder  of  a  bill  of  lading  therefor, properly  indorsed,  or  made  in  favor  of  the  bearer. 

Sec.  2132,  Carrier  may  demand  surrender  of  bill  of  lading  before  delivery.  When 
a  carrier  has  given  a  bill  of  lading,  or  other  instrument  .suVjstantially  equivalent 
thereto,  he  may  require  its  surrender,  or  a  reasonable  indemnity  against  claims 
thereon,  before  delivering  the  freight. 

Sec.  2136.  When  freightage  is  to  be  paid.  A  carrier  mav  require  his  freightage 
to  be  paid  uiion  his  receiving  the  freight:  but  if  he  does  not  demand  it  then,  he 
cannot  until  he  is  ready  to  deliver  the  freight  to  the  consignee. 

Sec.  2137.  Consignor,  when  liable  for  freightage.  The  consignor  of  freight  is 
jjresumed  to  be  liable  for  the  freightage,  but  if  the  contract  between  him  and  the 
carrier  provides  that  the  consignee  shall  pay  it,  and  the  carrier  allows  the  consignee 
to  take  the  freight,  he  cannot  afterwards  recover  the  freightage  from  the  con- 
signor. 

Sec.  2138.  Consignee,  when  liable.  The  consignee  of  freight  is  liable  for  the 
freightage,  if  he  accepts  the  freight  with  notice  of  the  intention  of  the  consignor  that 
he  should  pay  it. 

Sec.  2139.  Natural  increase  of  freight.  Xo  freightage  can  be  charged  upon 
the  natural  increase  of  freight. 

Sec.  2140.  Apportionment  by  contract.  If  freightage  is  apportioned  by  a  bill 
of  lading  or  otlier  contract  made  between  a  consignor  and  carrier,  the  carrier  is 
entitled  to  payment,  according  to  the  apportionment,  for  so  much  as  he  delivers. 

Sec.  2141.  Same.  If  a  part  of  the  freight  is  accepted  by  a  consignee,  without 
a  specific  objection  that  the  rest  is  not  delivered,  the  freightage  must  be  apportioned 
and  paid  as  to  that  part,  though  not  apportioned  in  the  original  contract. 

Sec.  2142.  Apportionment  according  to  distance.  If  a  consignee  voluntarily 
receives  freight  at  a  place  short  of  the  one  appointed  for  delivery,  the  carrier  is 
entitled  to  a  just  proportion  of  the  freightage,  according  to  distance.  If  the  carrier, 
being  ready  and  willing,  offers  to  complete  the  transit,  he  is  entitled  to  the  full 
freightage."  If  he  does  not  thus  offer  completion,  and  the  consignee  receives  the 
freight  onlv  from  necessity,  the  carrier  is  not  entitled  to  any  freightage. 

Sec.  2143.  Freight  carried  further  than  agreed,  etc.  If  freight  is  carried  further, 
or  more  expeditiously,  than  was  agreed  upon  by  the  parties,  the  carrier  is  not  entitled 
to  additional  compensation,  and  cannot  refuse  to  deliver  it.  on  the  demand  of  the 
consignee,  at  the  place  and  time  of  its  arrival. 

Sec.  2144.  Carrier's  lien  for  freightage,  services,  and  advances.  A  carrier  has 
a  lien  for  freightage  and  for  services  rendered  at  request  of  shipper  or  consignee 
in  and  about  the  tran.sportation.  care,  and  preservation  of  the  property,  and  he 
also  has  a  lien  for  money  advanced  at  request  of  shipper  or  consigriee  to  discharge 
a  prior  lien.    His  rights  to  sucli  lien  are  regulated  by  the  title  on  liens. 

Sec.  2148.  Jettison  and  general  average,  what.  A  carrier  by  water  may,  when 
in  case  of  extreme  peril  it  is  necessary  for  the  safety  of  the  ship  or  cargo,  throw 
overboard,  or  otherwise  sacrifice,  any  or  all  of  the  cargo  or  appurtenances  of  the 
ship.  Tluowing  property  overboard  for  such  purpose  is  called  jettison,  and  the 
loss  incurred  thereby  is"  called  a  general  average  loss. 

Sec.  2149.  Order  of  jettison.  A  jettison  must  begin  with  the  most  bulky  and 
least  valuable  articles,  so  far  as  ])ossible. 

Sec.  2150.  By  whom  made.  A  jettison  can  be  made  only  by  authority  of  the 
master  of  a  ship,  except  in  case  of  his  disability,  or  of  an  overruling  necessity,  when 
it  may  be  made  bv  anv  other  person. 

Sec.  2151.  Loss,  how  borne.  The  loss  incurred  by  a  jettison,  when  lawfully 
made,  must  be  borne  in  due  proportion  by  all  that  part  of  the  ship,  appurtenances, 
freightage,  and  cargo  for  the  benefit  of  which  the  sacrifice  is  made,  as  well  as  by 
the  owner  of  the  thing  sacrificed. 

Sec.  2152.  General  average  loss,  how  adjusted.  The  proportions  in  which 
a  general  average  loss  is  to  be  borne  must  be  ascertained  by  an  adjustment,  in 
which  the  owner  of  each  separate  interest  is  to  be  charged  with  such  proportion 
of  the  value  of  the  thmg  lost  as  the  value  of  his  part  of  the  property  affected  bears 
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to  the  value  of  the  wliole.  But  an  adjustment  made  at  the  end  of  the  voyage,  if 
valid  there,  is  valid  everywhere. 

Sec.  2153,  Values,  how  ascertained.  In  estimating  values  for  the  purpose 
of  a  general  average,  the  whip  and  appurtenances  must  be  valued  as  at  the  end  of 
the  voyage,  the  freightage  at  one  half  the  amount  due  on  delivery,  and  the  cargo 
as  at  the  time  and  place  of  its  discharge;  adding,  in  each  case,  the  amount  made  good 
by  contribution. 

Sec.  2154.  Things  stowed  on  deck.  The  owner  of  things  stowed  on  deck,  in 
case  of  their  jettison,  is  entitled  to  the  benefit  of  a  general  average  contribution 
only  in  case  it  is  usual  to  stow  such  things  on  deck  upon  such  a  voyage. 

Sec.  2155.  Application  of  the  foregoing  rules.  The  rules  herein  stated  concern- 
ing jettison  are  equally  applicable  to  every  other  voluntary  sacrifice  of  property 
on  a  ship,  or  expense  necessarily  incurred,  for  the  preservation  of  the  ship  and  cargo 
from  extraordinary  perils. 

Sec.  2168.  Common  carrier,  what.  Every  one  who  offers  to  the  public  to  carry 
persons,  property,  or  messages,  excepting  only  telegraphic  messages,  is  a  common 
carrier  of  whatever  lie  thus  offers  to  carry. 

Sec.  2169.  Obligation  to  accept  freight.  A  common  carrier  must,  if  able  to  do 
so,  accept  and  carry  whatever  is  offered  to  him,  at  a  reasonable  time  and  place, 
of  a  kind  that  he  undertakes  or  is  accustomed  to  carry. 

Sec.  2170.  Obligation  not  to  give  preference.  A  common  carrier  must  not 
give  preference  in  time,  price,  or  otherwise,  to  one  person  over  another.  Every 
common  carrier  of  passengers  by  railroad,  or  by  vessel  plying  upon  waters  lying 
wholly  within  this  state,  shall  establish  a  schedule  time  for  the  starting  of  trains 
or  vessel  from  their  respective  stations  or  wharves,  of  which  public  notice  shall 
be  given,  and  shall,  weather  permitting,  except  in  case  of  accident  or  detention 
caused  by  connecting  lines,  start  their  said  trains  or  vessel  at  or  within  ten  minutes 
after  the  schedule  time  so  established  and  notice  given,  under  a  penalty  of  two 
hundred  and  fifty  dollars  for  each  neglect  so  to  do,  to  be  recovered  by  action  before 
any  court  of  competent  jurisdiction,  upon  complaint  filed  by  the  district  attorney 
of  the  county  in  the  name  of  the  people,  and  paid  into  the  common-school  fund 
of  the  said  county. 

Sec.  2171.  What  preferences  he  must  give.  A  common  carrier  must  always 
give  a  preference  in  time,  and  may  give  a  preference  in  price,  to  the  United  States 
and  to  this  state. 

Sec.  2172.  Starting.  A  common  carrier  must  start  at  such  time  and  place  as 
he  announces  to  the  public,  unless  detained  by  accident  or  the  elements,  or  in  order 
to  connect  with  carriens  on  other  lines  of  travel. 

Sec.  2173.  Compensation.  A  common  carrier  is  entitled  to  a  reasonable  com- 
pensation and  no  more,  which  he  may  require  to  be  paid  in  advance.  If  payment 
thereof  is  refused,  he  may  refuse  to  carry. 

Sec.  2174.  Obligations  of  carrier  altered  only  by  agreement.  The  obligations 
of  a  common  cairier  cannot  be  limited  by  general  notice  on  his  part,  but  may  be 
limited  by  special  contract. 

Sec.  2175.  Certain  agreements  void.  A  common  carrier  cannot  be  exonerated, 
by  any  agreement  made  in  anticipation  thereof,  from  liability  for  the  gross  negli- 
gence, fraud,  or  willful  wrong  of  himself  or  his  servants. 

Sec.  2176.  Effect  of  written  contract.  A  passenger,  consignor,  or  consignee, 
by  accepting  a  ticket,  bill  of  lading,  or  written  contract  for  carriage,  with  a  knowledge 
of  its  terms,  assents  to  the  rate  of  hire,  the  time,  place,  and  manner  of  deliverj"^ 
therein  stated;  and  also  to  the  limitation  statetl  therein  upon  the  amount  of  the 
carrier's  liability  in  case  property  carried  in  packages,  trunks,  or  boxes,  is  lost 
or  injured.when  the  value  of  such  property  is  not  named ;  and  also  to  the  limitation 
stated  therein  to  the  carrier's  liability  for  loss  or  injury  to  live  animals  carried. 
But  his  assent  to  any  other  modification  of  the  carrier's  obligations  contained 
in  such  instrument  can  be  manifested  only  by  his  signature  to  the  same. 

Sec.  2177.  Loss  of  valuable  letters.  A  common  carrier  is  not  responsible  for 
loss  or  miscarriage  of  a  letter,  or  package  having  the  form  of  a  letter,  containing 
money  or  notes,  bills  of  exchange,  or  other  papers  of  value,  unless  he  be  informed 
at  the  time  of  its  receipt  of  the  value  of  its  contents. 

Sec.  2194.  Liability  of  inland  carriers  for  loss.  Unless  the  consignor  accompanies 
the  freight  and  retains  exclusive  control  thereof,  an  inland  common  carrier  of  property 
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is  liable,  from  the  time  that  he  accepts  until  he  relieves  himself  from  liability  pursuant 
to  sections  two  thousand  one  hundred  and  eighteen  to  two  thousand  one  hundred 
and  twenty-two,  for  tlie  loss  or  injury  thereof  from  any  cause  whatever,  except: 

1.  An  inherent  defect,  vice,  or  weakness,  or  a  spontaneous  action,  of  the  property 
itself;  2.  The  act  of  a  public  enemy  of  the  United  States,  or  of  this  state;  3.  The  act 
of  the  law;  or,  4.  Any  irresistible  superhuman  cause. 

Sec.  2195.  When  exemptions  do  not  apply.  A  common  earner  is  liable,  even 
in  the  cases  excepted  by  the  last  section,  if  his  want  of  ordinary  care  exposes  the 
property  to  the  cause  of  the  loss. 

Sec.  2196.  Liability  for  delay.  A  common  carrier  is  liable  for  delay  only  when 
it  is  caused  by  his  want  of  ordinary  care  and  diligence. 

Sec.  2197.  Liability  of  marine  carriers.  A  marine  carrier  is  liable  in  like  maimer 
as  an  inland  carrier,  except  for  loss  or  inj\iry  caused  by  the  perils  of  the  sea  or  fire. 

Sec.  2198.  Same.  Tlie  liability  of  a  common  carrier  by  sea  is  further  regulated 
by  acts  of  Congress. 

Sec.  2199.  Perils  of  sea,  what.   Perils  of  the  sea  are  from:  1.  Storms  and  waves; 

2.  Rocks,  shoals,  and  rapids;  3.  Other  obstacles,  though  of  human  origin;  4.  Changes 
of  climate;  5.  The  confinement  necessary  at  sea;  6.  Animals  peculiar  to  the  sea;  and, 
7.  AH  other  dangers  peculiar  to  the  sea. 

Sec.  2200.  Consignor  of  valuables  to  declare  their  nature.  A  common  carrier 
of  gold,  silver,  platina,  or  precious  stones,  or  of  imitations  thereof,  in  a  manufactured 
or  unmanufactured  state;  of  timepieces  of  any  description;  of  negotiable  paper 
or  other  valuable  writings;  of  pictures,  glass,  or  chinaware;  of  statuary,  silk,  or 
laces;  or  of  plated  ware  of  anj^  kind,  is  not  liable  for  more  than  fifty  dollars  upon 
the  loss  or  injury  of  any  one  package  of  such  articles,  unless  he  has  notice,  upon 
his  receipt  thereof,  by  mark  upon  the  package  or  otherwise,  of  the  nature  of  the 
freight ;  nor  is  such  carrier  liable  upon  any  package  carried  for  more  than  the  value 
of  the  articles  named  in  the  receipt  or  the  bill  of  lading. 

Sec.  2201 .  Delivery  of  freight  beyond  usual  route.  If  a  common  carrier  accepts 
freight  for  a  place  beyond  his  usual  route,  he  must,  unless  he  stipulates  otherwise, 
deliver  it  at  the  end  of  his  route  in  that  direction  to  some  other  competent  carrier 
carrying  to  the  place  of  address,  or  connected  with  those  who  thus  cany,  and  his 
liability  ceases  upon  making  such  deliverj'. 

Sec.  2202.  Proof  to  be  given  in  case  of  loss.  If  freight  addressed  to  a  place 
beyond  the  usual  route  of  the  common  carrier  who  first  received  it  is  lost  or  in- 
jured, he  must,  within  a  reasonable  time  after  demand,  give  satisfactory  proof  to 
consignor  that  the  loss  or  injury  did  not  occur  whUe  it  was  in  his  charge,  or  he  will 
be  himself  liable  therefor. 

Sec.  2203.  Carrier's  services,  other  than  carriage  and  delivery.  In  respect  to 
any  service  rendered  by  a  common  carrier  about  freight,  other  than  its  carriage  and 
delivery,  his  rights  and  obligations  are  defined  by  the  titles  on  deposit  and  service. 

Sec.  2204.  Sale  of  perishable  property  for  freight.  If,  from  any  cause  other 
than  want  of  ordinary  care  and  diligence  on  his  part,  a  common  carrier  is  unable 
to  deliver  perishable  property  transported  by  him,  and  collect  his  charges  thereon,  he 
may  cause  the  property  to  be  ^^old  in  open  market  to  satisfy  his  lien  for  freightage. 

Sec.  3315.  Breach  of  carrier's  obligation  to  receive  goods,  etc.  Tlie  detriment 
caused  by  the  breach  of  a  carrier's  obligation  to  accept  freight,  messages,  or 
passengers,  is  deemed  to  be  the  difference  between  the  amount  which  he  had  a 
right  to  cliarge  for  the  carriage  and  the  amount  which  it  would  be  necessary  to 
pay  for  the  same  service  when  it  ought  to  be  performed. 

Sec.  3316.  Breach  of  carrier's  obligation  to  deliver.  The  detriment  caused  by 
the  breach  of  a  carrier's  obligation  to  deliver  freight,  where  he  has  not  converted 
it  to  his  own  use,  is  deemed  to  be  the  value  thereof  at  the  place  and  on  the 
day  at  which  it  should  have  been  delivered,  deducting  the  freightage  to  which 
he  would  have  been  entitled  if  he  had  completed  the  delivery. 

Sec.  3317.  Carrier's  delay.  The  detriment  caused  by  a  carrier's  delay  in  the 
delivery  of  freight,  is  deemed  to  be  the  depreciation  in  the  intrinsic  value  of  the 
freight  during  the  delay,  and  also  the  depreciation,  if  any,  in  the  market  value 
thereof,  otherwise  than  by  reason  of  a  depreciation  in  its  intrinsic  value,  at  the 
place  where  it  ought  to  have  been  delivered,  and  between  the  day  at  which  it 
ought  to  have  been  delivered,  and  the  day  of  its  actual  delivery. 
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8ec.  2711.  Definition.  Any  pei-son  undertaking  to  transport  goods  to  anotlier 
])lace  for  a  compensation,  is  a  carrier,  and  as  such  is  bound  to  ordinary  diligence. 

Sec.  2712.  Common  carrier.  One  who  pursues  the  business  constantly  or  conti- 
nuously for  any  period  of  time,  or  any  distance  of  transportation,  is  a  common  carrier, 
and  as  such  is  bound  to  use  extraordinary  diligence.  In  cases  of  loss  the  presumption 
of  law  is  against  him,  and  no  excuse  avails  him  unless  it  was  occasioned  by  the  act 
of  God  or  the  public  enemies  of  the  State. 

Sec.  271iJ.  Bailee  must  show  no  concurring  negligence.  In  order  for  a  carrier 
or  other  bailee  to  avail  himself  of  the  act  of  God  or  exception  under  the  contract 
as  an  excuse,  he  must  establish  not  only  that  the  act  of  God  or  excepted  fact  ulti- 
mately occasioned  the  loss,  but  that  his  own  neghgence  did  not  contribute  thereto. 

Sec.  2726.  Effect  of  notice  to  limit.  A  common  carrier  camiot  hmit  his  legal 
liability  by  any  notice  given,  either  by  pubUcation  or  by  entry  on  receipts  given  or 
tickets  sold.    He  may  make  an  express  contract,  and  will  then  be  governed  therebj'. 

Sec.  2728.  Injuries  by  common  carriers,  outside  of  corporate  authority.  In  all 
cases  where  the  ])erson  or  pi'operty  of  an  indi\iclual  may  be  injured  or  property 
destroyed  by  any  cor])oration  engaged  as  a  common  carrier  in  the  transportation 
of  freight  or  passengers,  oi-  both,  either  by  land  or  water,  such  corporation  shall 
be  liable  to  pay  damages  to  an\-  one  whose  person  or  property  may  be  so  injured  or 
destroyed,  notwithstanding  the  fact  that  such  corporation  was  acting  without  the 
scope  of  its  charter,  if  such  corporation  would  lie  iialile  for  such  damages  if  acting 
within  its  chartered  powcis  and  authority. 

Sec.  2729.  Duty  as  to  reception  of  goods,  etc.  .\  common  carrier,  holding  himself 
out  to  the  public  as  such,  is  bound  to  receive  all  goods  and  passengers  offered  that 
he  is  able  and  accustomed  to  carry,  upon  compliance  with  such  reasonable  regulations 
as  he  may  adopt  for  his  own  safety  and  the  benefit  of  the  public. 

Sec.  2730.  Time  of  responsibility.  The  responsibility  of  the  carrier  commences 
«ith  the  delivery  of  the  goods,  either  to  himself  or  his  agent,  or  at  the  place  where 
he  is  accustomed  or  agrees  to  receive  them.  It  ceases  with  their  delivery  at  desti- 
nation according  to  the  direction  of  the  person  .sending,  or  accoi-ding  to  the  custom 
of  the  trade. 

Sec.  2736.  For  delay.  The  common  carrier  is  bound  not  only  for  the  safe  trans- 
|)ortation  and  delivery  of  goods,  but  also  that  the  same  be  done  without  unrea- 
sonable delay. 

Sec.  2737.  Strikes  as  excuses  to  carrier.  Where  a  carrier  leceivcs  freight  for 
shipment,  it  is  bound  to  forward  witliin  a  reasonable  time,  although  its  employees 
.strike  or  cea.se  to  work:  but  if  the  strike  is  accompanied  with  violence  and  intimi- 
dation .so  as  to  render  it  inisafe  to  forward  the  freight  the  can'ier  is  relieved  as  to 
liability  for  delay  in  delivering  the  freight,  if  the  violence  and  armed  resistance 
is  of  such  character  as  could  not  be  overcome  by  the  carrier  or  controlled  by  the 
ci\'il  authorities  when  called  upon  by  it. 

See.  2738.  Stoppage  in  transitu.  A  stoppage  in  transitu  by  the  vendor  or  con- 
signor relieves  the  carrier  from  liis  obligation  to  deliver,  nor  is  he  thenceforward 
responsible  for  more  tlian  ordinary  diligence  in  the  care  of  the  goods. 

Sec.  2739.  When  it  exists.  The  right  of  stoppage  in  transitu  exists  whenever 
the  vendor  in  a  sale  on  credit  seeks  to  resume  the  possession  of  goods  while  they 
are  in  the  hands  of  a  carrier  or  middleman,  in  their  transit  to  the  vendee  or  consignee, 
on  his  becoming  insolvent.  It  continues  until  the  vendee  obtains  actual  possession 
of  the  goods. 

Sec.  2740.  Estoppel  on  carrier.  The  carrier  can  not  dispute  the  title  of  the 
j)erson  delivering  the  goods  to  him,  by  setting  up  adverse  title  in  himself,  or  a  title 
in  third  persons,  which  is  not  being  enforced  against  him. 

Sec.  2741.  Lien.  The  carrier  has  a  hen  on  the  goods  for  the  freight,  and  may 
retain  possession  until  it  is  paid,  unless  this  right  is  waived  by  special  contract  or 
actual  delivery.  This  lien  exists  only  when  the  carrier  has  complied  with  his  con- 
tract as  to  transportation.  He  can  recover  pro  rata  for  the  actual  distance  trans- 
ported when  the  consignee  voluntarily  receives  the  goods  at  an  intermediate  point. 
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See.  2744.  Fraud  on  carrier.  The  earner  may  requke  the  nature  and  value  of 
the  goods  dehvered  to  him  to  be  made  known,  and  any  fraudulent  acts,  .sajings,  or 
concealment  by  hi.s  customers  will  release  him  from  habihtj'. 

Sec.  2748.'  Owners  of  boats  may  grant  bills  of  lading,  etc.  It  shall  be  the  duty 
of  all  owners  or  agents  of  boats  employed  in  the  navigation  of  the  navngable  waters 
of  this  state,  to  grant  to  each  and  every  boat,  resi^ectively,  pre\'iousl3'  to  its  depar- 
ture from  the  wharf  or  landing,  a  certificate  or  bill  of  lading,  showing  its  destination, 
contents,  and  the  name  of  its  captam  or  patroon  and  consignee,  which  certificate  or 
bill  of  lading  shall  at  all  times  be  subject  to  the  exammation  of  any  person  requiring 
the  same. 

Sec.  2749.  Failing  to  grant  bill,  etc.  Any  such  owner  or  agent  neglecting  or  re- 
fusing to  furnish  certificate  or  bill  of  lading,  and  any  such  captain  or  patroon  refusing 
to  exhibit  the  same  on  demand  as  aforesaid,  may  be  several!}-  mdicted,  and  for 
everj'  offense  be  fined  in  a  sum  not  exceeding  fifty  dollars,  one  half  the  penalty 
in  such  case  to  go  to  the  informer,  and  the  other  half  to  the  use  of  the  county  where 
.such  conviction  takes  place. 

Sec.  2752.  When  there  are  several.  When  there  are  several  comiecting  rail- 
roads under  different  companies,  and  the  goods  are  intended  to  be  transported 
over  more  than  one  railroad,  each  company  shall  be  responsible  only  to  its  own 
terminus  and  until  delivery  to  the  connectuig  road;  the  last  compaiij-  «hich  has 
received  the  goods  as  ''in  good  order"  shall  be  responsible  to  the  consignee  for  an\- 
damage,  open  or  concealed,  done  to  the  goods,  and  such  companies  shall  settle  among 
themselves  the  question  of  ultimate  liability. 

Sec.  2756.  Connecting  railroads  to  receive  freights  tendered  in  cars.  All  rail- 
road companies  in  this  state,  at  the  terminus  or  any  intermediate  point,  shall  receive 
from  the  connecting  road  having  the  same  gauge  all  cars  containing  freight  con- 
signed to  any  point  on  the  road  to  which  the  same  is  offered,  and  shall  transport 
the  cai-s  to  their  destination  with  reasonable  diligence;  and  anj'  failure  or  refusal 
to  comply  with  this  requnement  shall  give  to  the  consignee,  shipper  or  owner  of 
said  goods  and  freight  a  right  of  action  against  the  company  so  lefusing.  and  the 
damages  received  in  such  action  shall  not  be  less  than  ten  per  cent.,  nor  more  than 
twenty-five  per  cent  of  the  value  of  the  goods  so  refused  to  be  leceived. 

Sec.  2761.  To  prevent  unjust  discrimination.  If  any  person,  or  any  officer  or 
agent  of  any  company  or  corporation,  by  payment  of  money  or  other  thing  of  value, 
.sohciation.  or  other.vise.  induce  any  common  earner  of  fieight  within  this  State, 
or  any  of  its  officers  or  agents,  to  discriminate  injustly  in  his,  its  or  their  favor,  as 
against  any  other  consignor  or  consignee  in  the  transportation  of  property  from  and 
to  points  in  this  State,  or  shall  aid  or  abet  an\'  common  carrier  in  any  such  unjust 
discrimination,  such  person  or  such  officer  or  agent  of  such  corporation  or  company 
shall  be  deemed  guilty  of  a  misdemeanor;  and  such  person,  corporation  or  company 
shall  also,  together  with  said  common  carrier,  be  liable  jointly  or  severally  in  an 
action  on  the  case  to  be  brought  by  any  consignor  or  consignee  discriminated  against, 
in  any  court  of  competent  jurisdiction,  for  all  damages  caused  by  or  resulting  there- 
from. 

Sec.  2771.  Carriers  must  trace  freight.  When  any  freight  that  has  been  shipped, 
to  be  conveyed  by  two  or  more  common  carriers  to  its  destination,  where,  under  the 
contract  of  shipment  or  by  law,  the  responsibility  of  each  or  either  shall  cease  upon 
delivery  to  the  next  "in  good  order'',  has  been  lost,  damaged  or  destroj'ed,  it  shall 
be  the  duty  of  the  initial  or  anj'  connecting  canier.  upon  apphcation  by  the  shipper, 
consignee  or  their  assigns,  within  thirty  days  after  application,  to  trace  said  freight 
and  inform  said  appUcant,  in  \vriting,  when,  where,  how  and  by  which  carrier  said 
freight  was  lost,  damaged  or  destroyed,  and  the  names  of  the  parties  and  their 
official  position,  if  any,  by  whom  the  truth  of  facts  set  out  in  said  information  can 
be  estabhshed. 

Sec.  2772.  Penalty  for  failing  to  trace.  If  the  carrier  to  wliich  application  is 
made  shall  fail  to  trace  said  freight  and  give  said  information,  in  \\Tituig,  within  the 
time  prescribed,  then  said  carrier  shaD  be  hable  for  the  value  of  the  freight  lost, 
damaged,  or  destroyed,  m  the  same  manner  and  to  the  same  extent  as  if  said  loss, 
damage  or  destruction  occurred  on  its  line. 

Sec.  2773.    Damages  for  delay.    Where  a  carrier  fails  to  dehver  goods  in  a  rea- 
sonable time,  the  measure  of  damages  is  the  difference  between  the  market  value  at 
the  time  and  place  they  should  have  been  delivered  and  the  time  of  actual  delivery. 
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Sec.  3528.  What  is  a  pawn.  A  pledge,  or  pawu,  is  property  deposited  with 
another  as  security  for  the  payment  of  a  debt.  Delivery  of  the  property  is  essential 
to  this  bailment,  but  promissory  notes  and  evidences  of  debt,  warehouse  receipts, 
elevator  receipts,  bills  of  lading,  or  other  commercial  paper  symbolic  of  property, 
may  be  delivered  in  pledge.    The  delivery  of  title-deeds  creates  no  pledge. 

See  also  Code,    1911,  sees.  413.^,   4134. 


Washington. 
Rem.  &  Bal.    Code,   1910. 

Sec.  3385.  Order  bill  of  lading,  form  and  requisites  of.  That  whenever  any 
common  carrier,  railroad,  or  transportation  company  (hereinafter  termed  carrier) 
shall  issue  a  bill  of  lading  for  the  transportation  of  property  from  one  place  to  an- 
other within  this  state,  or  between  places  one  of  which  is  within  this  state,  which 
bill  shall  be,  or  purport  to  be,  drawn  to  the  order  of  the  shipper  or  other  specified 
person,  or  which  shall  contain  any  statement  or  representation  that  the  property 
described  therein  is,  or  may  be,  deUverable  upon  the  order  of  any  person  therein 
mentioned,  such  bill  shall  be  known  as  an  "order  bill  of  lading",  and  shall  conform 
to  the  following  requirements :  a)  In  connection  with  the  name  of  the  person  to  whose 
order  the  property  is  deliverable,  the  words  "order  of"  shall  prominently  appear  in 
print  on  the  face  of  the  bUl,  thus:  "consigned  to  order  of  . . .".  b)  The  bill  shall 
be  printed  on  yellow  paper,  eight  and  onehalf  inches  wide  by  eleven  inches  long : 

c)  It  shall  contain  on  its  face  the  following  provisions:  "The  surrender  of  this  original 
order  bUl  of  lading  properlj'  indorsed  shall  be  required  before  deliverj^  of  the  property" 

d)  It  shall  not  contain  the  words  "not  negotiable"  or  words  of  similar  import.  If 
such  words  are  placed  on  an  order  bUl  of  lading  they  shall  be  void  and  of  no  effect ; 

e)  Nothing  herein  shaU  be  construed  to  prohibit  the  insertion  in  an  order  bUl  of 
lading  of  other  terms  or  conditions  not  inconsistent  with  the  provisions  of  this  act; 
but  it  shall  be  unlawful  to  insert  in  such  bill  any  terms  or  conditions  contrary  to. 
or  inconsistent  with,  such  pro-vdsions. 

Sec.  3386.  Straight  bill  of  lading.  Whenever  a  bill  of  lading  is  issued  by  a 
carrier  for  the  transportation  of  property  from  one  place  to  another  within  this 
state,  or  between  places  one  of  which  is  within  the  state,  in  which  the  property  de- 
scribed therein  is  stated  to  be  consigned  or  delivered  to  a  specified  person,  without 
any  statement  or  representation  that  such  property  is  consigned  or  deUverable  to 
the  order  of  any  person,  such  biU  shall  be  known  as  a  "straight  bUl  of  lading"  and 
shaU  contam  the  following  requirements:  a)  The  biU  shall  be  printed  on  white  paper 
eight  and  one-half  inches  wide  by  eleven  inches  long;  b)  The  biU  shaU  have  promi- 
nently printed  or  stamped  upon  its  face  the  words  "not  negotiable",  and  the  carrier 
may  dehver  the  goods  under  a  straight  bUl  of  lading  to  the  consignee  without  re- 
quiring the  surrender  of  the  biU  of  lading;  c)  Nothing  herein  shaU  be  construed  to 
prohibit  the  insertion  in  a  straight  bill  of  lading  of  other  terms  and  conditions  not 
inconsistent  with  the  provisions  of  this  act,  but  it  shaU  be  unlawful  to  iasert  in  such 
bill  any  terms  or  conditions  contrary  to  or  inconsistent  with  such  provisions. 

Sec.  3387.  Issuance  before  receipt  of  goods  unlawful;  duplicates.  It  shaU  be  un- 
lawful for  any  carrier,  or  for  any  officer,  agent,  or  servant  of  a  carrier,  to  issue  an 
order  bill  of  lading  or  a  straight  biU  of  lading,  as  defined  by  this  act,  until  the  whole 
of  the  property  as  described  therein  shall  have  been  actually  received  and  is  at  the 
time  imder  the  actual  control  of  such  carrier,  to  be  transported ;  or  to  issue  a  second 
or  dupUcate  order  bill  of  lading  or  straight  bUl  of  lading  for  the  same  propert.y. 
in  whole  or  in  part,  for  which  a  former  bUl  of  lading  has  been  issued  and  remains 
outstanding  and  uncanceled,  without  prominently  marking  across  the  face  of  the 
same  the  word  "dupUcate." 

Sec.  3388.  LiabiUty.  Every  carrier  who  himself,  or  bj^  his  officer,  agent,  or 
servant  authorized  to  issue  biUs  of  lading,  issues  a  false  or  dupUcate  bUl  of  lading 
in  violation  of  the  proxasions  of  the  preceding  section,  shall  be  estopped,  as  against 
aE  and  every  person  or  persons  injured  thereby  who  shall  acquire  any  such  false 
or  dupUcate  biU  of  lading  in  good  faith  and  for  value,  to  denj'  the  receipt  of  the 
property  as  described  therein,  or  to  assert  that  a  former  bill  of  lading  has  been 
issued  and  remains  outstanding  and  uncanceled  for  the  same  property,  as  the  case 
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may  be ;  and  such  issuing  carrier  shall  be  liable  to  any  and  every  such  person  for  all 
damages  which  he  or  they  may  have  sustained  because  of  reliance  upon  such  bill. 

Sec.  3389.  Fraudulent  negotiation  of  bill;  penalty.  Everj-  person  who  receives 
from  a  carrier  and  fraudulently  negotiates  for  value  an  order  or  straight  bill  of  lading 
representing  property  to  which  he  had  no,  or  an  encumbered,  title,  at  the  time  of  the 
negotiation  of  such  bill,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  shall 
be  punished  by  fine  not  exceeding  five  thousand  dollars  or  imprisonment  not  ex- 
ceeding five  years,  or  both. 

Sec.  3390.  Surrender  and  cancellation  of  bill  on  delivery.  It  shall  be  unlawful 
for  any  carrier,  or  officer,  agent,  or  servant  of  a  carrier,  to  deliver  the  proj^erty  de- 
scribed ill  an  order  bill  of  lading  without  requiring  surrender  and  making  cancellation 
of  such  bill,  or  in  case  of  partial  delivery,  indorsing  thereon  a  statement  of  the 
property  dehvered.  And  every  carrier  who  by  himself,  or  by  officer,  agent,  or  ser- 
vant authorized  to  deUver  goods  upon  surrender  of  an  order  bill  of  lading,  violates 
the  provisions  of  this  section,  shall  be  estopped  as  against  all  and  every  person  or 
persons  injured  thereby  who  shall  acquire  in  good  faith  and  for  value  any  such 
order  bill  of  lading  from  asserting  that  the  property  as  described  therein,  has  been 
dehvered;  and  such  delivering  carrier  shall  be  liable  to  any  and  every  such  person 
for  all  damages  which  he  or  they  may  have  sustained  because  of  reliance  upon  such 
bill :  Provided,  that  the  provisions  of  this  section  shall  not  apply  where  the  property 
is  replevined  or  removed  from  the  possession  of  the  carrier  by  operation  of  law; 
or  has  been  lawfully  sold  to  satisfy  the  carrier's  hen ;  or  in  cases  of  sale  or  disposition 
of  perishable,  hazardous,  or  unclaimed  goods  in  accordance  with  law  or  the  terms 
of  the  bUl  of  lading. 

Sec.  3391.  Alterations  in  bills;  bona  fide  holders.  Any  material  alteration, 
addition,  or  erasure  in  or  to  an  order  biU  of  lading  or  a  straight  bUl  of  lading,  frau- 
dulent or  otherwise,  shall  be  without  effect  and  in  the  hands  of  a  bona  fide  holder 
for  value,  not  a  party  to  the  alteration  thereof,  such  bill  shall  be  vaUd  and  may  be 
enforced  according  to  its  original  t€nor:  Provided,  however,  that  an  alteration, 
addition,  or  erasure  in  or  to  any  such  bill  of  lading  with  signature  indorsed  thereto 
thereon,  by  the  issuing  carrier,  or  his  officer,  agent,  or  servant  in  his  behalf,  and  with 
the  consent  of  the  holder  thereof,  shall  be  valid  and  effective. 

Sec.  8688.  Duties  of  transportation  companies.  All  transportation  companies 
doing  business  wholly  or  in  part  within  this  state  shall,  upon  receipt  of  any  article 
of  freight,  promptly  forward  the  same  to  its  marked  destination  by  the  route  directed 
by  the  shipper,  or  if  no  directions  are  given  by  shipper,  then  to  any  connecting  com- 
pany whose  line  en  route  reaches  nearest  to  the  point  to  which  such  freight  is 
marked. 

Sec.  8689.  Liability  of  transportation  companies.  Any  transportation  company 
failing  to  comply  with  the  last  preceding  section  shall  be  Uable  for  any  damages  that 
may  be  sustained,  either  to  the  shipper  or  consignee,  from  any  cause,  upon  proof 
that  said  damages  resulted  on  account  of  a  failure  of  the  transportation  company 
to  comply  with  said  section. 

Sec.  8690.  Suits  for  damages,  who  may  commence  and  where.  Suit  for  damages 
may  be  instituted  either  at  the  place  of  shipping  or  destination,  either  by  the  shipper 
or  consignee,  and  before  any  court  competent  and  qualified  to  hear  and  determine 
like  causes  between  individuals  resident  of  the  district  in  which  said  court  is  holding. 

Sec.  8691.  Application  for  cars.  When  a  shipper  makes  written  apphcation  to 
a  railroad  company  for  a  car  or  cars  not  exceeding  ten  cars  in  number  during  any 
one  day,  to  be  loaded  with  any  kind  of  freight  embraced  in  the  tariff  of  said  com- 
pany, stating  in  said  application  the  character  of  the  freight,  and  its  destination, 
the  railroad  company  shall  furnish  same  within  six  days  from  7  o'clock  A.  M.  the 
day  following  such  apphcation.  Or  when  the  shipper  making  such  apphcation 
specifies  a  future  day  on  which  he  desires  to  make  a  shipment,  giving  not  less  than 
six  days'  notice  thereof,  computing  from  7  o'clock  A.  M.  the  day  following  such 
application,  the  railroad  company  shall  furnish  such  car  or  cars  on  the  day  specified 
in  the  apphcation.  For  failure  to  comply  with  this  section,  the  company  so  offending 
shall  forfeit  and  pay  to  the  shipper  applying  the  sum  of  one  doUar  per  car  per  day 
or  fraction  of  a  day's  delay  after  expiration  of  free  time,  upon  demand  in  writing, 
made  within  thirty  days  thereafter  by  the  shipper. 

Sec.  8692.  Receiving  and  moving  freight.  Whenever  freight  of  any  character, 
proper  for  transportation,  whether  in  carload  lots  or  less  than  carload  lots  is  ten- 
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dered  to  a  lailroad  company  at  its  customary  place  for  receiving  shipments,  and 
correct  shipping  instructions  given,  the  railroad  company's  agent  must  immediately 
receive  the  same  for  shipment,  and  issue  bills  of  lading  or  shipping  receipt  therefor, 
and  whenever  such  shipments  have  been  so  received  by  any  railroad  company, 
they  must  be  carried  forwani  at  the  rate  of  not  less  than  fifty  miles  per  day  of  twenty- 
four  hours,  computing  time  from  7  o'clock  A.  M.  the  day  following  receipt  of  ship- 
ment, and  for  failure  to  receive  or  transport  such  sliipments  within  the  time  pre- 
scribed, the  railroad  company  so  offending  shall  forfeit  and  pay  to  the  shipper  the 
sum  of  one  dollar  per  day,  per  car,  or  fraction  thereof,  on  all  carload  freight  and  one 
cent  per  hunched  pounds  per  daj'  or  fraction  thereof,  on  freight  in  less  than  carloads, 
with  minimum  charge  of  five  cents  for  any  one  package,  upon  demand  in  writing 
by  the  shipper,  or  some  other  party  whose  interest  is  affected  by  such  delay.  Provi- 
ded, that  in  computing  the  time  of  freight  in  transit  there  shall  be  allowed  twenty- 
four  hours  at  such  point  «here  transferring  from  one  railroad  to  another,  or  re- 
handling  of  freight,  is  necessary. 

Sec.  8693.  Unavoidable  delays  in  transporting  freight.  The  period  during  whicli 
the  movement  of  cars  of  freight  is  suspended  or  delayed  on  account  of  accident,  sudden 
congestion  of  traffic,  unavoidable  detention  in  other  states  or  in  other  places  within 
this  state  or  any  other  cause  not  within  the  power  of  the  railroad  company  to  pre- 
vent, shall  be  added  to  the  free  time  allowed  in  this  act,  and  counted  as  additional 
free  time. 

Sec.  8694.  Notice  of  arrival  of  shipment  to  consignee.  Railroad  companies  shall, 
witliin  twenty-four  hours  after  the  arrival  of  shipments,  give  notice,  by  mail  or 
otherwise,  to  consignee  of  the  arrival  of  shipments,  together  with  the  weight  and 
amount  of  freight,  charges  due  thereon,  and  where  goods  or  freight  in  carload  quan- 
tities an-ive,  such  notice  shall  contain,  also  identifying  numbers,  letters  and  initials 
of  the  car  or  cars,  and,  if  transferred  in  transit  the  number  and  initials  of  the  car 
in  which  originallj'  shijjped.  Any  railroad  failing  to  give  sucii  notice  shall  forfeit 
and  pay  to  the  shipper,  or  other  party  whose  interest  is  affected,  the  sum  of  one 
dollar  per  car  per  daj-,  or  fraction  thereof,  of  a  days  delay,  on  all  carload  shipments, 
and  one  cent  per  hundred  pounds  per  day  or  fraction  thereof,  on  freight  in  less  than 
carloads,  with  minimum  charge  of  five  cents  for  any  one  package,  after  the  expi- 
ration of  the  said  t\\enty-four  hours:  Provided,  that  not  more  than  one  dollar  per 
day  be  charged  for  any  one  consignment  not  in  excess  of  a  carload. 

Sec.  8695.  Delivery  of  freight.  Railroad  companies  shall  deliver  freight  at 
their  depots  or  warehouses,  or,  in  case  of  siu2)ment  for  track  deUverj',  shall  place 
loaded  cars  at  an  accessible  place  for  unloading  within  twenty-four  hours  after 
arrival,  computing  time  from  7  o'clock  A.  M.  the  day  following  the  arrival  of  freight. 
Except  that  carload  shipments  for  track  dehvery  at  local  stations  having  not  more 
than  one  team  track,  shall  be  placed  at  an  accessible  point  for  unloading  by  the 
conductor  of  trains  on  which  the  car  arrives.  The  shipper  or  consignee  shall  be 
paid  one  dollar  per  car  per  day  for  each  day,  or  fraction  of  a  day,  such  delivery  is 
so  delayed. 

Sec.  8696.  Carload  freight  subject  to  demurrage.  All  carload  freight  or  freight 
carried  at  carload  rates  and  all  freight  in  cars,  whether  full  carload  or  not,  taking 
track  delivery  shall  be  subject  to  the  demurrage  or  car  service  charges  prescribed  in 
this  act. 

Sec.  8697.  Time  allowed  shipper  in  which  to  load  cars.  A  shipper,  on  whose 
order  a  car  or  cars  have  been  placed,  for  loading,  shall  be  allowed  forty-eight  hours 
for  the  loading  of  such  car  or  cars,  computing  the  time  from  7  o'clock  A.  M.  the  day 
after  such  car  or  cars  have  been  placed,  subject  to  the  order  of  the  shipper,  and  there- 
after a  demuiTage  of  not  more  than  one  dollar  per  car  per  day,  or  fraction  of  a  day, 
may  be  assessed  and  collected  on  all  such  care  as  have  not  been  tendered  to  the 
railroad  company  with  shipping  instructions  within  the  said  forty-eight  hours. 
Railroad  compaiiies  shall  not  be  compelled  to  furnish  cars  for  future  shipments  to 
parties  in  default  as  to  the  payment  of  the  demurrage  charges  herein  last  provided 
for,  until  such  demurrage  charges  have  been  paid,  i^rovided  the  same  has  been  de- 
manded prior  to  the  commencement  of  the  transportation  of  the  car.  If,  after 
placing  the  car  or  cars  required  by  this  section,  the  railroad  company  shall,  during 
or  after  free  time,  temporarily  remove  all  or  any  of  them,  or  in  any  way  prevent, 
obstruct  or  delay  the  loading  of  the  same,  the  shipper  shall  not  be  chargeable  with 
the  delay  caused  therebj'.    Wlien  by  reason  of  delay  or  irregularity  on  the  part  of 
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the  railroad  in  filling  orders,  cars  are  bunched  in  excess  of  the  ability  of  the  shipper 
to  load  in  the  order  indicated  m  his  appUcations,  the  shipper  shall  be  allowed  sepa- 
rate and  distinct  periods  of  free  time  within  which  to  load  the  car  or  cars  spe- 
cified in  each  separate  application. 

Sec.  8698.  Delay  through  neglect  of  shipper;  demurrage.  A  car  or  cars  detained 
or  held  at  point  of  shipment  for  want  of  proper  shipping  instructions,  or  hy  reason 
of  imperfect  or  excessive  loading,  Avhere  loading  is  done  by  shipper,  shall  be  subject 
to  a  denuuTage  charge  of  one  dollar  per  car  per  day,  or  fraction  of  a  day,  the  said 
car  or  cars  are  so  detained  or  held.  In  case  of  imperfect  or  excessive  loading  by 
shipper,  the  shipper  shall  be  notified  thereof  as  early  as  practicable  after  said  car 
or  cars  have  been  received  from  him,  in  \\'hich  case  car  denun-rage  charges  at  above 
rate  shall  begin  from  time  of  notification. 

Sec.  8699.  Notice,  actual  or  constructive.  Legal  notice,  as  referred  to  in  this 
act,  may  be  either  actual  or  constructive.  Where  the  consignee  or  his  agent  is 
])ersonally  served  flith  notice  of  the  ari'ival  of  freight  at  or  before  6  o'clock  P.  M. 
of  any  day,  free  time  begins  at  7  o'clock  A.  M.  on  the  day  after  such  notice  has  been 
given.  Constructive  notice  referred  to  shall  consist  of  posting  notice  by  maU  to 
consignee;  where  tliis  mode  of  giving  notice  is  adojited  there  shall  be  twenty-four 
hours  additional  free  time:  Provided,  however,  that  when,  in  any  case  where  notice 
of  arrival  is  given  by  mail,  the  consignee  shall  make  oath  that  neither  he,  his  agents, 
nor  employees,  have  received  such  notice,  then  he  will  be  held  not  to  have  received 
legal  notice  by  reason  of  posting  of  said  notice  by  mail. 

Sec.  8700.  Storage  charges.  All packagesunloatledbyraihoadeompaniesin their 
depots  or  warehouses,  and  freight  which,  in  order  to  release  cars,  is  unloaded  in  the 
yard  space  of  a  railroad  company,  which  is  not  removed  b^"  the  owners  thereof  from 
the  custody  of  the  railroad  company  within  forty-eight  hours  computing  time  from 
7  o'clock  A.  M.  of  the  day  follow  ing  legal  notice  of  arrival,  may  be  subject  to  a  charge 
of  storage  for  each  day,  or  fraction  of  a  day,  it  may  remain  in  the  custody  of  the 
railroad  company :  Provided,  such  company  shall  allow  means  of  ingress  and  egress 
for  such  removal.  Said  charges  shall  lie  as  follows:  In  less  than  carloads,  not  more 
than  one  cent  per  hinidred  pounds  per  day  or  fraction  thereof;  in  carload  quantities 
not  more  than  ten  cents  per  ton  or  two  thousand  pounds  per  day  or  fraction  thereof, 
but  not  exceeding  one  dollar  per  car  per  day,  or  fraction  of  a  day :  Provided,  that  in 
no  case  shall  the  amount  so  collected  for  storage  of  a  less  than  carload  shipment 
exceed  the  amount  authorized  to  be  charged  as  storage  or  demuiTage  on  a  carload 
of  similar  freight  for  the  same  length  of  time  when  not  unloaded  from  car,  as  provided 
by  the  demuiTage  rates  of  this  act. 

Sec.  8701.  Delay  in  unloading  cars.  Demurrage  charges.  Loaded  cars  containing 
iiay,  coal,  coke,  brick,  lumber,  and  shingles  in  covered  cars,  and  the  following  articles 
in  bulk:  meat,  potatoes,  giain  and  grain  products,  taking  track  delivery,  which  are 
to  be  unloaded  by  consignee,  but  are  not  unloaded  within  forty-eight  hours  com- 
puting time  from  seven  o'clock  A.  M.  the  day  following  the  day  legal  notice  of  arri- 
val is  given,  having  been  j)laced  at  an  accessible  point  for  unloading,  shall  lje 
subject  thereafter  to  a  charge  for  demurrage  of  one  dollor  (SI)  per  car  for 
each  daj',  or  fraction  of  a  day,  that  they  may  remain  loaded  in  possession  of  the 
railroad  company.  All  loaded  cars,  taking  track  delivery,  to  be  unloaded  by  con- 
signee, shall  be  limited  to  forty-eight  hours  of  free  time:  Pi-ovided,  however,  that 
if  after  placing  a  car  or  cars  as  required  in  this  section,  the  railroad  company  shall, 
during  or  after  free  time,  temporarily  remove  all  or  any  of  them,  or  in  any  way 
obstruct  the  unloading  of  same,  the  consignee  shall  not  be  chargeable  with  the 
delay  caused  thereby:  Provided,  that  ^\■hen  on  account  of  delay  or  irregularity  in 
transportation,  cars  are  bunched  in  transit  and  deUvered  to  the  consignee  in  num- 
bers beyond  ascertained  ability  to  unload  \\ithin  the  free  time  prescribed  in  this 
act,  he  shall  be  allowed  by  the  carrier  such  additional  time  as  may  be  necessary 
to  unload  cars  so  in  excess  by  the  exercise  of  due  and  usual  diligence  on  the  part 
of  consignee,  who  shall  also  increase  his  unloading  facihties  coextensively  with  the 
increase  of  his  business. 

Sec.  8702.  Unavoidable  delay  in  unloading  freight.  Wienever  the  weather, 
during  the  period  of  free  time,  is  so  severe,  inclement  or  rainy  that  it  is  impossible  or 
impracticable  to  secure  means  of  loading  or  unloading  freight,  or  when,  from  the 
nature  of  the  goods  or  freight,  loading  or  unloading  would  cause  injury  or  damage 
thereto,  such  time  shall  be  added  to  the  free  period,  and  no  demurrage  charges  shall 
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be  allowed  for  such  additional  free  time.  This  section  applies  to  the  state  of  the 
weather  during  business  hours. 

Sec.  8703.  Carload  freight,  when  may  be  stored  in  depots.  Incoming  carload 
freight,  coining  under  the  pro\Tsions  of  section  8701,  may  be  stored  by  railroad 
companies  in  depots  or  warehouses  at  the  expense  of  the  owner,  if  same  is  not  re- 
moved before  demurrage  charges  attach:  Provided,  that  daily  storage  charge  on 
.such  freight  .shall  not  exceed  the  demurrage  allowed  under  this  act. 

Sec.  8704.  Refusal  of  consignee  to  accept  freight;  liability  of  consignor.  If  the 
consignee  shall  refuse  to  accept  freight  tendered  in  pursuance  of  the  bill  of  lading, 
the  carrier  charged  with  the  duty  of  deliverj'  shall  give  legal  notice  to  the  consignoi- 
of  such  refusal;  and  if  he  shall  not,  within  three  days  thereafter,  give  directions  for 
the  resliipment  or  unloading,  or  other  disposition  of  such  goods  he  shall  thenceforth 
become  liable  to  such  carrier  for  storage  on  such  goods,  or  demurrage  upon  the  car 
or  cars  in  which  they  are  stored,  to  the  same  extent,  and  at  the  same  rate  as  such 
charges  are  under  Uke  circumstances,  by  the  provisions  of  this  act  imposed  upon 
consignees  who  neglect  or  refuse,  after  notice  of  arrival,  to  remove  freight  of  Uke 
character  from  the  depots  or  cars  of  a  carrier.  A  consignee  who  has  once  refused 
to  accept  a  consignment  of  goods  shall  not  thereafter  be  entitled  to  receive  the  same, 
except  upon  payment  of  all  charges  for  storage  or  demurrage  which  have  accrued ; 
and  if  the  consignee  of  freight  in  carloads,  or  less  than  cai-loads,  shall  fail  or  neglect 
to  remove  such  freight  within  three  daj's  after  the  expiration  of  free  time,  then  the 
carrier  shall,  through  the  agent  at  point  of  shipment,  so  notify  the  shipper,  unless 
the  consignee  has  signified  his  acceptance  of  the  property.  Said  notice  may  either 
l)e  served  personally  or  given  by  mail. 

Sec.  8705.  Goods  consigned  to  order;  notice  to  whom.  When  consignors  ship 
goods  consigned  to  f)ider,  but  express  in  their  bills  of  lading  or  shipping  instruc- 
tions, the  name  of  a  person  at  destination  to  notify,  it  shall  be  the  duty  of  the 
railro£(d  or  other  transportation  company,  to  give  legal  notice  to  such  party  in  the 
same  way,  and  under  the  same  rules,  as  if  the  shipment  had  been  made  direct  to  him. 
But  when  consignor  do  not  comply  with  this  condition,  the  railroad  or  other  trans- 
jioitation  company  shall  give  notice  only  to  such  consignors ;  except  that  in  shipments 
of  grain  or  ha\'  notice  shall  also  be  given  to  the  local  exchanges :  Provided,  that  at 
the  expiration  of  free  time  the  carrier  shall  give  notice  thereof  to  the  consignor. 

Sec.  8706.  Discrimination  prohibited.  Railroad  companies  shall  not  discrimi- 
nate between  persons,  places,  or  commodities,  in  storage  or  demuiTage  charges. 
No  rebate,  refund,  drawback,  average  plan  or  other  similar  device  shall  be  lawful: 
Provided,  that  tliis  section  shall  not  apply  to  package  freight  received  in  less  than 
carload  lots  and  unloaded  in  depots  or  warehouses,  and  upon  proof  of  the  violation 
of  this  section,  either  and  each  party  to  such  discrimmation,  rebate,  refund,  draw- 
back, average  plan  or  other  similar  device  shall  be  fined  in  any  sum  not  less  than 
one  hundred  and  not  exceeding  one  thousand  dollars  for  each  offense  to  be  found  by 
the  ]\iTy  in  an  action  brought  therefor. 

Sec.  8707.  Private  cars  and  tracks;  no  demurrage.  No  demurrage  shall  be 
charged  on  private  cars  standing  on  private  tracks,  when  both  cars  and  tracks  are 
owned  by  the  same  person  or  persons. 

Sec.  8708.  Cars  for  perishable  freight.  Notliiug  in  this  act  shall  be  held  to  reUeve 
any  railroad  company  from  furnishing  cars  for  transportation  of  Uvestock  and 
perishable  freight  vithin  a  reasonable  time  after  demand  therefor  even  if  such 
time  is  less  than  the  free  time  prescribed  in  this  act. 

Sec.  8709.  Computation  of  time.  In  all  computation  of  time  mider  this  act, 
Sundays  and  legal  liohdays  shall  be  excluded. 

Sec.  8710.  Venue  of  actions;  attorney's  fee.  Actions  to  enforce  the  provisions 
of  this  act  ma\-  be  brought  in  any  court  of  competent  jurisdiction  in  the  county 
in  which  the  cause  of  action  arose  or  ui  which  the  sliipment  was  tendered  to  or  recei- 
ved or  delivered  by  the  raUroad  company  and  in  case  plamtiff  recovers  judgment 
in  such  action  a  reasonable  attorney's  fee  shall  be  allowed  as  part  thereof. 

Sec.  8711.  Acceptance  of  penalty  waives  damages.  If  any  complainant  rightly 
entitled  thereto  received  payment  of  the  charges  or  penalties  imposed  in  this  act 
for  failure  to  comply  there witli,  such  payment  shall  be  in  fuU  of  any  and  aU  claims 
for  damages  growing  out  of  such  failure:  Provided,  however,  that  such  complainant 
may  at  his  election,  waive  said  charges  and  penalties  and  claim  such  actual  damages 
as  he  mav  have  sustained. 
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Sec.  8712.  Enforcement  by  commission.  Full  power  and  authority  i.s  hereby 
given  the  railroad  commission  of  Washington  to  enforce  the  provisions  of  this  act 
either  upon  or  without  complaint  made,  and  to  prescribe  and  enforce,  when  not  in 
confUct  with  this  act,  all  such  additional  reasonable  iniles,  regulations  and  orders 
as  may  be  necessary,  and  charges  or  penalties  for  the  violation  thereof,  and  to  modify 
or  suspend  the  same,  in  order  to  compel  and  require  the  several  railroad  companies 
in  this  state  promtly  to  receive,  receipt  for,  and  forward  and  deliver  to  destina- 
tion all  lawful  freight,  and  to  make  prompt  delivery  thereof  at  destination 
to  the  consignee;  and  to  require  and  compel  railroad  companies  doing  business 
in  this  state  to  provide  and  supply  cars  and  other  raUroad  equipment  sufficient 
t(j  transport  within  a  reasonable  time  after  demand  therefor  all  lawful  freight 
properly  tendered  thereto  for  shipment  within  or  without  this  state,  and  to  pro- 
ceed against  any  raihoad  company  for  failure  or  refusal  to  provide  and  supply 
such  sufficient  cars  and  other  equipment;  and  in  case  of  conviction,  such  rail- 
road company  shall  be  fined  for  each  such  failure  or  refusal  in  any  sum  not 
less  than  one  hundred  dollars  and  not  exceeding  five  thousand  dollars  to  be  found 
by  the  jury  in  an  action  brought  therefor :  Provided,  that  upon  proof  of  pubUc 
calamity,  accident,  unprecedented  increase  of  business  or  any  other  cause  of  delay 
not  within  the  power  of  the  railroad  company  to  prevent,  no  conviction  shall  be 
found. 

Sec.  8713.  Failure  of  company  to  pay  demurrage;  penalty.  In  case  any  rail- 
road company  shall  fail  to  furnish  a  car  or  cars  to  transport  and  deliver  freight  as 
herein  provided,  by  reason  whereof  demuiTage  charges  and  penalties  become  due 
and  payable  to  shipper  or  consignee  as  herein  provided,  such  railroad  company  shall 
pay  to  such  shipper  or  consignee  such  charges  within  thiity  days  from  and  after 
flemand  thei'efor,  and  in  case  of  the  refusal  or  neglect  of  such  raUroad  company  to 
pay  such  charges  and  penalties  so  accrued  without  good  and  sufficient  cause  therefor, 
it  shall  be  subject  to  a  penalty  of  two  hundred  and  fifty  dollars  for  each  failure  or 
refusal  to  make  such  payment,  which,  together  with  the  costs  of  suit,  shall  be  re- 
coverable by  the  railroad  commission  of  Washington  in  the  superior  court  of  the 
state  of  Washington  in  any  county  in  this  state  in  or  through  which  said  railroad 
runs  or  does  business. 

Sec.  8714.  Actions  for  failure  to  furnish  cars;  what  shipper  must  show.  When 
any  action  against  any  railroad  is  brought  under  the  pro\'isions  of  this  act  for  failure 
to  furnish  cars,  it  shall  be  shown  on  the  trial  by  competent  testimony  that  the 
person  appljang  therefor  had  on  hand  at  the  time  it  became  the  duty  of  the  railroad 
under  any  application  so  made  to  furnish  the  car  or  cars  required,  the  kind  of  freight 
specified  in  the  apphcation  ready  for  shipment  in  the  said  car  or  cars,  to  the  point  of 
destination  in  the  said  apphcation  stated. 

Sec.  8715.  Enforcement  by  mandamus  or  injunction.  The  provisions  of  this 
act  may  also  be  enforced  by  mandamus  or  mandatory  injunction  on  the  relation 
or  suit  of  any  party  affected  by  the  violation  thereof  or  at  the  instance  of  said  com- 
mission. 

Sec.  8716.  Unconstitutionality  of  part  of  act.  If  any  section,  subdivision,  sen- 
tence, clause,  or  purpose  of  this  act  is  for  any  reason  held  to  be  unconstitutional, 
such  decision  shall  not  affect  the  vahdity  of  the  remaining  portions  of  the  act. 

Sec.  8717.  Cruelty  to  stock  in  transit.  RaUroad  companies  in  carrying  or  trans- 
porting animals  shall  not  permit  them  to  be  confined  in  cars  for  a  longer  period 
than  forty-eight  consecutive  hours  without  unloading  them  for  rest,  water  and 
feeding  for  a  period  of  at  least  two  consecutive  hom's,  unless  prevented  from  so 
unloading  them  by  unavoidable  accident.  In  estimating  such  confinement,  the  time 
during  which  the  animals  have  been  confined  without  such  rest  on  connecting 
roads  from  which  they  are  received  shall  be  included.  Animals  so  unloaded  shall, 
during  such  rest,  be  properly  fed,  watered  by  the  o^^-ner  or  person  having  the  custody 
of  them,  or  in  case  of  his  default  in  so  tloing,  then  by  the  railroad  company  trans- 
porting them,  at  the  expense  of  said  owner  or  person  in  custody  thereof,  and  said 
company  shall  in  such  case  have  a  hen  upon  such  animals  for  food,  care  and  custodj' 
furnished,  and  shall  not  be  Uable  for  such  detention  of  such  animals.  If  animals 
are  transported  where  they  can  and  do  have  proper  food,  water,  space  and  opportimity 
to  rest,  the  foregoing  provision  in  regard  to  their  being  unloaded  shall  not  applj'. 
Violators  of  this  section  shall  be  punished  by  a  fine  not  exceeding  one  hundred 
dollars. 


652  WAREHOUSES. 

II.  Warehouse  Receipts. 


California,^)  Connecticut/)  District  of  Columbia,^)  Illinois,*)  lowa,^) 
Kansas,^)  Louisiana,')  Maryland,*)  Massachusetts,®)  Michigan,'") 
Nebraska,")  New  Jersey,'^)  New  Mexico,")  New  York,'*)  Ohio,'^) 
Pennsylvania,'")   Rhode  Island,'')   Tennessee,'*)   Virginia,'-')   and 

Wisconsin.^")^') 

An  Act  to  make  Uniform  the  Law  of  Warehouse  Receipts.'^) 

Part  I.    The  issue  of  warehouse  receipts. 

Sec.  1.  Persons  who  may  issue  receipts.  Waieliousc  leccijjts  may  be  issued  by 
any  warehouseman. 

Tliis  should  be  read  in  conneotion  with  tlie  definition  of  warehoiisenian  in  sec.  58. 

Sec.  2.  Form  of  receipts.  Essential  terms.  Ware)iouse  lepeipts  need  not  be 
in  any  particular  form,  but  every  sucli  receipt  must  embody  within  its  written 
or  printed  terms:  a)  The  location  of  the  warehou.se  where  the  goods  are  .stored: 
b)  The  date  of  issue  of  the  receipt;  c)  The  consecutive  number  of  the  receipt;  d)  A 
statement  whether  the  goods  received  will  be  deliveretl  to  tlie  bearer,  to  a  specified 
person,  or  to  a  specified  person  or  his  order;  e)  The  rate  of  storage  charges;  f)  A 
description  of  tlie  goods  or  of  the  packages  containing  them;  g)  The  signature  of 
the  warehouseman,  which  may  be  made  by  his  authorized  agent;  h)  If  the  receipt 
is  issued  for  goods  of  which  the  warehouseman  is  owner,  either  solely  or  jointly- 
or  in  common  with  others,  the  fact  of  such  ownership;  and  i)  A  statement  of  the 
amount  of  advances  made  and  of  liabilities  incurred  for  which  the  warehouseman 
claims  a  lien.  If  the  precise  amount  of  sucli  advances  made  or  of  such  liabilities 
incurred  is,  at  the  time  of  the  issue  of  the  receipt,  imknown  to  the  warehouseman 
or  to  his  agent  who  issues  it,  a  statement  of  the  fact  that  advances  have  been  made 
or  liabilities  incurred  and  the  purjjose  thereof  is  sufficient.  A  warehouseman  shall 
be  liable  to  any  person  injured  thereljy,  for  all  damage  caused  by  the  omission 
fi'om  a  negotiable  receipt  of  any  of  the  terms  herein  required. 

Tliis  section  is  in  accordance  witli  business  custom  except  (h)  and  (i).  As  some  abuses 
have  arisen  from  warehousemen  issuing  receipts  on  their  own  goods,  it  .seemed  wise  that  when 
they  issued  negotiable  receipts  in  thi.s  way,  tlie  document  sliould  carry  notice  of  the  fact  on  its 
face.  See  sec.  53  in  this  connection.  It  is  obvious  also  that  negotiable  receipts  should  show  on 
tlieir  face  wliat  charges  are  claimed  against  tlie  goods.  See  further  as  to  this  section  .30.  Thougli 
it  is  desired  that  all  warehouse  receipts  shall  conform  to  the  rules  here  laid  down,  the  essential 
thing  is  tliat  negotiable  receipts  shall  do  so,  and  as  to  them  only  is  a  sanction  imposed  for  failing 
to  insert  the  statutoi-y  terms. 

Sec.  3.  Form  of  receipts.  What  terms  may  be  inserted.  A  warehouseman  may 
insert  in  a  receipt,  issued  l)y  him,  any  other  terms  and  conditions,  provided  that 
such  terms  and  conditions  sliall  not:  a)  Be  contrary  to  the  provisions  of  this  act; 
b)  In  any  wise  impair  his  obligation  to  exercise  that  degree  of  care  in  the  safe-keep- 
ing of  the  goods  entrusted  to  him  which  a  reasonably  careful  man  would  exercise  in 
regard  to  similar  goods  of  his  own. 

PubUc  policy  demands  the  limitation  in  (b).  See  Sohouler  on  Bailments  [1905]  sees.  36. 
3fi2  et  seq. 

Sec.  4.  Definition  of  non-negotiable  receipt.  A  receipt  in  which  it  is  stated 
that  the  goods  received  will  be  delivered  to  the  depositor,  or  to  any  other  specified 
person,  is  a  non-negotiable  receipt. 

See  note  to  the  following  section. 


1)  Acts   1909,   c.  290.   —  «)  Laws,    1907,  1907,   c.   732.   —   i^)  Gen.    Code,    1910,   sees, 

c.  220.  —  3)  Acts,  61st  Cong.  2d.  Sess.  c.  167.  8457—8509.   —  •«)   Laws,    1909,   No.   13.    — 

—  ■•)  Laws,    1907,   p.  477.  —  ')  Acts,    1907,  '')  Gen.  Laws,  1909,  cc.  2()7— 271.  —  ")  Acts, 

c.   160.  —  «)  Laws,   1909,  c.  262.  —  ")  Acts,  1909,   c.  336.   —   i')  Laws,    1908,   c.   290.  — 

1908,  No.  221.  —  8)  Laws,  1910,  c.  406.   Laws,  •-'»)  Laws,  1909,  c.  291.  —  2')  During  1911  this 

loot),  c.  19.  relating  to  bonded  distillery  ware-  act  waa  also  adopted  in  Missouri  and  Utah.  — 

houses  is  expressly  retained  in  force.  —  »)  Acta,  22)  The  annotations  to  this  act  are  reprinted. 

1907,  c.   582.  —  10)  Acts,   1909.  No.  303.  —  by  permission,  from  the  draft  law  published 

•>)    Laws,    1909,    c.    152.    —   ^^)    Laws,    1907,  by  the  Commissioners  for  Uniform  State  Laws. 
r.  133.   —  ")  Laws,    1909,  c.  38.  —  »♦)  Laws, 
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Sec.  5.  Definition  of  negotiable  receipt.  A  leceipt  in  which  it  is  stated  that 
the  goods  leceived  will  be  delivered  to  the  bearer,  or  to  the  order  of  any  person 
named  in  such  receipt  is  a  negotiable  receipt.  No  provision  .shall  be  inserted  in  a 
negotiable  receipt  that  it  is  non-negotiable.  Such  provision,  if  inserted,  shall  be  void. 

This  act  makes  a  fundamental  distinction  throughout  between  negotiable  and  non-negotiablo 
receipts.  The  former  is  the  negotiable  representative  of  the  goods,  the  latter  is  merely  evidence 
of  an  ordinary  contract  of  bailment.  This  distinction  accords  with  mercantile  usage.  Hallgarten 
V.  Oldham,   135  Mass.   1. 

Sec.  6,  Duplicate  receipts  must  be  so  marked.  When  more  than  one  negotiable 
receipt  is  issued  for  the  same  goods,  the  word  "duplicate"  shall  be  plainly  placed 
upon  the  face  of  every  such  receipt,  except  the  one  first  issued.  A  warehouseman 
shall  be  liable  for  aU  damage  caused  by  his  failure  so  to  do  to  any  one  who  purchased 
the  subsequent  receipt  for  value  supposing  it  to  be  an  original,  even  though  the 
purchase  be  after  the  delivery  of  tlic  goods  by  tlie  warehouseman  to  the  holder  of 
the  original  receipt. 

It  is  the  practice  of  most  if  not  all  careful  warehousemen  not  to  issue  duplicate  negotiable 
receipts  at  all,  and  such  issues  are  to  be  discouraged,  but  following  a  large  number  of  statutes 
already  existing  this  act  instead  of  forbidding  the  practice  altogether  safeguards  it  by  requiring 
the  receipt  to  be  plainly  marked. 

Sec.  7.  Failure  to  mark  "not  negotiable."  A  non-negotiable  receipt  shall  have 
plainly  placed  upon  its  face  by  the  warehouseman  issuing  it  "non-negotiable," 
or  "not  negotiable."  In  case  of  the  warehouseman's  failure  so  to  do,  a  holder  of  the 
receipt  who  purchased  it  for  value  supposing  it  to  be  negotiable,  may,  at  his  option, 
treat  such  receipt  as  imposing  upon  the  warehouseman  the  same  liabilities  he  would 
have  incurred  had  the  receipt  been  negotiable.  Thi.s  .section  shall  not  apply,  however, 
to  letters,  memoranda,  or  written  acknowledgments  of  an  informal  character. 

Part  II.    Obligations  and  rights  of  warehousemen  upon  their  receipts. 

Sec.  8.  Obligation  of  warehouseman  to  deliver.  A  warehouseman,  in  the  ab- 
sence of  some  lawful  excuse  provided  by  this  act,  is  bound  to  deliver  the  goods  upon 
a  demand  made  either  by  the  holder  of  a  receipt  for  the  goods  or  by  the  depositor, 
if  such  demand  is  accompanied  with:  a)  An  offer  to  satisfy  the  warehouseman's 
lien;  b)  An  offer  to  surrender  the  receipt  if  negotiable,  witli  such  indorsements  as 
would  be  necessary  for  the  negotiation  of  the  receipt;  and  c)  A  readiness  and  willmg- 
nese  to  sign,  when  the  goods  are  delivered,  an  acknowledgment  that  they  have 
been  delivered,  if  such  signature  is  requested  by  the  warehouseman.  In  case  the 
warehouseman  refuses  or  fails  to  deliver  the  goods  in  compliance  with  a  demand 
by  the  holder  or  depositor  so  accompanied,  the  burden  shall  be  upon  the  ware- 
houseman to  establish  the  existence  of  a  lawful  excuse  for  such  refusal. 

See  the  definition  of  "holder"  in  sec.  58.  The  requirement  of  signing  an  acknowledgment 
that  the  goods  have  been  received  is  in  accordance  with  uni\ersal  business  usage.  The  usage 
is  reasonable  and  is  adopted  as  the  rule  of  this  act.  The  liurden  imposed  on  the  warehouseman 
in  the  last  paragrapli  agrees  with  the  older  law.    Burnell  v.  N.  Y.  C.  R.  R.  Co.,  45  X.  Y.  184. 

Sec.  9.  Justification  of  warehouseman  in  delivering.  A  warehouseman  is  justi- 
fied in  delivering  the  goods,  subject  to  the  provisions  of  the  three  following  sections, 
to  one  who  is:  a)  The  person  lawfully  entitled  to  the  possession  of  the  goods,  or 
liis  agent;  b)  A  person  who  is  eitlier  himself  entitled  to  delivery  by  the  terms  of 
a  non-negotiable  receipt  issued  for  the  goods,  or  who  has  written  authority  from 
the  person  so  entitled  either  indorsed  upon  the  receipt  or  written  upon  anothei- 
])aper,  or  c)  A  person  in  possession  of  a  negotiable  receipt  by  the  terms  of  which 
the  goods  are  deliverable  to  him  or  order  or  to  bearer,  or  which  has  been  endorse<l 
to  him  or  in  blank  by  the  person  to  whom  delivery  was  jjromised  by  the  terms 
of  the  receipt  or  b}'  his  mediate  or  immediate  indorsee. 

This  section  gives  the  warehouseman  a  justification  in  some  cases  where  he  wotild  not  under 
the  preceding  section  be  bound  to  deliver,  e.  g.,  if  a  thief  presented  a  negotiable  receipt  properl>- 
indorsed,  the  warehouseman  would  be  protected  if  he  delivered  the  goods  innocently. 

Sec.  10.  Warehouseman's  liability  for  misdelivery.  Where  a  warehouseman 
delivers  the  goods  to  one  who  is  not  in  fact  lawfully  entitled  to  the  possession  of 
them,  the  warehouseman  shall  be  liable  as  for  conversion  to  all  having  a  right  of 
property  or  possession  in  the  goods  if  he  delivered  the  goods  otherwise  than  as 
authorized  by  subdivisions  b)  and  c)  of  the  preceding  section  and  though  he  delivered 
the  goods  as  authorized  by  said  subdivisions  he  shall  be  so  liable,  if  prior  to  such 
delivery  he  had  either:  a)  Been  requestetl,  by  or  on  behalf  of  the  person  lawfully 
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entitled  to  a  right  of  property  or  possession  in  the  goods,  not  to  make  such  delivery; 
or  b)  Had  information  that  the  delivery  about  to  be  made  was  to  one  not  lawfully 
entitled  to  the  possession  of  the  goods. 

See  Schouler  on  Bailments,  [1905]  sees.  44,  45:  Velsian  v.   Lewis,   15  Oreg.  539. 

Sec.  11.  Negotiable  receipts  must  be  cancelled  when  goods  delivered.  Except 
as  provided  in  section  36,  where  a  warehouseman  delivers  goods  for  which  he  had 
issued  a  negotiable  receipt,  the  negotiation  of  which  would  transfer  the  right  to 
the  possession  of  the  goods,  and  fails  to  take  up  and  cancel  the  receipt,  he  shall 
be  liable  to  any  one  who  purchases  for  value  in  good  faith  such  receipt,  for  failure 
to  deliver  the  goods  to  him,  whether  such  purchaser  acquired  title  to  the  receipt 
before  or  after  the  delivery  of  the  goods  by  the  warehouseman. 

It  is  an  obvious  requiremont  of  tlie  mercantile  use  of  negotiable  receipts  that  the  goods 
shall  remain  in  the  warehouse  as  long  as  tlie  receipt  is  outstanding.  The  section  does  not  apply 
to  non-negotiable  receipts,  because  usage  and  mercantile  necessity  frequently  require  delivery 
in  such  cases  without  siurender  of  the  receipt. 

Sec.  12.  Negotiable  receipts  must  be  canceled  or  marked  when  part  of  goods 
delivered.  Except  as  provided  in  section  36,  where  a  warehouseman  delivers  part 
of  the  goods  for  which  he  had  issued  a  negotiable  receipt  and  fails  either  to  take 
up  and  cancel  such  receipt,  or  to  place  plainly  upon  it  a  statement  of  what  goods 
or  packages  have  been  delivered  he  shall  be  liable,  to  any  one  who  purchases  for 
value  in  good  faith  such  receipt,  for  faUure  to  deUver  all  the  goods  specified  in  the 
receipt,  whether  such  purchaser  acquired  title  to  the  receipt  before  or  after  the  deliv- 
ery of  any  portion  of  the  goods  by  the  warehouseman. 

This  section  follows  as  to  partial  deliveries  the  rule  of  the  preceding. 

Sec.  13.  Altered  receipts.  The  alteration  of  a  receipt  shall  not  excuse  the  ware- 
houseman who  issued  it  from  any  liability  if  such  alteration  was:  a)  Immaterial, 
b)  Authorized,  or  c)  Made  without  fraudulent  intent.  If  the  alteration  was  authorized, 
the  warehouseman  shall  be  liable  according  to  the  terms  of  the  receipt  as  altered. 
If  the  alteration  was  unauthorized,  but  made  without  fraudulent  intent,  the  ware- 
houseman shall  be  liable  according  to  the  terms  of  the  receipt,  as  they  were  before 
alteration.  Material  and  fraudulent  alteration  of  a  receipt  sliall  not  excuse  the 
warehouseman  who  issued  it  from  habiUtj'  to  deliver,  according  to  the  terms  of  the 
receipt  as  originally  issued,  the  goods  for  which  it  was  issued,  but  shall  excuse  him  from 
any  other  liability  to  the  person  who  made  the  alteration  and  to  any  person  who 
took  with  notice  of  the  alteration.  Any  purchaser  of  the  receipt  for  value  without 
notice  of  the  alteration  shall  acquire  the  same  rights  against  the  warehouseman 
which  such  purchaser  would  have  acquired  if  the  receipt  had  not  been  altered  at  the 
time  of  the  purchase. 

This  section  adopts  the  prevailing  rule  of  the  common  law.  Even  fraudulent  alteration 
cannot  divest  the  title  of  the  owner  of  stored  goods,  and  the  warehouseman  is  therefor  liable 
to  redeUver  them  to  the  owner. 

Sec.  14.  Lost  or  destroyed  receipts.  Wliere  a  negotiable  receipt  has  been  lost 
or  destroyed,  a  court  of  competent  jurisdiction  may  order  the  delivery  of  the  goods 
upon  satisfactory  proof  of  such  loss  or  destruction  and  upon  the  giving  of  a  bond 
with  sufficient  sureties  to  be  approved  by  the  court  to  protect  the  warehouseman 
from  any  liabilitj'  or  expense,  which  he  or  any  person  injured  by  such  delivery 
may  incur  by  reason  of  the  original  receipt  remaining  outstanding.  The  court  may 
also  in  its  dmcretion  order  the  payment  of  the  warehouseman's  reasonable  costs 
and  counsel  fees.  The  delivery  of  the  goods  under  an  order  of  the  court  as  provided 
in  this  section,  shall  not  reUeve  the  warehouseman  from  liability  to  a  person  to 
whom  the  negotiable  receipt  has  been  or  shall  be  negotiated  for  value  without 
notice  of  the  proceedings  or  of  tlie  delivery  of  the  goods. 

As  it  is  for  obvious  reasons  forbidden  and  indeed  made  a  criminal  offence  [sec.  52]  to  issue 
ail  additional  negotiable  receipt,  it  is  evident  that  even  when  receipts  are  supposed  to  have 
been  lost  or  destroyed,  great  care  must  be  used  in  permitting  such  an  issue  or  what  is  the  same 
thing  the  redelivery  of  the  goods  without  the  surrender  of  the  original  receipt.  It  is  not  enough 
that  the  parties  agree  that  the  goods  shall  be  given  up  or  a  new  receipt  issued.  It  Ls  essential 
that  a  court  shall  pass  upon  the  question  and  make  sure  that  the  original  is  lost  or  destroyed 
and  that  a  proper  indemnity  is  taken,  for  the  rights  of  possible  innocent  purchasers  of  the  original 
receipt  are  involved. 

Sec.  15.  Effect  of  duplicate  receipts.  A  receipt  upon  the  face  of  which  the  word 
"duplicate"  is  plainly  placed  is  a  representation  and  warranty  by  the  warehouseman 
that  such  receipt  is"  an  accurate  copy  of  an  original  receipt  properly  issued  and 
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uncancelled  at  the  date  of  the  issue  of  the  duplicate,  but  shall  impose  upon  him  no 
other  liability. 

See  note  to  sec.  (J. 

Sec.  16,  Warehouseman  cannot  set  up  title  in  himself.  No  title  or  right  to 
tlie  possession  of  the  goods,  on  the  part  of  the  warehouseman,  unless  such  title 
or  right  is  derived  du-ectly  or  indirectly  from  a  transfer  made  by  the  depositor 
at  the  time  of  or  subsequent  to  the  deposit  for  storage,  or  from  the  warehouseman's 
lien,  shall  excuse  the  warehouseman  from  UabiUty  for  refusing  to  deliver  the  goods 
according  to  the  terms  of  the  receipt. 

This  states  the  common  law.     3  Am.    &  Eng.  Encyc.  of  Law,   759. 

Sec.  17.  Interpleader  of  adverse  claimants.  If  more  than  one  person  claims 
the  title  or  possession  of  the  goods,  the  warehouseman  may,  either  as  a  defense 
to  an  action  brought  against  him  for  non-dehvery  of  the  goods,  or  as  an  original 
suit,  whichever  is  appropriate,  require  aU  known  claimants  to  interplead. 

The  case  of  Crawshay  v.  Thornton,  2  Myl.  <&  C.  1,  unfortunately  held  that  interpleader 
was  not  a  proper  remedy  in  such  a  case.  It  is,  however,  the  only  adequate  remedy  and  is  probably 
generally  allowed  in  this  country.    3  Am.    &  Eng.  Encyc.  of  Law,  762. 

Sec.  18.    Warehouseman  has  reasonable  time  to  determine  validity  of  claims. 

If  some  one  other  than  the  depositor  or  person  claiming  under  him  has  a  claim 
to  the  title  or  possession  of  the  goods,  and  the  warehouseman  lias  information  of 
such  claim,  the  warehouseman  shall  be  excused  from  liabiUty  for  refusing  to  deliver 
the  goods,  either  to  tlie  depositor  or  person  claiming  under  him  or  to  the  adverse 
claimant,  untU  the  warehouseman  has  had  a  reasonable  time  to  ascertain  the  vahdity 
of  the  adverse  claim  or  to  bring  legal  proceedings  to  compel  all  claimants  to  in- 
t.erplead. 

It  seems  obviously  proper  that  the  warehouseman  should  be  protected  for  such  brief  period 
as  may  be  necessary  to  enable  him  to  determine  the  rights  of  the  claimants. 

Sec.  19.  Adverse  title  is  no  defense  except  as  above  provided.  Except  as  provided 
in  the  two  precedmg  sections  and  m  sections  9  and  36,  no  right  or  title  of  a  third 
person  shall  be  a  defense  to  an  action  brought  by  the  depositor  or  person  claiming 
under  him  agamst  the  warehouseman  for  failure  to  deliver  the  goods  according  to 
tlie  terms  of  the  receipt. 

Except  as  qualified  by  the  preceding  sections,  the  common  law  doctrine  is  here  stated 
that  a  bailee  cannot  set  up  the  title  of  a  third  person  as  an  excuse  for  failure  to  deliver  the  goods. 
See  3  Am.    &  Eng.  Encyc.  of  Law,   758. 

Sec.  20.  Liability  for  non-existence  or  misdescription  of  goods.  A  warehouseman 
shall  be  liable  to  the  holder  of  a  receipt  for  damages  caused  by  the  non-existence 
of  the  goods  or  by  the  failure  of  the  goods  to  correspond  with  the  description  thereof 
in  the  receipt  at  the  time  of  its  issue.  If,  however,  the  goods  are  described  in  a  receipt 
merely  by  a  statement  of  marks  or  labels  upon  them,  or  upon  packages  containing 
them,  or  by  a  statement  that  the  goods  are  said  to  be  goods  of  a  certain  kind,  or 
that  the  packages  contamLng  the  goods  are  said  to  contam  goods  of  a  certain  kind, 
or  by  words  of  like  purport,  such  statements,  if  true,  shall  not  make  liable  the  ware- 
houseman issuing  the  receipt,  although  the  goods  are  not  of  the  kind  which  the  marks 
or  labels  upon  them  indicate,  or  of  the  kind  they  were  said  to  be  by  the  depositor. 

This  section  imposes  on  the  warehouseman  a  stricter  rule  than  that  generally  in  force  in 
this  countr5'  in  that  it  makes  a  warehouseman  liable  for  an  innocent  misdescription  of  the  goods. 
See  Hale  v.  ililwaukee  Dock  Co.  23  Wis.  276.  But  as  the  warehouseman  can  readily  protect 
himself  by  inserting  in  the  receipt  only  what  he  knows,  namely  the  marks  on  the  goods  or  the 
statements  of  the  depositor  regarding  them,  it  is  provided  that  the  warehouseman  be  responsible 
for  what  he  asserts. 

Sec.  21.  Liability  for  care  of  goods.  A  warehouseman  shall  be  liable  for  any 
loss  or  injurj-  to  the  goods  caused  by  his  failure  to  exercise  such  care  in  regard  to 
them  as  a  reasonably  careful  owTier  of  similar  goods  would  exercise,  but  he  shall 
not  be  Uable,  in  the  absence  of  an  agreement  to  the  contrary,  for  any  loss  or  injury 
to  the  goods  which  could  not  have  been  avoided  by  the  exercise  of  such  care. 

This  states  the  common  law.     3  Am.    &   Eng.   Encj'c.   of  Law,   750. 

Sec.  22.  Goods  must  be  kept  separate.  Except  as  provided  in  tlie  following 
section,  a  wareliouseman  shaU  keep  the  goods  so  far  separate  from  goods  of  other 
depositors,  and  from  other  goods  of  the  same  depositor  for  which  a  separate  receipt 
has  been  issued,  as  to  permit  at  all  times  the  identification  and  re-delivery  of  the 
goods  deposited. 

As  to  most  merchandise,  of  course,  the  warehouseman's  duty  is  to  keep  the  goods  of  each 
depositor  separate.    The  following  section  provides  for  the  exception  to  the  rule. 
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Sec.  23.    Fungible  goods  may  be  commingled,  if  warehouseman  authorized. 

If  authorized  by  agreement  or  by  custom,  a  warehouseman  may  mingle  fungibU- 
goods  with  other  goods  of  the  same  kind  and  grade.  In  .such  ca.se  the  various  deposi- 
tors of  the  mingled  goods  shall  own  the  entire  mass  in  common  and  each  depositor 
shall  be  entitled  to  such  portion  thereof  as  the  amount  deposited  by  liini  bears  to 
the  whole. 

An  exceptional  rule  prevails  in  this  coiuitry  by  custom  as  to  Rrain  and  similar  merchandise. 
See  definition  of  "fungible"   in  section   .">8. 

Sec.  24.  Liability  of  warehouseman  to  depositors  of  commingled  goods.  The 
warehouseman  shall  be  severally  liable  to  eacli  depositor  for  the  care  and  re-deliverj' 
of  his  share  of  such  mass  to  the  same  extent  an(l  undei'  the  .same  circumstances  as 
if  the  goods  had  been  kept  separate. 

This  section  and  the  two  preceding  sections  state  the  general  American  law. 

Sec.  25.  Attachment  or  levy  upon  goods  for  which  a  negotiable  receipt  has  been 
issued.  If  goods  are  delivered  to  a  warehouseman  by  the  owner  or  t\y  a  person 
whose  act  in  conveyuig  the  title  to  them  to  a  purchaser  in  good  faith  for  value 
would  bind  the  owner,  and  a  negotiable  receipt  is  issued  for  them,  they  cannot 
tliereafter,  while  in  the  possession  of  tlie  wareliouseman,  be  attached  by  garnishment 
or  otherwise,  or  be  levied  upon  under  an  execution,  unle.ss  the  receipt  be  first  sur- 
rendered to  the  warehouseman,  or  its  negotiation  enjoined.  The  warehouseman 
shall  in  no  case  be  compelled  to  deliver  up  the  actual  pos.session  of  tlic  goods  until 
the  receipt  is  surrendered  to  him  or  impounded  by  the  court. 

See  note   to  sec.  39  of  the  uniform  sales  act. 

Sec.  26,  Creditors'  remedies  to  reach  negotiable  receipts.  A  creditor  whose 
debtor  is  the  owner  of  a  negotiable  receipt  shall  be  entitled  to  such  aid  from  courts 
of  appropriate  jurisdiction,  by  injunction  and  otlierwi.se,  in  attaching  such  receiptor 
in  satisfying  the  claim  by  means  thereof  as  is  allowed  at  law  or  in  equity,  in  regard  to 
l)ropertj'  which  cannot  readily  be  attached  or  levied  upon  by  ordinarj^  legal  process. 

This  section  is  to  enable  tlie  court  to  give  the  fullest  relief  possible  in  making  the  negotiable 
receipt  available  tn  the  creditor  since  the  goods  cannot  otherwise  lie  taken  from  tlie  warehouse- 
man's possession. 

Sec.  27.  What  claims  are  included  in  the  warehouseman's  lien.  Subject  to 
the  provisions  of  section  30,  a  wai'ehouseman  sliall  have  a  lien  on  goods  deposited 
or  on  the  proceeds  thereof  in  his  hands,  for  all  lawful  charges  for  storage  and  preser- 
vation of  the  goods;  also  for  all  lawful  claims  for  money  advance<l,  interest,  in- 
surance, transportation,  labor,  weighing,  coopering,  and  other  charges  and  expenses 
in  relation  to  such  goods;  also  for  all  reasonable  charges  and  expenses  for  notice, 
and  advertisements  of  sale,  and  for  sale  of  the  goods  wlierc  default  has  been  made 
in  satisfying  the  warehouseman's  lien. 

Sec.  28.  Against  what  property  the  lien  may  be  enforced.  Subject  to  the  pro- 
visions of  section  30  a  waieliouseinan's  lien  may  be  enforced:  a)  Against  all  goods, 
whenever  deposited,  belonging  to  the  person  who  is  liable  as  debtor  for  the  claims 
in  regard  to  which  the  lien  is  ns.serted,  and  b)  Against  all  goods  belonging  to  otliers 
which  have  been  deposited  at  any  time  by  the  person  who  is  liable  as  debtor  for 
the  claims  in  regard  to  which  the  lien  is  asserted  if  such  person  had  been  so  entrusted 
with  the  pos.session  of  the  goods  that  a  pledge  of  tlie  same  by  him  at  the  time  of  the 
deposit  to  one  who  took  the  goods  in  good  faith  for  value  would  have  been  valid. 

Sec.  29.  How  the  lien  may  be  lost.  A  warehouseman  loses  his  lien  upon  goods: 
a)  By  suiTendering  possession  thereof,  or  b)  By  refusing  to  deliver  the  goods  when 
a  demand  is  made  with  which  he  is  bound  to  comply  under  the  provisions  of  this  act. 

This  section   merely  states  the  rule  of  the  commen   law. 

Sec.  30.  Negotiable  receipt  must  state  charges  for  with  lien  claimed.  If  a  nego- 
tiable receipt  is  issued  for  goods,  tlie  warehouseman  shall  have  no  lien  thereon, 
except  for  charges  for  storage  of  those  goods  subsequent  to  the  date  of  the  receipt, 
unless  the  receipt  expresslj'  enumerates  other  charges  for  which  a  lien  is  claimed. 
In  such  case  there  shall  be  a  lien  for  the  charges  enumerated  so  far  as  they  are  within 
the  terms  of  section  27,  although  the  amount  of  the  charges  so  enumerated  is  not 
stated  in  the  receipt. 

This  section  is  obviously  requisite  for  the  credit  of  negotiable  receipts.    See  note  to  sec.  2. 

Sec.  31.  Warehouseman  need  not  deliver  untillien  is  satisfied.  A  warehouseman 
having  a  lien  valid  against  the  i>erson  demanding  the  goods  may  refuse  to  deliver 
the  goods  to  him  until  the  lien  is  satisfied. 

This  is  the  rule  of  the  common  law. 
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Sec.  32.  Warehouseman's  lien  does  not  preclude  other  remedies.  Whether 
a  warehouseman  lias  or  has  not  a  Uea  upon  the  goods,  he  is  entitled  to  all  remedies 
allowed  by  law  to  a  creditor  against  his  debtor,  for  the  collection  from  the  depositor 
of  all  charges  and  advances  which  the  depositor  lias  expressly  or  impliedly  contracted 
with  the  warehouseman  to  paj'. 

This  section   only  restates  the  common   law. 

Sec.  33,  Satisfaction  of  lien  by  sale.  A  warehouseman's  lien  for  a  claim  which 
lias  become  due  may  be  satisfied  as  follows:  The  warehouseman  shall  give  a  written 
notice  to  tlie  person  on  whose  account  the  goods  are  held,  and  to  any  other  person 
known  by  the  warehouseman  to  claim  an  interest  in  the  goods.  Such  notice  shall 
be  given  by  delivery  in  person  or  by  registered  letter  addressed  to  the  last  known 
place  of  business  or  abode  of  the  person  to  be  notified.  The  notice  shall  contain: 
a)  An  itemized  statement  of  the  warehouseman's  claim,  showing  the  sum  due  at 
tlie  time  of  the  notice  and  the  date  or  dates  when  it  became  due;  b)  A  brief  description 
of  the  goods  against  which  the  lien  exists;  c)  A  demand  that  the  amount  of  the  claim 
as  stated  in  the  notice,  and  of  such  further  claim  as  sliall  accrue,  shall  be  paid  on 
or  before  a  day  mentioned,  not  less  than  ten  days  from  the  delivery  of  the  notice 
if  it  is  personally  delivered,  or  from  the  time  when  the  notice  should  reach  its  desti- 
nation, according  to  the  due  course  of  post,  if  the  notice  is  sent  by  mail;  and  d)  A 
statement  that  unless  the  claim  is  paid  within  the  time  specified  the  goods  will 
be  advertised  for  sale  and  sold  by  auction  at  a  specified  time  and  place.  In  accordance 
with  the  terms  of  a  notice  so  given,  a  sale  of  the  goods  by  auction  may  be  had  to 
satisfy  any  valid  claim  of  the  warehouseman  for  which  he  has  a  lien  on  the  goods. 
The  sale  shall  be  had  in  the  place  wiiere  the  lien  was  acquired,  or.  if  such  place 
is  manifestly  unsuitable  for  the  purpose,  at  the  nearest  suitable  place.  After  the 
time  for  the  payment  of  the  claim  specified  in  the  notice  to  the  depositor  has  elapsed, 
an  advertisement  of  the  sale,  describing  the  goods  to  be  sold,  and  stating  the  name 
of  the  owner  or  person  on  whose  account  the  goods  are  held,  and  the  time  and  place 
of  the  sale,  shall  be  published  once  a  week  for  two  consecutive  weeks  m  a  news- 
paper published  in  the  place  where  such  sale  is  to  be  held.  The  sale  shall  not  be 
held  less  than  fifteen  days  from  the  time  of  the  first  publication.  If  there  is  no 
newspaper  published  in  such  place,  the  advertisement  shall  be  posted  at  least  ten 
days  before  such  sale  in  not  less  than  six  conspicuous  places  therein.  From  the 
proceeds  of  such  sale  the  warehouseman  shall  satisfy  his  lien,  including  the  reasonable 
charges  of  notice,  advertisement,  and  sale.  The  balance,  if  any,  of  such  proceeds 
shall  be  held  by  the  warehouseman,  and  delivered  on  demand  to  tlie  person  to  whom 
he  would  have  been  bound  to  deliver  or  justified  in  delivering  the  goods.  At  any 
time  before  the  goods  are  so  sold  any  person  claiming  a  right  of  property  or  possession 
therein  may  pay  the  warehouseman  the  amount  necessary-  to  satisfy  his  lien  and  to 
pay  the  reasonable  expenses  and  liabilities  incurred  in  servuig  notices  and  advertis- 
ing and  preparing  for  the  sale  up  to  the  time  of  such  payment.  The  warehouseman 
shall  deliver  the  goods  to  the  person  making  such  payment  if  he  is  a  person  entitled, 
under  the  provisions  of  this  act,  to  the  possession  of  the  goods  on  payment  of  charges 
thereon.  Otherwise  the  warehouseman  shall  retain  possession  of  the  goods  accord- 
ing to  the  terms  of  the  original  contract  of  deposit. 

Sec.  34.  Perishable  and  hazardous  goods.  If  goods  are  of  a  perishable  nature, 
or  by  keeping  will  deteriorate  greatly  in  value,  or  by  theu'  odor,  leakage,  inflam- 
mability, or  explosive  nature,  will  be  liable  to  injure  other  property,  the  warehouseman 
may  give  such  notice  to  the  owner,  or  to  the  person  in  whose  name  the  goods  are 
stored,  as  is  reasonable  and  jiossible  under  the  circumstances,  to  satisfy  the  lien 
upon  such  goods,  and  to  remove  them  from  the  warehouse,  and  in  the  event  of  the 
failure  of  such  person  to  satisfy  the  lien  and  to  remove  the  goods  within  the  time 
so  specified,  the  warehouseman  may  sell  the  goods  at  public  or  jirivate  sale  without 
advertising.  If  the  warehouseman  after  a  reasonable  effort  is  unable  to  sell  such 
goods,  he  may  dispose  of  them  in  any  lawful  mamier,  and  shall  incur  no  liability 
by  reason  thereof.  The  proceeds  of  any  sale  made  mider  the  terms  of  this  section 
shall  be  disposed  of  in  the  same  way  as  the  proceeds  of  sales  made  under  the  terms 
of  the  precedmg  section. 

Sec.  35.  Other  methods  of  enforcing  liens.  The  remedy  for  enforcing  a  lien 
herein  provided  does  not  preclude  any  other  remedies  allowed  by  law  for  the  enforce- 
ment of  a  hen  against  personal  property  nor  bar  the  right  to  recover  so  much  of  the 
warehouseman's  claim  as  shall  not  be  paid  by  the  proceeds  of  the  sale  of  the  property. 
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Sec.  36.  Effect  of  sale.  AfUr  goods  have  been  lawfully  sold  to  satisfy  a  ware- 
houseman's lien,  or  have  been  lawfully  sold  or  disposed  of  because  of  their  perishable 
or  hazardous  nature,  the  warehouseman  shall  not  thereafter  be  liable  for  failure 
to  deliver  the  goods  to  the  depositor,  or  owner  of  the  goods,  or  to  a  holder  of  the 
receipt  given  for  the  goods  when  they  were  deposited,  even  if  such  receipt  be  nego- 
tiable. 

This  section  necessarily  qualifies  the  right  of  a  purchaser  of  a  negotiable  receipt. 

Part  III.     Negotiation  and  transfer  of  receipts. 

Sec.  37.  Negotiation  of  negotiable  receipts  by  delivery.  A  negotiable  receipt 
may  be  negotiated  by  delivery :  a)  Where,  by  the  terms  of  the  receipt,  the  warehouse- 
man undertakes  to  deliver  the  goods  to  the  bearer,  or  b)  Where,  by  the  terms  of  the 
receipt,  the  warehouseman  undertakes  to  deliver  the  goods  to  the  order  of  a  specified 
person,  and  such  person  or  a  subsequent  indorsee  of  the  receipt  has  indorsed  it  in 
blank  or  to  bearer.  Where,  by  the  terms  of  a  negotiable  receipt,  the  goods  are 
deliverable  to  bearer  or  where  a  negotiable  receipt  has  been  indorsed  in  blank  or 
to  bearer,  any  holder  may  indorse  the  same  to  himself  or  to  any  other  specified  per- 
son, and  in  such  case  the  receipt  shall  thereafter  be  negotiated  only  by  the  indorse- 
ment of  such  indorsee. 

It  is  not  usual  for  warehouse  receipts  to  be  made  to  bearer  but  as  it  seems  clear  that  if  a 
receipt  were  made  in  that  form  it  should  be  negotiable  by  delivery,  it  seemed  wise  to  make 
provision  for  the  case.  The  rule  as  to  restrictive  indorsement  is  also  aimed  rather  to  cover  a 
possible  contingency  than  a  usual  practice. 

Sec.  38.  Negotiation  of  negotiable  receipts  by  indorsement.  A  negotiable  receipt 
may  be  negotiated  by  the  indorsement  of  the  person  to  whose  order  the  goods 
are,  by  the  terms  of  the  receipt,  deliverable.  Such  indorsement  may  be  in  blank, 
to  bearer  or  to  a  specified  person.  If  indorsed  to  a  specified  person,  it  may  be  again 
negotiated  by  the  indorsement  of  such  person  in  blank,  to  bearer  or  to  another 
specified  person.    Subsequent  negotiation  may  be  made  in  like  manner. 

This  section  applies  the  law  of  bills  and  notes,  as  it  is  in  fact  applied  by  mercantile  cus- 
tom, to  warehouse  receipts. 

Sec.  39.  Transfer  of  receipts.  A  receipt  which  is  not  in  such  form  that  it  can 
be  negotiated  by  delivery  may  be  transferred  by  the  holder  by  delivery  to  a  purchast^r 
or  donee.  A  non-negotiable  receipt  cannot  be  negotiated,  and  the  indorsement 
of  such  a  receipt  gives  the  transferee  no  additional  right. 

The  throe  preceding  sections  follow  the  terminology  of  the  negotiable  instruments  law  in 
distinguishing  "negotiation"  and  "transfer."  Sec.  39  applies  not  only  to  the  transfer  of  non- 
negotiable  receipts,  but  also  to  the  transfer  without  a  necessary  indorsement  of  negotiable  receipts. 

Sec.  40.  Who  may  negotiate  a  receipt.  A  negotiable  receipt  may  be  nego- 
tiated: a)  By  tlie  owner  thereof;  or  b)  By  any  person  to  whom  the  possession  or 
custody  of  the  receipt  has  been  entrusted  by  the  owner,  if,  by  the  terms  of  the 
receipt,  the  warehouseman  undertakes  to  deliver  the  goods  to  the  order  of  the 
person  to  whom  the  possession  or  custody  of  tlie  receipt  has  been  entrusted,  or  if 
at  the  time  of  such  entrusting  the  receipt  is  in  such  form  tliat  it  may  be  negotiated 
by  delivery. 

Tliis  aection  and  the  next  are  of  fundamental  importance  to  the  mercantile  community. 
They  state  familiar  law  in  regard  to  bills  and  notes,  and  there  is  authority  for  them  in  the  older 
statutes  making  warehouse  receipts  and  bills  of  lading  negotiable  and  in  well  recognized  mercantile 
custom.  It  will  be  noticed  that  one  who  takes  by  trespass  or  a  finder  is  not  included  within 
the  description  of  those  who  may  negotiate.  In  the  uniform  bills  of  Itiding  act,  sec.  31,  full 
negotiabiUty  is  given  to  bills  of  lading. 

Sec.  41.  Rights  of  person  to  whom  a  receipt  has  been  negotiated.  A  person 
to  whom  a  negotiable  receipt  has  been  duly  negotiated  acquires  thereby:  a)  Such 
title  to  the  goods  as  the  person  negotiating  the  receipt  to  him  had  or  had  ability 
to  convey  to  a  purchaser  in  good  faith  for  value,  and  also  such  title  to  the  goods 
as  the  depositor  or  person  to  whose  order  the  goods  were  to  be  deUvered  by  the 
terms  of  the  receipt  had  or  had  ability  to  convey  to  a  purchaser  in  good  faith  for 
value;  and  b)  The  direct  obligation  of  the  warehouseman  to  hold  possession  of  the 
goods  for  him  according  to  the  terms  of  the  receipt  as  fully  as  if  the  warehouseman 
had  contracted  directly  with  him. 

This  section  follows  the  mercantile  theory  of  making  the  negotiable  receipt  represent  not 
simply  the  title  the  person  negotiating  it  had,  but  also  whatever  property  the  depositor  had, 
that  beuig  what  the  receipt  represented.  See  Shaw  v.  Railroad  Co.  101  U.  S.  657;  Hurt's  Case, 
99  Ala.    140;   Bank  v.   Lee,   99  Ala.   496. 
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-'  Sec.  42.  Rights  of  person  to  whom  a  receipt  has  been  transferred.  A  person 
to  whom  a  receipt  has  been  transferred  but  not  negotiated,  acquires  thereby,  as 
against  the  transferor,  the  title  of  the  goods,  subject  to  the  terms  of  any  agreement 
with  the  transferor.  If  the  receipt  is  non-negotiable  such  person  also  acquires  the 
right  to  notify  the  warehouseman  of  the  transfer  to  him  of  such  receipt,  and  thereby 
to  acquire  the  direct  obligation  of  the  warehouseman  to  hold  possession  of  the  goods 
for  him  according  to  the  terms  of  the  receipt.  Prior  to  the  notification  of  the  ware- 
houseman by  the  transferor  or  transferee  of  a  non-negotiable  receipt,  the  title 
of  the  transferee  to  the  goods  and  the  right  to  acquire  the  obhgation  of  the  ware- 
houseman may  be  defeated  by  the  levy  of  an  attachment  or  execution  upon  the 
goods  by  a  creditor  of  the  transferor,  or  by  a  notification  to  the  warehouseman 
by  the  transferor  or  a  subsequent  purchaser  from  the  transferor  of  a  subsequent 
sale  of  the  goods  by  the  transferor. 

So  far  as  a  non-negotiable  receipt  is  concerned  this  states  the  rights  at  conunon  law  of  any 
purchaser  of  bailed  goods.  Therefor  the  purchaser  gets  nothing  by  the  warehouse  receipt  except 
evidence.  In  the  case  of  a  negotiable  receipt  the  purchaser  has  the  further  right  given  by  the 
next  section. 

Sec.  43.  Transfer  of  negotiable  receipt  without  indorsement.  Wliere  a  nego- 
tiable receipt  is  transferred  for  value  by  delivery,  and  the  indorsement  of  the  trans- 
feror is  essential  for  negotiation,  the  transferee  acquires  a  right  against  the  transferoi- 
to  compel  him  to  indorse  the  receipt,  unless  a  contrary  intention  appears.  Tlie  ne- 
gotiation shall  take  effect  as  of  the  time  when  the  indorsement  is  actually  made. 

This  follows  the  analogy  of  bills  and  notes.   Crawford,  Negotiable  Instruments  Law,  sec.  79. 

Sec.  44.  Warranties  on  sale  of  receipt.  A  person  who  for  value  negotiates  or 
transfers  a  receipt  by  indorsement  or  delivery,  including  one  who  assigns  for 
value  a  claim  secured  by  a  receipt,  unless  a  contrary  intention  appears,  warrants: 
a)  That  the  receipt  is  genuine;  b)  That  he  has  a  legal  right  to  negotiate  or  transfer 
it;  c)  That  he  has  knowledge  of  no  fact  which  would  impair  the  validity  or  worth 
of  the  receipt,  and  d)  That  he  has  a  right  to  transfer  the  title  to  the  goods  and  that 
the  goods  are  merchantable  or  fit  for  a  particular  purpose  whenever  such  warranties 
would  have  been  implied,  if  the  contract  of  the  parties  had  been  to  transfer  without 
a  receipt  the  goods  represented  thereby. 

This  section  except  (d)  follows  the  negotiable  instruments  law.    Crawford,  sec.  115. 

Sec.  45.  Indorser  not  a  guarantor.  The  indorsement  of  a  receipt  shall  not  make 
the  indorser  liable  for  any  failure  on  the  part  of  the  warehouseman  or  previous 
indorsers  of  the  receipt  to  fulfil  their  respective  obligations. 

Mercantile  usage  in  regard  to  warehouse  receipts  differs  from  that  in  regard  to  bills  and 
notes  in  the  matter  to  which  this  section  relates.  It  states  the  existing  law  even  where  statutes 
have  made  warehouse  receipts  and  bills  of  lading  negotiable.  Shaw  v.  Railroad  Co.,  101  U.  S. 
.557;  Mida  v.  Geissmann,   17  111.  App.  207. 

Sec.  46.  No  warranty  implied  from  accepting  payment  of  a  debt.  A  mortgagee, 
pledgee,  or  holder  for  security  of  a  receipt  who  in  good  faith  demands  or  receives 
payment  of  the  debt  for  which  such  receipt  is  security,  whether  from  a  party  to 
a  draft  drawn  for  such  debt  or  from  any  other  person,  shall  not  by  so  doing  be  deemed 
to  represent  or  to  warrant  the  genuineness  of  such  receipt  or  the  quantity  or  quality 
of  the  goods  therein  described. 

See  note  to  sec.   37  of  the  uniform  bills  of  lading  act. 

Sec.  47.    When  negotiation  not  impaired  by  fraud,  mistake,  or  duress.    The 

validity  of  the  negotiation  of  a  receipt  is  not  impaired  by  the  fact  that  such  nego- 
tiation was  a  breach  of  duty  on  the  part  of  the  person  making  the  negotiation,  or 
by  the  fact  that  the  owner  of  the  receipt  was  induced  by  fraud,  mistake,  or  duress 
to  entrust  the  possession  or  custody  of  the  receipt  to  such  person,  if  the  person 
to  whom  the  receipt  was  negotiated,  or  a  person  to  whom  the  receipt  was  subse- 
quently negotiated,  paid  value  therefor,  without  notice  of  the  breach  of  duty,  or 
fraud,  mistake,  or  duress. 

This  section  merely  elaborates  for  the  sake  of  clearness  certain  cases  within  the  terms  of 
sec.  40. 

Sec.  48,  Subsequent  negotiation.  Wliere  a  person  having  sold,  mortgaged, 
or  pledged  goods  which  are  in  a  warehouse  and  for  which  a  negotiable  receipt  has 
been  issued,  or  having  sold,  mortgaged,  or  pledged  the  negotiable  receipt  represent- 
ing such  goods,  continues  in  possession  of  the  negotiable  receipt,  the  subsequent 
negotiation  thereof  by  that  person  under  any  sale,  or  other  disposition  thereof  to 
any  person  receiving  the  same  in  good  faith,  for  value  and  without  notice  of  the 
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previous  sale,  mortgage  or  pledge,  shall  have  the  same  effect  as  if  the  first  purchaser 
of  the  goods  or  receipt  had  expressly  authorized  the  subsequent  negotiation. 

Tliis  19  copied  from  sec.  2o  ( 1 )  of  the  Eiiglisli  Sale  of  Goods  Act,  where  it  apphea  to  all  sales 
of  goods.     It  is  of  special   importance  in  the  case  of  negotiable  documents  of  title. 

Sec.  49.  Negotiation  defeats  vendor's  lien.  Where  a  negotiable  receipt  has  been 
issued  for  goods,  no  seller's  lien  or  right  of  stoppage  in  transitu  shall  defeat  the  rights 
of  any  purchaser  for  value  in  good  faith  to  whom  such  receipt  has  been  negotiated, 
whether  such  negotiation  be  prior  or  subsequent  to  the  notification  to  the  ware- 
houseman who  issued  such  receipt  of  the  seller's  claim  to  a  lien  or  right  of  stoppage  in 
transitu.  Nor  shall  the  warehouseman  be  obliged  to  deliver  or  justified  in  delivering 
the  goods  to  an  unpaid  seller  unless  the  receipt  is  first  surrendered  for  cancellation. 

This  perhaps  goes  beyond  the  law  as  prevailing  before  this  act.  Mechem  on  Sales,  sec.  1507. 
See,  however,  Newhall  v.  Central  Pac.  R.  R.,  51  Cal.  345.  The  protection  of  dealings  in  negotiable 
receipts  clearly  requires  that  a  vendor,  who  has  by  giving  up  possession  of  goods  or  warehouse 
receipts  allowed  negotiable  receipts  to  be  outstanding,  should  not  be  permitted  to  defeat  one 
who  buys  such  receipts. 

Part  IV.    Criminal  offenses. 

Sec.  50.  Issue  of  receipt  for  goods  not  received.  A  warehouseman,  or  any  officer, 
agent,  or  servant  of  a  warehouseman,  who  issues  or  aids  in  issuing  a  receipt  know- 
ing that  the  goods  for  which  such  receipt  is  issued  have  not  been  actually  received 
by  such  warehouseman,  or  are  not  under  his  actual  control  at  the  time  of  issuing 
such  receipt,  shall  be  guilty  of  a  crime,  and  upon  conviction  shall  be  punished  for 
each  offense  by  imprisonment  not  exceeding  five  years,  or  l)y  a  fine  not  exceeding 
five  thousand  dollars,  or  by  both. 

To  insure  the  fundamental  basis  on  which  the  value  of  negotiable  receipts  must  rest  it 
seemed  necessary  to  pimish  criminally  any  misrepresentation  or  fraud  in  regard  to  the  existence 
of  the  goods  behind  the  receipt.    Other  obvious  frauds  are  aimed  at  by  the  following  five  sections. 

Sec.  51.  Issue  of  receipt  containing  false  statement.  A  warehouseman,  or  any 
officer,  agent,  or  servant  of  a  warehouseman,  who  fraudulently  issues  or  aids  in 
fraudulently  issuing  a  receijit  for  goods  knowing  that  it  contains  any  false  statement, 
shall  be  guilty  of  a  crime,  and  upon  conviction  shall  be  punished  for  each  offence 
by  imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  both. 

See  note  to  sec.  50. 

Sec.  52.  Issue  of  duplicate  receipts  not  so  marked.  A  warehouseman,  or  any 
officer,  agent,  or  servant  of  a  warehouseman,  who  issues  or  aids  in  issuing  a  dupli- 
cate or  additional  negotiable  receipt  for  goods  knowing  tiiat  a  former  negotiable 
receipt  for  the  same  goods  or  any  part  of  them  is  outstanding  and  uncancelled, 
without  plainly  placing  upon  the  face  thereof  the  word  "duplicate,"  except  in  the 
case  of  a  lost  or  destroyetl  receipt  after  proceedings  as  provided  for  in  section  14. 
.shall  be  guilty  of  a  crime,  and  upon  conviction  shall  be  punished  for  each  offense 
by  imprisonment  not  exceeding  five  years,  or  by  a  fine  not  exceeding  five  thousand 
dollars,  or  by  both. 

See  note  to  sec.  .50. 

Sec.  53.  Issue  for  warehouseman's  goods  of  receipts  which  do  not  state  that 
fact.  Where  there  are  deposited  with  or  held  by  a  warehouseman  goods  of  which 
he  is  owner,  either  solely  or  jointly  or  in  common  with  others,  such  warehouseman, 
oi-  any  of  his  officers,  agents,  or  servants  who,  knowing  this  ownership,  issues  or  aids 
in  issuing  a  negotiable  receipt  for  such  goods  which  does  not  state  such  ownership, 
shall  be  guilty  of  a  crime,  and  upon  conviction  shall  be  punished  for  each  offense 
by  imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  both. 

See  note  to  sec.  50. 

Sec.  ,54.  Delivery  of  goods  without  obtaining  negotiable  receipt.  A  warehouse- 
man, or  any  officer,  agent,  or  servant  of  a  warehou.seman  who  delivers  goods  out 
of  the  possession  of  such  warehouseman,  knowing  that  a  negotiable  receipt  the  nego- 
tiation of  which  would  transfer  the  right  to  the  possession  of  such  goods  is  outstand- 
ing and  uncancelled,  without  obtaining  the  possession  of  such  receipt  at  or  before 
tiie  time  of  such  delivery,  shall,  except  in  the  cases  provided  for  in  sections  14  and  36, 
be  found  guUty  of  a  crime,  and  upon  conviction  .shall  be  puni.shed  for  each  offence 
by  imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  both. 

See  note  sec.  to  50. 
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Sec.  55.  Negotiation  of  receipt  for  mortgaged  goods.  Any  person  who  deposits 
goods  to  which  he  has  not  title,  or  upon  which  there  is  a  lien  or  mortgage,  and  who 
takes  for  such  goods  a  negotiable  receipt  which  he  afterwards  negotiates  for  value 
with  intent  to  deceive  and  without  disclosing  his  want  of  title  or  the  existence  of 
the  lien  or  mortgage  shall  be  guilty  of  a  crime,  and  upon  conviction  shall  be  punished 
for  each  offense  by  imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  both. 

See  note  to  sec.  50. 

Part  V.    Interpretation, 

Sec.  56.  Cases  not  provided  for  in  act.  In  any  case  not  provided  for  in  this 
act,  the  rules  of  law  and  equity,  including  the  law  merchant,  and  in  particular  the 
rules  relating  to  the  law  of  principal  and  agent  and  to  the  effect  of  fraud,  misrepresen- 
tation, duress  or  coercion,  mistake,  bankruptcy,  or  other  invalidating  cause,  shall 
govern. 

Sec.  57.  Interpretation  shall  give  effect  to  purpose  of  uniformity.  This  act 
shall  be  so  interpreted  and  construed  as  to  effectuate  its  general  purpose  to  make 
uniform  the  law  of  those  states  which  enact  it. 

See  note  to  sec.  74  of  the  Uniform  Sales  Act. 

Sec.  58.  Definitions.  1.  In  this  act,  unless  the  context  or  subject  matter  other- 
wise requires:  "Action"  includes  counter  claim,  set-off,  and  suit  in  equity.  "Deliv- 
ery" means  voluntary  transfer  of  possession  from  one  person  to  another.  "Fung- 
ible goods"  means  goods  of  which  any  unit  is,  from  its  nature  or  by  mercantile 
custom,  treated  as  the  equivalent  of  any  other  unit.  "Goods"  means  chattels  or 
merchandise  in  storage,  or  which  has  been  or  is  about  to  be  stored.  "Holder"  of 
a  receipt  means  a  person  who  has  both  actual  possession  of  such  receipt  and  a  right 
of  property  therein.  "Order"  means  an  order  by  indorsement  on  the  receipt.  "Owner" 
does  not  include  mortgagee  or  pledgee.  "Person"  includes  a  corporation  or  partner- 
ship or  two  or  more  persons  having  a  joint  or  common  interest.  To  "purchase" 
includes  to  take  as  mortgagee  or  as  pledgee.  "Purchaser"  includes  mortgagee 
and  pledgee.  "Receipt"  means  a  warehouse  receipt.  "Value"  is  any  consideration 
sufficient  to  support  a  simple  contract.  An  antecedent  or  pre-existing  obligation, 
whether  for  money  or  not,  constitutes  value  where  a  receipt  is  taken  either  in  satis- 
faction thereof  or  as  security  therefor.  "Warehouseman"  means  a  person  lawfully 
engaged  in  the  business  of  storing  goods  for  profit.  2.  A  thing  is  done  "in  good  faith" 
within  the  meaning  of  this  Act,  when  it  is  in  fact  done  honestly,  whether  it  be  done 
negligently  or  not. 

The  only  one  of  these  definitions  requiring  comment  is  that  of  value,  which  follows  the 
Negotiable  Instruments  Law,  and  appUes  the  rule  generally  prevailing  in  regard  to  bills  and 
notes  to  warehouse  receipts. 

Sec.  59.  Act  does  not  apply  to  existing  receipts.  The  provisions  of  this  act 
do  not  apply  to  receipts  made  and  dehvered  prior  to  the  taking  effect  of  this  act. 

Sec.  60.  Inconsistent  legislation  repealed.  AH  acts  or  parts  of  acts  inconsistent 
with  this  act  are  hereby  repealed. 

[Sec.  61.    Relates  to  commencement  of  act.] 

Sec.  62.  Name  of  act.  This  act  may  be  cited  as  the  Uniform  Warehouse  Re- 
ceipts Act.  


Washington. 
Rem.  &  Bal.  Code,  1910. 

Sec.  3389.  Bill  of  lading  or  warehouse  receipt.  A  bill  of  lading  or  warehouse 
receipt  is  an  instrument  in  writing  signed  by  a  carrier,  warehouse  proprietor,  or  his 
agent,  describing  the  freight  so  as  to  identify  it,  stating  the  name  of  the  consignor 
or  o'svner,  the  terms  of  the  contract  for  carriage  or  storage,  and  agreeing  or  directing 
that  the  freight  be  delivered  to  the  order  or  assigns  of  a  specified  person  at  a  specified 
place. 

Semble,  The  provisions  of  sees.  3369  to  3384,  in  so  far  as  they  relate  to  bills  of  lading 
by  carriers,  are  superseded  by  sees.   3385 — 3391,  reprinted  elsewhere  in  this  volume. 

Sec.  3370.    To  be  given  by  whom,  and  to  show  what.   It  shall  be  the  duty  of 
every  person  keeping,  controlling,  managing,  or  operating,  as  owner  or  agent  or  su- 
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perintendent  of  any  company  or  corporation,  any  warehouse,  commission  house, 
forwarding  house,  mill,  wharf,  or  other  place  where  grain,  flour,  pork,  l)eef,  wool, 
or  other  produce  or  commodity  is  stored,  to  dehver  to  the  owner  of  such  grain, 
flour,  pork,  beef,  wool,  or  produce  or  commodity,  a  warehouse  receipt  therefor, 
bearing  the  full  name  of  those  operating  said  houses,  wliich  receipt  shall  bear  the 
date  of  its  issuance,  and  shall  state  from  whom  received,  the  number  of  sacks,  if 
sacked,  the  number  of  bushels  or  pounds,  the  condition  or  quality  of  the  same; 
and  the  terms  and  conditions  upon  which  it  is  stored. 

Sec.  3371.  General  form  of  warehouse  receipt.  The  receipt  required  in  the  last 
preceding  section  of  this  chapter  shall  be  in  form  as  follows: 

(Name  of  firm  or  company.) 

No (Place  and  date.) 

Received  in  store  from  (name  of  consignor),  (quantity),  gross,   ....lbs.,  tare lbs., 

net,  ....lbs.,  No (give  here  grade  and  name  of  commodity),  at  owner's  risk  of  un- 
avoidable damage,  to  be  delivered  to  this  warehouse,  upon  return  of  this  receipt,  properly 
indoised,  and  payment  of  charges.  This  receipt  negotiable  when  duly  indorsed  by  consignor. 
Storage  to  (here  give  amount  and  date). 

Signed  (name  of  firm  or  company). 
(Name  of  agent).  Agent. 

Sec.  3372.  Not  to  be  given,  when.  Duplicates  to  be  marked.  No  person  shall 
issue  any  receipt  or  other  voucher,  as  provided  for  in  section  3370,  for  any  grain, 
flour,  wool,  pork,  beef,  or  other  produce  or  commodity,  not  actually  in  store  at  the 
time  of  issuing  sucii  receipt,  or  issue  any  receipt  in  any  respect  fraudulent  in  its 
character,  either  as  to  its  date  or  the  quantity,  quaUtj',  or  grade  of  such  property, 
or  duplicate  or  issue  a  second  receipt  for  the  same,  while  any  former  receipt  is  out- 
standing for  the  same  property,  or  any  part  thereof,  without  ■WTiting  across  the  face 
thereof  the  word  "duplicate." 

Sec.  3373.  Grain  not  to  be  mixed  so  as  to  destroy  identity.  No  person  operating 
any  warehouse,  commission  house,  forwarding  house,  niiU,  wharf,  or  other  place 
where  grain,  flour,  pork,  beef,  wool,  or  other  produce  or  commodity  is  stored  shall 
mix  any  grain,  flour,  beef,  pork,  wool,  or  other  produce  or  commodity  of  different 
grades  together,  or  dehver  one  grade  for  another,  or  in  any  way  tamper  with  the 
same  while  in  his  possession  or  custody,  with  a  view  of  securing  any  profit  to  liimself 
or  any  other  person,  and  in  no  case  mix  different  grades  together  while  in  store: 
Provided,  that  notliing  in  this  act  shall  be  construed  to  prohibit  any  person  operating 
any  warehouse,  commission  house,  forwarding  house,  mill,  wharf,  or  other  place 
where  grain,  pork,  wool,  or  other  produce  or  commodity  is  stored  from  keeping, 
pihng,  or  storing  anj^  produce  or  commodity  offered  for  storage  separate  and  apart 
from  other  produce  or  commodity,  by  marking  such  produce  or  commodity  in  such 
a  manner  that  it  can  be  identified  and  dehver  on  presentation  of  the  warehouse 
receipt  or  voucher  wliich  was  given  for  same;  in  which  case  the  receipt  given  shall 
designate  the  mark  on  the  produce  or  commodity  so  stored. 

Sec.  3374.  Consent  of  receipt  holder  necessary  for  release  of  goods.  No  person 
operating  any  warehouse,  commission  house,  forwarding  house,  mill,  wharf,  or 
other  place  of  storage,  shall  sell,  encumber,  ship,  transfer,  or  in  any  manner  remove 
or  permit  to  be  shipped,  transferred,  or  removed  from  the  place  of  storage  at  which 
the  receipt  is  given,  any  grain,  flour,  beef,  pork,  wool,  or  other  produce  or  com- 
modit3'  for  which  a  receipt  has  been  given  by  him  as  aforesaid,  whether  received 
for  storing,  shipping,  grinding,  or  manufacturing  or  other  purposes,  without  the  written 
consent  of  the  holder  of  the  receipt. 

Sec.  3375.  Goods  must  be  delivered  on  presentation  of  receipt.  On  the  presen- 
tation of  the  receipt  given  by  any  person  operating  anj-  warehouse,  commission 
house,  forwarding  house,  mUl,  wharf,  or  other  place  of  storage,  for  any  grain,  flour, 
beef,  wool,  pork,  or  other  produce  or  commodity,  and  on  payment  of  all  the  charges 
due  thereon,  the  owner  shall  be  entitled  to  the  immediate  possession  of  the  commodity 
named  in  such  receipt,  and  it  shaU  be  the  duty  of  such  warehouseman,  wharfinger 
millman,  or  other  person  having  the  possession  thereof,  to  deUver  such  commodity, 
to  the  owner  of  such  receipt  without  further  expense  to  such  owTier,  and  without 
unnecessary  delay. 

Sec.  3376.  Criminal  prosecutions  and  actions  for  damages.  Any  person  who 
shall  violate  any  of  the  pro\'isions  of  this  act  shaU  be  Uable  to  indictment,  and  upon 
conviction  shall  be  fined  in  any  sum  not  exceeding  five  thousand  dollars,  or  im- 
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prisonment  in  the  penitentiary  of  this  state  not  exceeding  five  years,  or  both;  and 
in  case  of  a  corporation  the  person  acting  for  said  corporation  shall  be  liable  for  a 
like  pimishment  upon  indictment  and  conviction.  And  all  and  every  person  or 
persons  aggrieved  by  a  violation  of  this  act  may  have  and  maintain  an  action  at 
law  against  the  person  or  persons,  corporation  or  corporations,  violating  any  of  the 
provisions  of  this  act,  to  recover  all  damages,  immediate  or  consequential,  which 
he  or  they  may  have  sustained  by  reason  of  such  violation,  before  any  court  of  com- 
petent jurisdiction,  whether  such  person  shall  have  been  convicted  under  this  act 
or  not. 

Sec.  3377.  Receipts,  etc.,  negotiable.  Indorsement,  effect  of.  All  checks  or 
receipts  given  by  any  person  operating  any  warehouse,  commission  house,  for- 
warding house,  mill,  wharf,  or  other  place  of  storage,  for  any  grain,  flour,  pork,  beef, 
wool,  or  other  produce  or  commodity,  stored  or  deposited,  and  all  bills  of  lading, 
and  transportation  receipts  of  every  kind,  are  hereby  declared  negotiable,  and  may 
be  transferred  by  indorsement  of  the  party  to  whose  order  such  check  or  receipt 
was  given  or  issued,  and  such  indorsement  shall  be  deemed  a  vabd  transfer  of  the 
commodity  represented  by  such  receipt,  and  may  be  made  either  in  blank  or  to  the 
order  of  another. 

Sec.  3378.  Same.  Negotiability  of  warehouse  receipt.  All  the  title  to  the  freight 
which  the  first  holder  of  a  bUl  of  lading  or  warehouse  receipt  had,  when  he  received 
it,  passes  to  every  subsequent  indorsee  thereof  in  good  faith,  and  for  value,  in  the 
ordinary  course  of  business,  with  Uke  effect,  and  in  like  manner  as  ia  the  case  of  a 
bill  of  exchange. 

Sec.  3379.  When  drawn  to  "bearer,"  transferred  by  delivery.  When  a  bill  of 
lading  or  warehouse  receipt  is  made  to  "bearer"  or  in  equivalent  terms,  a  simple 
transfer  thereof  by  deUvery  conveys  the  same  title  as  an  indorsement. 

Sec.  3380.  Not  to  affect  certain  rights.  A  bill  of  lading  or  warehouse  receipt 
does  not  alter  the  rights  or  obligations  of  the  can-ier  or  warehouse  proprietor  as 
defined  in  this  chapter,  unless  it  is  plainly  inconsistent  therewith. 

Sec.  3381.  Duplicate  bills  of  lading,  etc.  A  carrier  or  warehouse  proprietor  must 
subscribe  and  deliver  to  the  consignor  on  demand  any  reasonable  number  of  biUs 
of  lading  or  warehouse  receipts,  not  exceeding  three  (one  original  and  the  balance 
marked  "duphcate",  and  the  original  to  state  the  number  of  duijlicates  issued)  of 
the  same  tenor,  expressing  truly  the  original  contract  for  carriage  or  storage,  and 
if  he  refuses  to  do  so,  the  consignor  may  take  the  freight  from  him,  and  recover 
from  him,  besides,  all  damages  therebj'  occasioned. 

Sec.  3382.  Exoneration  of  carrier,  etc.  A  carrier  or  warehouse  proprietor  is 
exonerated  from  Uability  for  freight  by  deUvery  thereof,  in  good  faith,  to  any  holder 
of  an  original  bill  of  lading  or  warehoiise  receipt  thereof,  properly  indorsed,  or 
made  in  favor  of  the  bearer. 

Sec.  3383.  Carrier  may  requite  bill  or  indemnity.  When  a  carrier  or  ware- 
house proprietor  has  given  a  bUl  of  lading,  warehouse  receipt,  or  other  instrument 
substantially  equivalent  thereto,  he  may  require  its  surrender,  or  a  reasonable  in- 
demnity against  claims  thereon,  before  dehvering  the  freight. 

Sec.  3384.  Singular  number  to  import  plural.  Words  used  in  this  act  in  the 
singular  number  shaU  be  construed  to  import  the  plural  number,  whenever  such 
construction  is  necessary  to  give  force  and  effect  to  the  provisions  of  this  act. 
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MARINE  INSURANCE 


Marine  Insurance. 

(By  William  Reynolds  Vance,  Ph.  D.,  LL.  B.,  Professor  of  Law,  Yale  University 

[New  Haven].) 

Analysis. 

I.  SCOPE  OF  ARTICLE,  567 

IL  SOURCES  OF  THE  AMERICAN  LAW  OF  MARINE  INSURANCE,  567 
IIL  STATUTORY  REGULATION  OF  MARINE  INSURANCE  BUSINESS,  567 
IV.  DEFINITIONS,  568 

V.  THE  CONTRACT 

A.  No  Specific  Form  Required,  568 

B.  Rules  of  Construction,  569 
VL  INSURABLE  INTEREST 

A.  In  General.  569 

B.  Lost  or  Not  Lost  Policies,  570 

VIL  CHARACTER  AND  EXTENT  OF  RISK  ASSUMED 

A.  Property  Interests  Covered  by  Insurance,  570 

1.  In  General,  570 

2.  "Ship",  570 

3.  Goods  and  Merchandise,  570 

4.  Freight,  571 

5.  Profits,  571 

B.  Beginning  and  Ending  of  Risk,  571 

1.  Time  Policy,  571 

2.  Voyage  Policy,  571 

3.  Loss  After  Expiration  of  Policy  from  Previous  Injury,  572 
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I.  SCOPE  OF  ARTICLE.  —  In  this  article  no  attempt  is  made  to  consider  the 
general  rules  of  law  applicable  to  all  kinds  of  insurance,  save  in  so  far  as  may  be 
necessary  for  the  adequate  treatment  of  those  special  rules  peculiar  to  marine  in- 
surance. Furthermore  it  has  been  the  purpose  of  the  author  to  confine  the  treatise, 
so  far  as  practicable,  to  those  doctrines  of  marine  insurance  law  which  are  peculiar 
to  the  United  States  of  America.  For  a  complete  statement  in  detail  of  that  part  of 
the  law  governing  marine  insurance  which  is  identical  with  that  in  force  in  England, 
the  reader  is  referred  to  the  article  on  the  marine  insurance  law  of  England. 

II.  SOURCES  OF  THE  AMERICAN  LAW  OF  MARINE  INSURANCE.  —  While 
the  business  of  making  insurances  against  marine  risks  is  extensively  regulated  by 
statute  in  aU  the  States,  yet  the  law  of  marine  insurance  in  the  United  States  is 
derived  almost  entirely  from  the  English  precedents,  which,  in  turn,  adopted  to  a 
large  extent  the  rules  of  the  law  merchant  as  it  was  enforced  in  the  making  of  insu- 
rances throughout  the  maritime  world  in  the  seventeenth  and  eighteenth  centuries i). 
Hence,  it  is  not  unusual  for  maritime  cases  to  be  decided  in  American  courts  by 
reference  to  such  Continental  authorities  as  the  Laws  of  Oleron,  of  Wisby,  and  of  the 
Hanse  Towns,  and  the  Marine  Ordinances  of  Louis  XIV^). 

With  the  exception  of  the  States  of  California^),  Georgia*),  North  Dakota^) 
and  South  Dakota^),  which  have  attempted  to  codify  the  common  law  of  insurance, 
the  law  of  marine  insurance  in  the  United  States  has  been  httle  affected  either  in 
its  development  or  its  present  form  by  statute'').  The  Federal  government,  under  the 
constitution  of  the  United  States,  has  no  control  over  the  business  of  insurance,  and 
hence  the  law  is  wholly  unaffected  by  Federal  statutes. 

m.  STATUTORY  REGULATION  OF  MARINE  INSURANCE  BUSINESS.  — 
In  each  of  the  United  States  extensive  statutory  regulations  for  the  conduct  of  the 
business  of  insurance  have  been  enacted  for  the  purpose  of  protecting  the  pubUc  from 
dishonest  and  insolvent  insurers,  and  these  regulations  are  made  applicable  to  the 
underwriting  of  marine  risks  by  all  of  those  States  that  border  upon  or  contain 
navigable  waters 8).  These  statutory  regulations  orduiarily  provide  a  special  depart- 
ment of  insurance,  presided  over  by  a  commissioner  or  otherwise  entitled  official, 
charged  with  the  duty  of  seeing  to  the  proper  execution  of  the  insurance  law.  All 
marine  insurance  companies,  whether  domestic  or  foreign,  are  compelled  to  make  to 
this  officer  annual  reports  showing  their  financial  condition  and  the  general  state 

1)  See   New   England   Mut.    Ins.   Co.    v.  Acts,  1908,  No.  105,  p.  132  et  seq.  —  Maine: 

Dunham,    (1870)    U    Wall,    1.    —  2)   See   The  Me.  Stat.,  (1903),  49,  sees.  1—3,  41 — 49,59—94; 

Osceola,  (1903)    189  U.  S.  158.   —  3)  Cal.  Civ.  Maryland:  Md.  Pub.  Gen.  Laws,  (1904);  Art.  23, 

Code,   (1909),  sees.   2527 — 2746.  — *)  Georgia  sees.  112,  144 — 147,  151 — 153;  MassaschuaeUs: 

Civ.  Code,  (1911),  sees.  2515 — 2528.  —  5)  North  Mass.  Pub.  Laws,  (1902),  c.    118,  sees.    1 — 40; 

Dak.  Civil  Code,  (1905),  sees.  5986 — 6052.  —  Michigan:  Mich.  Comp.  Laws,  (1897),  c.  130; 

6)  South  Dak.  Ci\-il  Code,  (1908),  sees.  1883—  Minnesota:    Minn.   Rev.    Laws,    (1905),    sere. 

i;)49.   —  7)   In  this  country   the  courts  have  1594 — 1625;    Mississippi:   Miss.   Code,   (1906), 

judicially  established  rules  that  required  adop-  sees.   2550 — 2576;    Missouri:   Mo.    Rev.    Stat^, 

tion  by  parliamentary  enactment  in  England.  (1909),  sees.  6995 — 7039;   New  Hampshire:  N. 

Forexample,  compare  statute  19  Geo.  IL,c.  37  H.    Publ.    Laws,    (1901),    c.     167—170;    New 

(1746),    declaring    wager    policies    void,    and  Jersey:  N.  J.  Gen.  Stat.,  (1895),  Vol.   2.  pp. 

Amory  v.  Oilman,  (1806)  2  Mass.   1.  —  8)  For  1742—1786;   New    York:  N.    Y.    Consolidated 

general    statutory    provisions    regulating    in-  Laws,  (1909),  vol.  Ill,  pp.  1681 — 1717:  North 

surance  corporations  and  associations,  equally  Carolina:  N.  C.  Re^-isal,  (1906),  vol.    II,  sees, 

applicable  to  those  engaged  in  marine  inaur-  4677 — 4753;  North  Dakota:  N.   D.  Civil  Code, 

ance,   see:    Alabama:   Ala.   Code.   (1907),   sees.  (1905),    sees.     4417 — 4428;    Oklahoma:    Okla. 

45i3~io96;  Arkansas:  Ark.  Dig..  {I90i},  sees.  Compiled     Law,      (1909),     sees.     3721—3762; 

4335 — 4397;  California:  Cal.  PoUt.  Code,  (1903  4463 — 4481,  4508 — 4513;  Ohio:  Ohio  Gen.  Code, 

supplement  1905),  sees.  594—643;  ConnectictU:  (1910),  sees.  9559—9592;  Oregon:  Oreg.  Codes 

Conn.Stat.,(1902),secs.3485— 3526,3596 — 3636;  and  Statutes,  (1901),  sees.  3706 — 3719;  Rhode 

jDcZa!i'arc.Del.Code.(1852)Rev..(1893), pp.301—  Island:  R.  I.  Gen.  Laws.  (1899),  c.  220;  South 

306,  11' .District  of C olumhia :T>.C. Code, (\902),  Carolina:  S.  C.  Code,  (1902),  sees.  1796—1829; 

sees.  645—652;  Florida:  Fla.  Stat.,  (1906),  sees.  Tennessee:  Tenn.  Acts,  1899,  c.  430;  Acts  1899, 

2756— 2779;  Ge0r3M.Ga.C0de.  (1911),  sec8.2388  c.  31 ;  Acts  1903,  442;  Acts  1903,  c.  539;  Texas: 

— 2399,  2413 — 2417,  2418—2432,  2443—2449;  Tex.  Acts,  1875,  p.  34,  sec.  8;  Kcta  1897,  p.  197 

Haujau;  Hawaii  Gen.  Law,  (1905),  sees.  2599 —  sec.     1;     Virginia:    Va.    Acts,     1906,    c.     112; 

3621;    Illinois:    111.  Revised  St.,   (1899).    sees.  Washington:  Wash.  Law,  1901,  p.  389.  sec.  2; 

(11—26,  40,  43 — 46,  chapter  73);  Indiana:  Ind.  Law  1901,  p.  390,  sees.  5—6;   Wisconsin:  Wifl. 

Revision.  (1908),  sees.  4601 — 1646;  Iowa:  Iowa  Statutes.  (1898),  sees.  1915—1921;  1975—1978. 
Stat.,  (1897),  sees.  1684 — 1758;  Louisiana:  La. 
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of  their  business.  Each  State  has  the  absolute  power  to  exclude  foreign  insurance 
corporations,  or  to  admit  them  on  such  terms  and  conditions  as  may  seem  best  to  it. 
Since  the  business  of  insurance  is  not  interstate  commerce,  the  Federal  government 
can  impose  no  restraint  upon  this  power  of  the  States,  though  it  be  exercised  capri- 
ciously and  unjustlyi).  In  the  exercise  of  this  power  all  of  tiie.se  States  prohibit 
foreign  insurance  corporations  from  doing  business  within  their  borders  without 
being  first  licensed  so  to  do,  and  punish  severely  any  failure  to  comply  with  this 
requirement.  As  a  condition  of  securing  the  license  required  in  order  to  carry  on  its 
business  within  the  State,  every  foreign  insurance  corporation,  in  addition  to  making 
the  annual  report  of  its  business,  as  stated  above,  is  compelled  to  appoint  some  person 
within  the  State  as  its  attorney,  upon  whom  service  of  process  may  be  made  in  any 
suit  that  may  be  brought  against  it  within  the  State.  The  foreign  insurance  cor- 
poration, if  chartered  by  a  state  not  within  the  American  Union,  is  also  required 
to  prove,  as  a  condition  precedent  to  its  being  allowed  to  do  business,  that  it  has 
deposited  with  the  treasurer  of  the  State  in  question,  or  of  some  other  of  the  United 
States,  a  designated  large  sum,  as  security  for  claims  that  may  arise  against  it 
in  favor  of  citizens  of  the  United  States.  As  a  general  rule  license  fees  are  exacted 
of  the  agents  of  such  foreign  insurers,  and  in  most  of  the  states  premiums  collected 
within  tlie  State  are  subjected  to  taxation 2). 

IV.  DEFINITIONS.  —  For  the  purposes  of  this  article  marine  insurance  may 
be  adequately  defmed  as  a  contract  of  insurance  providing  indemnity  for  loss  or 
damage  due  to  marine  perils.  In  those  States  that  have  codified  the  law  of  insurance, 
marine  insurance  is  defined  as  "an  insurance  against  risks  connected  with  navigation, 
to  which  a  ship,  cargo,  freightage,  profits,  or  other  insurable  interest  in  movable 
property,  may  be  exposed  during  a  certain  voyage  or  a  fixed  period  of  time"*). 

In  the  definition  first  given  above  the  term  "marine  perils"  must  be  understood 
as  extending  in  the  United  States  to  all  those  perils,  incident  to  navigation  upon 
inland  waters  and  the  Great  Lakes,  as  well  as  upon  the  high  seas'^).  So  insurance 
against  the  single  peril  of  fire  is  none  the  less  marine  insurance  provided  the  subject 
of  the  insurance  is  a  vessel  or  property  used  in  navigation^),  and  hence  is  within 
the  jurisdiction  of  a  court  of  admiralty^).  But  insurance  against  loss  or  damage 
by  fire  to  a  vessel  in  course  of  construction  and  not  yet  launched  is  not  a  maritime 
contract ''). 

V.  THE  CONTRACT,  —  A.  No  Specific  Form  Required.  —  In  England  all  marine 
insurances  must  be  in  writing,  the  time-honored,  though  verbose  Lloyd's  poUcy  having 
been  prescribed  by  statute  as  the  standard  form^).  In  the  United  States,  however, 
such  legislation  has  never  been  thought  necessary.  There  is,  therefore,  no  reason  why 
contracts  for  marine  insurance  should  not  be  legally  made  by  parol,  and  such  indeed 

1)  Security  Mut.  Ins.  Co.  v.  Prewitt,  (1906)  sec.  3540;  N.  D.  Rev.  Codes.  (1899),  see.  4537; 
202  U.  S.  246,  639;  Nutting  v.  Massachusetts,  S.  D.  Civ.  Code,  (1903),  sec.  1883.  The  follo- 
(1901)  183  U.  S.  553;  Hooper  v.  California,  wing  garrulous  definition  of  insurable  interest 
(1894)  155  U.  S.  648;  Doyle  v.  Insiu'ance  Co.,  is  found  in  the  Georgia  Civil  Code,  (1911),  see. 
(1876)  94  U.  S.  535;  Paul  v.  Virginia,  (1868)  2472.  "Interest  of  Assured  To  sustain  any  con- 
8  Wall  168.  —  2)  For  statutory  regulations  tract  of  insurance,  it  must  appear  that  tlie 
especially  governing  marine  insurance,  see:  assured  has  some  interest  in  the  property  or 
Alabama:  Ala.  Code,  (1907),  sees.  4589 — 4593;  event  insured,  and  such  as  he  represented  him- 
Oonnecticut:  Conn.  Stat.,  (1902),  sees.  3490 —  self  to  have.  A  slight  or  contingent  interest  is 
3517;  District  of  Columbia:  D.  C.  Code,  (1902),  sufficient,  whether  legal  orequitable,  and  several 
sec.  646;  Georgia;  Ga.  Code,  (1911),  sees.  2515 —  having  different  interests  may  unite  in  pro- 
2528;  Hawaii:  Hawaii  Gen.  Laws,  (1905),  curing  one  policy;  so  a  husband  or  parent  may 
sec.  1320;  Illinois:  111.  Rev.  Sts.,  (1899),  c.  73,  insure  the  separate  property  of  his  wife  or 
sees.  47 — 80;  Louisiana:  La.  Acts,  76  (1886),  child,  the  recovery  being  held  by  him  in  trust 
p.  115et8eq;  Maine:  Me.  Stats.,  (1903),  c.  49,  for  them;  but  a  mere  expectation  of  an  in- 
sec.  41;  Maryland:  Md.  Pub.  Gen.  Laws,  (1904),  terest  is  not  insurable."  —  *)  Caldwell  v.  St. 
Art.  23,  sec.  165;  Massachusetts:  Mass.  Pub.  Louis  Perpetual  Ins.  Co.,  (1846)  1  La.  Ann.  85; 
Laws,  (1902),  c.  118,  sec.  29;  Minnesota:  Minn.  Dwinnell  v.  Minneapolis,  etc.,  Ins.  Co.,  (1903) 
Rev.  Laws.  (1905),  sees.  1679—1682;  Missis-  90  Minn.  383.  —  6)  Dwinnell  v.  Minneapolis, 
sippi:  Miss.  Code,  (1906),  sec.  2576;  Missouri:  etc.,  Ins.  Co.,  (1903)  90  Minn.  383.-8)  North 
Mo.  Rev.  Stat.,  (1909),  sees.  6995,  7004;  New  German  Fire  Ins.  Co.  v.  Adams,  (1905)  142 
York:  X.  Y.  Consolidated  Laws,  (1909),  vol.  Fed.  439.  —  ')  Eureka  Ins.  Co.  v.  Robinson, 
III.  pp.  1805—1811;  Oklahoma:  Okla.  Comp.  (1867)  56  Pa.  St.  256.  —  »)  See  35  Geo.  Ill, 
Laws,  (1909),  sec.  3723;  Oregon:  O.  Codes  and  c.  63;  30  Vic.  c.  23;  54  &  .55  Vic.  c.  39,  sec. 
Stat.,  (1901),  sees.  3709,  3718.-3)  Cal.  Civ.  93  (1). 
Code,  (1909),  sec.  2655;  Mont.  Civ.  Code,  (1895), 
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is  the  law^).  But  such  parol  insurances,  being  contrary  to  the  custom  of  merchants, 
are  exceedingly  infrequent.  Since  no  standard  form  of  policy  is  required  by  law, 
the  parties  to  a  written  contract  of  insurance  may  give  it  any  form  and  include  any 
terms  they  may  desire,  yet  in  practice  considerations  of  convenience,  particularly 
with  reference  to  the  adjustment  of  losses  in  case  of  concurrent  policies,  have  standar- 
dized usage  and  thus  developed  a  conventional  form  of  policy  that  is  in  almost  uni- 
versal use.  This  conventional  marine  policy  may  be  best  described  as  a  simplified  and 
modernized  form  of  the  English  Lloyd's. 

The  special  provisions  of  this  general  form  of  policy  may  vary  according  as  the 
parties  agree  that  the  pohcy  shall  be  valued 2),  or  open^);  for  a  specified  voyage  or 
for  a  certain  time*);  or  that  it  shall  be  upon  certainly  designated  property  or  one  of 
the  many  forms  of  what  are  known  as  "floating"  or  "running"  policies,  that  is,  policies 
covering  property  afterwards  to  be  determined  according  to  the  provisions  of  the 
contract^). 

B.  Rules  of  Construction.  —  The  general  rules  of  construction  applicable  to  other 
contracts  of  insurance  apply  with  equal  force  to  marine  policies.  Each  of  the  parties  is 
held  to  the  exercise  of  the  highest  degree  of  good  faith  in  dealing  with  the  other^), 
but  when  the  intention  of  the  parties  as  expressed  in  the  policy  is  doubtful,  that 
construction  will  be  strongly  favored  which  will  uphold  the  contract').  It  is  worthy 
of  note,  however,  that  since  marine  insurance  is  so  peculiarly  derived  from  the  law 
merchant,  in  construing  sea  policies  the  courts  are  disposed  to  give  greater  weight  to 
the  usages  of  merchants  than  is  accorded  to  such  usages  in  determining  the  intention 
of  the  parties  to  other  insurance  contracts*).  This  tendency  is  best  illustrated  by  the 
rule  well  established  that  a  marine  policy  is  freely  assignable  with  the  property 
insured,  irrespective  of  the  consent  of  the  insurer^),  while  an  assignment  of  any 
other  kind  of  policy  is,  as  a  general  rule,  invalid  unless  the  insurer  has  assented  to 
it.  Likewise  the  courts  enforce  the  pecuhar  custom,  prevailing  among  maritime 
insurers,  that  the  owner  of  the  property  insured  shall  be  deemed  co-insurer  to  the 
extent  to  which  the  value  of  the  property  exceeds  the  amount  of  insurance  carried 
upon  it.  As  a  result  of  this  customary  implied  term,  the  insurer  is  liable  only  for  such 
proportion  of  a  loss  as  the  total  insurance  bears  to  the  total  value  of  the  property 
insured  1**).  In  construing  marine  policies  the  generally  prevailing  rule  applies  that 
a  party  to  such  a  contract  will  not  be  bound  by  a  usage  unless  it  is  so  general  and 
widely  extended  that  all  merchants  must  be  deemed  to  be  cognizant  of  it^). 

It  is  scarcely  necessary  to  add  that  no  usage  can  be  shown  that  is  inconsistent 
with  any  of  the  express  terms  of  the  policy,  since  the  terms  of  a  written  instrument 
cannot  be  contradicted  or  altered  by  parol  testimony i^). 

VL  INSURABLE  INTEREST.  —  A.  In  General.  —  Wliile  it  seems  that  wager  poli- 
cies were  enforceable  in  England  prior  to  the  statute  of  19  Geo  II,  c.  37  (1746),  they 
have  never  been  tolerated  in  the  United  States i^).  On  the  contrary  it  has  uniformly 
been  held  that  a  substantial  interest  in  the  property  insured  must  be  shown  on  the 
part  of  the  pohcy  holder,  as  an  absolute  prerequisite  to  the  validity  of  any  insurance 
contract  1*).  The  principles  that  determine  what  shall  constitute  a  sufficient  insurable 
interest  to  sustain  a  policy  of  marine  insurance  are  not  different  from  those  appli- 
cable to  other  kinds  of  insurances  upon  property  i^).   For  the  purposes  of  the  present 

1)  See  Sanford  v.  Orient  Ins.  Co.,  (1899)  Insurance,  p.  158  et  seq.  —  ')  Earl  v.  Shaw. 

174  Mass.  416;  Emery  v.  Boston  Marine  Ins.  (1800)  1  Johns.  Cas.  (N.  Y.)  314.  —  i")  Eagan 

Co.  (1885)  138  Mass.  398;  Boice  v.  Thames,  etc.  v.  British  Mar.  Ins.  Co.,   (1901)    193  111.  295; 

Marine  Ins.  Co.,  (1885)  38  Hun.  (N.  Y.)  246;  American  Ins.  Co.  v.  Griswold,  (1835)  14  Wend. 

Northwestern    Iron    Co.    v.    Aetna    Ins,    Co.,  (N.  Y.)  399;  Saelberg  v.  Western  Assur.  Co., 

(1870)  26  Wis.  78;  Merchants'  Mut.  Ins.  Co.,  v.  (1902)  119  Fed.  23.  —  ")  Cobb  v.  Lime  Rock 

Lyman,  (1872)  15  Wall  664.  —  2)  Williams  v.  Ins.    Co.,    (1870)    58    Me.    326;    Parkhnrst    v. 

Continental  Ins.  Co.,  (1885)  24  Fed.   767.  —  Gloucester  Mut.  Fishing  Ins.  Co..  (1868)   100 

')  Snowden  v.  Guion,  (1886)   101  N.   Y.  458.  Mass.  301;  Red  Wing  Mills  v.  Mercantile  Mut. 

—   *)    Leeds    v.    Mechanics    Ins.    Co.,    (1853)  Mar.  Ins.  Co.,  (1884)  19  Fed.  115.  —  12)  Hart- 

8  N.  Y.  351.  —  S)  Orient  Ins.  Co.  v.  Wright,  shorn  v.  Insurance  Co.,  (1860)  15  Gray  (Mass.) 

(1859)   23  How  401;;  Arnold  v.   Pacific  Mut.  240;  Hearne  v.  New  England  Mut.  Mar.  Ins. 

Ins.  Co.,  (1879)  78  N.  Y.  7;  Marine  Fire  Ins.  Co.,  (1874)  20WaU.488.  —  13)  Amor>' v.  Oilman, 

Co.  V.  Barnett,  (1867)  29  Tex.  433.  —  »)  See  (1806)  2  Mass.  1.   —  ")  Phoenix  Ins.  Co.   v. 

People  V.   Dimick,   (1887)    107  N.    Y.    13.   —  Parsons,  (1891)  129  N.  Y.  86;  London  Mar.  Ins. 

')  Imperial  Shale  Brick  Co.  v.  Jewett,  (1901)  Co.  v.  Walsh-Upstill  Coal  Co.,  (1903)  68  Ohio 

169  N.  Y.  143;  Western  Ins.  Co.,  v.  Cropper,  St.469;  Hookerv.Robinson,  (1878)  98U.  S.  528. 

(1859)  32  Pa.  St.  351.  456.  —  8)  See  1  Duer,  —  IS)  gee  Vance  on  Insurance,  pp.  106—124. 
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article  it  is  enough  to  say  that  any  person  has  a  sufficient  insurable  interest  in  pro- 
perty covered  by  a  marine  policy  when  he  is  so  situated  with  reference  to  that  pro- 
perty that  by  its  destruction  he  will  suffer  an  actual  loss  of  money  or  legal  right,  or 
incur  a  liability. 

B.  Lost  or  Not  Lost  Policies.  —  An  apparent  exception  to  the  general  rule  stated 
above  is  found  in  the  so-called  "lost  or  not  lost"  policies.  As  a  general  principle  it 
is  true  that  a  person  cannot  require  indemnity  for  loss  of  an  interest  unless  ho  was 
possessed  of  that  interest  at  the  time  of  the  inception  of  the  policy  or  had  acquired  it 
thereafter,  for  the  simple  reason  that  one  cannot  make  a  valid  contract  of  insurance 
unless  he  has  something  to  insure.  Therefore  it  is  clear  that  a  contract  of  insurance 
made  in  ignorance  that  the  vessel  insured  was  already  lost  would  not  be  binding  upon 
either  party.  But  it  is  universally  held  that  if  the  parties  expressly  agree,  by  inserting 
in  the  policy  the  words  "lost  or  not  lost",  that  the  insurer  shall  indemnify  for  a  loss 
that  may  already  have  happened,  their  agreement  will  be  enforced,  always  provided 
neither  party  had  knowledge  of  the  actual  state  of  the  riski).  By  the  same  reasoning 
the  insurer  under  such  a  policy  may  retain  his  premium  though  at  the  time  of  the 
contract  the  vessel  lay  safe  at  anchor,  and  the  insurer  was  never  put  to  his  risk, 
unless  the  insurer  had  secret  knowledge  of  the  vessel's  safety^).  While  the  intention 
of  the  parties  that  the  policy  shall  thus  operate  retroactively  is  usually  expressed 
by  the  words  "lost  or  not  lost",  any  other  phrase  of  similar  import  will  be  given 
the  same  effect*). 

Vn.  CHARACTER  AND  EXTENT  OF  RISK  ASSUMED.  -  A.  Property  Interests 
Covered  by  Insurance.  —  1.  IN  GENERAL.  —  It  is  clear  that  the  parties  to  a  marine 
policy  ma  J'  stipulate  for  insurance  upon  any  legal  risk  whatever  arising  from  marine 
perils,  and  may  so  draw  the  policy  that  it  will  cover  any  kind  of  property  interest 
exposed  to  such  perils;  but  as  a  matter  of  practice  many  difficult  questions  arise 
as  to  whether  the  words  actually  used  to  describe  and  designate  the  int(!restg  intended 
to  be  protected  do  in  fact  properly  include  interests  with  respect  to  which  loss  or 
damage  has  been  suffered.  The  formal  descriptive  words  found  printed  in  the  marine 
policy  customarily  used  in  the  United  States  are:  "The  body,  tackle,  apparel,  and 

other  furniture  of  the  good  ship or  upon  all  kinds  of  lawful  goods  and 

merchandise  laden  or  to  be  laden  upon  the  good  ship or  upon  the  freight, 

etc."  The  significance  of  these  general  terms,  may,  of  course,  be  enlarged  or  restricted 
by  the  further  words  of  description  written  in  each  policy  according  to  its  particular 
subject  matter.  In  case  of  any  discrepancy  between  the  printed  and  written  terms  of 
description,  the  latter  will  necessarily  prevail^). 

2.  SHIP.  —  If  instead  of  the  customary  descriptive  words  quoted  above,  the 
general  term  "ship"  is  used,  it  is  held  to  include  not  only  the  hull  of  the  vessel,  but 
all  those  things  essential  to  her  navigation  as  a  ship,  such  as  her  sails,  tackle  and 
stores^),  her  boats  and  other  furniture*).  But  the  special  outfit  of  a  whaler  is  held 
not  to  be  covered  by  a  policy  on  the  vesseF),  though  it  is  otherwise  where  the  "out- 
fit" is  expressly  mentioned*).  The  fact  that  the  name  of  the  vessel,  is  incorrectly 
written  in  the  policy  wiU  not  exempt  the  insurer  from  liability  if  the  vessel  intended 
to  be  insured  is  sufficiently  identified  without  reference  to  the  name^). 

3.  GOODS  AND  MERCHANDISE.  —  The.se  words,  as  descriptive  terms,  are 
very  broad,  and  include  not  only  all  articles  laden  upon  the  vessel  for  mercantile 
purposes,  but  also  shipments  of  specie  and  of  precious  stones  and  metals^**).  But  a 
vessel  in  tow  of  that  insured  is  not  included  within  the  term  "goods  and  merchandise 
laden  or  to  be  laden",ii)  nor  is  she  protected  by  insurance  upon  the  "cargo"  of  the 
towing  vessel  12).  Since  it  is  customary  to  describe  specially  shipments  of  live  stock 
and  provender,  they  are  not  included  within  the  term  "goods  and  merchandise^^)", 

1)    Gauntlett    v.     Sea    Ins.    Co.,     (1901)  HaU  v.  Ocean  Ins.  Co.,  (1839)  21  Pick.  (Mass.) 

127  Mich.    504;    Hooker   v.   Robinson,    (1878)  472.  — ')  Faber  v.  China  Mut.  Ins.  Co.,  (1881) 

98  U.  S.  528.  —  2)  People  v.  Dimick,  (1888)  131   Mass.   239.   —  »)  Macy  v.   Whaling  Ins. 

107  N.  Y.  13.   —  3)  See  Mercantile  Mvit.   Ins.  Co.,  (1845)  9  Mete.  (Mass.)  354.  —  »)  Hughes 

Co.     V.    Folsoni,     (1873)     18    Wall.    237.    —  v.  Mercantile  Mut.  Ins.  Co.,  (1873)  55  N.   Y. 

*)  Parker  v.  China  Mut.   Ins.   Co.,   (1895)   164  265. — »")  See  American  Ins.  Co.  v.  Griswold, 

Mass.    237;   Chadsey  v.   Guion,   (1884)   97  N.  (1835)   14  Wend.   (N.   Y.)  399.  —  ")  Oteri  v. 

Y.    333;    Hogan   v.    Scottish   Union    Ins.    Co.,  Home  Mut.   Ins.   Co.,   (1880)  Mc.   Gloin   (La.) 

(1901)  186  U.  S.  423.  —  ^)  Perry  v.  Ohio  Ins.  198. —12)  Barry  v.  Boston  Mar.  Ins.  Co.,  (1886) 

Co.,   (1832)   5   Ohio,   305;   Hancox   v.    Fishing  62  Mich.  424.  —  ")  Wolcott  v.  Eagle  Ins.  Co., 

Ins.   Co.,   (1838)   Fed.   Cas.     No.    6013.   —  «)  (1827)  4  Pick.   (Mass.)  429. 
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though  they  may  be  covered  by  the  term  "cargo"  if  clearly  so  intended  by  the  par- 
ties i).  By  a  condition  implied  from  usage,  to  stow  all  cargo  below  decic  on  sea-going 
vessels,  insurance  upon  "goods  and  merchandise"  or  "cargo"  does  not  protect  goods 
stowed  on  deck^),  unless  there  is  an  agreement  to  the  contrary  expressly  made'),  or 
impUed  from  a  special  custom,  known  to  the  insurer,  to  carry  such  cargo  on  deck*). 

4.  FREIGHT.  —  The  term  "freight"  as  used  in  the  marine  policy  is  far  broader 
than  the  ordinary  sense  of  that  word.  It  means  the  benefit  derived  by  the  owner 
of  the  vessel  from  its  use  in  the  contemplated  voyage.  Hence,  it  includes  the  freight 
money  to  be  earned  and  payable  by  the  shipper  at  the  end  of  the  voyage,  the  hire  of 
the  vessel  payable  by  the  charterer,  and  the  increased  value  of  the  owner's  own  goods 
because  of  the  transportation  in  his  vessel^).  A  policy  that  insures  the  freight  on  a 
trading  voyage  covers  freight  money  that  may  be  earned  upon  substituted  cargo 
taken  in  during  the  voyage®). 

5.  PROFITS.  —  In  the  absence  of  an  express  provision  for  the  insurance  of  ex- 
pected profits  upon  a  venture  about  to  be  undertaken,  the  loss  of  such  profits  cannot 
form  an  element  in  adjusting  the  amount  of  loss  under  a  general  insurance  of  the 
property  from  which  they  are  to  accrue^).  But  such  profits  may  be  expressly  insured 
under  either  an  open  or  a  valued  policy.  In  England  no  recovery  for  loss  of  f)rofits  is 
allowed  under  either  kind  of  policy  unless  the  insured  shows  affirmatively  that  pro- 
fits would  have  been  earned  if  the  voyage  had  been  successfully  completed,  but  in 
the  United  States  in  an  action  upon  a  valued  policy,  no  such  showing  of  probable 
profits  need  be  made®). 

B.  Beginning  and  Ending  of  Risli.  —  1 .  TIME  POLICY.  —  There  is  ordinarily  little 
difficulty  in  determining  the  beginning  and  ending  of  the  risk  assumed  by  the  under- 
writer under  a  time  policy,  covering  a  period  between  two  fixed  dates.  In  the  absence 
of  a  clause  providing  otherwise,  the  risk  ceases  at  the  moment  specified  in  the  policy, 
though  the  vessel  be  still  at  sea^).  It  is  frequently  stipulated,  however,  that  in  case 
the  vessel  is  at  sea  at  the  end  of  the  period  fixed  by  the  policy,  the  risk  shall  not 
terminate  until  she  arrives  at  her  "port  of  destination".  By  her  port  of  destination 
is  meant  the  next  successive  port  at  which  sbe  is  destined  to  call,  and  not  lier  home 
port^o),  unless  such  port  is  specifically  designated  ^i).  Another  question  has  arisen 
under  the  ordinary  time  poUcy  as  to  whether  the  insurer  was  Liable  for  a  loss  which 
occurred  after  the  hour  set  for  the  termination  of  the  risk  as  reckoned  by  the  time  of 
the  place  where  the  disaster  occcurred,  but  before  that  hour  when  reckoned  by  the 
time  of  the  place  where  the  contract  was  made,  far  to  the  westward.  It  was  decided, 
with  manifest  correctness,  that  a  time  policy  begins  and  ends  in  accordance  with 
the  time  of  the  place  where  the  contract  was  made^^). 

2.  VOYAGE  POLICY.  —  Voyage  policies  upon  vessels  usually  stipulate  that  the 
risk  shall  commence  "at  and  from"  a  designated  port.  The  exact  time  at  which  the  risk 
under  such  a  policy  attaches  to  a  vessel  within  the  port  designated  depends  somewhat 
upon  the  conditions  existing  at  the  time  the  policy  is  issued.  When  the  vessel  is 
lying  in  the  port  at  the  time  the  contract  is  made,  the  risk  attaches  at  once^^),  unless 
she  has  lain  for  a  considerable  time  in  port  without  reference  to  the  voyage  insured, 
in  which  case  the  risk  does  not  attach  until  preparations  for  the  voyage  are  begun^*). 
When  the  contract  is  made  in  contemplation  of  the  vessel's  arriving  at  the  port  desig- 
nated, the  policy  attaches  as  soon  as  she  arrives  in  good  safety,  physically,  witliin  the 
natural  boundaries  of  the  porti^).  Wlien  it  is  stipulated  that  the  insurance  is  "from" 
a  designated  port,  the  underwriter  is  not  put  to  his  risk  untU  the  vessel  weighs  an- 
chor in  readiness  for  departure  upon  the  voyage  specified i®). 

1)   Allegre  v.    Maryland  Ins.  Co.,  (1830)  v.  Union  Mut.  Ins.  Co.,  (1859)  12  Gray  (Mass.), 

2  Gill  &  J.  (Md.)  136.  —  2)  Adams  V.  Warren  501;    Hutton    v.    American    Ins.    Co.,    (1843) 

Ins.  Co.,    (1839)   22  Pick.    (Mass.)  108;    Allen  7  Mill  (N.  Y.)  321. —")  Ellery  v.  New  England 

V.  St.   Louis   Ins.  Co.,    (1881)   85  N.    Y.  473.  Ins.  Co.,  (1829)  8  Pick.  (Mass.)  14. —12)  Walker 

—  3)  Brice  V.  Thames  Mar.  Ins.  Co.,  (1885)  38  v.  Protection  Ins.  Co.,    (1849)  29  Me.  317.  — 

Hun.  (N.  Y.)  246.  —  ■*)  Merchant's  Ins.  Co.  v.  l»)  Seamans  v.  Loving,  (1816)  Fed.  Cas.  No.  12 

Shillito,  (1864)  15  Ohio  St.  559.  —  6)  Wolcott  583.   —  l*)  Taylor  v.   Lowell,   (1807)   3  Mass. 

V.  Eagle  Ins.  Co..   (1827)   4  Pick.   (Mass.)  429;  330;   Snyder  v.  Atlantic  Mut.   Ins.   Co.,  (1884) 

Riley    v.   Dilafield.    (1811)    7  Johns.    (N.    Y.)  95  N.  Y.  196.  —  16)  Snyder  v.  Atlantic  Mut. 

522.  —   6)  Hugg  V.   Augusta  Ins.   Co..   (1849)  Ins.  Co.,  (1884)  95  N.  Y.  196.  —  ")  Union  Ins. 

7   How.    595.    —    ')  Niblo    v.   Insurance  Co..  Co.  v.  Tysen,  (1842)  3  Hill  (N.   Y.)   118.    See 

(1843)  1  Sandf.  (N.  Y.)  551.  —  »)  Patapsco  Ins.  also   Mey    v.   South  Carolina   Ins.   Co.,   (1816) 

Co.  V.  Coulter,  (1830)  3  Pet.  222.  —  »)  Melcher  3  Brev.   (S.  C.)  329. 
V.  Ocean  Ins.  Co.  (1871)  59  Me.  217.  —  i")  Cole 
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Voyage  policies  upon  vessels  usually  provide  that  the  insurance  shall  continue 
until  the  ship  is  moored  in  good  safety  for  some  specified  period,  usually  twenty- 
four  hours,  in  the  port  of  ultimate  destination.  This  provision  contemplates  that  the 
vessel  shall  be  protected  until  she  is  moored  at  the  place  where  she  is  to  be  discharged, 
and  not  merely  temporarily  anchored  in  the  harbor  i).  And  the  vessel  is  deemed 
to  be  in  good  safety  if  she  rides  safely  at  anchor,  though  seriously  damaged^).  Policies 
upon  cargo  usually  continue  until  "safely  landed".  It  is  usually  held  that  under  this 
provision  the  underwriter  is  discharged  from  liability  as  to  each  parcel  of  goods  when 
it  is  landed^),  but  there  is  authority  holding  that  his  liability  continues  as  to  the  cargo 
until  the  whole  of  it  is  landed*). 

3.  LOSS  AFTER  EXPIRATION  OF  POLICY  FROM  PREVIOUS  INJURY. 
—  In  England  tliere  has  been  much  question  whether  the  underwriters  should  be 
held  liable  for  a  loss  that  occurred  after  the  expiration  of  a  time  or  voyage  policy 
but  necessarily  consequent  upon  an  injury  suffered  during  the  term  of  such  policy^). 
But  in  the  United  States  it  has  been  consistently  held  that  if  the  vessel  has  received 
her  death  wound  during  the  currency  of  the  policy,  the  insurer  is  liable  even  though 
her  death  struggle  may  have  outlasted  the  term  of  the  policy^). 

C.  What  Risks  are  Assumed.  —  1.  IN  GENERAL.  —  It  is  of  course,  purely 
a  matter  of  contract  between  the  parties  to  determine  what  are  the  perils  as  to  which 
the  underwriter  shall  assume  the  risk  of  loss.  In  the  conventional  form  of  the  Ameri- 
can marine  policy  these  perils  are  designated  as  follows:  "perils  ....  of  the  seas, 
men-of-war,  fires,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  reprisals,  takings  at  sea,  arrests,  restraints  and  detainments  of  all 
kings,  princes,  or  people,  of  what  nation,  condition,  or  quality  soever,  barratry  of 
the  master  and  mariners,  and  all  other  perils,  losses,  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  merchandises, 
or  any  part  thereof."  The  clause  "all  other  perils,  losses,  and  misfortunes",  in  accor- 
dance with  a  familiar  rule  of  construction  is  held  to  mean  other  marine  perils  of  the 
same  kind  as  those  specifically  enumerated,  but  no  others').  Thus,  the  looting  of 
a  vessel  by  a  mob  is  covered  by  insurance  against  "thieves",  because  it  is  a  peril  of 
the  same  kind^).  But  this  general  clause  will  not  render  the  insurer  liable  for  deteriora- 
tion of  the  vessel  insured  because  the  ordinary  wear  and  tear  due  to  the  strain  and 
stress  of  navigation^),  nor  for  losses  due  to  inherent  defects  in  the  subject  matter 
of  the  insurance  1°). 

2.  PERIL  INSURED  AGAINST  AND  PROXIMATE  CAUSE  OF  LOSS.  —  It 
often  happens  that  an  insured  adventure  suffers  loss  or  damage  by  the  successive  or 
concurrent  operation  of  several  perils,  some  of  which  are  within  and  some  without 
the  terms  of  the  policy.  In  such  cases  the  insurer  is  liable  only  when  the  loss  suffered 
is  proximately  or  predominantly  caused  by  the  peril  insured  against.  It  is  not  sufficient 
that  such  peril  contributed  to  the  loss  if  another,  for  which  the  insurer  is  not  charge- 
able, is  the  proximate  or  predominant  cause i*).  The  question  when  a  given  peril  is 
the  proximate  and  when  the  remote  cause  of  a  loss  within  the  maxim  "causa  proxima 
non  rcmota  spectatur",  must  be  resolved  by  reference  to  the  general  rule,  which 
may  be  stated  as  follows  i^);  "Wlien  several  causes  contributed  to  the  loss  suffered, 
that  one  is  deemed  to  be  proximate,  which  .set  in  motion  the  force,  that  without  the 
intervention  of  any  new  and  independent  agency,  brought  about  the  loss  complained 
of."  But  the  practical  application  of  the  rule  to  insurances  against  marine  disasters 
has  been  found  not  less  difficult  than  in  other  legal  relations.  Thus,  it  well  may  be 
that  the  peril  proximate  in  point  of  time  may  be  more  remote  as  an  efficient  cause 
than  another  of  earlier  occurrences^).    The  rule  for  determining  which  of  two  con- 

1)  Dickey  v.  United  States  Ins.  Co.,  Ins.  Co.,  (1867)  3  Keyes  (N.  Y.)  394.  — 
(1814)  11  Johns,  (N.  Y.)  358;  Bramhole  v.  ')  Swift  v.  Union  Mut.  Ins.,  (1877)  122  Mass. 
Sun.  Mut.  Ins.  Co.,  (1870)  104  Mass.  510.  —  575;  Moses  v.  Sua  Mut.  Ins.  Co.,  (1852)  1  Duer 
2)  Bill  V.  Mason,  (1810)  G  Mass.  313.  —  3)  Mo-  (N.  Y.)  159.  —  »)  See  Babbitt  v.  Sun  Mut. 
bile  Ins.  Co.  v.  Mc.  Millan,  (1855)  27  Ala.  Ins.  Co.,  (1871)  23  La.  Ann.  314. —  •)  Washing- 
TV;  Mansur  v.  New  England  Mut.  Ins.  Co.,  ton  Mut.  Ins.  Co.  v.  Reed,  (1851)  20  Ohio 
(1859)  12  Gray  (Mass.)  520.  —  *)  Fletcher  200.  —  i")  Providence  Washington  Ins.  Co.  v. 
V.  St.  Louis  Marine  Ins.  Co.,  (1853)  18  Mo.  Adler,  (1885)  65  Md.  162.  —  H)  Lewis  v.  Aetna 
193.  —  See  also  Gardiner  v.  Smith,  (1814)  1  Ins. Co., (1909)  129  Fed.  1006. —i2)  Vanceonln- 
Johns.  Cas.  (N.  Y.)  141.  —  ')  Cf.  Lockyer  v.  surance,  p.  542. — 13)  for  illustrations  see  North- 
Offley,  (1786)  1  T.  R.  252;  Shawe  v.  Felton,  west  Transportation  Co.  v.  Boston  Marine  Ins. 
U801)  2  East,  109;  Knight  v.  Faith,  (1885)  Co.,  (1890)  41  Fed.  793;  Dole  v.  New  England 
15  Q.  B.  649.  —  «)   Duncan  v.  Great  Western  Mut.  Mar.  Ins.  Co.,  (1864)  Fed.  Cas.  No.  3900. 
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current  causes  is  predominant  is  thus  stated  by  the  Supreme  Court  of  the  United 
States  in  a  leading  case^):  "When  there  is  no  order  of  succession  in  time,  when 
there  are  two  concurrent  causes  of  a  loss,  the  predominating,  efficient  one  must 
be  regarded  as  the  proximate,  when  the  damage  done  by  each  cannot  be  distinguis- 
hed. .  .  .  And  certainly  that  cause  which  set  the  other  in  motion,  and  gave  to  it 
its  efficiency  for  harm  at  the  time  of  the  disaster,  must  rank  as  predominant." 

When  a  loss  is  properly  attributable  to  a  peril  assumed  by  the  underwriter, 
lie  is  liable  not  only  for  the  immediate  loss  or  damage,  but  also  for  such  other  inciden- 
tal losses  and  expenditures  as  are  naturally  and  legally  consequent  upon  the  happen- 
ing of  the  principal  disaster,  such  as  salvage,  expenses,  towage  charges,  repairs, 
and  other  similar  expenses^). 

Wlien  a  loss  is  consequent  upon  the  concurrent  operation  of  two  causes,  one 
within  the  terms  of  the  policy  and  one  without,  the  loss  will  be  apportioned  between 
the  two  causes  if  such  a  discrimination  is  possible,  and  the  underwriter  required  to 
pay  such  part  of  the  loss  as  may  be  apportioned  to  the  cause  against  which  he  has 
insured .  Thus  a  steamer,  in  consequence  of  a  collision,  took  water  into  her  engine-room . 
Steam  was  formed,  and  the  explosion  which  ensued  causing  the  ship  to  take  fire,  she 
burned  rapidly  and  sank.  The  ship  was  insured  against  fire,  but  not  against  collision. 
The  insurer  was  required  to  pay  the  amount  of  the  loss,  less  the  amount  of  the  dam- 
age caused  by  the  collision^).  So  if  the  several  concurrent  causes  of  loss  are  insured 
by  different  underwriters,  the  court  will  if  possible,  apportion  to  each  such  part  of 
the  loss  as  may  be  shown  to  be  due  to  the  peril  assumed  by  him*). 

3.  "PERILS  OF  THE  SEA."  —  The  term  "perils  of  the  sea"  as  used  in  the 
customary  marine  policies  includes  only  those  casualties  due  to  the  unusual  violence 
or  extraordinary  causes  connected  with  navigation^).  Damage  due  to  the  ordinarj' 
wear  and  tear  and  the  usual  incidents  of  navigation,  or  consequent  upon  negligence 
in  the  ordinary  use  of  the  vessel's  tackle  and  machinery,  are  not  included.  Hence, 
it  has  been  held  that  the  insurer  who  has  assumed  the  risk  of  loss  from  perils  of  the 
sea  is  not  liable  for  damage  done  by  rats  and  worms^),  by  such  dampness  as  is  ordi- 
narily to  be  expected  upon  the  sea'),  or  by  seas  not  heavier  than  are  usually  encoun- 
tered upon  the  ocean^).  So  fire^)  is  not  a  peril  of  the  sea,  nor  is  accidental  injury 
te  the  vessel's  machinery,  or  the  bursting  of  her  boileri").  But  under  inland  navigation 
policies,  which  usually  insure  against  "perils  of  rivers,  lakes  and  canals",  it  has  been 
held  that  damage  caused  by  the  bursting  of  boilers  and  the  escape  of  steam  was 
chargeable  to  the  underwriter!^).  And  in  American  policies  a  special  clause  is  usu- 
ally inserted  extending  the  insurer's  liability  to  damage  caused  to  the  machinery  of 
a  ship  12).  There  is  to  be  noted  a  tendency  in  the  American  cases  arising  upon  poli- 
cies connected  with  the  navigation  of  rivers  and  other  inland  waters,  to  include  the 
multitudinous  risks  incident  to  such  navigation  within  the  general  terms  "perils  of 
the  sea"  and  "perils  of  navigation",  rather  more  freely  than  in  the  case  of  policies 
affecting  navigation  upon  the  high  seasi^). 

4.  COLLISION.  —  Collision  is  a  peril  of  the  sea,  but  is  usually  specified  as  a 
peril  assumed.  Under  such  a  term  the  insurer  is  liable  for  any  damage  suffered  by 
vessel  or  rigging  on  account  of  her  coming  into  violent  contact  with  another  vessel 

1)  Howard   Fire    Ins.   Co.    v.   Norwich  &  though  of  humanorigin, changes  of  climate;  the 

N.    y.  Transp.   Co.,   (1870)   12  Wall.    194.   —  confinement  necessary  at  sea;  animals  peculiar 

2)  See  Providence  Steamship  Co.  v.  Phoenix  to   the  sea;   and,   all   other  dangers   peculiar 

Ins.   Co.,    (1882)    89  N.    Y.    559;    Mc.    Coldin  to   the   sea."   —  ^}   Hazard   v.    New   England 

V.  Greenwich  Ins.  Co.,  (1887)   10  N.   Y.  390;  Marine  Ins.  Co.,  (1834)  8  Pet.  557.  —  ')  Baker 

Lamar    Ins.   Co.   v.   Mc.    Glashen,    (1870)    54  v.    Manufacturer's   Ins.  Co.,   (1859)    12    Gray 

111.    513;    Nelson   v.  Suffolk    Ins.  Co.,   (1851)  (Mass.)  603.  —  «)  The  Gulnare,  (1890)  42  Fed. 

8  Cush.   (Mass.)   477.  —  ^)  Howard  Fire  Ins.  861.  —  »)  Gilmore  v.  Carman,  (1843)  1  Sm.  & 

Co.   V.   Norwich   &  N.   Y.  Transp.  Co.,  (1870)  M.   (Miss.)  279.  —  i")  Miller  v.  California  Ins. 

12  Wall.  (U.  S.)  194.  —  ■*)  Fuller  v.  Detroit  Co.,  (1888)  76  Cal.  145.  —  ")  Union  Ins.  Co. 

Fire   &  Mar.  Ins.  Co.,  (1888)  36  Fed.  469.  —  v.  Groom,  (1868)  4  Bush  (Ky.)  289;  Citizen'-i 

*)  See  Vance  on  Insurance  p.  550.    For  examp-  Ins.  Co.  v.  Glascow,  (1845)    9  Mo.  411;  Perrin 

las   of   perils   of   the   sea,   see   Richlieu,   etc.,  v.  Protection  Ins.  Co.,  (1842)  11  Ohio.  147.  — 

Nav.  Co.  V.  Boston  Mar.  Ins.  Co.,  (1889)   136  of)  See  Cleveland  Transit  Co.  v.  Insurance  Co. 

U.  S.  408;  Hagar  v.  New  England  Mut.  Mar.  12)   North  Carolina,   (1902)   115   Fed.  431.   — 

Ins.   Co.,   (1871)   59  Me.   460.     The   California  13)  For  example,  see  Seaman  v.  Enterprise  Ins. 

Civil  Code  (sec.   2199)   broadly  defines  perils  Co.  (1884)  21  Fed.  778;  Underwriter's  Agency 

of  the  sea  as  those  which  "are  from  storms  and  v.  Sutherlin,  55  Ga.,  (1875)  266. 
waves;  rocks,  shoals  and  rapids;  otherobstacles 
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or  other  thing  capable  of  being  navigated  i).  It  is  not  necessary  that  the  other  vessel 
be  in  motion,  or  in  a  condition  to  be  moved  at  the  time  of  tlie  collision^).  But  con- 
tact with  any  immovable  object  such  as  a  pier,  or  land,  or  ice,  is  not  a  collision 
within  the  meaning  of  the  policy^).  It  is  generally  held  in  the  United  States  tliat 
damages  required  to  be  paid  by  the  vessel  insured  to  the  other  in  collision,  because  of  the 
negligence  of  the  former  in  causing  the  collision,  are  not  sueli  a  proximate  consequence 
of  the  coUision  as  to  make  the  insurer  liable  to  repay  them  as  an  element  of  the  loss 
suffered*).    But  the  courts  of  Massachusetts  have  reached  a  different  conclusion^). 

5.  BARRATRY.  —  Barratry  is  defined  as  "any  willful  misconduct  on  the  part 
of  the  master  or  crew,  in  pursuance  of  some  unlawful  or  fraudulent  purpose,  without 
the  consent  of  the  owners,  and  to  the  prejudice  of  the  owner's  interest"**).  Since 
barratry  is  a  common  law  crime,  it  cannot  be  committed  unintentionally.  Hence, 
while  a  serious  blunder  or  negligence  on  the  part  of  the  master  of  a  vessel  may  be 
highly  prejudicial  to  the  owner,  yet  it  cannot  be  barratry').  As  the  barratrous  act 
must  be  prejudicial  to  the  owner's  interests  it  camiot  be  committed  with  the  consent 
of  the  owner,  or  by  a  master  of  a  vessel  who  is  also  owner^),  though  a  master  who  is 
part  owner  of  a  vessel  may  commit  barratry  as  against  his  absent  co-owners^). 

6.  THIEVES.  —  The  thefts  covered  by  the  marine  policy  are  held  in  p]ngland 
to  be  only  such  as  take  place  when  the  vessel  is  forcefully  robbed  bj'  persons  outside 
the  vessel.  The  term  does  not  include  thefts  by  persons  within  the  vessel,  whether 
passengers  or  crew.  But  in  tlie  United  States  it  seems  to  be  settled  that  by  inserting 
such  a  term  the  insurer  becomes  liable  for  any  losses  by  theft  whether  by  persons 
within  or  without  the  vessel  !••). 

7.  ARRESTS,  RESTRAINTS,  AND  CAPTURES.  —  Insurance  against  "tak- 
ings at  sea,  arrests,  restraints,  and  detainments  of  aU  kings,  princes  and  people"  is 
intended  to  protect  the  insured  only  against  those  fortuitous  damages  which  may  be 
caused  by  extraordinary  acts  done  by  virtue  of  sovereign  authority  in  time  of  war, 
or  under  other  unusual  international  conditions.  It  is  not  intended  to  protect  the 
insured  against  loss  suffered  by  reason  of  such  seizures  under  due  process  of  law  as 
usually  happen  under  similar  conditions.  There  is  nothing  unexpected  about  the 
seizure  under  libel  of  a  vessel  that  fails  to  pay  her  debts,  and  there  is  no  good  reason 
why  the  underwriter  should  be  charged  witli  loss  directly  due  to  the  default  of  the 
insured '1).  While  the  clause  in  question  has  reference  primarily  to  those  risks  incident 
to  a  state  of  war,  it  includes  also  those  arising  from  the  existence  of  abnormal  and 
strained  international  relations,  as  from  embargoes  i2),  and  even  from  improper  arrests 
under  revenue  laws  ^^).  Neitlier  is  it  necessary  in  order  that  the  arrest  shall  be  included 
within  the  risks  assumed,  that  any  actual  force  shall  be  employed'*).  The  terms 
"kings,  princes,  and  people"  mean  any  officer  acting  in  accordance  with  the  command 
of  the  sovereign  authority,  whatever  be  his  rank  or  character i^).  The  term  "capture" 
means  any  taking  hostile  to  the  owner's  interest,  and  with  intent  on  the  part  of  the 
captor  to  make  some  beneficial  use  of  the  thing  taken i^).  Such  a  hostile  taking  is 
none  the  less  a  capture,  whether  it  be  by  friend  or  foe''),  or  even  by  pirates i^). 
A  seizure  by  officers  of  a  de  facto  government,  such  as  that  of  the  Confederate 
States,  is  not  covered  by  insurance  against  pirates'^). 

1)  Cline  V.  Western  Assur.  Co.,  (1903)  101  (1841)  2G  Wend.  (N.  Y.)  563.  —  ")  See  Richard- 

Va.  490.  — 2)  London  Assurance  v.  Companhia  son  v.  Maine  F.  &  M.  Ins.  Co.,  (1809)  (i  Mass. 

de  Morgans  do  Barreiro,  (1897)  167  U.  S.  149.  102;  Corp.  v.  United  States  Ins.  Co.,  (1811) 

—  3)  Newtown  Creek  Towing  Co.  v.  Aetna  Ins.  8  Johns.  (N.  Y.)  277.  — '-)  Delano  v.  Bedford 

Co.,  (1900)   163  N.   Y.   114;  Cline  v.  Western  Mar.  Ins.Co.,(1813)  10  Mass.  347.  — ")  Magoun 

Assur.  Co.,  (1903)  101  Va.  496. — ■>)  Mathews  v.  v.  New  England  Mar.  Ins.  Co.,  (1839)  1  Story 

Howard  Ins.  Co.,  (1854)  11  N.  I.  9;  General Mut.  (U.  S.  C.  C.)  157.  —  ")  Saltus  v.  U.  S.  Ins.  Co., 

Ins.  Co.  V.  Sherwood,   (1852)    14  How.  351.  —  (1818)  15  Johns.  (N.  Y.)  523.—  ")  See  Simpson 

*)  Whorf  V.  Equitable  Ins.  Co..  (1887)  144  Mass.  v.  Charleston,  F.  &  M.  Ins.  Co.  (1838),  Dudley 

68.  —  ')  See  Justice  Story's  definition  in  Mar-  (S.  C.)   239.  — l^)   Steamship   Co.  v.  Ins.  Co., 

cardier  v.  Insurance  Co.,  (1814)  8  Cr.,  39;  Vance  (1908)  161  Fed.  166;  Lee  v.  Boardmann,  (1807) 

on  Insurance,  p.  551.  —  ')  Wiggin  v.  Amory,  3  Mass.  238.  —  ")  Lee  v.  Boardman,  supra; 

(1817)  14  Mass.  1;  Atkinson  v.  Great  Western  Murray  v.  U.  S.  Ins.  Co.,  (1807)  2  Johns.  Cas. 

Ins.  Co.,  (1875)  65  N.  Y.  531.  —  »)  Hallet  v.  (N.  Y.)     263.    —  18)    Dole   v.    New   England 

Columbian  Ins.  Co.,  (1811)  8  Johns.   (N.   Y.)  Mut.  Mar.  Ins.  Co.,  (1874)  Fed.  Cas.  No.  3966. 

272;     Marcardier    v.    Insurance     Co.,     (1814)  — 1»)    Mauran    v.    Alliance    Ins.    Co.,     (1867) 

8  Cr.   30.  —  9)   Hutchins  v.   Ford,   (1890)   82  6  Wall.   1;   Dole  v.  Merchant's  Mut.  Mar.  Ins. 

Me.    363.    —    10)  Spinetti    v.   Steamship  Co.,  Co.,   (1803)   51   Me.   465. 
(1880)  80  N.  Y.  71;  America  Ins.  Co.  v.  Bryan, 
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D.  Risks  Excepted.  — The  underwr'ter  may  by  express  stipulation  in  tlie  policy, 
except  specified  risks  which  would  otherwise  be  included  under  the  general  provisions 
in  the  policy.  Tlie  phrase  customarily  used  to  introduce  such  exceptions  is  "warran- 
ted free  from",  but  any  other  language  clearly  showing  the  same  intent  is  sufficient^). 
In  determining  what  risks  are  included  within  an  exception  expressly  stated  the  same 
rules  of  construction  as  those  heretofore  discussed  are  applicable^).  Tlie  special 
exceptions  most  frequently  giving  rise  to  litigation  are  probably  those  against 
"leakage"^)  and  "want  of  ordinary  care"*). 

VIII.  CONCEALMENTS,  REPRESENTATIONS,  AND  WARRANTIES.  — 
A.  In  General.  —  On  account  of  the  pecuhar  conditions  under  which  the  contract  of 
marine  insurance  is  ordinarily  made  each  of  the  parties  has  a  right  to  expect  of  the 
other  the  exercise  of  the  highest  degree  of  good  faith.  In  this  confidence  the  insurer 
has  a  right  to  assume  that  all  representations  made  by  the  insured  with  reference 
to  the  risk  are  true  and  accurate,  and  that  nothing  material  to  the  risk  known  to  the 
insured,  or  which  ought  to  be  known  to  him  in  due  course  of  business,  has  been  con- 
cealed. Hence,  it  is  f)eculiarly  true  that  any  fraudulent  misrepresentation  or  conceal- 
ment wUl  avoid  the  contract.  But  the  principle  underlying  the  law  as  to  conceal- 
ments and  representations  is  much  deeper  than  mere  fraud,  and  may  be  stated  as 
follows :  In  every  contract  of  marine  insurance  there  are  implied  conditions  that  the 
pohcy  shall  be  void  unless  all  material  statements  made  descriptive  of  the  risk  are 
in  accordance  with  the  facts,  and  unless  all  material  facts  which  the  insured  knows  or 
ought  to  know,  have  been  communicated  to  the  insurer,  the  question  of  intent  on  the 
part  of  the  insured,  whether  fraudulent  or  innocent,  being  in  each  case  wholly 
immaterial^).  It  is  sometimes  stated  that  a  fraudident  misrepresentation  as  to  an 
immaterial  fact  will  avoid  a  poUcy,  but  such  a  statement  is  contrary  to  reason  and  is 
not  supported  by  any  adequate  authority^).  Therefore  we  may  conclude  that  every 
policy  of  marine  insurance  is  subject  to  imphed  conditions  against  the  concealment 
or  misstatement  of  material  facts,  just  as  it  may  be  made  subject  to  express  conditions 
by  the  insertion  of  warranties. 

B.  Concealments  and  Representations.  —  The  law  of  concealments  and  represen- 
tations as  affecting  marine  policies  has  developed  in  the  United  States  along  lines 
exactly  parallel  with  that  in  England,  and  therefore  calls  for  no  special  consideration 
here.  It  is  worthy  of  note,  however,  that  in  so  far  as  concealments  are  concerned  the 
law  of  marine  insurance  differs  somewhat  in  the  United  States  from  that  governing 
other  kinds  of  insurance.  As  stated  above,  a  concealment  though  uinocent'),  is  fatal 
to  a  marine  policy,  as  it  is  in  England,  but  it  does  not  affect  a  fire  or  life  policy  unless 
it  be  proved  fraudulent^). 

C.  Warranties.  —  1.  EXPRESS  WARRANTIES.  —  An  express  warranty  is  a 
representation  or  a  promise  written  m  the  policy,  or  by  proper  reference  incorporated 
therein,  which  by  the  terms  of  the  policy  is  made  a  condition  of  its  existence.  Hence, 
unless  the  warranted  statement  is  literally  true,  or  the  warranted  promise  is  strictly 
performed,  the  pohcy  is  avoided  without  reference  to  the  materiality  of  the  warranty, 
or  whether  the  insurer  has  been  in  any  wise  damaged  by  its  breach*).  It  should  be 
noted,  however,  that  the  underwriter  may  by  his  conduct  estop  himself  to  set  up  the 
breach  of  a  warranty  inserted  in  bad  faith.  Thus,  where  an  underwriter  with  full 
knowledge  that  a  vessel  was  unseaworthy  exacted  an  unusually  high  premium 
on  that  account,  he  was  not  allowed  to  take  advantage  of  a  warranty  of  seaworthiness 
jU  the  pohcy  issued i**).   The  rules  apphcable  to  warranties  in  marine  policies  are  not 

1)  Swinnerton  V.Columbia  Ins.  Co.,  (1807)  v.  Vigors,  (1886)  L.  R.  17  Q.B.Div.553,  561. 

37     N.     Y.     174.     —     2)    Union    Ins.    Co.    v.  —  ^)  See  tliis  wliole  question  fully  discussed  in 

Smith,    (1887)    124    U.    S.    67.    —    3)    As    to  Vance  on  Insurance,  pp.  267—285.  —  '')  Sun 

what  is   "leakage,"    see   Cory   v.   Boylston  F.  Mut.   Ins.   Co.    v.    Ocean  Ins.  Co.,   (1882)   107 

M.  Ins.  Co.,  (1871)  107  Mass.  140;  Mc.  Laugh-  U.  S.  485;  Snow  v.  Mercantile  Mut.   Ins.  Co., 

lin  V.  Atlantic   Mut.  Ins.  Co.,   (1869)   57  Me.  (1874)  61  X.  Y.  160.  —  8)  See  opinion  of  Taft, 

170.  —  *)  Loss  due  to  navigating  a  vessel  at  J.,  in  Penn.   Mut.  Life  Ins.  Co.  v.  Mechanics 

excessive  speed,  or  without  proper  look-outs,  Savings   &  Trust  Co.,  (1896)  72  Fed.  413.  — 

is  within  tliis  exception.    Richelieu  Nav.   Co.  »)  Lovettv. China  Mut.Ins.Co.,(  1899)  174Mas8. 

V.  Boston  Mar.  Ins.  Co.,  (1889)  13G  U.  S.  408;  108;  Burritt  v.   Insurance  Co.,   (1843),   5  HUl 

and  so  is  that  from  overloading  of  the  vessel.  (N.  Y.)    193.  —  i")   See  Farmer's  Feed  Co.  v. 

Empire  Parish  Packet  Co.  v.  Union  Ins.  Co.,  Insurance  Co.  of  North  America,  (1908)   162 

(1880)   32  La.   Ann.    1081.   —  ^)  See  PhiUips  Fed.    379;    Thebaud   v.    Great   Western    Ins. 

on  Insurance,  sec.  537,  approved  in  Blackburn  Co.,  (1898)  155  N.  Y.  516. 
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different  from  tliose  governing  in  the  general  law  of  insurance,  nor  is  the  law  as  en- 
forced in  the  United  States  different  in  this  respect  from  that  obtaining  in  EngLand'). 

2.  IMPLIED  WARRANTIES.  —  a)  In  general.  —  It  is  usually  said  that  in 
every  contract  of  marine  insurance  there  are  three  implied  warranties,  as  follows: 
that  the  vessel  insured  is  seaworthy  at  the  inception  of  the  insurance ;  that  the  voyage 
designated  will  be  prosecuted  without  unnecessary  deviation ;  and  that  the  adventure 
is  legal.  It  would  be  more  accurate  to  say  that  these  are  conditions,  implied  from 
custom,  upon  which  the  validity  of  the  contract  depends. 

b)  Seaworthiness.  —  It  is  settled  law,  both  in  England  and  the  United  States, 
that  the  risk  of  the  underwriter  never  attaches  under  a  voyage  policy  upon  ship  or 
cargo  unless  the  vessel  at  the  beginning  of  the  voyage  insured  leaves  port  in  a  sea- 
worthy condition^).  But  when  the  vessel  was  .seaworthy  at  sailing  the  condition  is 
satisfied,  and  the  fact  that  she  becomes  unseaworthy  in  the  course  of  the  voyage  will 
not  affect  the  validity  of  the  insurance*),  unless,  perchance,  the  master,  whose  duty  it 
is  to  keep  the  vessel  in  seaworthy  condition  if  possible*),  is  negligent  in  this  respect, 
and  the  vessel  is  lost  on  account  of  such  negligence*),  or  because  of  the  master's 
bad  faith ^).  Wlien  the  voyage  insured  is  a  round  voyage  returning  to  the  port  of 
departure,  the  vessel  must  at  the  commencement  of  the  voyage  be  in  a  condition  fit 
for  the  whole  voyage  without  intervening  repairs ;  but  if  the  voyage  insured  is  to  be 
made  in  successive  stages,  as  part  on  the  high  seas,  and  part  on  inland  waters,  there 
is  no  breach  of  the  warranty  if  the  vessel  is  seaworthy  for  each  successive  stage  as 
she  enters  upon  it'). 

The  warranty  of  seaworthiness  is  implied  in  the  case  of  insurance  upon  cargo  as 
well  as  upon  a  vessel^),  but  it  is  referable  to  the  vessel  carrying  the  cargo,  and  not 
to  the  cargo  itself.  There  is  no  implied  warranty  that  goods  insured  are  in  a  fit  con- 
dition for  the  voyage  contemplated^). 

It  seems  now  to  be  settled  in  England  and  Canada  that  the  warranty  of  sea- 
worthiness is  not  implied  in  the  case  of  a  time  policy  i^),  although  the  insurance  is 
entitled  to  rely  upon  the  diligence  and  good  faith  of  the  master  in  using  every  reason- 
able effort  to  keep  his  ship  in  a  seaworthy  condition  n).  But  in  America  the  law  has 
been  thrown  into  great  confusion  in  this  respect  by  widely  divergent  decisions.  A 
few  of  the  states  have  adopted  the  English  rule^^),  while  others  have  declared  that  the 
rule  stated  as  to  voyage  policies  is  equally  applicable  to  time  policies'*).  But  the 
generally  prevailing  rule  is  that  if  at  the  inception  of  the  time  policy  the  insured  vessel 
is  in  a  port  at  which  she  might  be  refitted,  it  is  impliedly  warranted  that  she  shall  not 
leave  that  port  until  she  is  seaworthy  i*),  but  if  the  risk  first  attaches  when  she  is 
at  sea,  there  is  no  implied  warranty  as  to  her  condition '*).  And  even  under  the 
prevailing  rule  just  stated  it  is  held  that  the  implied  warranty  arises  only  at  the 
beginning  of  the  risk,  and  does  not  arise  at  the  beginning  of  each  subsequent  stage 
of  the  voyage  upon  which  the  vessel  is  engaged  i^),  although  this  heavy  condition 
is  imposed  upon  the  insured  by  the  California  code'').  A  vessel  is  deemed  to  be 
seaworthy  when  she  is  sufficiently  strong  and  tight  to  resist  the  perils  reasonablj' 
mcident  to  voyage  for  wliich  she  is  insured,  and  is  properly  manned  and  equipped 
for  such  a  voyage '*).   In  order  to  be  seaworthy  it  is  not  necessary  that  a  vessel  shall 

1)    On    the    law   of   iiiBurance   warranties  (1884)  97  N.  Y.  350.     See  Cal.  Civ.  Code,  sec. 

see    generally,    3   Joyce    on    Insurance,    sees.  2681.  —  *)  See  Koebel  v.  Saunders,  (1864)  17 

1942,   2183;     Vance   on  Insurance,    p.  285  et  C.   B.   N.   S.  71.  —  >")  See  Gibson  v.   Small, 

seq.    —   2)    Draper   v.    Commercial   Ins.   Co.,  (18.53)  4  H.  L.  Cas.  353;  Anchor  Mar.  Ins.  Co. 

(I860)    21    N.    Y.    328;    Long    Dock    Co.    v.  v.    Keith,    (1883)    9   Can.    Sup.    Ct.,    483.   — 

Mannheim    Ins.    Co.,    (1903)    123    Fed.    861.  ")  Thompson  v.  Hopper,  (1856)  6  El.  &  Bl. 

—   ^)  Copeland  v.   New  England  Marine  Ins.  192.  —  >2j  gee  Merchants'  Ins.  Co.  v.  Morrison, 

Co.,  (1841)  2  Mete.    (Mass.)  432;    Marine  Fire  (1871)  62  111.  242.  — ")  Hoxie  v.  Home  Ins.  Co., 

Ins.  Co.    V.    Burnett,    (1867)    29  Tex.    433.    —  (1864)    32   Conn.    21.  —  '*)   Hoxie   v.    Pacific 

*)    Hazard    v.    New   England   Mar.    Ins.    Co.,  Mut.    Ins.    Co.,    (1863)    7    Allen    (Mass.)    211; 

(1834)  8  Pet.  557.  —  6)  Starbuck  V.  New  Eng-  Union   Ins.   Co.    v.    Smith,    (1887)    124   U.    S. 

land   Mar.   Ins.   Co.,   (1837)    19   Pick.    (Mass.)  40.5. —  ")  Hathaway  v.  Insurance  Co.,  (1861) 

198;    Adderly    v.    American    Mut.     Ins.    Co.,  8  Bosw.  (N.  Y.)  33;  Capen  v.  Washington  Ins. 

(1847)    Fed.    Cas.    No.    75;    Taney,    126.    —  Co., (1853)  12  Cush.  (Mass.)  517.— i«)  Capen  v. 

6)  Union  Ins.  Co.  v.  Smith,  (1887)  124  U.  S.  Washington  Ins.  Co.,  (1853)   12  Cush.   (Mass. 

405.  —  ')  Dupeyre  v.  Western  F.    &  M.  Ins.  517;  Union  Ins.  Co.  v.  Smith,  (1887)  124  U.  S. 

Co.,  (1847)  2  Rob.  (La.)  457.  —  8)  Donnally  405.  —  i')  See  Cal.   Civ.  Code,  sec.   2683.   — 

v.  Merchants'  Mut.  Ins.  Co.,  (1876)  28  La.  Ann.  18)  Hughes,  Admiralty,  p.  56. 
939;    Van    Wickle    v.    Mechanics'    Ins.    Co., 
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be  without  defect  or  weakness.  It  is  sufficient  if  she  is  fit  to  meet  safely  the  perils 
reasonably  to  be  expected  on  the  voyage  contemplated.  A  steamer  fitted  to  navi- 
gate the  Ohio  River  with  perfect  safety  would  be  in  grave  danger  of  disaster  on 
Chesapeake  Bay  while  a  Cliesapeake  liner  would  scarcely  survive  a  storm  upon 
the  Atlantic. 

But  on  the  other  hand  the  warranty  of  seaworthiness  is  more  than  a  guaranty 
of  diligence  in  equipping  the  vessel.  If  in  fact  she  puts  to  sea  not  fit  for  the  voyage, 
the  insured  cannot  impose  hability  upon  the  insurer  by  showing  himself  ignorant 
of  the  defect  at  sailing.  Tlius,  where  a  vessel  sailed  with  a  compass  which,  without 
the  knowledge  of  the  master,  was  defective,  it  was  held  that  the  underwriter  could 
not  be  held  liable  for  her  loss^). 

c)  Deviation.  —  There  is  a  striking  analogy  between  the  effect  of  deviation  from 
an  insured  voyage  in  the  law  of  marine  insurance,  and  a  change  of  the  contract 
assured  in  the  law  of  suretyship.  Just  as  a  change  made  without  the  surety's  consent 
in  the  contract  assured  discharges  the  surety,  so  any  change  by  deviation  in  the 
voyage  insured  discharges  the  insurer,  for  the  simple  reason  that  he  had  never 
assumed  the  altered  risk.  Any  departure  from  the  course  contemplated  by  the 
parties  at  the  time  of  making  the  contract  of  insurance  is  a  deviation,  and  fatal  to 
the  policy  unless  such  deviation  was  due  to  stress  of  weather  or  other  unavoidable 
cause^),  or  was  made  in  exercise  of  a  sound  discretion  on  the  part  of  the  master  for 
the  purpose  of  avoiding  capture  or  some  other  imminent  peril^),  or  for  the  purpose  of 
securing  repairs  necessary  to  preserve  the  vessel  in  a  seaworthy  condition ''^).  A  de- 
viation for  the  purpose  of  saving  life  is  excused^),  but  if  the  master  departs  from  his 
regular  course  in  order  of  save  property  only,  the  policy  is  avoided^).  So  strictly  is 
this  implied  condition  against  deviation  enforced  that  the  insurer  is  discharged  by 
a  deviation,  even  though  it  did  not  in  any  wise  contribute  to  the  loss  suffered'). 
Indeed,  the  insiurer  is  discharged  upon  proof  of  an  unnecessary  deviation  even  though 
it  clearly  appears  that  such  deviation  did  not  increase  the  risk  in  the  slightest  degree, 
or  even  that  it  decreased  the  risk  borne  by  the  underwriter S). 

What  constitutes  the  proper  course  to  be  pursed  in  prosecuting  an  insured  voyage 
depends  upon  the  circumstances.  If  the  terminal  ports,  or  the  terminal  and  inter- 
mediate ports,  are  set  forth  in  the  policy  the  vessel  is  expected  to  follow  the  customary 
course  between  such  ports^).  In  case  the  voyage  is  in  unfrequented  waters  the  vessel 
must  pursue  that  course  which  would  be  selected  by  a  mariner  of  prudence  and  skill 
as  the  most  direct  and  safest !••).  Furthermore,  the  underwriter  naturally  expects 
that  the  voyage  insured  will  be  prosecuted  with  all  reasonable  dispatch,  and  he  has 
good  right  to  complain  if  the  term  of  the  risk  is  unnecessarily  extended.  Hence,  it 
is  everj'-where  held  that  any  mu-easonable  delay  in  the  voyage  is  such  a  deviation 
as  wiU  discharge  the  insurer  from  liabihty^i). 

d)  Illegality.  —  It  is  very  clear  that  if  an  insured  adventure  is  illegal  to  the 
knowledge  of  both  parties  it  will  be  void  under  the  general  rules  of  contract  law. 
If  the  Olegality  of  the  voyage  is  unknown  to  the  underwriter  the  policy  is  void  be- 
cause of  the  condition  implied  that  the  adventure  is  legal^^).  The  question  usually 
arises  in  insurance  upon  smuggling  voyages.    Wliere  the  pui-pose  of  the  voyage  is  to 

1)  Richelieu  &  O.  Nav.  Co.  v.  Boston  Mar.  13  Mass.  118.  —  '>)  Dabney  v.  Insurance  Co., 

Ins.  Co.,  (1889)  136  U.  S.  408. —  2)  Graham  V.  (1807)    14    Allen    (Mass.)    300;    The    Schooner 

lnBuranceCo.,(1814)llJohns(N.  Y.)352;  Ame-  Boston,    (1833)   Fed.    Cas.    Mo.    1.    673.    —   6) 

rican  Ins.  Co.  v.  Francia.  (1848)  G  Pa.  St.  390.  Mason  v.  TheBlaireau,  (1804)  2  Cr.  240;  Settle 

The  rule  governing  deviation  is  thus  stated  by  v.  Insurance  Co.,  (1841)  7  Mo.  379.  —  ')  Burgess 

theOeorgiaCivUCode,  (1911),sec.2520.   "A  de-  v.  Equitable  Marine  Ins.  Co.,  (1878)  126  Mass. 

viation  from  the  voyage,  if  voluntary  and  not  70.   —  8)   Wiggin  v.   Amory.   (1816)   13  Mass. 

from    necessity,    voids    the    policy.     This    ne-  118;    Maryland    Ins.    Co.    v.    Le-Roy,    (1812) 

cessity  may  arise  from:     1.  Stress  of  weather;  7    Cr.    26.    —    ^)    Commonwealth    Ins.    Co.    v. 

2.  Want  of  necessary  repais ;  3.  Joining  convoy :  Cropper.  (1863)  21  Md.   311.  — 1")  Hearne  v. 

4.  Succoring  ships  in  distress ;  5.  Avoiding  cap-  Insurance    Co.,    (1874)    20    Wall.    488.   —  ") 

ture   or   detention;    6    Sickness   of   master   or  Biugess  v.   Equitable  Marine  Ins.  Co.,  (1878) 

crew;    7.    Mutiny    on    board;    8.    Any    similar  126  Mass.  70:  Arnold  v.  Insiu'ance  Co.,  (1879) 

cause  founded  upon  reason."  —  3)  Whitney  78  N.  Y.  7. —  '■^)  See  Warren  v.  Manufacturers' 

V.   Hayden.   (1816),    13  Mass.    172;   Savage  v.  Ins.  Co.,   (1833)    13  Pick.   (Mass.)   518.     But  a 

Pleasants,   (1813)   5   Binn.    (Pa.)   403;   Riggin  policy  upon  a  privateer  of  piratic  tendencies 

V.   Insurance  Co.,   (1826)   7  Har.    &  J.   (Md.)  is  not  illegal.    Ward  v.  Wood,  (1816)  13  Mass. 

279.    —   •*)    Turner    v.    Protection    Ins.    Co.,  539. 
(1846)  25  Me.   515;   Wiggin  v.   Amory,  (1816) 
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violate  the  revenue  laws  of  a  country,  the  contract  is  unenforceable  in  the  courts  of 
such  country^).  But  it  is  settled  law  in  England  that  the  English  courts  will  not  so  far 
enforce  the  revenue  laws  of  foreign  countries  as  to  liold  void  policies  upon  vessels 
engaged  in  the  violation  of  such  laws^).  This  question  seems  not  to  have  been  squarely 
presented  for  decision  in  an  American  court,  but  it  seems  scarcely  possible,  in  view 
of  the  decisions  on  analogous  questions,  that  the  doubtful  morality  of  the  English 
rule  will  be  accepted  3). 

IX.  MEASURE  OF  INSURER'S  LIABILITY.  A.  In  General.  —  It  is  needless  to 
say  that  the  measure  of  the  marine  insurer's  liability  under  his  policy  is  determined 
in  accordance  with  its  terms.  The  application  of  tliis  simple  rule,  however,  is  made 
quite  difficult  in  some  cases  by  reason  of  the  fact  that  many  terms  are  annexed  to 
the  policy  by  implication  from  ancient  customs  current  among  sea-faring  people.  It 
will  be  necessary,  therefore,  to  consider  the  application  of  tlie  most  important  of 
these  customary  rules  to  the  determination  of  the  insurer's  liability. 

B.  Particular  and  General  Average  Losses.  —  The  frequency  with  which  the  terms 
"particular  average"  and  "general  average"  are  used  in  marine  policies  necessitates 
an  explanation  of  the  customary  significance  of  tliese  terms.  Particular  average 
losses  are  merely  those  that  are  partial,  as  distinguislied  from  general  average  losses, 
which  are  total.  Wliat  constitutes  a  total  loss  is  considered  in  a  subsequent  section. 
Hence,  the  expression  "warranted  free  of  particular  average'",  as  often  found  in 
marine  policies,  and  as  used  in  tlie  "memorandum  clause"*)  merely  means  that  the 
underwriter  is  not  chargeable  with  any  partial  losses  of  the  property  insured.  A 
general  average  loss  means  that  suffered  by  the  owner  of  any  marine  venture  when 
he  is  compelled  to  pay  his  proportionate  share  of  the  value  of  such  articles  as  have 
been  sacrificed,  by  jettison  or  otherwise,  for  the  common  benefit  of  tlie  whole  ven- 
ture 6). 

C.  Under  Open  Policies.  —  1.  IN  GENERAL.  —  The  open  policy  is  so  called 
because  the  value  of  the  property  insured,  wliich  serves  as  a  basis  for  calculating 
the  underwriter's  liability,  is  left  by  the  policy  open  for  determination  in  case  of  a 
loss  suffered.  In  determining  such  value  in  the  case  of  a  ship,  the  value  of  the  vessel 
at  the  time  of  the  inception  of  tlie  policy  is  to  govern  and  not  her  value  immediately 
prior  to  the  loss").  In  the  case  of  cargo  the  basis  of  calculation  is  the  cost  of  the  goods 
to  the  shipper  when  fuDy  laden  on  board,  including  paj'ments  for  insurance  and  such 
commissions  as  were  necessary''). 

2.  TOTAL  AND  PARTIAL  LOSSES.  —  WTien  the  lo.ss  of  tlie  property  insured 
is  total  the  ascertainment  of  the  underwriter's  share  of  the  loss  is  usually  not  diffi- 
cult, but  where  the  loss  is  only  partial,  some  peculiar  problems  arise.  When  the 
ship  is  damaged  and  no  repairs  have  been  made,  the  amount  of  the  loss  is  easily 
determined  to  be  the  difference  between  her  value  at  the  time  of  insurance  and  her  va- 
lue in  her  damaged  condition^).  But  when  repairs  have  been  made,  either  temporary 
or  permanent,  a  very  different  case  Ls  presented.  If  temporary  repairs  have  been 
made,  in  the  exercise  of  reasonable  prudence  and  good  faith,  to  enable  the  vessel  to 
complete  her  voj'age  or  to  reach  a  port  where  she  may  be  suitably  refitted,  the  in- 
surer is  liable  for  the  cost  of  the  temporary  repairs  as  well  as  for  the  repairs  per- 
manently made  8). 

3.  ONE-THIRD  OFF  NEW  EOR  OLD.  —  Since  the  vessel  repaired  with  new 
material  in  place  of  the  old  is  presumably  of  greater  value  than  before  the  damage 

1)   Richard.'son    v.   Maine   F.    &   M.    Ins.  othor  articles],  and  all  other  articles  that  are 

Co.,  (1809)  6  Mass.  102;  Gray  v.  Sims,  (1814)  perishable  in  their  own  nature,  are  warranted 

Fed.  Cas.  No.  5729.  —  ^)  Planch6  v.  Fletcher,  by    the    assured    free    from    a\'erage,    unless 

(1779)  1  Doug.  251.  —  ^)  See  Hughes,  Admiralty  general."  —  ^)  See  Hughes,  Admiialty,  p.  39; 

p.  56.  — *)  This  clause,  usually  found  in  cargo  Vance   on   Insurance,   p.    556.    —   ^)    Snell   v. 

policies,   is   intended   to   avoid  disputes   over  Delaware  Ins.  Co.,  (180.5)  4  Dall.  (U.  S.)  430; 

damage   to,  or  partial   loss  of,   perishable  ar-  Carson  v.   Marine   Ins.   Co.,   (1811)   Fed  Cas. 

tides.    It  reads  as  follows:  "It  is  also  agreed.  No.   2465.  —  ^jWarren  v.  Franklin  Ins.  Co., 

that  bar,  bundle,  rod,  hoop,  and  sheet  iron,  (1870)   104  Mass.   518;  American  Ins.   Co.  v. 

wire  of  all   Icinds,   tin  plates,   steel,   madder,  Griswold,   (1835)    14   Wend.    (N.    Y.)   399.   — 

sumac,  brooms,  wickerware  and  willow  (manu-  ')  See  Wilhams  v.  Smith,  (1804),  2  Cai.  (N.  Y. ) 

factured    or    otherwise),    straw    goods,    salt,  13.   —   °)   Paddock  v.   Commercial   Ins.   Co., 

grain  of  all  kinds,  rice,  tobacco,  Indian  meal,  (1870)  104  Mass.  521:  Sewall  v.  U.  S.  Insurance 

fruits,  (whether  preserved  or  otherwise), cheese,  Co.,  (1831)  11  Pick.  (Mass.)  90. 

dry-fish,    hay, [specifj'ing    various 
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suffered,  a  customary  rule  of  law  has  arisen  by  which,  in  estimating  the  amount  of  the 
loss,  one-third  of  the  cost  of  the  repairs,  including  therein  all  expenses  properly- 
incidental  to  such  repairs,  is  deducted  from  the  total  expense  and  the  resulting 
balance  fixed  as  the  liability  of  the  underwiiters^).  It  seems  that  this  rule  cannot 
be  varied  by  showing  that  the  difference  between  the  old  and  new  values  is  either 
greater  or  less  than  the  customary  one-third^);  but  in  England  the  rule  is  held  not 
to  apply  to  a  new  vessel  on  her  first  voyage 3).  Tliis  exception  appears,  however, 
not  to  have  been  accepted  in  the  United  States*). 

D.  Under  Valued  Policies.  —  A  valued  policy  is  one  in  which  the  parties  have, 
at  the  time  of  making  the  contract,  agreed  upon  the  value  of  the  property  insured, 
such  valuation  to  become  the  basis  of  calculation  of  the  insurer's  liability  in  case  of 
loss  or  damage.  In  the  absence  of  fraud  or  mistake,  such  valuation  is  conclusive  upon 
the  parties  in  the  event  of  a  total  loss^).  The  agreed  valuation,  if  made  in  good  faith, 
will  not  be  set  aside  because  it  is  overestimated^).  Neither  can  the  underwriter  di- 
minish his  liability  by  showing  that  at  the  time  of  loss  the  value  of  the  vessel  had  been 
greatly  lessened  by  the  operation  of  perils  which  were  excepted  from  his  policy''). 
The  principles  just  stated  are  equally  applicable  to  constructive  total  losses^). 

By  the  prevaUmg  rule  the  agreed  valuation  Ls  also  conclusive  in  calculating 
the  amount  of  a  jjartial  loss 8),  although  in  some  jurisdictions  partial  losses  are 
adjusted  in  the  .same  manner  as  if  the  policy  were  openi").  In  England  and  a  few  of 
the  American  States  11)  the  amount  payable  by  the  underwTiters  for  general  average 
and  salvage  losses  is  not  calculated  upon  the  agreed  valuation,  but  in  a  majority  of 
the  States  the  valuation  fixed  by  the  policy  is  conclusive  in  determining  payments 
because  of  these  losses  also^^). 

E.  Total  Loss.  —  1.  ACTUAL  TOTAL  LOSS.  —  The  underwriter  is  chargeable 
in  accordance  with  the  terms  of  his  poUc}-,  as  for  a  total  loss  when  the  loss  is  either 
actually  or  constructively  total.  A  loss  is  said  to  be  actually  total  when  the  subject 
matter  of  the  insurance  is  wholly  destroyed  or  lost,  or  when  it  is  so  damaged  that  it 
cannot  be  said  to  have  any  existence  in  its  original  character  i^).  If  a  vesel  is  sunk 
in  such  deep  water  that  she  cannot  be  raised,  or  if  she  has  been  so  wrecked 
that  she  is  but  a  worthless  heap  of  material i*),  she  is  deemed  to  be  an  actual  total 
loss;  but  it  is  otherwise  if  she  retains  her  identity  as  a  vessel,  and  is  capable  of  being 
repaired  16).  The  determination  of  what  constitutes  a  total  actual  loss  of  goods  is 
much  more  difficult.  It  is  also  very  important  because  many  policies  on  cargo  are 
warranted  free  of  particular  average.  Generally  speaking,  a  shipment  of  goods  is  not 
totally  lost  so  long  as  any  part  of  it  remains  in  specie,  though  such  renmant  be  badly 
damaged  and  of  httle  value i^).  But  if  the  portion  saved  is  of  no  value  in  its  original 
character  the  loss  is  total.  Thus  where  machinery,  constituting  a  single  apparatus, 
was  submerged  in  a  wrecked  vessel,  the  fact  that  the  underwriters  subsequently 
recovered  some  portions  of  the  machinery  and  tendered  them  to  the  consignee,  was 
held  not  to  prevent  the  loss  from  being  total.  Here  the  salved  parts  of  the  machinery 
were  so  badly  i-ustcd  as  to  have  no  value  as  machinery',  and  thej'  were  of  only  trifling 
value  as  scrap  ironi"). 

2.  CONSTRUCTIVE  TOTAL  LOSS.  —  It  is  obvious  that  cases  may  easily  occur 
in  which  a  vessel  may  be  wrecked  under  such  circumstances  as  not  to  destroy  her 

1)  Hagar  v.  New  England  Mut.  Mar.  Ins.  115  Fed.  242;  Natchez  Ins.  Co.  v.  Buckner, 
Co.,  (1871)  .59  Jle.  460;  Paddock  V.  Commercial  (1839)  4  How.  (Miss.)  63.  —  ")  Orrock  v. 
Ins.  Co..  (1870)  104  Mass.  521.  — 2)  Aitchison  v.  Commonwealth  Ins.  Co.,  (1839)  21  Pick.  (Mass.) 
Lohre,  (1879)  L.  R.  4  App.  Cas.  755.  —  ^)  See  456.  —  ")  See  Brooks  v.  Oriental  Ins.  Co., 
Pirie  v.  Steele,  (1837)  8  C.  &  P.  200.  —  *)  See  (1828)  7  Pick.  (Mass.)  259.  —  12)  Steamship 
Fiske  V.  Commercial  Ins.  Co.,  (1866)  18  La.  77;  Co.  v.  Phoenix  Ins.  Co.,  (1882)  89  X.  Y.  559. 
Sewall  V.  U.  S.  Insurance  Co.,  (1831)  11  Pick.  —  ")  Williams  v.  Cole,  16  Me.  207;  Carr  v. 
(Mass.)  90;  Ken-  v.  Quaker  City  Ins.  Co.,  Providence  Washington  Ins.  Co..  (1888)  109 
(1862)  33  Mo.  158.  —  ')  Boardman  v.  Boston  X.  Y.  504.  —  l*)  Soelberg  v.  Western  Assur. 
Marine  Ins.  Co.,  (1888)  146  Mass.  442;  Plyer  Co.,  (1902)  119  Fed.  23;  Jlerchants'  S.  S.  Co. 
V.  German-.\mericanln8.  Co.,  (1890)  121  N.  Y.  v.  Insurance  Co.,  (1873)  51  N.  Y.  Super. 
689.  _  6)  Clark  v.  Ocean  Ins.  Co.,  (1835)  Ct.  444.  —  l^)  See  Carr  v.  Providence  Wahing- 
16  Pick.  (Mass.)  289:  Sturm  v.  Atlantic  Mut.  ton  Ins.  Co.,  (1888)  109  N.  Y.  504.  —i«)  Wash- 
Ins.  Co.  (1875)  63  N.  Y.  77.  —  ')  Mutual  burn  &  Moen  Mfg.  Co.  v.  ReUance  Mar.  Ins. 
Marine  Ins.  Co.,  v.  Munroe,  (1856)  7  Gray  Co.,  (1900)  179  U.  S.  1.  —  i')  Great  Western 
(Mass.)  246.  —  S)  Murray  v.  Great  Western  Ins.  Co.  v.  Fogarty,  (1873)  19  Wall.  640.  See 
Ins.  Co.,  (1895)  147  N.  Y.  711.  —  »)  Ursula  also  Canton  Ins.  Office  v.  Woodside,  (1898) 
Bright    Steamship    Co.    v.    Amsinck,     (1902)  90  Fed.  301. 

37* 


580  MARINE  INSXJRANCE. 

identity  as  a  vessel,  but  to  render  the  cost  of  salving  and  repairing  her  greater  than 
her  value  after  reparation.  In  such  a  case  the  law  does  not  require  of  the  insured  that 
he  shall  make  such  unprofitable  expenditure  as  would  be  involved  in  saving  her.  He 
is  allowed  to  notify  the  insurer,  and  abandon  her  as  a  constnictive  total  lossi).  The 
general  principle  is  clear,  but  the  determination  of  the  question  whether  in  any 
given  case  the  wrecked  venture  is  so  seriously  damagetl  that  it  may  be  abandoned 
as  a  constructive  total  loss  has  proved  very  difficult.  It  seems  clear  that  the  basic 
principle  upon  which  the  question  should  be  determined  is  that  if  an  uninsured  owner 
would  abandon  the  venture  without  effort  to  save  it.  it  should  be  regarded  as  con- 
structively a  total  loss;  and  such  is  the  test  that  has  finally  been  established  by  the 
English  courts^).  But  this  rule  has  been  found  to  be  uncertain  in  operation  and 
difficult  to  administer.  As  a  result  of  this  experience  the  American  courts  have  worked 
out  a  different  rule  which,  though  somewhat  arbitrary,  is  more  certain  in  statement, 
and  more  satisfactory  in  practice.  It  is  ordinarily  termed  the  "fifty  per  cent  rule", 
and  is  sometimes  roughly  stated  as  foUows;  whenever  the  vessel  or  other  property 
insured  is  damaged  to  an  extent  greater  than  fifty  per  cent  of  its  value,  the  insured 
may  claim  a  total  loss-*).  This  statement,  however,  is  not  quite  accurate,  since  the 
rule  is  based  upon  the  valuation  to  be  put  upon  the  vessel  or  other  things  after  it  lias 
been  saved  and  repaired.  Therefore,  the  rule  should  be  stated  thus:  If  the  expen- 
ditures estimated  to  be  necessary  to  put  the  vessel  again  in  serviceable  condition, 
or  to  make  the  cargo  merchantable,  would  amount  to  more  than  fifty  per  cent,  of  the 
value  of  the  vessel  or  cargo  wlien  restored,  the  loss  may  be  considered  total*). 

F.  Abandonment.  —  \Vlien  the  loss  of  the  property  insured  is  actually  total  the 
right  of  the  insured  to  require  payment  of  tlie  underwriter  on  tlie  basis  of  a  total  loss 
becomes  absolute^).  But  such  is  not  ordinarily  the  rule  when  the  insured  is  claiming 
a  constructive  total  loss.  In  such  case  the  underwriter  is  entitled  to  take  possession 
of  the  wTeck  and  to  exercise  his  own  discretion  as  to  whether  he  should  attempt  to 
save  it.  Therefore  the  insured  is  not  allowed  to  charge  the  underwriter  with  a  con- 
structive total  loss  unless  he  has  given  him  timely  notice  of  the  disaster,  and  of 
his  abandonment  of  the  wreck,  so  that  the  latter  may  exercise  his  right  of  salvage"). 
It  seems,  however,  that  failure  to  give  notice  of  abandonment  will  not  defeat  the 
recovery  of  the  insured  when  the  circumstances  were  such  that  the  underwriter  could 
not  by  any  possibility  have  received  benefit  from  the  notice''). 

Upon  notice  of  abandonment  the  underwriter  is  put  to  his  election  to  accept  or 
reject  the  abandonment.  If  he  accepts  he  thereby  admits  the  existence  of  a  total 
loss,  and  becomes  liable  on  that  basis*).  He  is  also  by  such  acceptance  at  once 
vested  with  all  of  the  rights  which  the  insured  possessed  in  respect  to  the  vessel  at  the 
moment  of  abandonment.  He  may,  therefore,  save  and  repair  the  vessel,  and  pass 
good  title  to  a  purchaser*).  He  may  also  bring  an  action  against  any  tort-feasor 
whose  wrongful  conduct  caused  the  loss,  and  may  retain  the  whole  amount  of  tlie 
judgment  secured  even  though  it  be  in  excess  of  the  amount  of  the  insurance  paid^o). 

Upon  refusal  of  the  insurer  to  accept  tlie  abandonment  after  due  notice  the 
insured  may  bring  his  action  as  for  total  loss,  and  upon  proof  that  the  abandonment 
was  justified  he  may  recover  on  the  basis  of  a  total  loss,  and.  in  any  event,  the 
amount  of  the  loss  proved H). 

G.  Sue  and  Labor  Clause.  —  One  of  the  most  curious  provisions  of  the  marine  policy 
is  the  so  called  "sue  and  labor"  clause.  In  the  American  pohcy  this  clause  reads  as 
follows:  "And  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  and  necessary  to 

1)    Globe    Ins.    Co.,    v.    Sherlock,    (1874)  Salvador,  (1836)  3  Bing,  N.  C.  206. —»)  Phoenix 

25  Ohio  St.  50.  —  2)  See  Sailing  Ship  Co..  Ins.  Co.  v.  Copelin,  (1869)  9  Wall,  461 ;  Buffalo 
(1898)  A.  C.  593;  Rankin  v.  Potter,  (1765)  L.  City  Bank  v.  Northwestern  Ins.  Co.,  (1864) 
R.  6  H.  L.  83.  —  3)  Jones  v.  Western  Assur.  30  N.  Y.  251;  Citizens'  Ins.  Co.  v.  Glasgow, 
Co.,  (1901)  198  Pa.  St.  206;  Fiedler  v.  New  (1845)  9  Mo.  411.  —  ?)  Mercantile  Marine  Ins. 
York  Ins.  Co.,  (1857)  6  Duer  (N.  Y.)  282.    See  Co.    v.   Clark,   (1875)    118  Mass.    288;   North- 

26  Cyc.  689.  —  *)  Fulton  Ins.  Co.  v.  Goodman,  western  Transp.  Co.  v.  Insurance  Co.,  (1886) 
(1858)  32  Ala.  127;  Bradlie  v.  Insurance  Co..  59  Mich.  214;  Cincinnati  Ins.  Co.  v.  Duffield, 
(1838)  12  Pet.  378.  —  5)  Prince  v.  Ocean  Ins.  (1856)  6  Ohio  St.  200.  —  i")  See  Mercantile 
Co.,  (1855)  40  Me.  481;  Carr  v.  Providence  Marine  Ins.  Co.  v.  Clark,  (1875)  118  Mass. 
Washington  Ins.  Co.,  (1888)  109  N.  Y.  504.  —  288.  —  ")  See  Fuller  v.  Kennebec  Mut.  Co., 
«)  Goraila  v.  Hiberuia  Ins.  Co.,  (1888)  40  La.  (1850)  31  Me.  325;  Pierre  v.  Ocean  Ins.  Co., 
Ann.  553;  Macy  v.  \\'haling  Ins.  Co.,  (1845)  (1836)  18  Pick.  (Mass.)  83;  The  Sarah  Ann, 
9  Mete.    (Mass.)   354:   New   Orleans  Ins.   Co.  (1835)  Fed.  Cas.  No.  12,  342. 

V.  Piaggio,  (1872)  16  Wall.  378.  —  ')  Roux  v. 
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and  for  the  assured,  his  factors,  servants,  and  assigns,  to  sue,  labor,  and  travel  for, 
in  and  about  the  defense,  safeguard  and  recovery  of  the  said  goods  and  merchandises, 

or  any  part   thereof,  without  prejudice  to  this  insurance to  the  charges 

whereof,  the  said  insurance  companj'  will  contribute  according  to  the  rate  and  quantity 
of  the  sum  herein  insured".  Tliis  remarkable  provision,  which  is  found  in  Lloyd's 
policy,  and  is  of  ancient  origin,  is  not  properly  a  part  of  the  contract  of  indemnity, 
but  is  really  a  collateral  agreement  whereby  the  insurer  authorizes  the  insured  and 
his  representatives  to  make  everj^  effort  in  their  power  to  save  and  protect  the  in- 
sured property  in  case  of  loss  or  misfortune,  and  promises  to  re-imburse  them  for 
expenditures  in  that  behalf  i).  In  order  that  a  claim  of  compensation  may  be  made 
against  the  underwriter  under  this  clause  it  is  to  be  observed  that  two  essential 
facts  must  exist:  1.  The  person  claiming  compensation  for  his  suing  and  laborhig 
must  be  the  insured,  or  some  separate  one  employed  by  him  or  representing  him. 
It  follows  that  salvors  cannot  claim  compensation  for  their  work  under  this  clause, 
unless  they  were  employed  by  the  insured  and  make  their  claim  through  him^). 
2.  The  claim  must  be  made  for  expenditures  made  in  the  effort  to  save  the  insured 
property  from  some  peril  against  which  the  underwriter  is  insured^). 

The  liability  of  the  underwriter  under  the  sue  and  labor  clause  is  independent 
of  his  liability  to  indemnify  any  loss  actually  suffered.  Therefore,  the  underwriter 
must  compensate  the  insured  for  expenditures  made  in  a  successful  effort  to 
save  the  property  from  a  peril  for  which  the  underwriter  is  liable,  even  though  it  be 
subsequently  lost  because  of  an  excepted  peril*).  So,  if  a  vessel  is  lost  in  spite  of  the 
insured's  efforts  to  save  her,  the  underwriter  must  nevertheless  compensate  him  for 
his  suing  and  laboring,  in  addition  to  mdemnifying  him  for  the  loss  suffered.  It  may 
thus  happen  that  the  marine  insurer  may  become  liable  to  pay  a  sum  greater  than 
that  specified  in  the  policy  as  the  measure  of  his  liability 5). 


1)  Cory  v.BoylstonF.  &M.  Ins.  Co.,  (1871)  v.  Chesapeake  Ins.  Co.,  (1813)  7  Cr.  415.  — 

lu7  Mass.  140,  Alexandre  v.  Sun  Mut.  Ins.  Co.,  *)  Kidston  v.  Insvirance  Co.,  (1877)  L.  R.  2  C. 

(1873)  51  N.   Y.   253.  — 2)  gee  International  P.   357.    See  Vance  on  Insurance,  p.  562.  — 

Kav.  Co.  V.  Atlantic  Mut.  Ins.  Co..  (1900)  100  ^}  Alexandre  v.  Sun  Mut.  Ins.,  (1873)  51  N.  Y. 

Fed.  304.  —  3)   Pride  v.   Providence  Washing-  253;  Cliristie  v.  Buckeye  Ins.  Co.,  (1872)  Fed. 

ton  Ins.    Co.,    (1897)    6  Pa.   Dist.  227;    Biays  Cas.  No.   2700. 
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1.  NATURE  OF  PARTNERSHIPS.  —  A.  The  Relation.  —  1.  GENERAL  DIS- 
CUSSION. —  Partnerships  in  the  United  States  fail  into  two  general  classes:  those 
which  have  grown  up  under  the  common  law  and  those  which  are  the  result  of 
statutes.  Those  formed  under  the  common  law  generally  include  all  partnerships  not 
defined  as  falling  under  a  Umited  statutory  class.  Those  taking  their  incidents  from 
statutes  are  usually  defined  as  limited  partnerships,  mining  partnerships,  registered 
partnerships,  or  partnership  associations.  Of  these,  limited  and  mining  partnerships 
partake  of  the  nature  of  common  law  partnerships,  except  for  the  statutory  modi- 
fications; registered  partnerships  and  partnership  associations  partake  more  of  the 
nature  of  corporations,  fall  rather  under  the  American  joint-stock  companies,  and 
are  like  the  EngUsh  companies.  \Mien  the  term  "partnership"  is  used,  the  common 
law  partnership  is  intended.  The  term  "partner"  or  "general  partner"  designates 
one  having  the  rights,  duties,  and  habihties  of  the  common  law  jiartner. 

The  foregoing  appUes  to  the  laws  of  all  the  States,  except  Louisiana,  which 
adheres  to  the  Civil  or  Roman  Law  as  derived  from  the  Code  Napoleon;  Louisiana 
is  properly  named  a  "code"  State  and  its  code  is  the  "Civil  Code."  Other  States  are 
also  called  "code  States;"  but  their  codes  are  grounded  upon  the  EngUsh  common 
law  and  frequently  expressly  preserve  the  common  law,  including  the  rules  of  equity 
and  the  law  merchant,  as  to  matters  not  specifically  provided  for  in  the  code. 

2.  DEFINITION.  —  Neither  the  courts  nor  the  legislatures  are  agreed  as  to  the 
proper  definition  of  a  Partnership.  All  the  jurisdictions,  however,  excepting  Georgia, 
have  discarded,  either  by  statute  or  decision,  the  erroneous  idea  adopted  from  the 
earUer  English  law,  that  sharing  profits  is  the  differentiating  characteristic  of  a 
partnership.  Georgia  holds  "a  joint  interest  in  the  partnership  property,  or  a  joint 
interest  in  the  profits  and  losses  of  the  business,  constitutes  a  partnership  as  to  third 
persons.  A  common  interest  in  profits  alone  does  not^)."  This  definition  differs  from 
that  of  most  of  the  States  in  that  it  creates  a  partnership  as  to  third  persons  even 
though  there  is  none  in  fact  between  the  parties^).  The  general  law  and  the  prevalent 
movement  is  opposed  to  both  these  positions  3).  In  States  where  the  legislature  has 
not  attempted  a  definition,  the  courts  either  refuse  to  define  a  partnership  or,  if  they 
attempt  to  do  so,  fail  to  secure  the  approval  of  their  contemporaries.  Of  the  authori- 
ties, not  official,  two  should  be  noted,  —  Kent,  who  defines  a  partnership  as  "a 
contract  of  two  or  more  competent  persons  to  place  their  money,  effects,  labor,  and 
skill,  or  some  or  all  of  them,  in  lawful  commerce  or  business,  and  to  divide  the  profit 
and  bear  the  loss  in  certain  proportions*),"  because  it  is  considered  to  be  most 
accurate  and  comprehensive^),  and  James  Parsons,  who  defines  a  partnership  as 
"a  property  relation,  whereby  two  or  more  competent  persons  associate  for  the 
purpose  of  carrying  on  a  business,  as  co-owners,  for  profit."  This  latter  idea  deserves 
consideration  because  of  its  originaUty  and  inherent  possibilities^). 

Under  the  Ovil  Law  of  Louisiana,  a  partnership  is  defined  as  "a  synallagmatic 
and  commutative  contract  made  between  two  or  more  persons  for  the  mutual 
participation  in  the  profits  which  may  accrue  from  property,  credit,  sldll,  or  industry 
furnished  in  determined  proportions  by  the  parties'')." 

New  York  declares  "a  partnership  as  between  the  members  thereof,  is  the 
association,  not  incorporated,  of  two  or  more  persons  who  have  agreed  to  combine 
their  labor,  property,  and  skill,  or  some  of  them,  for  the  purpose  of  engaging  in  any 
lawful  trade  or  business,  and  sharing  the  profits  and  losses,  as  such,  between  them  8)." 

California  holds  a  "partnership  is  the  association  of  two  or  more  persons,  for 
the  purpose  of  carrj-ing  on  business  together  and  dividing  its  profits  between  them^)." 
With  this  definition  the  western  code  States  agree i"). 

B.  The  Contract.  —  1.  IN  GENERAL.  —  A  partnership  arises  entirely  out  of 
contract.  This  contract  is  subject  to  the  same  rules  of  law  as  any  other  contract. 
It  is  not  necessarily  a  formal  act,  nor  need  it  be  in  -vvTiting.  It  may  be  by  parol  and 
will  even  be  implied  from  the  facts  as  resulting  from  the  conduct  of  the  parties.  For 
the  creation  of  the  partnership,  writing  is  not  required  by  any  State;  but  there  are 

i)Ga.Code,  1  Oil, sec.  3158.  —  2)  Brandon  2801.  —  8)  3  Consol.  Laws  of  N.   Y.,  (1909) 

V.   Connor,   (1903)    117  Ga.   759.  —  ')  Miller  p.   2671.   —   ')   Deering's  Civil  Code  of  Cal., 

V.  Simpson,  (1907)  107  Va.  476;   18  L.  R.  A.,  (1909)  sec.  2395.  —  W)  Rev.  Codes  of  N.  Dak. 

N.  S.,  962,  and  note.  —  ■*)  3  Kent  Comm.  23.  (1905)  sec.  5818;  Gen.  Stat,  of  Okla.,  (1908) 

—   5)    30   Cyc.    349.    —   «)   Parsons,   (Jas.)   on  sec.  4838;  Comp.  Laws  of  S.  Dak.,  (1908)  sec. 

Partnerships,    p.    XV,     sees.    54,    64,    97.   —  1723;  Rev.  Codes  of  Mont.,  (1907)  sec.  5466. 
')  Saunder's  Rev.  Civil  Code  of  La.,  (1909)  art. 
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statutes  requiring  -nnting  as  to  particular  partnerships  or  for  particular  purposes. 
Thus  the  universal  partnership  of  Louisiiina  must  be  formed  by  a  written  con- 
traet  duly  recorded^).  A  contract  for  the  sharing  of  profits  in  consideration  of  a 
sale  or  loan  must  be  in  writing  if  a  partnersliip  is  not  to  result,  in  Pennsylvania 2). 

2.  PARTIES  TO  THE  CONTRACT.  —  There  are  no  statutoiy  restrictions 
upon  the  persons  who  may  become  partners,  'i'lie  courts,  however,  have  required 
that  the  parties  must  have  the  capacity  to  contract.  Thus,  infants,  lunatics,  and  alien 
enemies  are  always  excluded,  ('/orporations  must  possess  the  power  under  their 
charter.  The  capacity  of  married  women  depends  upon  the  local  laws,  the  tendency 
being  to  grant  her  the  rights  of  a  feme  sole^). 

3.  THE  SUBSTANCE  OF  THE  CONTRACT.  —  All  States  require  that  the 
parties  must  be  persons  capable  of  contracting  and  that  the  trade  or  business  of  the 
partnership  must  be  lawful.  Tlie  essential  element  appears  to  be  that  the  partners 
shall  be  co-proprietors,  or  co-owners  of  the  business  and  of  the  profits  resulting  from 
their  business*).  The  subject-matter  of  the  contract  may  be  real  or  personal  property. 
But  where  land  is  the  entire  basis  of  the  transactions  the  courts  incline  to  construe 
it  to  be  some  relation  other  than  a  partnership^),  \\niere  the  relation  is  not  that  of 
co-proprietors,  or  co-owners,  but  that  of  lessor  and  lessee,  or  creditor  and  debtor,  or 
separate  independent  proprietors  regulating  the  independent  businesses,  no  partner- 
ship exists.  So  also,  ship-owners  must  be  found  to  be  more  than  mere  co-tenants*). 
The  court  will  always  investigate  the  substance  of  the  contract;  and  this  is  especially 
true  where  it  is  considered  as  to  persons  not  parties  to  the  contract,  who  assert  rights 
by  reason  of  the  contract. 

4.  THE  INTENTION  OF  PARTIES.  —  The  intention  of  the  parties  to  the 
contract  is  said  to  control  and  to  be  the  true  test  of  partnership'').  Tliis  is,  however, 
not  borne  out  by  the  cases.  The  intention  is  one  of  the  elements  necessary  to  be  con- 
sidered, especially  where  the  rights  of  the  parties  to  the  contract  are  under  considera- 
tion. It  is  not  the  intention  to  form  or  not  to  form  a  partnership,  as  such,  that  is  to 
be  considered ;  but  the  intention  to  do  certain  acts,  or  to  obtain  certain  rights,  which 
is  vital.  The  intention  to  secure  tlie  rights  and  privileges  of  a  partner,  or  to  create 
a  partnership  without  specifying  the  rights  and  privileges,  having  been  found,  the 
law  declares,  in  the  first  case,  that  a  partnership  exists:  and,  in  the  second  case, 
raises  the  rights  and  duties  incident  to  partnership*).  The  intention  is  of  im- 
portance only  so  far  as  certain  facts  are  intended,  and  that  it  has  been  manifest 
by  sufficient  acts  to  cause  the  partnership  to  come  into  existence.  Thereafter,  the 
law  attaches  the  resulting  consequences  and  incidents,  as  to  third  persons  at  least, 
irrespective  of  this  intent^). 

5.  THE  CONTRACT  IMPLIED.  —  Where  the  contract  is  express  or  the  inten- 
tion of  the  parties  to  form  a  partnership  or  to  enjoy  the  rights  and  incidents  of  a 
partnership  are  admitted  or  clearly  in  evidence,  no  difficulty  arises.  As  between  the 
parties,  the  rights  and  duties  are  as  agreed  in  the  contract,  or,  in  the  absence  of  the 
agreement,  those  which  arise  in  law;  and,  as  to  third  persons,  each  is  the  agent  of 
his  co-partners  and  is  unlimitedly  liable.  WTien  the  existence  of  the  partnership  is 
denied  and  the  contract  creating  the  partnership  must  be  implied  from  the  facts,  a 
very  difficuit  problem  arises.  No  one  characteristic  or  incident  can  be  named,  the 
discovery  of  which  conclusivelj'  proves  the  existence  of  a  contract  creating  a  partner- 
ship. The  one  fact  which  appears  to  be  most  conclusive  of  such  a  contract  is  the 
sharing  of  profits.  Wlien  in  addition  to  this  it  further  appears  that  they  share  the 
profits  as  co-owners  or  co-proprietors  of  a  business,  but  not  under  authority  of  any 
statute,  then  the  contract  conclusively  creates  a  partnership.  "Sharing  profits"  is 
taken  as  evidence  of  a  partnership,  because  it  is  the  outward  manifestation  of  an 
ownership  which  may  be  otherwise  successfully  concealed.    Furthermore,  it  is  the 

1)  Saunder's  Rev.  C.  C.  of  La.,  sec.  2834;  v.  Wilder,  (1890)  81  la.  421;  Baremore  v.  Se- 

Murrell  v.  Wurrell,  (1881)  33  La.  Ann.   1233.  lover.  Bates,   &  Co.,  (1907)  100  Minn.  23.  — 

—  2)  Act.   Apr.,   6,   1870,  P.  L.   56;  Wessels  «)  30  Cyc.  355.   —  ')   22  Amer.  &  Eng.  Enc. 

V.  Weiss,  (1895)   166  Pa.  190;   Jordan  v.  Pa-  L.   24;  Beale's  Parsons  on  Parinership,  (4th 

trick,  (1903)  207  Pa.  245.  —  »)  30  Cyc.  353.  —  Ed.)   sec.  54.   —   «)  Beecher   v.  Bush,  (1881) 

*)   Eastman   v.    Clark,    (1872)   53   N.  H.  276;  45  Mich.    188,  30  Cyc.  360;  Jas.  Parsons  on 

Beecher  v.  Bush,  (1881)  45  Mich.   188;  Mee-  Partnership,     see.    1;     Burdick    on    Parlner- 

han  V.  V'alentine,  (1892)  145  U.  S.  611;  Merrill  ships  (2d  Ed.)  17,  et  seq.  —  ")  Jas.  Parsons 

V.   Dobbins,    (1895)    169  Pa.   480.  —  ')  State  on   Partnership,    sec.    45:    but   see    Russell  v. 

Bank    v.    Butler,    (1894)    149   111.    575;   Heard  Herrick,   (1908)   127  N.   Y.  App.  D.  .i03. 
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one  incident  or  consequent  of  partnership  which  the  partners  seldom  or  never  waive 
by  their  agreement.  Because  of  this  fact  and  the  frequent  difficidty  of  discovering' 
the  true  relation,  "sharing  profits"  raises  a  presumption  of  the  existence  of  a  con- 
tract of  partnership!). 

6.  SHARING  PROFITS.  —  Not  as  Partners.  —  Excepting  in  Georgia 2)  and  in 
Pennsylvania*),  the  rules  of  the  English  Partnership  Act  of  1890,  sec.  2*)  may  be 
said  to  be  followed  in  all  the  States.    Thus  it  may  be  stated  that : 

I.  Joint  tenancy,  tenancy  in  common,  joint  property,  common  property,  or  part 
ownership  does  not  of  itself  create  a  partnership  as  to  anj'thing  so  held  or  owned, 
whether  the  tenants  or  owners  do  or  do  not  share  any  profits  made  by  the  use  thereof. 

II.  The  sharing  of  gross  returns  does  not  of  itself  create  a  partnership,  whether 
the  person  sharing  such  returns  have  or  have  not  a  joint  or  common  right  or  interest 
in  any  property  from  which  or  from  the  use  of  which  the  returns  are  derived. 

III.  The  receipt  by  a  person  of  a  share  of  the  profits  of  a  business  or  of  a  pajTnent 
contingent  on  or  varying  with  the  profits  of  a  business  raises  a  presumption  of  the 
existence  of  a  partnership  to  be  rebutted  by  other  evidence;  but 

IV.  a)  The  receipt  by  a  person  of  a  debt  or  other  liquidated  amount  by  instal- 
ments or  otherwise  out  of  the  accruing  profits  of  the  business  does  not  of  itself  make 
him  a  partner  in  the  business  or  liable  as  such ;  b)  A  contract  for  the  remuneration 
of  an  employee,  or  agent,  or  landlord  of  a  person  engaged  in  a  business  by  a  share  of 
the  profits  of  the  business  does  not  of  itself  make  the  employee,  or  agent,  or  landlord 
a  partner  in  the  business  or  liable  as  such ;  c)  A  person,  being  the  legal  representative, 
widow,  or  legatee  of  a  deceased  partner,  and  having  by  way  of  annviity  or  otherwise  a 
portion  of  the  profits  made  in  the  business  in  which  the  deceased  person  was  a  partner, 
is  not  by  reason  only  of  such  receipt  a  partner  in  the  business  or  liable  as  such; 
d)  The  advance  of  money  by  way  of  loan  to  a  person  or  partnership  engaged  or 
about  to  engage  in  any  business  on  a  contract  with  that  person  or  partnership  that 
the  lender  shall  receive  a  rate  of  interest  varying  with  the  profits,  or  shall  receive  a 
share  of  the  profits  arising  from  carrying  on  the  business  does  not  of  itself  make  the 
lender  a  partner  with  the  person  or  in  the  partnership  carrying  on  the  business  or 
liable  as  such ;  e)  A  person  receiving  by  way  of  annuity  or  otherwise  a  portion  of  the 
profits  of  a  business  in  consideration  of  the  sale  by  him  of  the  good-will  of  a  business 
or  other  property  is  not  by  reason  only  of  sucli  receipt  a  partner  in  the  business  or 
liable  as  such. 

These  rules  are  merely  for  the  purpose  of  assisting  the  court  in  determining  the 
existence  of  a  partnership;  are  not  statutory;  but  are  the  result  of  the  decisions 5). 
Excepting  in  Pennsylvania^),  the  English  law''),  making  a  person  who  lends  for  a 
share  of  the  profits  to  a  partner,  a  postponed  creditor  of  the  borrower  or  borrowers 
for  the  amount  of  the  loan,  is  not  followed  in  the  United  States^). 

7.  EXECUTORY  CONTRACTS.  —  \^Tiether  a  partnership  has  actually  come 
into  existence  or  not,  as  a  result  of  the  contract,  is  a  question  of  fact,  depending  on  the 
wording  of  the  contract,  the  acts  done  under  the  contract,  and  the  party  claiming 
the  existence  of  the  partnership.  Where  a  contract  expressly  states  that  the  partner- 
ship should  take  its  beginning  at  a  future  day  certain,  that  day  marks  the  beginning 
of  the  partnership.  But  a  subsequent  agreement,  either  express  or  implied  from 
the  facts,  may  create  the  relation  before  that  day.  However,  while  the  intention  of 
the  parties,  as  manifested  by  their  agreement  and  conduct,  controls  as  between  the 
parties,  theii'  conduct  may  manifest  a  different  intent  and  produce  a  different  result 
as  to  persons  not  parties  to  the  agreement.  This  question  is  governed  by  the  general 
law  of  estoppel 9). 

8.  THE  CONTRACT  AS  BETWEEN  THE  PARTIES.  —  As  between  the  parties 
the  rights  and  duties  are  as  in  other  contracts.  Tlius,  fraud,  accident,  or  mistake 
makes  the  contract  voidable  as  in  other  cases,  though  the  proof  of  fraud  need  not 
be  so  clear  because  of  the  high  degree  of  mutual  confidence  demanded^").  Tlie  remedy 

1}  30  Cyc.  369 — 372;    22  Amer.    &  Eng.  P.  L.  56.  —  ')  Bovill's  Act,  28   &  29  Vict.  c. 

Enc.  of  Law  27;  Note  in  18  L.  R.A..N.  S.,  963.  86;  Partnership  Act,  1890,  sec.  3.  —  »)  30  Cyc. 

—  2)  Brandon  v.  Connor.  (1903)  117  Ga.  759.  —  369  et  seq.  —  »)  30  Cyc.  358;  22  Amer.  &  Eng. 

3)  Act  of  Apr.  6,  1870,  P.  L.  56,  Lord  Bovil's  Enc.   52;  Parsons  on  Partnerships  (4th  Ed.) 

Act;  Weasels  v.  Weiss,  (1890)  166  Pa.  490.  —  sec.   12;  Martin  v.  Baird,  (1890)  175  Pa.  540. 

*)  53  &  54  Vic.  cap.  39:  Lindlev  on  Partner-  —  i")  Harlow  v.  La.  Brum,  (1897)  151  N.  Y. 

ship,  (7th  Ed.)  872.  —   »)  See  "note  in  18  L.  278;  Powell  v.  Cash.  (1896)  54  N.  J.  Eq.  218. 
R.  A.  (N.  S.)  963.  —  6)  Act  of  Apr.  6,   1870, 
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is,  of  course,  the  oixliuary  equitable  one.  If  tlie  partnership  is  an  existing  one  ah'eady 
doing  business,  the  right  to  an  account  also  exists;  and  the  plaintiff  possesses  the 
right  to  an  indemnity,  for  all  amounts  paid  or  personal  liabilities  incurred,  cut  of  the 
property  contributed;  and  to  be  subrogated  to  the  rigiits  of  the  persons  whose  claims 
he  has  paid  or  may  be  compelled  to  pay  as  against  the  defrauding  party  or  his  estate  i). 
Though  fraud  affects  the  contract  ab  initio,  the  relief  is  as  in  cases  of  the  dissolution 
of  an  existing  partnership  because,  though  the  contract  may  thus  be  deprived  of 
power,  the  parties  have  effectually  brought  into  existence  a  partnersliip  by  their 
conduct  aside  from  the  contract.  From  this  it  results,  that  the  ordinary  rules  of 
dissolution  obtain  and  the  damage  under  the  contract  for  the  fraud  is  merely  an  ad- 
ditional allowance^).  Where  the  partnership  has  not  actually  entered  upon  the 
business  and  no  necessity  for  an  account  exists,  the  remedy  for  any  breach  of  the 
contract  is  the  ordinary  action  for  damages  at  law;  no  specific  performance  can  be 
obtained  except  to  compel  the  execution  of  some  instrument  required  under  the 
terms  of  the  agreement''). 

As  between  the  parties,  the  contract  entirely  controls  the  rights  and  duties,  no 
matter  what  the  law  declares  these  to  be  in  the  absence  of  contract.  Thus  the  parties 
may  agree  that  all  the  property  shall  belong  to  one  partner  onlj';  that  all  liability 
shall  be  borne  by  him;  that  he  shall  be  entitled  to  all  assets  on  dissolution.  These 
restrictions,  however,  are  binding  only  as  between  the  parties,  and  not  as  to  any 
third  person  who  has  no  actual  notice  thereof;  nor  as  to  persons  who  have  actual 
notice  with  respect  to  particular  matters  onl}'.  One  of  the  implied  terms  of  every 
partnership  contract  is,  that  only  the  ])arties  to  the  contract  may  be  partners  in  the 
busmess.  Tliis  is  because  of  the  principle  of  delectus  personarum.  This  right  also  is 
subject  to  express  waiver  in  the  contract*). 

C.  Sub-partnerships.  —  When  a  partner  contracts  with  a  stranger  to  the  partner- 
ship agreement  for  the  sharing  of  the  profits  of  that  partner's  share  in  the  partner- 
ship, the  stranger  secures  no  rights  or  privileges  in  the  original  partnership,  and  is 
not  liable  to  the  creditors  of  that  partnership.  This  results  from  the  principle  of 
delectus  personarum,  and  was  expressed  by  the  Civilians  by  "Socius  mei  socii,  socius 
mens  non  est."  In  customary  terminology  this  relation  is  called  a  "sub-partner- 
ship^)."  This  use  of  the  word  "sub-partner"  or  "sub-partnership"  can  hardly  be 
sanctioned;  nor  does  it  generally  carry  the  meaning  it  might  imply.  It  has  been 
properly  criticised 6).  The  word,  liowever,  has  an  established  usage  in  the  law.  The 
decisions  generally  discuss  such  person  not  as  a  partner  in  the  principal  firm  but 
merely  as  a  partner  of  a  partner,  'i'his  last  statement  is  usually  merely  dicta,  and 
there  is  considerable  doubt  as  to  whether  the  sub- partners  could  be  held  as  partners 
in  any  ca.8e.  There  are  a  few  authorities  for  the  proposition  that  the  "sub-partner- 
ship" is  a  true  partnership'').  If  the  persons  are  associated  for  tl.e  purpose  of 
carrying  on  a  business,  then  they  might  be  held  to  be  partners.  The  usual  agree- 
ment, however,  is  merely  one  of  co-ownership  of  an  interest,  all  the  control  and 
management  of  which  is  in  the  member  of  the  principal  partnershij).  If  the  sub- 
partners  are  true  partners,  then  their  liability  should  properly  be  only  to  the  principal 
partnership  and  not  to  its  creditors,  (jcncrally  they  would  be  merely  joint  or  co- 
owners  and  not  partners  at  all.  It  is,  however,  possible  that  the  agreement  may 
be  such  as  to  make  them  partners.  This  fact  must  be  found  under  the  same  rules  as 
govern  the  existence  of  the  principal  partnership. 

D.  Partners.  —  Partners  fire  designated  in  the  decisions  and  statutes  as:  1.  Osten- 
sible, 2.  Secret,  3.  Nominal,  4.  Silent,  5.  Dormant,  6.  Retiring,  7.  Incoming,  8.  Ge- 
neral, 9.  Special,  10.  Limited,  and  11.  Partners  in  Commendam. 

1.  OSTENSIBLE  PARTNERS.  —  An  ostensible  partner  is  a  person  who  is  or 
may  be  readily  known  by  the  public  generally  as  a  partner.  It  is  not  necessary  that 
he  should  actually  be  a  partner;  it  is  sufficient  that  he  is  reputed  as  such  generally 

1)    Bates    on    Partnership,    sec.    595.    —  lier   on    Partnership,    ser.    27;    30   Cyc.    381; 

-)  Bates  on  Partnership,  sec.  595;  30  Cyc.  304.  Story  on  Partnership,  (7th  Ed.)  sec.  70;  Bur- 

—   3)    30    Cyc.    359;    Bates   on    Partnership,  nett  v.  Snyder,  (1898)  43  N.  Y.  Super.  Ct.  238; 

sees.   1009,   1013,   1014;  Crokett  v.   Burleson,  76  N.   Y.   344;  Boimare  v.  St.  Geme,  (1904) 

(1906)  60  W.  Va.  252.   —  *)  English  Act  of  113  La.  898.  —  «)  Prof.  Burdick,  in  30  Cyc. 

1890,  sec.    19;   Lindley  on  Partnership,   (7th  396;  Parsons  on  Partnership,   (4th  Ed.)  sec. 

Ed.)  442;  30  Cyc.  360,  363;   Parsons  on  Part-  106.  —  ')  Bates  on  Partnership,  sec.   164  et 

nerships,   sees.    106,    107;   Bates  on   Partner-  seq.;  Wood's  Collier  on  Partnership,  (6th  Ed.) 

ship,  sees.  207,  211  et  seq.  —  ^)  Wood's  Col-  sec.  27;  Fitch  v.Harrington,  (1859) 79Mass. 468. 
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or  that  he  has  been  held  out  as  sucli  to  the  person  who  sets  up  the  reliance  on  his 
being  a  partner.  When  such  a  person  is  not  in  fact  a  partner,  lie  is  described  as  a 
"partner  by  estoppel." 

2.  SECRET  PARTNERS.  —  A  secret  partner  is  an  actual  partner,  who  is,  under 
the  terms  of  tlie  agreement,  concealed  or  to  be  concealed  from  the  general  public  and 
from  the  particular  person  claiming  a  right  against  him.  There  are  also  decisions 
which  designate  a  partner  as  a  secret  partner  even  though  it  is  not  a  condition  of  the 
partnership  agreement  that  his  relationship  should  be  concealed.  Where  part  of 
the  firm  name  is  "and  Co.,"  or  some  other  general  term,  there  can  be  no  secret  part- 
ners'^). The  purpose  of  being  a  secret  partner  generally  is  to  escape  liability  and  more 
easUy  to  terminate  liability  upon  retirement.  This  purpose  is  thwarted  as  to  any 
given  person  who  has  actual  knowledge  of  his  membership^). 

3.  NOMINAL  PARTNERS.  —  A  nominal  partner  is  one  who  is  partner  in  name 
only  and  falls  within  the  term  "partner  by  estoppel."  He  incurs  liability  through 
the  acts  of  the  others  and  binds  them  by  his  acts  because  he  has  held  himself  out  or 
has  been  held  out  by  them  with  his  consent  as  a  partner  and  not  because  he  is  a 
partner  in  fact  3).  There  is,  however,  no  support  for  the  use  of  the  term  nominal 
in  the  cases  cited  by  Parsons,  and,  though  it  is  used  in  common  speech,  it  is  described 
as  "a  term  unknown  to  the  law  of  partnership*)." 

4.  SILENT  PARTNERS.  —  A  silent  partner  is  described  as  one  who  takes  no 
active  part  in  the  business  other  than  to  receive  his  share  of  the  profits;  secrecy  is 
not  essential  ^).  This  is,  however,  rather  a  term  of  common  speech  than  one  estabUshed 
in  the  law. 

5.  DORMANT  PARTNERS.  —  A  dormant  partner  has  diverse  meanings  in  the 
different  States.  AU  agree  that  he  must  be  secret  and  unknown  to  the  party  claiming 
the  right.  If  he  is  a  partner  and  is  held  out  as  sucli,  it  is  immaterial  whether  the 
plaintiff  knew  that  he  was  a  partner^).  The  better  definition,  however,  appears  to  be 
that  he  must  be  a  secret  partner,  that  is,  under  the  terms  of  the  agreement  not  to 
be  disclosed,  and  that  he  must  be  also  inactive^).  The  same  purpose  is  the  basis  for 
such  a  relation  as  exists  in  the  case  of  secret  partners.  Tlie  tendency  appears  to 
compel  such  persons  to  resort  to  the  statutory  limited  partnerships,  which  is,  in  fact, 
the  more  expedient  practice  in  most  States. 

6.  RETIRING  PARTNERS.  —  A  retiring  partner  is  a  partner  who  terminates 
liis  associations  in  the  business.  There  is  an  opinion  prevalent  in  some  States  that  the 
partnership  continues  in  existence  after  his  retirement;  this,  however,  is  doubtless 
incorrect,  as  shall  be  pointed  out  under  "Dissolution"  infra. 

7.  INCOMING  PARTNERS.  —  An  incoming  partner  is  tlie  person  who  becomes 
a  partner  of  the  members  of  an  existing  partnership.  As  in  the  preceding  case,  this 
is  a  definition  of  common  speech  rather  than  of  law,  for  in  law,  he  does  not  become 
a  member  of  an  existing  firm  but  merely  joins  with  the  members  of  an  existing  firm 
who  terminate  that  firm  and  form  a  new  partnership*). 

8.  GENERAL  PARTNERS.  A  partner  or  general  partner  is  a  general  term, 
including  all  actual  partners  not  special  or  limited  partners  or  partners  in  commen- 
dam.  It  is  frequently  used  as  designating  "partners  by  estoppel." 

9.  SPECIAL  PARTNERS.  A  special  partner,  a  limited  partner  and  a  partner 
in  commendam  are  co-extensive  terms,  and  describe  the  partner  who  has  secured  or 
attempted  to  secure  the  privilege  of  limited  liability  by  reason  of  compliance  with 
some  statutory  provision.  Sucli  a  partner  is  railed  a  partner  in  commendam  in 
Louisiana"). 

E.  The  Firm.  —  A  partnership  is,  in  commercial  usage  and  legal  terminology, 
called  a  firm.  In  Louisiana  under  the  Civil  Code,  the  firm  is  a  legal  entity  separate  and 

1)  Godard  v.  Pratt.   (ISS.'i)  16  Pick.  428;  ge,  (1801)  ,S4  Vt.   181;  McDonald  v.  MiUand- 

Shamburg  v.   Ruggles,   (1876)  83  Pa.    148.   —  son.  (1832)  5  La.  403;  Bates  on  Partnership, 

2)  Lieb.  V.  Craddock,  (1888)  87  Ky.  52.');  sec.  153.  —  ')  Elmira  Co.  v.  Harris,  (1891) 
Lindsey  v.  Edmirston,  (1861)  25  111.  359.  —  124  N.  Y.  280;  Bank  v.  Winship,  (1831)  5  Pet. 

3)  See  "Partner  by  Estoppel,"  infra;  Parsons  573;  Shambiirg  v.  Ruggles.  (1876)  83  Pa.  148; 
on  Partnership,  ("4th  Ed.)  sec.  29.  —  ■*)  In  Reab  v.  Pool,  (1888)  30  S.  C.  140;  Elkinton 
re  Swift,  (1908)  118  Fed.  348.  —  6)  Parsons  v.  Booth,  (1887)  143  Midi.  479.  —  »)  30  Cyc. 
on  Partnership,  (4th  Ed.)  sec.  30.  —  ')  El-  614;  Parsons  on  Partnership,  (4th  Ed.)  sec.  33; 
mira  Co.  v.  Harris,  (1891)  124  N.  Y.  80;  Bates  on  Partnerahip,  sec.  217.  —  ')  See 
Austin  V.  AppUng,  (1891)  88  Ga.  54;  Elkton  Statutes,  infra. 

V.  Booth.  (1887)  143  Mass.  479;  Wait  v.  Dod- 
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distinct  from  the  partners.  It  is  nuiintaiiied  by  many  persons  of  considerable  ability 
in  the  legal  profession  that  this  same  meaning  does  or  should  exist  in  all  the  States. 
These  persons  contend  that  such  is  the  result  of  the  decisions  and  the  understanding 
of  commercial  men.  Most  judges  and  an  equally  great,  if  not  a  greater  number  of 
the  profession,  adhere  to  the  common  law  view  as  declared  in  the  English  Partnership 
Act  of  1890,  sec.  4(1),  that  the  persons  who  have  entered  into  partnership  with  one 
another  are,  for  convenience  of  expression,  called  collectively  a  firm,  and  the  name 
under  which  their  business  is  carried  on  is  called  the  firm  name. 

The  entity  idea  occurs  in  the  decisions  of  almost  every  State,  as  has  been  pointed 
out  in  an  exhaustive  study  by  Mr.  Cowles^);  but  that  same  author  is  compelled  to 
declare:  "All  this  looks  very  unanimous.  Such  an  array  of  authority  ought  to  suffice 
to  establish  in  the  common-law  a  doctrine  supported  by  all  the  other  civilized  law 
in  the  world,  as  well  as  by  the  acceptance  of  business  men  in  all  civilized  countries. 
But  curiously  enough,  it  is  quite  as  easy  to  make  up  from  these  juri.sdictions  just 
cited  (in  support  of  the  legal  person  idea)  and  from  others  equally  weighty,  a  similar 
list  of  authorities  to  the  effect  that  the  propertj'  of  the  firm  is  the  property  of  the 
partners,  and  the  debts  of  a  firm  are  the  debts  of  the  partners,  and  common  law 
courts  know  nothing  about  any  entitj'  in  a  partnership  other  than  the  individuals 
who  compose  it."  This  curious  result,  noted  above,  is  due  rather  to  a  loose  use  of 
terms  and  imperfect  classification,  than  to  any  uncertainty  in  the  law. 

The  legal  person  idea  does  pervade  the  Louisiana  law  because  of  the  influence 
of  the  Code  Napoleon ;  it  does  occur  in  some  of  the  decisions  of  the  other  States;  and 
under  some  sections  of  the  Federal  Bankruptcy  Act,  generally  cases  where  the 
partnership  has  ceased  to  exist  for  the  purpose  of  conducting  a  going  business;  and 
in  cases  where  accounts  or  actions  are  to  be  had  conceniing  completed  transactions. 
It  is  the  common  terminology  of  business  men  and  of  the  partners  composing  the 
firm.  But  they  have  never  conceived  it  to  be  closely  allied  to  a  corporation.  The 
idea  is  one  rather  of  convenience  of  thought  and  expression  than  of  substance.  Even 
the  judges  whose  decisions  most  strongly  support  the  legal  person  idea 2),  abandon 
it  when  the  substance  is  in  question*).  In  proprietary  suits,  even  busmess  men 
discard  the  idea  and  aver  a  personal  title  or  interest.  Just  as  the  legal  person  needs 
the  power  or  authority  of  a  statute  in  Continental  Europe  and  in  Louisiana,  so  also 
the  idea  can  only  be  estabUshed  in  the  States  by  means  of  a  statute.  None  of  the 
States  have,  however,  in  their  recent  codes  or  statutes,  so  enacted,  except  for  pur- 
poses of  convenience  in  actions  and  proceedings  and  for  the  purpose  of  settling  the 
affairs  of  a  dissolved  partnership,  as  will  appear  in  the  statutes. 

The  legal  person  idea  occurs  in  various  authorities.  "The  personal  property 
belonging  to  a  partnership  is  not  owned  by  the  individual  partners  but  by  the 
firm*)."  "A  partnership  is  to  any  intelligent  man  familiar  with  mercantile  ideas, 
in  the  Roman  law,  in  the  law  of  Continental  Europe,  of  Scotland,  and  of  Louisiana, 
an  entity  separate  and  distinct  from  its  members S)."  "The  capital,  in  whatever 
shape  contributed,  becomes  at  once  the  property  of  the  firm  and  is  no  longer  indi- 
vidual property^)."  "A  partnership,  in  contemplation  of  law,  is  an  entity  distinct 
from  the  members  who  compose  if)."  "Inequity  a  partnership  is  for  some  purposes 
deemed  a  single  entity^)."  "There  can  be  no  controversy  as  to  the  ride  of  law 
governing  the  relations  between  an  insolvent  firm  and  its  creditors,  and  their  mutual 
rights  in  respect  of  the  firm  property.  The  partnership,  as  such,  has  its  own  property 
and  its  own  creditors,  as  distinct  from  the  individual  property  of  its  members  and 
their  individual  creditors^)."  "The  title  to  personal  property  of  a  partnership  is 
not  in  the  individual  members  of  the  firm  so  that  they  may  convey  an  individual 
share  in  any  specific  article  to  another;  but  it  is  in  the  firm  as  an  entirety,  subject  to 
the  equities  of  the  different  members  and  their  rights  to  have  it  appUed  to  the  pay- 
ment of  the  debts  of  the  partnership i^)." 

As  against  the  foregoing,  may  be  stated  the  following :  "Corey  on  Accounts  and 
Lindley  on  Partnership  have  made  it  popular  to  refer  to  a  mercantile  distinction  be- 
tween the  firm  and  its  members:  but  we  have  no  doubt  that  our  merchants  are 


>)   The  Firm   as   a   Legal  Person,   in  57  —  ")  Bates  on  Partnership,  §  256. —  ')  Teaguy 

Cent.    L.   J.   343.    —    2)    !„    re    Bertenshaw,  v.  Lindsey,  (1894)   106  Ala.  278.   —  «)  Arnold 

(1907)  157  Fed.   363.  — ^)  Sargent  v.  Blake,  v.  Haggerman,    (1888)    45  N.  J.  Eq.   197.   — 

(1908)  160  Fed.  57.  —  *)  Prof.  Beale  in  »)  Bulger  v.  Rosa,  (1890)  119  N.  H.  465.  — 
Parsons  on  Partnership,  (4th  Ed.)  231.  —  lO)  Pratt  v.  McGuinness.  (1899)  173  Mass.  170. 
6)  W.  H.  Cowles  Esq.,  in  57  Cent.  L.  J.  343. 
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perfectly  aware  that  claims  against  their  firms  are  claims  against  themi)."  "The 
firm  is  not  recognized  by  lawyers  as  distinct  from  the  members  composing  it^)." 
"There  are  two  theories  upon  which  it  is  sometimes  claimed  that  creditors  of  a 
partnership  have  a  right  to  have  a  preference  on  firm  assets.  The  first  is  that  the 
partnership  property  was  obtained  through  credits  given  to  the  firm  ....  the  other 
is  that  it  ought  to  be  treated  as  a  person  in  contradistinction  to  the  persons  com- 
posing it;  and  therefore  its  property  ought  to  be  first  subject  to  the  payment  of  the 
partnership  debts,  without  reference  to  the  will  of  the  partners.  But  a  partnership 
cannot  be  so  conceived  simply  because  such  is  not  its  nature.  As  eveiy  partner  is 
liable  for  the  debts  of  his  firm  and  owns  its  property  in  common  with  the  other 
partners,  it  is  his  right  to  have  the  common  property  applied  to  the  payment  of  part- 
nership debts  and  all  the  other  partners,  without  his  consent,  cannot  take  this  right 
from  him^)."  "Partners  are  joint  tenants  of  their  stock  in  trade  but  without  the 
jus  accrescendi  or  right  of  survivorship*)."  "Partners  are  joint  owners  and  pos- 
sessors of  all  the  capital,  stock,  funds,  and  effects  belonging  to  the  partnership, 
as  well  those  which  belong  to  it  at  the  time  of  its  first  formation  and  establishment 
as  those  which  are  acquired  during  the  partnership.  There  is  an  entire  community 
of  right  and  interest  therein  between  them,  each  has  a  concurrent  title  to  the  whole  5)." 
"Partners  are  joint  tenants  in  the  stock  and  all  effects.  They  are  seized,  per  my  et 
per  tout,  but  there  is  no  survivorship^)."  "Tlie  firm  is  not  recognized  in  law  as  a 
person,  and  can  neither  sue  nor  be  sued.  The  French  resort  to  the  fiction  of  making 
the  firm  a  person.  The  legal  person  contracts  debts,  and  charges  its  assets  for  their 
payment.  If  the  fiction  had  a  legal  basis  for  its  existence,  and  was  consistently 
carried  out,  a  partnership  woidd  become  a  corporation  ....  What  is  the  polarity 
of  mind  of  a  lawyer  who  advocates  making  a  partnership  by  turns  a  corporation 
and  a  number  of  individuals  ?  If  he  comprehended  the  elemental  distinction  of 
kind,  he  would  not  expose  his  confusion  by  making  this  suggestion;  but  he  would 
disguise  the  proposition  in  the  jargon  of  lawyers,  who  speak  of  a  man  quo  modo  a 
horse^)." 

The  various  views  are  reviewed  by  Professor  Burdick,  who  recognizes  that  the 
theory  that  the  firm  is  an  association  of  persons,  and  not  an  entity  prevails  in  Eng- 
land and  in  most  of  the  jurisdictions  of  this  country*).  Despite  this  apparent  con- 
flict of  authorities,  the  more  authoritative  of  whom  deny  the  legal  person  theory 
certain  safe  deductions  may  be  made:  1.  That  the  present  general  law  does  not 
consider  a  partnership  as  a  legal  entity.  2.  That  the  constitutions  of  some  of  the 
States  possibly  prohibit  the  adoption  of  any  such  theoiy  at  present.  3.  That,  if  such 
theory  is  adopted,  it  can  be  done  only  by  statute,  and  such  statute  must  modify  the 
law  in  detail  and  be  modelled  on  the  German  Code.  4.  That,  in  the  present  general 
law,  the  idea  is  employed  only  in  cases  of  insolvency,  bankruptcy,  and  in  discussions 
concerning  procedure.  5.  That  the  use  of  the  legal  person  idea  in  the  present  decisions 
is  merely  a  convenient  form  of  expression,  as  in  cases  where  accounts  are  to  be  had 
or  a  differentiation  is  to  be  made  between  the  separate  and  partnership  estates. 
6.  That,  if  the  legal  person  idea  should  become  the  general  law,  then  the  liabihty  of 
the  partner  must  cease  to  be  an  original  Uabihty  and  become  a  secondary  UabiUty; 
and  new  law  must  be  created  for  the  segregation  of  the  rights  of  separate  and 
firm  creditors. 

1.  THE  FIRM  NAjVIE.  —  a)  In  General.  —  Under  the  common  and  statute  law, 
a  partnership  may  exist  and  do  business  without  having  formally  adopted  any  name. 
In  such  case,  the  firm  name  is  the  name  under  which  the  business  is  carried  on;  and 
the  name  would  be  the  names  of  the  parties  to  the  contract^). 

The  partners  may,  however,  in  their  agreement,  estabhsh  a  firm  name  in  which 
all  transactions  should  be  made.  Such  name  may  be  the  fuU  names  of  all  the  partners, 
the  surnames  of  some  or  all  of  the  partners,  the  names  of  one  or  more  of  the  partners 


»)    Holmes,    J.,    in   Hallowell    v.   Black-  ^)   Story   on   Partnership,    (1881)   sec.  91.   — 

stone,    (1891)    154  Mass.    359.  —  2)  Bank  v.  sj  Collier  on  Partnership,  (6th  Ed.)  sec.  108. 

Thompson,  (1890)   121  N.  Y.  280.  —  ^)  Wig-  —  ')  Jas.  Parsons  on  Partnership,   sees.  76, 

gins  V.  Blackshear,  (1894)  86  Tex.  668.    The  100.  —  »)  Burdick  on  Partnership,  (2d  Ed.) 

use    of    the    phrase     "owns    in    common"    is  c.  3.   —  ')  Le  Roy  v.   Jolmson,  (1829)   2  Pet. 

perhaps  inaccurate  or  incorrect  as  noted  bj'  186;  Pursley  v.  Ramsey,  (1860)  31  Ga.  403; 

Prof.    Burdick    in  his    work  on   Partnerslup,  Wright  v.  Hooker,  (1854)  ION.  Y.  51;  Getchol 

(2d  Ed.)  p.    106.  —  ■»)   3   Kent  Com.   37.  —  v.  Foster,  (1870)   106  Mass.  42. 
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witli  a  general  term  to  designate  those  not  named,  or  any  general  term  which  need 
not  designate  any  one  partner*). 

Wliere,  however,  a  general  name  is  employed,  wliich  is  not  tlie  name  of  a  partner 
of  the  firm  using  it,  any  other  firm,  corporation,  or  business  association  having  an 
estabUshed  business  or  a  charter  right  to  the  u.se  of  the  name  may  restrain  such  use 
as  an  unfair  competition  or  as  liable  to  cause  confusion.  The  same  is  true  whore  a 
new  partnership  employs  the  name  of  a  dis.solved  partnership  without  having  a 
contract  right  so  to  do^).  Under  these  cases  the  names  need  not  be  identical,  but  it  is 
sufficient  if  they  are  so  similar  as  to  deceive  the  public  or  to  cause  confusion.  Under 
the  statutes  in  numerous  States,  the  use  of  the  name  of  a  person  who  is  not  a  partner 
in  the  firm,  or  of  any  general  term  which  does  not  represent  an  actual  partner,  is 
forbidden.  In  some  States,  this  prohibition  is  by  means  of  a  penalty  to  be  recovered 
by  any  person  who  may  bring  action  for  the  same');  or  by  making  such  act  to  be  a 
misdemeanor*);  or  by  merely  making  it  to  be  unlawful  and  to  be  restrained  by  the 
court  at  the  instigation  of  the  party  injured  thereby*). 

b)  Partnerships  as  Proprietors  of  Newspapers,  etc.  —  Where  a  newspaper,  maga- 
zine, or  other  periodical  is  published  by  a  partnership,  the  full  names  and  addresses 
of  all  the  partners  must,  in  certain  States,  be  printed  on  the  outer  cover  or  at  the  head 
of  the  editorial  page^),  under  penalty  of  a  misdemeanor  punishable  by  fine  for  cacli 
issue. 

c)  Fictitious  Names  —  Registration.  —  Where  a  partnership  transacts  its  business 
under  a  fictitious  name  or  a  designation  not  showing  the  names  of  the  persons  inter- 
ested as  partners  in  such  business,  some  States  require  that  the  full  names  and  ad- 
dresses of  all  such  persons  must  be  recorded^).  The  sanction  for  compliance  with 
most  of  the  statutes  is  that  the  partnership  cannot  begin  or  maintain  any  action  upon 
or  on  account  of  any  contracts  made  or  transactions  had  in  their  partnership  name 
until  they  shall  have  first  filed  the  certificate  and  made  the  publication  required. 
According  to  California  decisions,  however,  the  provisions  of  the  statute  may  be 
avoided  by  assigning  the  chose  in  action,  and  this  though  the  assignment  be  to  one  of 
the  partners^).  Under  the  decisions,  the  provision  is  penal®),  and  will  be  construed 
strictly.  It  has  no  application  to  an  action  based  on  tort*").  Filing  the  certificate 
cures  the  disability*!).  Under  the  Nebraska  statute,  however,  failure  to  file  the  certi- 
ficate is  made  a  misdemeanor  punishable  by  a  fine^^).  In  Virginia,  where  one  does 
business  with  a  partner  and  such  partner  has  property  in  the  business,  the  existence 
of  the  partner  must  appear  in  the  business  sign  and  be  duly  published,  otherwise  all 
property  employed  in  the  business  is  subject  to  the  rights  of  the  creditors  of  the 


1)  Bank  v.  llonteath,  (1845)  1  Deiiio  of  La.,  sees.  2834,  28.38,  2845;  X.  Dak.  Rev. 
(N.  Y.)  402;  West  v.  Bank,  (1856)  6  Ohio  St.  Codes,  (1905)  sera.  5858  et  seq.;  Wash.  Gen. 
169;  Hoskinsv.  DeEste,  (1882)  133  Mass.  356;  Stat.  (Remington.  1910)  sees.  8369,  8393; 
Crawford  v.  Collins,  (18611)  45  Barb.  (N.  Y.)  Comp.  Laws  of  S.  Dak.,  (1908)  sees.  1762  et 
269;  Kitner  v.  Wliitlock,  (1878)  88  111.  513;  seq.;  Cobbey's  Comp.  Lawa  of  Neb,  (1907) 
Berkshire  Woolen  Co.  v.  .luillard.  (1879)  75  N.  sees.  9700,  9703;  Gen.  Stat,  of  Okla.,  (1908) 
Y.  535;  McConeghy  v.  Kirk,  (1871)  68  Pa.  sees.  4876,  4881:  Nev.  Comp.  Laws,  (1900) 
200;  Brown  V.  Jewett,  (1846)  18  N.  H.  230;  sees.  2768,  2785;  Ariz.  Rev.  Stat.,  (1901) 
Jurgens  v.  Ittniann,  (1895)  47  La.  Ann.  367;  sees.  3620—3624:  Gen.  Code  of  Ohio,  (1910) 
Ex  parte  Nason,  (1880)  70  Me.  363.  —  2)  Hig-  sees.  8099  et  seq. :  Rev.  Codes  of  Mont.,  (1907) 
gins  Co.  V.  Higgins  Soap  Co.,  (1895)  144  N.  Y.  sees.  5504 — 5508.  —  *)  Cheny  v.  Newberry, 
462;  Cement  Co.  v.  Le  Page,  (1888)  147  Mass.  (1885)  67  Cal.  126;  Gray  v.  Wells,  (1897)  118 
206;  MeLean  v.  Flemming,  (1877)  96  U.  S.  Cal.  11.  —  9)  Coeliran  v.  Hirsh,  (1896)  6  C.  P., 
245;  Amer.  Waltham  Watch  Co.  v.  U.  S.  Ohio  Dec.  41. —i")  Ralph  v.  Lockwood,  (1882) 
Watch  Co.,  (1899)  173  Mass.  85;  43  L.  R.  A.  61  Cal.  155.  —  ")  Hartzell  v.  Warren,  (1896) 
826;  Bissell  Chilled  Plow  Co.  v.  T.  M.  Bissell  5  Ohio,  Dec.  183;  Cobble  v.  Bank,  (1900)  63 
Plow  Co.,  (1903)  121  Fed.  357.  —  ')  Ga.  Ohio  St.  528:  Va.  Nat.  Bank  v.  Carrigan, 
Civil  Code,  (1897),  see.  2686.  —  •»)  Saunders'  (1895)  91  Va.  347:  Walker  v.  Stimmel,  (1906) 
Rev.  Civil  Code  of  La.,  see.  2838;  N.  Y.  15  N.  D.  484;  Pendleton  v.  Cline,  (1890)  85 
Penal  Code,  sec.  363;  N.  Dak.  Rev.  Codes,  Cal.  142;  Meade  v.  Lasar,  (1891)  92  Cal.  21; 
(1905)  see.  8995;  S.  Dak.  Penal  Code,  (1908)  McClean  v.  Crow.  (1890)  88  Cal.  644;  Car- 
Rev.,  sec.  420.  —  5)  Mass.  Rev.  Laws,  (1902)  lock  v.  Cagnaeei.  (1891)  88  Cal.600:  Goldtree 
p.  620;  Me.  Rev.  Stat.,  (1903)  p.  396.  —  v.  Swinford,  (1888)  74  Cal.  586;  North  v. 
«)  N.  Y.  Cons.  Laws,  (1909)  sec.  330;  Pa.  Moore,  (1902)  135  Cal.  621;  Loeb  v.  Fire- 
Act  of  May  2,  1907,  P.  L.  157;  Com.  v.  Short,  man's  Ins.  Co.,  (1903)  78  N.  Y.  App.  Div.  113. 
(1909)  38  Pa.  Super.  Ct.  562.  —  ')  New  York  —  >2)  Cobbey's  Comp.  Laws  of  Neb.,  sees. 
Cons.  Laws,  ( 1909)  p.  2809;  Deering's  Cal.  C.  C.  9700—9703. 
see.  2466  et  seq. :   Saunders'  Rev.  Civil  Code 
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business  1).  The  same  statute  may  obtain  in  Mississippi,  though  the  statute  has  not 
been  located  in  the  last  revision  2). 

2.  THE  PARTXERSHIP  PROPERTY.  —  a)  In  General.  —  The  partnership 
property  is  all  property  and  rights  and  interests  in  property  originally  contributed  to 
the  partnership  stock  or  subsequently  acquired,  whether  bj-  purchase  or  otherwise 
on  account  of  the  firm  or  for  the  purposes  and  in  the  course  of  the  partnership  busi- 
ness. Unless  the  contrary  intention  appears,  property,  whether  real  or  personal, 
acquired  with  the  partnership  funds,  is  deemed  to  be  partnership  property*). 

But  a  person,  by  becoming  a  member  of  a  firm,  does  not  vest  the  firm  with  the 
ownership  of  his  knowledge  or  information,  or  with  the  ownership  of  his  inventive 
genius*). 

b)  Personal  property.  Where  personal  propertj',  which  is  owned  by  one  of  the 
parties  on  creation  of  the  partnership,  is  thereafter  used  in  the  partnership  business 
or  for  partnership  purposes,  whether  it  has  been  contributed  to  the  partnership  stock 
and  has  become  partnership  property,  or  is  merely  the  separate  property  of  the 
partner,  depends  upon  the  agreement  of  the  pai  tners.  Tliis  agreement  may  be  express- 
ed or  imphed  from  the  facts  or  conduct  of  the  parties*). 

The  mere  fact  that  property,  whether  real  or  personal,  is  habituaUy  used  in  the 
partnership  business,  or  even  that  it  is  reputed  to  be  a  part  of  the  partnership  prop- 
erty, does  not,  in  the  absence  of  an  estoppel  or  a  statute  relating  to  reputed  or  apparent 
ownership,  make  such  property  partnership  property.  This  is  especially  true  of  the 
real  property  used  in  the  business,  the  tools  and  machinery  used  in  the  plant,  and 
such  property  as  is  in  the  possession  of  the  firm  for  the  right  of  use  only  and  not  for 
the  purpose  of  sale 8). 

But  when  the  property  is  in  the  possession  of  the  partnership  for  the  purposes 
of  a  use  involving  a  destruction  or  sale  in  the  ordinary  course  of  the  business  of  the 
firm,  then  there  is  ample  evidence  that  the  property  is  possessed  as  partnership 
property  and  not  as  separate  property.  The  intent  must  be  found  where  property 
passes  from  the  possession  of  the  separate  partner  to  that  of  the  partners  collectively''). 

c)  Real  propertj/.  —  Real  property  has,  in  the  United  States,  lost  some  of  its 
formal  common  law  incidents.  Thus,  it  is  as  much  the  subject  of  partnership  owner- 
ship as  personal  property,  though  generally  the  transfer  is  hampered  by  the  common 
law  formahty  that  it  can  be  conveyed  only  by  deed  and  that  it  can  be  held  only 
by  one  or  more  of  the  partners  taking  the  legal  title  in  trust  for  the  use  of  the  firm. 
Formerly  real  property  could  not  be  the  subject  of  partnership  transactions;  but  at 
present,  the  partnership  is  frequently  formed  for  the  purpose  of  the  purchase  and 
sale  of  real  estate*). 

1.  Conveyance  of  Real  Property.  —  Wliether  real  property  is  partnership  property 
or  not  depends  upon  the  intention  of  the  parties.  WTiere  the  intention  is  not  manifest, 
it  is  deemed  partnership  property  if  purchased  with  partnership  funds.  Wliile  in 
law  it  is  deemed  to  be  the  property  of  the  person  in  whose  name  it  stands,  in  equity 


1)  Va.  Code  of  1902,  sec.  2877.  —  -)  Yale 
V.  Taylor,  (1886)  63  Miss.  598;  Quin  v.  Myles. 
(1882)  59  Miss.  375.  —  3)  Robinson  Bank 
V.  Miller.  (1894)  27  L.  R.  A.  449.  Note.  See 
the  statutes  of  the  various  States,  infra.  — 
*)  30  Cyc.  425.  —  ^)  Baxter  v.  Rollins,  (1894) 
90  Iowa,  217;  In  re  Bailey,  (1898)  187  Pa. 
341;  Buckingham  v.  Chicago  Bank,  (1904) 
131  Fed.  192;  Filkins  v.  Blackmore.  (1876) 
13  Blatch  (U.  S.)  440:  HUl  v.  Miller,  (1S89) 
78  Cal.  149;  In  re  Murtens,  (1906)  144  Fed. 
818;  In  re  Swift,  (1902)  118  Fed.  348;  Lamb 
V.  Hall,  (1905)  147  Cal.  44;  Leeds  v.  Towns- 
end,  (1899)  89  111.  App.  646;  Pierce  v.  Jack- 
son, (1810)  6  Mass.  242;  Hoxie  v.  Chaney, 
(1887)  143  Mass.  592;  Tabar- Prang  Art  Co. 
y.  Durant,  (1905)  189  Mass.  173;  Hillock  v. 
Grape,  (1906)  111  N.  Y.  App.  Div.  720;  Wil- 
son V.  Black,  (1894)  164  Pa.  5o5:  Robinson 
Bank  v.  Miller,  (1894)  153  111.  244;  27  L.  R. 
A.  449,  (note).  —  «)  Taft  v.  Schwamb,  (1875) 
80  lU.  289;  Blanchard  v.  CooUdge,  (1839) 
22  Pick.   (Mass.)   151;   Howe  v.   Howe.  (1868) 


99  Mass.   71;  Bowker  v.  Gleason,    (1887)  (N. 
.J.  Ch.)  7  Atl.  885:  Moody  v.  Rathburn.  (1862) 
7  Minn.  89;'Bartlett  v.  Jones,  (1847)  2-Strob. 
(S.  C.)   471;   Stump   %-.   Bauer.   (1881)   76  Ind. 
157:  Taber  Prang  Art  Co.  v.   Durant,   (1905) 
189  Ma.ss.  173;  Van  Voorhis  v.  Webster,  (1895) 
85  Hun.  (N.  Y.)  591;  Hart  v.  Hart,  (1903)  117 
Wis.  639.  —  ")  Taber  Prang  Art  Co.  v.  Durant, 
(1905)  189  Mass.  173;  Dunlap  v.  Byers,  (1896) 
110  Mich.    109;   Person   v.    WQson,   (1878)   25 
Minn.    189;   Kelly  v.   Clancey,   (1885)    16  Mo 
App.  550:  Murphv  v.  Warren,  (1898)  55  Xeb 
215;  Hillock  v.  Grape,  (1906)  HI  X.  Y.  App, 
Div.  720;  Bailey's  Estate,  (1898)  187  Pa.  381 
—  8)  Chester  v.  Dickerson,  (1873)  54  N.  Y.  1 
Dudley    v.    Littlefield,    (1842)    21    Me.    418 
Thompson  v.  Bowman.  (1867)  73  U.  S.  316 
Tyler  v.  Waddingham,  (1889)  58  Conn.  375 
Thompson    v.    Holden,    (1893)    117    Mo.    118; 
Oliver's    Estate,    (1890)    136   Pa.    43;    Boone 
v.  Clark,  (18S9)  129  111.  466;  Laffan  v.  Naglee, 
(18.58)  9  Cal.  062 
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it  is  held  to  be  held  in  trust  for  the  partnership  and  to  be  converted  to  personal 
property  in  so  far  as  may  be  necessary  for  partnersliip  purposes^).  In  Pennsylvania, 
however,  creditors  and  other  third  persons  are  entitled  to  rely  upon  the  record  of 
title  and  to  treat  the  persons  therein  appearing  as  the  real  owners.  That  the  record 
holder  possesses  a  partnership  title  must  appear  on  the  record^).  In  Louisiana  com- 
mercial partnership  may  own  only  moveable  property  3).  The  owners  of  real  estate  in 
Louisiana  are  considered  as  joint  tenants  and  not  as  partnere*).  Real  estate,  there- 
fore, acquired  by  a  partnership  is,  in  Louisiana,  not  partnership  but  joint  property 
and  must  be  conveyed  as  such^);  but,  as  between  tlie  partners,  it  is  equitably  and 
practically  property  of  tlie  firm 6). 

There  is  considerable  confusion  as  to  the  necessary  form  and  legal  effect  of  a 
conveyance  of  real  property  by  or  to  a  firm.  This  difficulty  hns  helped  to  promote 
the  legal  person  idea.  The  present  tendency  appears  to  be  to  permit  conveyances  of 
real  property  in  the  firm  name  and  by  the  same  autliority,  as  in  the  case  of  personal 
property.  This  is  manifest  by  the  present  tendency  to  permit  actions  by  or  against 
the  firm  in  the  firm  name,  and  the  decisions  in  some  States''),  which  hold  tliat  the  firm 
name  is  sufficient  to  designate  the  members  of  the  firm  as  the  true  owners.  There 
are  many  decisions,  however,  which  hold  that  since  the  firm  is  not  a  natural  or  legal 
person,  and  since  real  property  can  be  conveyed  only  to  a  person,  a  conveyance  in  the 
firm  name  is  not  sufficient  to  pass  the  legal  title ;  but  the  grantor  holds  in  trust  for  the 
partners  where  the  fu'm  name  does  not  contain  the  name  of  any  partner^).  This 
distinction  appears  to  be  verj'  narrow,  especially  since  those  same  jurisdictions  hold 
that  a  conveyance  in  the  firm  name  composed  of  the  surnames  of  one  or  more  of  the 
partners  is  a  sufficient  legal  conveyance  to  such  persons,  when  ascertained  by  parol 
evidence®). 

2.  Conversion  of  Real  Property.  —  Since,  under  the  general  law,  real  property  is 
considered  as  converted  into  personal  property  to  the  extent  that  it  is  needed  for 
partnership  purposes;  and,  since  the  partners  have  a  right  to  receive  their  respective 
shares  only  of  the  partnership  assets  remaining  after  all  the  partnership  affairs  are 
liquidated,  the  creditors,  widow,  or  heirs  of  a  partner  can  have  rights  in  partnership 
land  only  when-  he  or  his  estate  had  a  right  to  receive  such  share  as  real  property. 
Wliere  it  is  not  expressly  agreed  that  tlie  land  shall  be  partitioned,  the  court  may 
order  it  to  be  sold  for  the  purpose  of  winding  up  the  partnership  affairs.  The  decisions 
are  not,  however,  uniform.  The  general  rule  is,  that  the  wife  or  widow  need  not  join 
in  the  conve3'ance;  and  that  her  dower  attaches  only  after  tlie  liquidation  of  part- 
nership affairs^").  Where  there  is  no  agreement  to  the  contrary,  real  property  owned 
by  the  firm  is,  as  to  the  widow,  heirs,  and  creditors,  generally  treated  as  personal 
property  until  it  is  freed  from  all  the  rights  of  all  the  other  partners^i). 

d)  Statutory  Provisions.  —  There  are  statutory  jjrovisions  in  a  few  States  that 
where  a  partnership  does  busmess  under  a  firm  name  which  does  not  disclose  the  name 
of  the  partner  of  the  person  conducting  the  business,  all  propertj^  stock,  and  choses 
in  action,  acquired  or  used  in  such  business  is  liable  for  the  debts  of  such  person  ^^j. 

1)  Hogle  V.  Lowe,    (1877)    12  Nev.  286;  —  «)  PercifuU  v.  Piatt,    (1880)   36  .Vrk.  456; 

Delraonico  v.  GuUlaume,  (1845)  2  Sandf.  Ch.  Walker  v.  Miller,  (1905)  139  N.  C.  448;  Wood- 

(N.    Y.)    360;    Trowbridge    v.    Cross,    (1886)  ward  v.  McAdams,  (1894)  101  Cal.  438;  Riffel 

117    111.     109;    Southern    Cotton    OU    Co.    v.  v.  Ozark  Land  Co.,  (1899)  81  Mo.  App.  177; 

Henshaw,    (1889)    89    Ala.    448;    Roberts    v.  Barber  v.  CroweU,  (1898)  55  Neb.  571;  New 

Eldred,    (1887)   73  Cal.  394;   Beecher   v.  Ste-  Vienna  Bank  v.  Johnson,  (1889)  47  Oh.   St. 

vens,   (1876),  43  Conn.  587;  Grissom  v.  Moore.  300;    Riddle   v.    A\'hitehUl,    (1890)    135   U.    S. 

(1885)  106  Ind.  296;  Jones  v.  Beckman,  (1900)  621.  —  »)  Cole  v.  Mette,  (1898)  05  Ark.  503; 

47  Atl.  71.  —  2)  Cundey  v.  HaU,  (1904)  208  McCauley    v.    Fulton,    (1872)    44    Cal.    355; 

Pa.  335.  —   3)  Saunders'   Rev.  C.  C.   of  La.,  Blanchard  v.  Floyd,  (1890)  93  Ala.  53;  Frost 

(1909)  sees.  2825,  2836.  —  ^)  Calder  v.  Their  v.  Wolf,  (1890)  77  Tex.  455;  Dunlop  v.  Green, 

Creditors,  (1895)  47  La.  Ann.  346.  —  '')  WUley  (1894)  00  Fed.  242;  Beaman  v.  Wliitney,  (1841) 

V.  Carter.  (1849)  4  La.  Ann.  56.  —  6)  Mary  v.  20  Me.  413;  Holmes  v.  Jarrett,  (1872)  7  Hask. 

New  Orleans  &  C.  R.  Co.,  (1892)  44  La.  Ann.  (Tenn.)  506;  Jones  v.  Neale,  (1856)  2  Pat  &  H. 

444.  —  ')  Davis  v.  Davis,  (1882)  60  Miss.  615;  (Va.)  339;  Cunningham  v.  Ward,  (1888)  30  W. 

Sherry  v.  Gilraore,   (1883)   58  Wis.  324;  Shaw  Va.  572;   Hartnett  v.  StUlwell,  (1904)  121  Ga. 

V.    Loud,    (1815)    12   Mass.   447;    Stroman    v.  .386;   Hayes  v.  Treat,   (1896)    178  Pa.  310.  — 

Rottensburv,  (1812)  4  Desaus:  Eq.  (S.  C.)  268;  ")  See,   generaUy,   Woodward  Hohnes   Co.   v. 

Lady  Superior,  etc.,  v.  McNamara,   (1848)   3  Nudd,   (Minn.    1894)    27   L.    R.    A.    340,   and 

Harb.  Ch.  (N.Y.)  375;  Newton  V.  McKay,  (1874)  cases   cited   in   note.  —  ")    30   Cyc.   434.  — 

29  Mich.  I:  Hogg  v.  Odom,  Dudley,  (Ga.)  185.  12)  Va.  Code  of  1907.  sec.  2877. 
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But  the  statute  is  held  not  to  apply,  where  the  full  name  of  at  least  two  partners 
are  disclosed i). 

II.  RELATIONS  OF  PARTNERS  WITH  PERSONS  DEALING  WITH  THE 
PARTNER  SHIP. — A.  Authority  of  the  Partners  to  Act  for  the  Firm.  - 1 .  IN  GENERAL 

—  Every  partner  is  an  agent  of  the  firm  and  his  copartners  for  the  purpose  of  the 
business  of  the  partnership;  and  the  acts  of  every  partner,  wlio  does  any  act, 
including  tlie  execution  of  deeds  of  obligation,  for  carrying  on,  in  the  usual  way, 
business  of  the  kind  carried  on  by  the  firm  of  which  he  is  a  member,  bind  the  firm 
and  his  co-partners,  unless  the  partner  so  acting  has  in  fact  no  authority  to  act  for 
the  firm  in  the  particular  matter,  and  the  person  with  whom  he  is  dealing  has  actual 
knowledge  or  notice  of  the  fact  that  he  has  no  authority. 

The  authority  of  the  partners  is  based  upon  the  principle  of  mutual  agency 
among  co-principals,  where  each  is  a  principal  as  to  himself  and  an  agent  as  to  all 
the  other  partners  2). 

The  authority  of  a  partner  as  to  third  persons  is  not  dependent  on,  nor  controlled 
by,  the  contract,  except  in  so  far  as  they  have  knowledge  or  notice  of  the  terms 
of  the  contract.  This  authority  is  one  of  the  legal  incidents  resulting  from  the 
creation  of  the  partnership 3). 

2.  SCOPE  OF  AUTHORITY.  —  Where  the  terms  of  the  contract  are  unknown 
to  the  person  dealing  with  the  partnership,  the  scope  of  the  authority  goes  to  the 
extent  necessary  to  carry  on  that  particular  kind  of  business.  Where  the  particular 
business  is  that  of  a  known  class,  the  authority  is  the  usual  authority  of  the  class; 
and  it  is  sufficient,  that  the  act  falls  within  the  class  of  acts  usually  done  by  that  class 
of  businesses.  But,  where  the  particular  business  differs  from  any  known  business, 
and  the  third  person  reasonably  ought  to  know  that  it  does  so  differ,  he  must  investi- 
gate the  authority  in  the  particular  business*).  The  scope  of  the  business  of  the 
particular  partnership  may  be  enlarged  by  consent  of  all  the  partners  as  manifest 
either  by  express  contract  or  by  a  course  of  conduct,  and  the  authority  of  each  partner 
is  enlarged  accordingly 6).  Most  States  maintain  two  classes  of  partnerships:  trading 
and  non-trading  partnerships;  in  some  States,  this  distinction  is  the  result  of  statute, 
and  in  others,  of  decision.  The  distinction  creates  a  limitation  on  the  authority  of 
the  partners  in  non-trading  firms  by  denying  authority  to  do  those  acts  which  are 
chiefly  commercial,  as  borrowing  money,  etc. 8).  This  distinction  is  denied  in  Pennsyl- 
vania but  the  results  attained  are  practically  the  same  as  in  the  States  where  the 
distinction  obtains 7).  The  codes  of  the  western  code  States  enumerate  certain  acts 
which  do  not  fall  within  the  general  authority  of  the  partners  but  may  be  done  only 
under  special  authority.  Thus,  unless  his  copartners  have  wholly  abandoned  the 
business  to  him,  or  are  incapable  of  acting,  a  partner  has  no  authority:  1.  To  make 
an  assignment  of  the  partnership  property  or  any  portion  thereof  to  a  creditor,  or  to 
a  third  person  in  trust  for  the  benefit  of  a  creditor  or  of  all  creditors;  2.  To  di.spose 
of  the  good-will  of  the  business ;  3.  To  dispose  of  the  whole  of  the  partnership  property 
at  once,  unless  it  consists  entirely  of  merchandise ;  4.  To  do  any  act  which  would  make 
it  impossible  to  carry  on  the  ordinary  business  of  the  partnership;  5.  To  confess  a 
judgment;  6.  To  submit  a  partnership  claim  to  arbitration;  7.  To  do  any  other  act 
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not  within  the  class  of  acts  necessary  to  carry  on  such  business  in  the  ordinary 
manner^).  But  where  a  partner  does  dispose  of  the  entire  stock  under  par.  3.,  supra, 
it  is  a  sufficient  act  to  pass  his  interest ;  and  only  tho.se  partners  who  do  not  consent 
may  object^).  These  same  limitations  generally  exist  in  the  other  States  under  the 
decisions,  because  the  foregoing  acts  do  not  generally  fall  within  the  ordinary  course 
of  business*). 

There  has  been  a  movement  to  enact  into  the  general  law  the  principle  that, 
where  the  partner  acting  in  the  particular  matter  has  in  fact  no  authority  to  act  for 
the  firm  in  the  particular  matter  and  the  person  with  whom  he  is  dealing  either 
knows  that  he  has  no  authority  or  does  not  know  or  believe  him  to  be  a  partner  the 
firm  is  not  bound  by  such  act*).  This  law  has  been  questioned  in  England^),  and 
appears  to  be  at  variance  with  the  jjrcsent  law  in  this  country®).  In  Sinkler  v.  Lam- 
bert''),  Hare,  J.,  said:  "The  four  things  necessary  to  charge  two  or  more  persons 
jointly  as  partners  on  a  contract  made  by  one  of  tliem  in  his  own  name  are  that  they 
were  in  partnership,  that  the  contract  fell  witliin  the  scope  of  the  business  of  the 
firm,  that  it  was  actually  made  on  partner.sliip  account,  and  that  the  plaintiff  was 
ignorant  of  that  fact  or  of  the  name  of  the  partnership."  This  appears  to  be  a  correct 
statement  of  the  law  as  to  cases  where  a  person  deals  with  a  paitner  acting  in  an 
undisclosed  capacity.  It  is  not  the  secret  restrictions  upon  his  authoiity  which  con- 
trol ;  but,  did  the  act  fall  within  the  business  which  he  was  conducting  apparently  as 
a  sole  trader;  and,  did  he  actually  intend  to  make  a  contract  for  and  on  behalf  of 
the  undisclosed  partnership.  If  both  these  questions  are  answered  in  the  affirmative, 
the  contract  is  binding  on  the  partnership,  even  though,  under  the  jjartnership  con- 
tract, the  partner  had  no  authority  to  act  in  that  particular  matter^). 

3.  ACTS  WITHOUT  THE  "sCOPE  OF  PARTNERSHIP  BUSINESS.  — 
Where  one  partner  pledges  the  credit  of  the  firm  for  a  pui-jiose  not  connected  with 
the  ordinary  course  of  business  of  the  kind  carried  on  by  the  firm,  the  firm  is  not 
bound,  unless  he  is  in  fact  specially  authorized  by  the  other  partners,  though  the 
partner  acting  and  those  consenting  thereto  will  be  bound  in  their  separate  capacity. 
It  is  sufficient  that  the  act  falls  within  the  apparent  scope  of  the  business.  The 
apparent  scope  may  be  that  of  the  general  course  of  business  usual  in  a  business  of 
the  kind  or  the  known  course  of  business  of  the  particular  firm.  The  general  principles 
of  agency  here  control :  and  limitations  on  the  authority  of  a  partner  are  binding 
only  as  they  would  be  in  the  case  of  a  principal  and  agent.  The  essential  difference 
between  partners  and  ordinary  agents  is  that  the  agent  derives  his  authority  by 
contract  or  holding  out,  whUe  the  authority  of  a  partner  arises  as  a  matter  of  law 
either  from  the  creation  or  the  holding  out  of  a  partnership^). 

Where  tlie  authority  is  declared,  as  arising  from  the  custom  or  course  of  business 
of  the  particular  firm,  the  nature  of  the  custom  or  course  of  business  and  the  loiow- 
ledge  and  assent  of  the  other  partners  must  be  considered.  Thus,  where  checks 
frequently  have  been  drawn  upon  the  partnership  fund  for  the  payment  of  separate 
liabilities,  a  custom  or  course  of  business  does  not  arise^").  A  custom  can  enlarge  the 
course  of  business  of  the  firm  only  where  the  circumstances  are  such  as  to  indicate 
that  the  partner  to  be  bound  not  only  knew  of  the  course  of  dealing  but  also  assented 
to  it  as  a  regular  course  of  dealing  with  the  public  H).  But,  where  the  evidence  of 
borrowing  is  regularly  entered  upon  the  books  of  the  firm,  the  knowledge  and  assent 
is  sufficiently  proven ^2).  In  each  case  the  character  of  the  business  and  the  character 
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of  the  acts  and  transactions  must  be  closely  scrutinized,  since  it  is  merely  a  finding 
of  fact  and  not  an  application  of  a  principle  of  lawi).  The  question  is,  what  had  the 
public  a  right  to  understand  were  acts  falling  within  the  usual  course  of  the  business  2). 

4.  RESTRICTIONS  UPON  THE  AUTHORITY  OF  A  PARTNER.  —  If  it  is 
agreed  among  the  partners,  either  in  the  partnership  agreement  or  by  any  subse- 
quent agreement,  express  or  impUed,  that  any  restrictions  shall  be  placed  on  the 
authority  of  any  one  or  more  of  them  to  bind  the  firm,  no  act  done  in  contravention 
of  the  agreement  is  bmding  on  the  firm  or  the  other  partners  with  respect  to  persons 
having  actual  knowledge  or  notice  that  the  act  is  in  contravention  of  the  agreement^). 

It  is  believed  that  the  foregoing  is  a  correct  statement  of  the  general  law.  Yet 
there  is  a  conflict  in  the  authorities.  It  is  to  be  distinctly  noticed,  that  the  foregoing 
deals  only  with  restrictions  by  agreement,  and  not  by  mere  dissent  or  the  act  of  a 
minority.  The  question  here  narrows  itself  to  the  character  of  notice  necessary  to 
affect  thu'd  persons.  The  general  statement  is  that  it  is  sufficient  that  the  third 
person  has  notice  of  the  agreement*).  There  are  decisions  in  which  such  statements 
appear;  but  generally,  in  the  American  cases,  notice  of  the  agreement  is  effective 
notice  only  wlien  the  agreement  is  such  that  it  also  gives  notice  on  its  face  that  the 
act  is  in  contravention  of  the  agreement  S).  The  authority  of  a  partner  is  analogous 
to  that  of  a  general  agent  and  not  to  that  of  a  special  agent,  for  the  authority  results 
in  law  from  the  existence  of  the  partnership.  Third  persons  may  rely  upon  the 
partner's  statement  of  the  firm's  existence  and  the  character  of  its  business;  if  they 
do  not  investigate,  they  assume  the  risk  that  these  statements  are  correct.  If,  in 
addition  to  this,  the  authority  of  the  particular  partner  is  limited,  but  the  third 
person  has  no  actual  knowledge  or  notice  either  personal  or  from  the  circumstances, 
or,  if  he  has  notice  that  the  partner  does  not  have  authority  equal  to  that  of  all  the 
other  partners,  but  not  tliat  he  has  no  authority  to  do  the  particular  act,  such 
an  act  should  be  binding  on  the  firm  and  the  other  partners. 

Notice  of  the  limitations  may  be  had  from  actual  knowledge,  as  where  it  has 
been  advertised  or  he  has  received  express  notice;  or  may  be  implied  from  tlie  facts. 
Whether  he  has  knowledge  or  notice  is  a  question  of  fact  to  be  found  from  all  the 
circumstances.  Thus  where,  in  the  established  course  of  business,  notes  are  always 
drawn  to  the  order  of  one  partner,  the  jury  may  consider  this  as  some  evidence  of 
notice  of  a  limitation  of  authority  —  a  matter  creating  suspicion  but  not  sufficient 
in  itself  to  create  notice^).  Information  of  facts  sufficient  to  have  caused  a  reasonably 
prudent  and  cautious  man  to  inquire  has  been  said  to  be  sufficient  notice''). 

5.  AUTHORITY  TO  DO  PARTICULAR  ACTS.  —  This  question  falls  squarely 
under  the  foregoing  general  principles  and  is  dependent  upon  whether  or  not  the 
particular  act  is  necessary  to  carry  on  the  business  in  the  ordinaiy  course,  whether 
any  restriction  has  been  placed  upon  the  authority  of  the  particular  partner,  and 
whether  the  person  with  whom  he  is  dealing  has  knowledge  or  notice  of  such  restric- 
tion. Generally  the  autliority  is  dependent  upon  the  character  of  the  business. 
Exceptional  restrictions  may  arise  from  estabhshed  legal  ideas,  as  in  the  case  of  the 
execution  of  deeds  of  obligation  or  convej^ance  or  of  the  execution  of  negotiable 
instruments.   Subject  to  this  general  statement  specific  acts  will  be  noted. 

a)  Deeds  of  Obligation  and  Conveyance.  —  The  general  rule,  as  at  present  existing, 
is  that  one  partner  has  no  imphed  authoritj'  to  bind  the  firm  by  deed,  bond,  mort- 
gage, or  other  instrument  under  seal.  This  rule  does  not  apply  to  the  release  of  a 
firm  obligation.  Such  instruments  always  bind  the  acting  partner  personally  because 
of  the  implied  warranty  of  authority.  This  rule  is  due  to  the  common  law  formality 
of  such  instruments  rather  than  to  partnership  necessity.    The  modern  movement 
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9  Md.  217;  Winship  v.  Bank,  (1831)  5  Pet.  529;  sey,  (1866)  37  Mo.  563.  —  ')  Bromley  v.  El- 
Magovern  v.  Robertson,  (1889)  116  N.  Y.  61;  liott,  (1859)  38  N.  H.  287;  Skinner  v.  Day- 
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is  away  from  this  rule  and  towards  allowing  such  acts  to  fall  within  the  general  rule 
permitting  such  acts  to  bind  the  firm  if  within  the  ordinary  scoj)c  of  the  business. 
Thus,  it  is  sufficient  that  there  be  previous  authorization  or  subsequent  ratification 
by  the  copartners,  even  though  it  be  only  by  jiarol  and  not  under  seal  as  generally 
required  1). 

Wliere  tlie  instrument  would  be  binding  without  the  seal,  it  will  be  binding 
though  under  seal 2). 

Where  a  partner  makes  a  contract  within  his  authority  which  requires  the  exe- 
cution of  a  sealed  instrument,  equity  will  decree  specific  performance^). 

b)  Bills  and  Notes.  —  The  authority  of  a  partner  to  execute  negotiable  instru- 
ments depends  upon  the  character  of  the  business.  Where  the  business  is  one  which, 
in  the  usual  course,  requires  the  execution  of  such  instruments,  that  is,  in  commer- 
cial-trading partnerships,  each  partner  po.'^sesses  the  autliority ;  and  negotiabli^  paper, 
issued  within  tlie  apparent  scope  of  the  partnership  business,  binds  all  the  partners*). 
In  non-commercial  partnerships  prior  assent  or  ratification  is  necessary  S).  A  partner 
has  no  authority  to  execute  negotiable  paper  for  accommodation  except  with  express 
authority  or  ratification'');  nor  for  payment  of  his  separate  liabilitj''').  JJut  where 
the  note  comes  into  the  hands  of  a  bona  fide  purchaser  for  value  it  is  binding  on  the 
firm,  if  the  partner  executing  has  authority  to  issue  such  an  instrument  under  any 
circumstance^). 

c)  Assignments  for  the  Benefit  of  Creditors.  —  Assignments  for  the  benefit  of 
creditors  may  be  made  by  any  one  or  more  of  the  partners  only  upon  previous 
consent,  express  or  implied,  or  ratification  by  all  the  partners;  if  the  other  partners 
liave  absconded ;  are  absent  and  cannot  be  consulted ;  or  are  otherwise  incapable 
of  assenting  or  dissenting^).  But  it  is  not  sufficient  that  the  other  partners  be  tem- 
porarily absent,  sick,  or  insane'").  WHiere  an  assignment  may  be  made,  a  jireference 
to  particular  creditors  may  also  be  made,  subject  to  the  same  rules  as  in  the  case  of 
assignment,  whenever  a  statutory  provision  does  not  make  a  preference  void  as  to 
the  other  creditors,  as  under  the  Federal  Bankruptcy  Act,  sec.  60ii). 

d)  Confession  of  Judgment.  —  One  partner  has  no  authority  to  confess  a  judg- 
ment or  to  give  a  warrant  of  attorney  to  confess  a  judgment  against  the  firm  which 
will  be  binding  except  upon  the  partner  acting  in  the  matter.   Prior  consent  or  rati- 


1)  McDonald  v.  Eggleston,  (18.53)  26  Vt.  Hunt  v.  Allener,  (1908)  127  N.  Y.  App.  Div. 

154;    Russell    v.  Arniable,  (1871)    109    Mass.  572;   Beach  v.   Bank,   (1851)   2  Ind.   488.   — 

72;   Hull  V.  Young,   (1889)   .30  S.  C.  121;  Day  ")  United  States  Exch.  Bank  v.  Zimmermann, 

V.  Lafferty,  (1842)  4  Ark.  450;  Fagely  v.  Bel-  (1908)  113  N.  Y.  Supp.  33;  Meyer  v.  Hegler, 

las,  (1851)   17  Pa.   67;  Miller  v.  Royal  Flint  (1898)    121    Cal.    682;    McRae    v.    Campbell, 

Glass  Co.,  (1895)  172  Pa.  70;  Alackeyv.  Blood-  (1897)    101    Ga.    G02;   Adams  v.    Long,   (1904) 

good,  (1812)   9  Johns.    (N.  Y.)    285;    Smith  v.  114   111.   App.   277;   Durrell  v.   Staples,   (1897) 

Kerr,  (1849)  3  N.  Y.  144;  Swan  v.  Stoadman,  169  Mass.  49.  —  »)  Stevens  v.  McLean,  (1899) 

(1842),    45    Mass.    458;    Gunter    v.    Williams,  120  Mich.  285;  Lucker  v.  Iba,  (1900)  54  N.  Y. 

(1867)    40    Ala.    561;    Pine   v.    Weber,    (1868)  App.    Div.    566;    Feigonspan    v.    McDonnell. 

47  111.  41;  Gates  v.  Graham,  (1834)  12  Wend.  (1909)    201    Mass.    341;    National    Bank    Ex- 

(N.   Y.)  53;  Person  v.  Carter,  (1819)   7  N.  C.  change  v.  White,  (1887)  30  Fed.  412;  National 

321.— 2)  Sterling  V.  Bock,  (1889)  40  Minn.  11;  Bank  v.  Wolf,   (1HS9)  51  Hun  (N.  Y.)  640.  — 

Patten  v.  Kavanagh,  (1883)   11   Daly  (N.   Y.)  »)    Loeb    v.    Piorpoint,    (1882)    58    Iowa    469; 

348;  Price  v.   Green,   (1850)  2  G.   Gr.  427.  —  Shattuck    v.    Chandler,    (1889)    40    Kas.    516; 

5)  Baldwin  v.  Richardson,  (1870)  33  Tex.  10;  Rumsey  v.  McCuUoch,  (1882)  54  Wis.  565; 
Rovelsky  v.  Brown,  (1890)  92  Ala.  522;  Williams  v.  Frost,  (1880)  27  Minn.  255;  Hill 
Young  V.  AVTieeler,  (1888)  34  Fed.  98;  Patton  v.  Postley,  (1893)  90  Va.  200;  Fox  v.  Curtis, 
V.  Boker,  (1883)  62  la.  704;  Lawrence  v.  Tay-  (1896)  176  Pa.  52;  Palmer  v.  Myers,  (1865) 
lor,  (1843)  5  Hill  (N.  Y.)  107.  —  *)  Redlon  43  Barb.  (N.  Y.)  509;  Clafflin  v.  Evans,  (1896) 
V.  Churchill,  (1882)  73  Me.  146;  Mechanic's  55  Ohio  St.  183;  Trumbell  v.  Trust  Co.,  (1889) 
Insurance  Co.  v.  Richardson,  (1881)  33  La.  33  111.  App.  319.  —  i")  Stockham  v.  Wells, 
Ann.  1308;  Walsh  v.  Lannon,  (1881)  98  111.  27;  (1889)  25  W.  N.  C.  (Pa.)  84;  Sheldon  v.  Smith, 
Rumsey  v.  Briggs,  (1893)  139  N.  Y.  323;  29  Barb.  (N.  Y.)  593;  Stadehman  v.  Loehr. 
Boyd  v.  Thompson,  (1893)  153  Pa.  78;  Voor-  (1888)  47  Hun.  (N.  Y.)  327;  Forbes  v.  Scan- 
hess  v.  Jones,  (1861)  29  N.  J.  L.  270;  Citi-  nell,  (1859)  13  Cal.  242;  Stein  v.  La  Dow, 
zens  Bank  v.  Piatt,  (1903)   135  Mich.   267.  —  (1868)    13   Minn.  412.  —  ")  Bowen  v.   Clark, 

6)  Bank  v.  Fultz,  (1905)  115  Mo.  App.  42;  Wor-  (1856)  1  Biss.  (U.  S.)  128;  Kirby  v.  Ingersoll, 
ster  V.  Forbush,  (1898)  171  Mass.  423;  Linn  (1884)  1  Doug.  (Mich.)  477;  Havens  v.  Hus- 
V.  Valz,  (1890)  11  Ky.  Law  Rep.  846;  Mc-  sey,  (1834)  5  Paige  (N.  Y.)  30;  Motley  v.  Frank, 
Pherson  v.  Bristol,  (1897)   115  Mich.  258.  —  (1891)  87  Va.   432. 

«)  Talmadge  v.  Milliken,  (1898)  119  Ala.  40; 


ACTS  OF  FIRM. 


601 


fication  gives  binding  effect  as  to  the  partners  consenting  or  ratifying  i).  But  in  Penn- 
sylvania, Louisiana,  and  Virginia,  a  commercial  partner  may  confess  a  judgment 
in  behalf  of  the  firm  binding  on  that  partner  and  the  firm  assets^). 

e)  Admissions.  —  An  admission  or  representation  made  by  any  partner  con- 
cerning partnership  affairs  within  the  scope  of  his  authority  is  evidence  against  the 
firm.  The  admissions  or  representations  of  a  partner  are  not  alone  sufficient  to  prove 
the  existence  of  the  firm,  or  that  a  transaction  is  a  firm  transaction,  or  to  deprive  his 
partners  of  their  interest  in  the  firm  property  3). 

/)  Notice.  —  Actual  notice  to  a  partner,  as  such,  of  any  matter  relating  to  part- 
nership affairs  and  the  notice  to  the  partner  acting  in  the  particular  matter  implied 
from  his  knowledge  acquired  as  a  partner  or  then  present  to  his  mind  operate  as 
notice  to  the  firm,  except  in  the  case  of  a  fraud  on  the  firm  committed  by  or  with  the 
consent  of  tliat  partner*). 

g)  Wrongful  Act  or  Omission.  —  Wliere  by  any  wrongful  act  or  omission  of  any 
partner  acting  in  the  ordinary  course  of  the  partnership  business  or  with  the  authority 
of  his  copartners,  loss  or  injury  is  caused  to  any  person,  not  being  a  partner  in  the 
firm,  or  any  penalty  is  incurred,  the  firm  is  liable  therefor  to  the  same  extent  as 
the  partner  so  acting  or  omitting  to  act^).  But  in  Georgia  under  the  Qvil  Code, 
sec.  3187,  a  partner  is  not  responsible  for  the  torts  of  his  copartner^). 

h)  Breach  of  Trust.  —  In  the  following  cases,  namely :  1.  Where  one  partner  acting 
within  the  scope  of  his  apparent  authority  receives  the  money  or  property  of  a  third 
person  and  misapplies  if);  and  2.  Wliere  the  firm  in  the  course  of  its  business  re- 
ceives money  or  property  of  a  third  person,  and  the  money  or  property  so  received  is 
misapplied  by  one  or  more  of  the  partners  while  it  is  in  the  custody  of  the  firm,  the  firm 
is  liable  to  make  good  the  loss^);  but  the  firm  is  not  responsible  where  one  partner 
wrongfully  employs  in  the  partnership  business  funds  of  which  he  alone  is  trustee  or 
possessed,  unless  they  have  personal  knowledge  that  the  fund  is  a  trust  fund  and 
that  it  is  being  wrongfully  used  in  the  business"). 

6.  FIRM  ACTS.  —  a)  In  Firm  Name.  —  Where  the  partnership  has  adopted  a 
firm  name,  every  act  done  m  that  name  within  the  ordinary  course  of  business  binds 
the  firm  and  the  other  partners  as  to  persons  who  have  not  actual  knowledge  or  notice 
that  the  partner  acting  has,  in  fact,  no  authority  in  the  matter;  and  outside  the 


1)  Hier  v.  Kaufman,  (1890)  134  111.  215; 
Ellis   V.    Ellis,   (1885)    47  N.   J.  L.    69;    Bin- 
ney   v.    La.    Gal.,    (1855)    19    Barb.    (N.    Y.) 
592;    Everson   v.    Gehrman,    (1852)    10   How. 
Prac.    (N.    Y.)    301.   —    2)    Wilmot    v.    The 
Onachita  Belle,  (1841)  32  La.  Ann.  007;  Boyd 
V.    Thompson,    (1893)    153    Pa.    78;    Franklin 
V.  Morris,  (1893)  154  Pa.   152;  Adams  v.  Ja- 
mes L.  Leeds  Co.,  (1900)   195  Pa.  70;  Myers 
V.    Spruckle,    (1902)    20   Pa.    Super.    Ct.    549 
Alexander  v.   Alexander,   (1888)   85  Va.   353 
—  3)  Taft  V.  Church,  (1895)   162  Mass.   527 
Gooding  v.  Underwood,  (1891)  89  Mich.  187 
Edgell   V.   Macquean,   (1879)   8  Mo.   App.    71 
Outsalt  V.  Appleby,  (1882)  36  N.  J.  Eq.   73 
Baer  v.  Leppert,  (1878)  12  Hun  (N.  Y.)  516 
Taylor  v.  Thompson,   (1901)   62  N.   Y.   App 
Div.    159;  Folk  v.   Schaeffer,   (1897)   180  Pa. 
613;  Rumsey  v.   Briggs,    (1892)    63  Hun  (N 
Y.)   11.   —  *)  30  Cyc.   530;  Middleton  Bank 
V.    Dubuque,    (1866)    19   la.    467;   Thomas   v. 
Scott,    (1842)    3    Rob.    (La.)    256;    Newall    v. 
Bartlett,    (1893)    114    N.    Y.     399;     Bienen- 
stock  V.  Ammidown,   (1894)   29  N.    Y.   Supp. 
593;    Ivramer   v.    Dinsmore,    (1893)    152    Pa. 
264;    Loeb    v.    Stern,    (1902)     198    111.    371; 
Biglow    V.    Hinniger,    (1885)    33    Kas.     362; 
Hall  V.  Goodnight,  (1896)  138  Mo.  576;  Adams 
V.  Ashman,  (1902)  203  Pa.  530;  Flynn  v.  Bank 
(Tex.  1909)  118  S.  W.  848.  —  ^)  30  Cyc.  523 
— 527;   Mechem   on   Partnership,   sees.    204 — 
205;   Williams  v.   Hendricks,   (1897)    115  Ala. 
227;  Miller  v.   Phoenix   Ins.   Co.,   (1903)    109 


111.  App.  024;  Guarantee  Trust  &  Safe  De- 
posit Co.  V.  E.  C.  Drew  Inv.  Co.,  (1902)  107 
La.  521;  Lathrop  v.  Adams,  (1882)  133  Mass. 
471;  Barrett  v.  McCrummen,  (1901)  128  N. 
C.  81;  Bienenstock  v.  Ammidown,  (1898)  155 
N.  Y.  47,  reversing  29  N.  Y.  Super.  593.  — 
6)  Osburn  v.  Woolworth,  (1899)  106  Ga.  459; 
Hendricks  v.  U.  G.  Middlebrooks  Co.,  (1903) 
118  Ga.  131.  —  ')  Swafford  v.  Mills,  (1898) 
86  Fed.  556;  Filter  v.  Meyer,  (1897)  16  Tex. 
Civ.  App.  235;  Salt  Lake  City  Co.  v.  Howke, 
(1901)  24  Utah,  199;  Pettijohn  v.  Bank,  (1903) 
101  Va.  HI;  Galway  v.  Nordlinger,  (1889) 
4  N.  Y.  Supp.  469;  Castle  v.  Bullard,  (1859) 
23  How.  172;  Guillou  v.  Peterson,  (1879)  89 
Pa.  163.  —  8)  Todd  v.  Jackson,  (1881)  75  Ind. 
272;  Clark  v.  Ball,  (1905)  34  Colo.  223;  Miller 
V.  Phoenix  Ins.  Co.,  (1903)  109  111.  App.  624; 
Semlin  v.  Skutt,  (1903)  133  Mich.  208;  Nis- 
bet  V.  Patton,  (1833)  4  Rawle  (Pa.)  120; 
Castle  V.  Bullard,  (1859)  63  U.  S.  172;  Kerr 
V.  Sharp,  (1876)  83  111.  199;  Galway  v.  Nord- 
linger,  (1889)  51  Hun  (N.  Y.)  639;  GuiUou 
V.  Peterson,  (1874)  89  Pa.  163;  Gilchrist  v. 
Brande,  (1883)  58  Wis.  184.  —  »)  GuiUou 
V.  Peterson,  (1879)  89  Pa.  163:  GUruth 
V.  Decell,  (1894)  72  Mass.  232;  Englan  v.  Of- 
futt,  (1889)  70  Md.  78;  14  Amer.  St.  Rep.  332, 
Shaffer  v.  Martin,  (1898)  25  N.  Y.  App.  Div.  501 ; 
Sitter  V.  Karraker,  (1902)  100  111.  App.  669; 
German-American  Bank  v.  Scherrer,  (1899)  102 
Wis.  582. 
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ordinaiy  course  of  business,  if  consent  or  ratification  is  proven  or  an  estoppel  is  raised 
as  to  the  other  partners^). 

b)  Obligations.  —  Wliere  the  partners  have  adopted  a  firm  name,  an  obligation 
executed  in  any  other  name  is  not  a  firm  act  under  tlie  formalities  of  sealed  instru- 
ments, unless  the  use  of  such  name  has  been  consented  to  or  has  been  ratified  by  the 
other  partners^);  or  unless  the  difference  in  the  two  names  is  immateriaP). 

Where  the  partners  have  not  adopted  any  firm  name,  generallj'  the  combined 
names  of  all  the  partners  is  the  firm  name,  but  any  act,  intended  by  the  parties 
thereto  to  be  a  firm  act,  will  bind  the  firm  and  the  other  partners  if  within  the  scope 
of  the  authority  of  the  partner,  except  in  deeds  of  obligation  or  conveyance*). 

Where  the  parties  have  adopted  the  name  of  one  of  the  partners  as  the  firm 
name,  acts  done  in  that  name  are  subject  to  the  ordinarj'  rules  as  between  parties 
having  knowledge.  But  where  the  partner  acting  is  the  partner  whose  name  is  used 
and  the  intention  that  it  is  to  be  a  partnership  act  does  not  appear  in  the  contract 
or  instrument,  the  presumption  is  tliat  it  is  a  separate  act ;  and  the  plaintiff  must  prove 
that  a  partnership  act  was  intended  by  both  parties.  But  where  tlie  partner  acting  in 
the  matter  is  not  engaged  in  a  business  of  the  kind  with  which  such  act  might  be 
connected,  there  is  a  presumption  that  it  is  intended  to  be  a  firm  act  6);  and  that  the 
partnership  was  the  imdisclosed  principal  of  the  acting  partner,  who  intended  to 
create  a  jiartnership  liability^).  But  where  the  person,  seeking  to  hold  the  firm, 
knowing  the  existence  of  the  firm  and  the  proper  firm  name,  takes  the  note 
or  contract  of  the  acting  partner,  the  presumption  is  that  the  firm  is  not  bound ; 
and  the  intention  of  the  parties  must  be  shown  to  have  been  to  bind  the  firm 
principally'). 

7.  AGENTS  AKD  SERVANTS.  —  The  acts  of  agents  and  servants  are  the  acts 
of  the  partnership  according  to  the  general  principles  of  agency  and  master  and 
servant.  The  authority  of  a  partner  to  appoint  a  servant  or  agent  depends  upon  the 
partnership  agreements  and  the  character  of  the  business^). 

III.  LIABILITY.  —  A.  Criminal  Liability.  —  Ordinarily  a  partner  cannot  be  held 
in  a  penal  or  criminal  action  for  tlie  acts  of  his  copartners,  though  this  depends 
entirely  upon  the  terms  of  the  statute.  Thus  he  may  be  liable  for  misuse  of  the  maiP). 
Partners  should  be  indicted  as  individuals!"). 

B.  In  Tort.  —  For  everything  for  which  the  firm,  while  he  is  a  partner 
therein,  becomes  liable  because  of  the  wrongful  act  or  omission  of  any  partner, 
each  partner  is  liable  jointly  with  his  copartners  and  also  severally^i). 

C.  On  Contract.  —  For  all  debts  and  obligations  for  which  the  partner- 
ship becomes  liable  while  he  is  a  member  therein,  each  partner  is  liable  at  law 
jointly  v\  ith  his  copartners  but  not  severally,  except  under  statutorj'  modifications  12) ; 

1)  Sweet  v.  Wood,  (1893)  18  R.  I.   386;  Cal.  222;  Bank  v.  Cringan,  (1895)  91  Va.  347; 

Farmers  Ins.   Co.  v.  Malone,   (1895)   45  Neb.  Jones   v.    Hoodley,    (1906)    115   N.    Y.    App. 

302;   George  v.  Tate,    (1880)    102  V.  S.  564;  Div.  487;  Tucker  v.  Peaslee,  (1858)  36  N.  H. 

Hilliken    v.    Francisco,    (1877)    65   Mo.    598;  167;  Everett  v.  Chapman,  (1827)  6  Conn.  347; 

Leckie  v.  Scott,  (1854)  10  La.  412.  —  2)  Tom  Sinkler  v.  Lambert,  (1862)  5  PhUa.  (Pa.)  36 

V.    Goodrich,    (1807)    2    Johns.    (N.    Y.)    214;  —  ")   Marvin  v.   Buchanan,   (1871)   62   Barb. 

United  States  v.  Astley,  (1819)  3  Wash.  (U.  (N.    Y.)    468;    Smith    v.    Hoffman,    (1826)    2 

S.  C.  C.)  512;  North  Penna.  Coal  Co.'s  App.  Cranch  (U.  S.  C.  C.)  651;  Haeflinger  v.  Wells, 

(1863)   45   Pa.    181;   84  Am.   Dec.   487;   Folk  (1879)  47   Wis.   628;  Fair  v.   Citizen's  Bank, 

v.  Wilson,  (1863)  21  Md.  538;  83  Am.   Dec.  (1899)    9   Kas.      App.    779;    Reed   v.    Bacon, 

599.  —  3)  Tilford  v.  Ramsey,  (1866)  37  Mo.  (1900)    175    Mass.    417;    Beckwith    v.    Mace, 

563.  —  •»)  Dre>-fus  v.  Bank,  (1896)  164  111.  83;  (1905)  140  Mich.  157.  —  «)  Mead  v.  Shepard, 

Smith  V.  Collins,  (1874)   115  Mass.  388;  Reed  (1867)  54  Barb.  (N.  Y.)  474;  Sweeney  v.  Neely, 

V.    Bacon,    (1900)    175   Mass.    407;    Beckwith  (1884)  53  Mich.  421 ;  Carley  v.  Jenkins,  (1874) 

V.  Mace,  (1905)  140  Mich.  157;  Austin  v.  WU-  46  Vt.  721.  —  »)  Burton  v.  U.  S.,  (190G)  142 

Uams,   (1825)   2  Ohio   61;   Getchell  v.   Foster,  Fed.  57;  Browne  v.  TJ.  S.,  (1905)    145   Fed.    1. 

(1870)    106  Mass.    42;    Barcroft  v.   Haworth,  —  i")  Peterson  v.  State,  (1870)  32  Tex.  477. 

(1870)   29  la.   462;   Holland  v.   Long,   (1876)  —  H)  30  Cyc.  535;  notes  in  41   L.   B.  A.  650 

57  Ga.  36.  —  ^)  United  States  Bank  v.  Ram-  and  51    L.  R.    A.  463;    Burdick   on   Partner- 

sey,   (1828)  Mason   (U.   S.   C.   C.)   189;   Bank  ship,  (2d  Ed.)  210— 227,  266;  Mechem  on  Part- 

V.  Monteith,  (1845)  1  Denio  (N.  Y.)  402,  43  nership,  sec.  204.  —  »2)  Mason  v.  Eldred,  (1867) 

Am.   Dec.   681.  —  «)  Tyler  v.  Waddingham,  6  Wall.  231;  Sparks  v.  Fogarty,  (1904)  93  N. 

(1890)  58  Conn.  375;  8  L.  R.  A.  657;  Peterson  Y.    App.    Div.    472;    Bowen    v.    Crow,    (1884) 

v.  Roach,  (1877)  32  Ohio  St.  374;  30  Am.  Rep.  16   Neb.    556. 
607;  Brown  v.  Fresno  Raisin  Co.,  (1894)   101 
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but  in  equity  aU  partnership  debts  are  treated  as  joint  and  several  in  sub- 
stance i). 

D.  Statutory  Provisions.  —  By  statute,  the  result  reached  in  equity  is  generally 
produced  in  law  also.  Some  States  have  enacted  that  aU  joint  liability  shall  be  both 
joint  and  several;  but  the  courts  have  held  that  this  does  not  include  partnership 
liabiUty2).  Other  States  have  construed  such  statutes  as  making  partnership  liability 
both  joint  and  several^).  In  Louisiana  the  members  of  anoidmary  partnership  are 
liable  jointly  but  not  severally*);  but  tlie  members  of  a  commercial  partnership  are 
liable  in  solido  and  are  bound  both  jointly  and  severally  5).  StiU  other  States  have 
enacted  such  procedural  reforms  as  to  make  partnership  hability  in  substance  several*). 

The  foregoing  rules  applj'  where  the  contract  is  found  as  a  fact  to  be  a  partnership 
obUgation,  but  do  not  include  the  cases  where  one,  by  holding  himself  out  as  a  sole 
trader,  has  estopped  himself  from  pleading  that  the  contract  is  a  partnership  con- 
tract''); or  those  where  the  facts  are  found  to  produce  a  contract  binding  on  the 
individual  members  alone  or  in  conjunction  with  the  firm,  as  expressly  declared  by 
the  contract*);  or  where  the  court  under  the  circumstances  has  so  found s). 

Partnership  contracts  not  to  compete  with  a  successor  or  other  person  are 
construed  by  some  courts  to  be  broken  by  the  act  of  any  one  partneri") ;  but  in  other 
jurisdictions,  only  by  the  joint  act  of  aUii). 

E.  By  Estoppel.  —  1.  IX  GEXERAL.  —  When  a  person  by  words  spoken  or 
written  or  by  conduct  represents  himself  or  consents  to  another  representing  him  as 
a  partner  in  an  existing  firm  or  in  a  particular  business  with  one  or  more  persons, 
not  actual  partners,  he  is  hable  jointly  with  the  members  of  the  firm  or  with  the 
persons  represented  to  be  his  partners  to  the  same  extent  and  in  the  same  manner  as 
though  he  were  an  actual  partner  of  such  person  or  persons,  to  any  person  who  relies 
upon  the  representation.  An  estoppel  is  raised  where  one  reads  an  agreement  speci- 
fjong  him  as  a  partner,  does  not  object,  and  knows  of  subsequent  transactions  there- 
underi2);  where  he  holds  himself  oufi^);  or  where,  upon  retirement  from  a  business, 
continued  by  a  successor  in  such  manner  as  to  represent  his  continued  interest, 
he  does  not  prevent  the  representation  or  reliance  by  the  proper  notice  of  dissolution  i*) ; 
This  rule  applies  also  where  he  is  a  sole  trader  or  a  member  of  a  partnership;  where 
a  partnership  takes  corporate  form;  where  another,  in  his  presence,  represents  him 
as  a  partner  and  by  his  silence  he  acquiesces  i^). 

1)  Camp  V.  Grant,  (18.51)  21  Conn.  41 ;  Edi-  Eq.  507;  46  L.  R.  A.  255,  78  Am.  St.  Rep.  612; 

son  Electric  Co.  v.  DeHott,  (1893)  51  N.  J.  Eq.  Amend  v.  Becker,  (1902)  75  X.  Y.  Supp.  1095. 

16;  Simpson  V.  Schulte,  (1886)  21  JIo.  App.  639;  —  i»)  Love  v.  Stedham,  (1901)  18  App.  D.  C. 

SUverman  v.  Chase,  (1878)  90111.  37.    But  see  306;  53  L.  R.  A.  397;  V.  S.  Cordage  Co.  v. 

McCormickApp..  (1866)  55Pa.  252.  — 2)Coates  Walls  Sons  Co.,  (1895)    90  Hun   (N.   Y.)  429; 

V.  Priston,  (1883)  105  lU.  470;  Sandusky  V.Sid-  Welsh  v.  Morris,   (1891)  81  Tex.  159,   36  Am. 

well,  (1898)  173111.  493;  Curry  v.  Harrington,  St.   Rep.   801;   Trenton  Potteries  Co.   v.   Oli- 

(1849)  5Har.  (Del.)  147;  Burnsv.  Mason, (1848)  phant,  (1899)  58  X.  J.  Eq.  507.  —  ")  Streichen 

II  Mo.  469;  Pope  Mfg.  Co.  v.  Charleston,  Cycle  v.  Fehleisen,  (1900)  112  Iowa,  612,  51  L.  R. 
Co.,  (1899)  55  S.  C.  528.  —3)  Dixie  Cotton  Oil  A.  412.  —12)  Tyler  v.  Omeirs,  (1899)  76  Miim. 
Co.  V.  Morris,  (1906)  79  Ark.  113;  Ryerson  v.  537.  —  i^)  Williams  v.  Rogers,  (1879)  77  Ky. 
Hendrie,  (1867)  22  la.  480;  Williams  v.  Rogers,  776;  In  re  Grant,  (1901)  106  Fed.  496;  Dooley 
(1879)  14  Bush.  (Ky.)  776.  —  *)  Bank  of  Com-  v.  Vance,  (1901)  97  lU.  App.  42;  Hartford  Fire 
merce  v.  Mayer,  (1890)  42  La.  Ann.  1031.  —  Ins.  Co.  v.  McLain,  (1905)  27  Ky.  Law  Rep. 
»)  McClellan  Dry  Dock  Co.  v.  Farmers  AlUance  461 ;  Schultze  v.  Steels,  (1897)  09  Mo.  App.  614: 
Steamboat  Co. ,"(1891)  43  La.  Ann.  258;  Liver-  Marks  v.  Samuels,  (1900)  54  N.  Y.  App.  Div. 
pool,  etc.,  Nav.  Co.  v.  Agar,  (1882)  14  Fed.  615.  249.  —  i-*)  Evans  &  Howard,  etc.,  Co.  v.  Had- 
—  6)  Cal.  Code  of  Civ.  Pro.  sees.  989—994;  field,  (1896)  93  Wis.  665;  Henry  C.  Warner 
2  Idaho  Rev.  Codes,  sees.  4860 — 1865;  X.  Y.  Co.  v.  Cahoun,  (1904)  55  W.Va.  246;  Reed  v. 
Code  Pro.,  sees.  1932—1947;  2  S.  Dak.  Comp.  J.  H.Kreling'sSons,(1899)  125Cal.  117;  Daven- 
LawB,  p.  405,  sees.  466 — 471;  Cobbey's  Comp.  port  Gas  &  Elec.  Co.  v.  Reiners,  (Iowa.  1903) 
Stat,  of  Xeb.,  sec.  1084;   1  X.  C.  Rev.  Laws,  96  X.  W.  1084;  See  38  Cent.  Dig.  Partnership, 

(1905)  sees.  455 — 459.  —  ')  Crosby  v.  Jero-  sec.  50.  — 15)  Kritzer  v.  Sweet,  (1885)  57  Mich, 
boman,  (1871)  37  Ind.  264.  —  »)  Forst  v.  Leo-  617;  Armstrong  v.  Potter,  (1894)  103  Mich, 
nard,  (1895)  112  Ala.  296;  In  re  Gray,  (1888)  409;    Slade    v.    Paschal,    (1881)    67    Ga.    541: 

III  X.  Y.  404;  McInt%Te  v.  Housman,  (1901)  Craig  v.  Alverson,  (1831)  6  J.  J.  Mar.  (Ky.) 
98  111.  App.  76;  Stark'v.  Xoble,  (1868)  24  la.  609;  Seabury  v.  BoUes,  (1888)  51  X.  J.  L.  103; 
71;  Pittsburg  Valve,  etc.,  Co.  v.  Klingel-  affirmed  in  52  X.  J.  L.  413;  11  L.  R.  A.  136: 
hoffer,  (1904)  210  Pa.  513;  Pemi  v.  Folger,  Adams  v.  Albert,  (1895)  87  Hun  (X.  Y.)  471; 
(1899)   182  111.   76.  —  ')  Theus  v.  Armistead,  reserved  on  other  grounds  in  155  X.   Y.  356; 

(1906)  116  La.  795;  Trenton  Potteries  Co.  Smith  v.  Hill,  (1872)  45  Vt.  90;  Powers  v.  Large, 
V.  Oliphant.  (1899)  56  X.  J.  Eq.  680;  58  X.  J.       (1891)   75  Wis.   494,    17  Am.   St.   Rep.    195. 
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There  are  cases  which  go  to  the  extent  of  declaring  that,  if  one  holds  out  as  his 
partner  another,  who,  knowing  this  fact,  does  not  prevent  the  holding  out,  that 
other  suffers  it  and  is  liable.  This  is  correct  where  he  has  authorized  the  first  holding 
out  or  where  he  has  previously  been  a  partner  or  held  himself  out,  as  upon  retiring 
from  a  partnership,  but  should  not  be  carried  to  the  extent  to  which  it  appears  to  be 
carried  by  those  authorities^).    This  view  is  denied  by  the  better  cases^). 

It  is  not  necessary  that  the  person  held  out  should  have  knowledge  that  he  is 
being  held  out  to  the  particular  per.son  relying,  but  it  insufficient  if  the  person  seeking 
to  hold  him  liable  has  had  knowledge  of  the  representation  and  could  reasonably 
rely  upon  it.  Holding  out  to  the  world  is  not  sufficient;  it  must  be  to  the  particular 
person  3). 

The  person  who  has  been  held  out  so  as  to  become  liable  can  avoid  future  liability 
only  by  preventing  future  "holding  out,"  or  by  preventing  further  future  reliance. 
Inasmuch  as  he  need  not  necessarily  know  the  persons  who  may  be  entitled  to  rely, 
he  must  at  least  give  notice  as  required  on  the  dissolution  of  a  partnershij)  in  fact*), 
though  there  is  authority  that  a  request  to  discontinue  is  sufficient 5).  Though  Lord 
Lindley^)  is  great  authority  in  our  own  courts,  it  is  hardly  possible  that  an  ap- 
plication for  an  injunction  to  restrain  another  from  holding  one  out  will  be  neces- 
sary in  any  State,  because  the  statutory  basis  for  such  requirement  does  not  exist 
in  our  law. 

2.  OPERATION  AND  EFFECT  OF  HOLDING  OUT.  —  This  is  controlled 
by  the  general  law  of  estoppel  and  must  be  considered  as  to  third  persons  and  as  to 
the  persons  estopped. 

a)  As  to  Third  Perso7is.  —  Where  a  person  has  repreeented  himself,  or  has 
consented  to  another  representing  him  as  a  partner  in  an  existing  partnership  or 
with  one  or  more  persons  not  actual  partners,  he  is  an  agent  of  the  person  or 
persons,  consenting  to  the  representation  that  he  is  their  partner,  to  bind  them  to 
the  same  extent  and  in  the  same  manner  as  though  he  were  a  partner  in  fact,  with 
respect  to  persons  who  rely  ujion  the  representation ''). 

Where  all  the  members  of  the  existing  partnership  consent  to  the  representation, 
a  partnership  act  or  obligation  results;  but,  in  all  other  cases,  it  is  merely  the  joint 
act  or  obligation  of  the  persons  acting  and  the  persons  con.senting  to  the  representation 
of  the  partnership.  This  results  under  the  general  rules  of  agency,  supra,  and  because 
of  the  principle  of  delectus  i^ersonarum.  \\liere  all  the  partners  consent  to  the  re- 
presentation of  partnership,  the  results  are  the  same  as  where  a  partner  ui  fact  con- 
tracts against  all  right  or  interest  in  the  partnership  property  or  profits,  but  not 
against  a  share  in  the  losses.  Under  this  differentiation  between  the  cases  of  an 
existing  partnership  and  individual  traders,  the  confused  questions,  as  to  the 
rights  of  person  seeking  to  enforce  such  liabihty  in  the  property  of  tlie  business, 
are  made  certain.  Thus,  where  there  is  a  partnership  in  fact  such  creditor  possesses 
the  rights  of  a  firm  creditor  as  against  the  partners  and  their  separate  creditors, 
being  pari  passu  with  all  the  firm  creditors  and  prior  to  the  partners  and  the  separate 
creditors 8).  Where  no  partnership  in  fact  exists,  then  he  has  only  the  rights  arising 
out  of  joint  liability  and  the  partners,  but  not  their  separate  creditors,  are  estopped 
from  denying  that  the  property  employed  in  the  business  is  joint  property  subject 


1)   Janner   v.    Hall,    (1888)   86   Ala.    305;  v.  Bank,  (1884)   111  U.  S.  .529;  Marble  v.  Ly- 

Rittenhouse   v.   Leigh,    (1880)   57   Miss.    667;  pes,  (1886)  82  Ala.  .-{22;  Dodd  v.  Bishop,  (1878) 

Speer  v.  Bishop,  (1874)  24  Ohio  St.  598;  Wil-  30  La.  Ann.   1178;  Lancaster  Bank  v.  Boffen- 

liamsv.  Rogers,  (1879)  77  Ky.  976. —  2)  Gaines-  mayer,   (1894)    162  Pa.   559.   —  *)  Benjamin 

vUle,  etc.,   Bank  v.  Cody,   (1894)   93  Ga.  127;  v.    Covert,    (1879)    47    Wis.    375;    Reybold   v. 

Munthon  V.  Rutherford,  (1899)  121  Mich.  418;  Dodd,   (1832,   Del.)    1   Har.  401.  —  °)  Ritten- 

Crook   V.    Davis,    (1859)    28   Mo.    94;   Morgan  house  v.  Leigh,  (1880)  57  Miss.  697.  —  «)  Lind- 

V.     Farrell,     (1890)     58     Conn.     413;     Bishop  ley  on  Partnership,  (7th  Ed.)   72.  —  ')  Bar- 

V.    Georgeson,   (1871)    60   111.    484;   Thompson  nett   Line   of   Steamers   v.    Blackman,    (1874) 

V.  Bank,  (1883)  111  U.  S.  529;  Fisher  v.  Mc-  53  Ga.  98;  Gumbel  v.  Abrams,  (1868)  20  La. 

Donald,    (1899)    85    111.    App.    653;    Ihemsen  Ann.    568,    96    Am.    Dec.    426;    Van    Kleeck 

V.  Lathrop,  (1883)  104  Pa.  305.  —  3)  30  Cyc.  v.  McCake,  (1891)  87  Mich.  599;  24  Am.  St. 

394;  Burdick  on  Partnership,  (2d  Ed.)  67  et  Rep.   182;  Demuth   v.   Sternheimer,    182  City 

seq. ;  Herman  Kahn  Co.  v.  A.  T.  Bowden  Co.  Ct.  Rep.  (N.Y.)  443;  Shafer  v.  Randolph,  (1882) 

(1900)  80  Ark.  23;  Fisher  v.  A.  Y.  McDonald  99  Pa.  250;  BeaU  v.Lowndes,  (1873)  4  S.C.  285; 

Co.,    (1899)    85    111.    App.    653;    Marschall    v.  Thompson  v.  Bank,  (1884)   HI   U.  S.  529.  — 

Aiken,   (1897)    170  Mass.   3;   Ludowig  v.   Tal-  8)  Broadway  Bank  v.  Wood.  (1896)  165  Mass. 

cott,   (1905)   93  N.   Y.   Supp.   021;   Thompson  312. 


HOLDING  OUT.  605 

to  the  liability!).  It  is,  however,  held  in  a  few  jurisdictions  that  the  persons  who 
deal  with  parties  representing  themselves  as  partners  in  a  business,  and  rely  upon 
the  representation,  are  entitled  to  have  the  property  used  in  that  business  applied 
to  the  payment  of  their  debts  in  preference  to  the  payment  of  the  individual  debts  of 
those  representing  themselves  as  partners  2).  This  view  does  not  have  the  general 
support  of  authority  3). 

Under  this  rule  the  difficulty  resulting  under  the  reasoning  of  Scarfe  v.  Jardine*) 
is  avoided.  That  case  may  have  a  sound  legal  basis,  but  expediency  demands  that 
the  creditor  should  be  permitted  to  join  all  the  parties.  This  appears  to  have  the 
support  of  authority  in  America^).  It  is  to  be  noticed  that  all  the  actual  partners 
must  consent  to  the  representation.  Where  one  partner  retires  and  a  new  firm  or 
other  person  continues  the  business  in  such  form  as  to  represent  his  continued  member- 
ship, whether  composed  of  only  members  of  the  old  firm  or  a  new  member  is  also 
added,  the  representation  is  a  representation  in  law  requiring  no  act  on  his  part 
and  his  actual  consent  is  not  necessary ;  for  proper  notice  of  dissolution  is  required 
to  terminate  the  representation.  Under  such  circumstances,  the  consent  of  the 
actual  partners  is  immaterial,  because  the  result  is  one  of  law  and  they  should  be 
held  to  consent  to  the  legal  consequences  of  their  acts. 

The  UabUity  of  partners  by  estoppel  can  arise  only  in  contract  and  not  in  mere 
tort  or  crime  because  of  the  necessity  for  the  reliance  which  does  not  exist  in  such 
cases 6);  but  where  the  tort  is  grounded  on  a  contract  which  binds  the  partners  by 
estoppel,  it  appears  there  is  and  should  be  a  liability  for  the  torf). 

b)  Rights  of  Partners  by  Estoppel,  inter  se.  —  The  authorities  appear  to  hold 
that  the  estoppel  is  merely  a  personal  one;  that  the  ostensible  partner  cannot  be 
included  in  insolvency  proceedings;  cannot  interfere  in  the  management  of  the 
business;  cannot  obtain  an  injunction  or  the  appointment  of  a  receiv^er;  and  that  he 
has  no  partner's  lien  on  the  partnership  assets  8).  Notwithstanding  all  this,  it  is  equally 
true  that,  because  the  liability  is  joint,  he  does  possess  the  right  to  contribution  from 
his  co-debtors  and  that  for  the  purpose  of  terminating  all  future  liability  he  must,  at 
least,  give  the  ordinary  notice  of  dissolution;  and  to  this  end  may  also  take  the 
necessary  equitable  actions.  Where  he  lends  his  name  or  credit  to  a  firm  and  all 
the  actual  partners  consent,  so  as  to  create  a  firm  agreement,  there  is  strong  reason 
for  believing  that  the  firm  as  such  becomes  his  debtor  upon  his'^payment  of  the  liabil- 
ity; and  this  is  inevitable  under  the  legal  person  theory.  The  usual  agreement  is 
that  he  shall  be  saved  harmless  either  by  the  partners  or  the  firm.  This  would  make 
him  an  ordinary  creditor  of  the  firm,  but  postponed  as  to  those  with  respect  to 
whom  he  also  was  liable;  and  would  enable  him  to  work  out  his  rights  through  the 
partners'  equities.  Wliere  there  is  in  fact,  no  firm,  the  ordinary  rights  and  Uabilities 
of  joint  debtors  obtain. 

It  should  be  noted  that  the  continuation  of  the  partnership  business  in  the  old 
firm  name,  with  or  without  the  consent  of  the  representatives  of  a  deceased  partner, 
does  not  of  itself  make  the  estate  or  effects  of  the  deceased  partner  or  his  executor 
or  administrator  liable  under  the  doctrine  of  estoppel,  because  of  the  legal  effect  of 
death  as  to  the  deceased  partner  and  his  estate,  and  because  the  executor  or  ad- 
ministrator has  made  or  consented  to  no  representations.  The  executor  or  administra- 
tor may  make  himself  liable,  as  in  other  cases,  by  his  own  conduct,  either  personally 
or  as  executor;  and  so  much  of  the  deceased  partner's  estate  as  continues  in  the 
business  is  subject  to  the  rights  of  the  firm  creditors^).  In  Adams  v.  Albert  this  rule 
has  also  been  extended  to  the  property  of  a  retired  partner  left  in  the  business  for 


1)  Kelly  V.  Scott,  (1872)  42  N.  Y.  App.  shop,  (1874)  24  Ohio  St.  598;  Evaiis  v.  Had- 

595;    ScuU'b    Appeal,    (1886)     116    Pa.     141;  field,  (Wisconsin,  1896)  68  N.  W.  468:  Buck- 

Bixler   v.    Kresge,   (1895)    169   Pa.    405;   Hill-  ley  v.  Dingraan,  (1851)  11  Barb.  (N.  Y.)  289. 

man  v.   Moore,   (1877)   3  Tenn.   454;  Johnson  —  6)  Hundley  v.  Chadick,  (1895)  109  Ala.  575; 

V.  Williams,  (Virginia,  1910)  68  S.  E.  410.  —  Burdick    on    Partnerships,    (2d    Ed.)    75.    — 

2)  Van  Kleek  V.  McCabe,  (1891)  87  Mich.  599;  ')   Shen'od   v.    Langdon,    (1886)    21    la.    518; 

Thayer   v.    Humphrey,    (1895)    91    Wis.    276;  Maxwell  v.  Gibbs,  (1871)  32  la.  32.  —  »)  Broad- 

30  L.   R.   A.   549,   51   Am.   St.   Rep.   887.   —  way   Bank  v.   Wood,   (1895)    165  Mass.    312, 

8)  30  Cyc.   395;  Burdick  on  Partnership  (2d  and  cases  cited  in  30  Cyc.  396.  —  »)  Burwell 

Ed.)  77,  292;  Bates  on  Partnership,  sec.   105.  v.  Mundirille's  Ex.  (1884)  2  How.  560;  Hoyt 

—  *)  (1882)  7  App.  Cas.  (Eng.)  345.  —  6)  Reed  v.  Sprague,    (1880)    103  U.  S.  613;   Willis  v. 

V.  Piramer,  (1886)  111    Pa.  482:  Speer  v.  Bi-  Sharp,  (1889)  113  X.  Y.  591. 
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continued  usei).  This  decision  lias  been  criticized 2)  and  is  opposed  to  Brewer 
V.  His  Creditors').  Adams  v.  Albert  will  no  doubt  be  confined  to  its  exact  facts 
of  representations  that  the  interest  was  at  the  risk  of  the  lousiness,  especially 
since  the  amount  due  appeared  to  be  considered  as  a  debt.  But  quaere  as  to 
whether  where  the  retiring  partner  does  not  withdraw  his  interest  and  retains 
his  rights  to  an  account  or  to  an  injunction,  the  property  invested  is  not  at 
the  risk  of  the  business,  since  the  continumg  partners  must  account  for  the  profits 
thereon  and  the  retiring  partner  can  exert,  in  equity,  a  positive  control  over  the 
use  of  that  property*). 

F.  Liability  of  Incoming  Partner.  —  Under  the  j)rcsent  law  a  new  partner  may 
be  admitted  into  the  business  with  the  consent  of  all  the  partners,  but  the  business 
is  thereafter  carried  on  by  a  new  firm.  In  common  speech  it  is  said  that  he  enters 
the  firm:  but  in  law  he  associates  to  form  a  new  firm.  From  this  it  results  that  he 
becomes  liable  by  operation  of  law  only  for  habilities  arising  thereafter  and  for  the 
pre-existing  liabilities  onlj-  by  contract,  express  or  imphcd^).  Business  expediency, 
however,  appears  to  be  demanding  that  the  admission  of  a  new  partner  should  not 
necessarily  cause  a  dissolution  or  a  break  in  the  partnership  affairs  by  operation 
of  law  only.  As  a  result,  the  courts  are  inclined  to  find  upon  very  slight  evidence 
that  the  all  partners  associating  to  form  the  new  firm  have  so  contracted  to  assume 
the  liabilities  of  the  pre-existing  firm,  and  thus  give  pre-existing  creditors  full  rights 
with  the  other  creditors  against  the  new  firm  property  and  the  new  partners^). 
The  tendency  of  the  law  is  to  conform  to  the  expediency  of  business  where  no 
partner  ceases  to  be  associated  and  a  new  partner  is  admitted ;  and  to  hold  that 
no  dissolution  is  thereby  produced  and  that  the  partnership  property,  including 
that  contributed  bj'  the  incoming  partner,  continues  to  be  liable  for  the  pre-existing 
liabilities. 

G.  Exoneration  from  Future  Liability. —  1.  IN  GENERAL.  —  This  right  is  the 
subject  of  much  confusion  in  the  cases.  The  question  must  be  considered  as  to  parti- 
cular future  contracts  and  transactions  and  as  to  all  future  contracts  and  trans- 
actions. 

2.  AS  TO  ALL  FUTURE  CONTRACTS.  —  It  is  contrary  to  the  law  and  public 
policy  to  permit  one  to  derive  the  benefits  of  a  partner  and  yet,  at  the  same  time,  to 
escape  the  liabilities.  The  law,  therefore,  prohibits  a  partner  from  exonerating  himself 
generally  from  all  future  liabihtj',  except  by  terminating  his  rights  to  the  benefits  of 
a  partner.  Where  the  partnership  is  at  will  only,  any  partner  may  at  any  time  ter- 
minate all  future  hability  by  dissolution  and  proper  notice  thereof.  But,  where  the 
partnership,  under  the  agreements,  is  to  continue  for  a  particular  term  or  under- 
taking, it  is  a  mooted  question  as  to  whether  any  one  partner  can  terminate  all  his 
future  liability  without  the  consent  of  all  the  partners  even  by  a  dissolution  and 
proper  notice.  Since  the  contract  of  partnership  is  such  a  personal  one  that  it  cannot 
be  enforced  in  equity  and  concerns  only  the  partners,  except  where  third  persons 
have  knowledge  or  notice,  the  better  reason  and  expediency  appears  to  be  to  permit 
any  partner  to  exonerate  himself  from  liability.  The  more  general  law  may  be  stated 
as  follows :  a  partner  may  exonerate  himself  from  all  hability  to  third  persons  and  to 
his  copartners  on  account  of  all  future  contracts  or  transactions  by  giving  proper 
notice  to  third  persons  and  to  his  copartners  that  he  dissolves  the  partnership').  The 


>)  Adams  V.  Albert,  (1898)  155  N.  Y.  35G.  City   Nat.    Bank  v.    Widener,   (1900)    163   N. 

—  2)  Burdick  on  Partnership,  (2d  Ed.)  293.  —  Y.    276;    Karraker   v.    Eddlenian,    (1901)    100 

3)   (1856)    11   La.   Ann.    117.   —   *)  New   York  111.  App.  664.  —  ')  Cal.  Civ.  Code,  sec.  2417; 

Com.  Co.  V.  Francis,  (1900)  101  Fed.  16;  Moore  S.  Dak.  Civ.  Code,  sec.  1736;  Okla.  C.  C.  §  4850; 

V.    Rowson,    (1900)    185  Mass.   264;    Hotchell  X.   Dak.  C.  C.  5848;  Mont.  C.  C.   §5262,  Ga. 

V.  Chew,  (1900)  22  Ky.  Law  Rep.  738;  Red-  C.   C.   sec.   2633;   Skinner  v.   Dayton,   (1822) 

dington  v.    Franey,   (1905)    124   Wis.    500.   —  19  Johns.  (N.  Y.)  513,  537;  Mason  v.  Connell, 

=)   Humus   V.    Higman,    (1900)    145   Ala.    215;  (1836)  1  Whart.  (Pa.)  381,  388;  Monroe  v.  Con- 

Satler  v.   Edward  Mines  Lumber  Co.,  (1898)  nor,   (1838)    15  Me.    178;   Cape  Sable's  Case, 

77  lU.   App.   97;   Ash.   v.   Werner,   (1899)    12  (1840)    3    Bland's    Ch.  606,    674;    Slemmer's 

Pa.   Super.   Ct.   39;  Ball  v.  Washburn,   (1899)  Appeal,    (1868)    58    Pa.     168,     176;    Solomon 

110   Ga.    225;   In   re   Hoagland's   Est.,    (1903)  v.    Kirkwood,    (1884)    55   Mich.    256;   Carr   v. 

9  N.   Y.   App.   Div.   56.  —   «)  Shedd   &  Co.,  Hertz,  (1895)  54  N.  J.  Eq.  127;  Moore  v.  Price, 

V.    Bank   of    Battleboro,    (1860)    32   Vt.    707;  (1896)    116  Ala.   247;   Karrick  v.   Hannaman, 

Gross  v.  Burlington  Bank,  (1876)  17  Kas.  336;  (1897)  168  U.  S.  328;  Lapenta  v.  Littieri,  (1899) 

Pyser  v.  Myers,  (1892)   135  N.   Y.  599;  Flour  72  Conn.   377. 
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English  view  that  no  such  right  exists  in  any  partner  has  support  in  some  States i). 
The  tendency  appears  to  be  towards  the  recognition  of  the  right. 

3.  AS  TO  PARTICULAR  FUTURE  CONTRACTS  OR  TRANSACTIONS.  — 
As  to  the  right  of  a  partner  to  exonerate  himself  from  liability  for  any  particular  con- 
tract or  transaction,  this  right  is  recognized  in  all  jurisdictions  when  the  firm  is 
composed  of  only  two  partners.  But  where  there  are  more  than  two  members,  the 
law  is  in  confusion.  The  acts  necessary  to  prevent  Liability  are  actual  and  explicit 
notice  to  the  third  person  before  the  liabihty  is  incurred  and  the  absence  of  any 
ratification,  by  the  receipt  therefrom  of  profits  or  otherwise;  mere  dissent  is  not 
sufficient  even  if  brought  to  the  knowledge  of  the  third  person.  This  notice  may 
generally  be  given  and  be  effective  even  against  the  express  will  of  the  copartners. 
When  the  other  partners  do  not  acquiesce,  they  retain  the  rights  under  the  partner- 
ship contract  against  the  dissenting  partner  for  damages  if  the  contract  or  trans- 
action is  properly  within  the  scope  of  the  business.  These  rights  are  adjudicated, 
when  an  account  is  had  on  final  dissolution.  A  right  to  dissolution  by  decree  of  court 
may  also  accrue  to  the  other  partners^).  There  are  cases  denying  such  rights  where 
there  are  more  than  two  partners*).  The  better  reasoning  and  expediency  appear  to 
favor  the  first  position. 

4.  OF  PARTNER  BY  ESTOPPEL.  —  One  Uable  as  a  partner  by  estoppel  may 
exonerate  liimself  from  any  or  all  future  liability  in  the  same  manner  and  to  the  same 
extent  as  a  partner  in  fact.  But  the  notice  need  not  be  as  explicit  as  to  any  particular 
person  for  it  is  sufficient  that  he  is  put  on  suspicion  or  prevented  from  relying  on  the 
representation. 

5.  DAMAGES  TO  COPARTNERS.  —  In  all  the  foregoing  three  cases,  the 
partner  or  person  exonerating  himself  from  future  UabUity  may  become  liable  under 
his  contract  to  his  copartners  or  the  persons  represented  as  his  copartners  for  any 
damages  caused  to  them  by  reason  of  the  breach  of  any  contract. 

H.  Application  of  Assets  to  Liabilities.  —  1.  MARSHALLING  FIRM  AND 
INDIVIDUAL  ASSETS.  —  Generally  speaking,  the  firm  creditors  have  no  rights 
in  the  application  of  partnership  property;  and  the  partners  may  dispose  of  the 
partnership  property  to  third  persons  or  to  some  or  all  of  the  j)artners,  for  the  benefit 
of  the  separate  creditors  or  for  the  benefit  of  the  firm  creditors,  and  may  use  it  to 
prefer  either  one  creditor  or  one  set  of  creditors  over  the  other,  in  the  absence  of 
statute.  But  when  such  act  produces  a  fraud  upon  creditors,  is  an  act  of  bankruptcy, 
or  is  done  after  insolvency  or  dissolution,  then  in  many  States  the  firm  creditors 
acquire  rights  under  the  law  relating  to  transfers  in  fraud  of  creditors.  Thus  in  every 
State,  when  there  is  insolvency,  or  where  there  has  been  an  act  of  bankruptcy  within 
three  months  under  the  Federal  Bankruptcy  Act,  or  when  the  funds,  separate  or 
joint,  are  in  the  possession  of  a  court  of  equity  for  distribution  the  firm  creditors 
have  prior  rights  as  to  firm  assets  and  the  separate  creditors  as  to  the  separate 
assets.  While  there  is  a  general  principle  that  firm  property  must  be  applied  to  firm 
indebtedness  before  it  can  be  applied  to  the  debts  of  the  individual  members  of  the 
firm,  this  rule  does  not  apply  to  cases  where  the  partnership  continvies  to  conduct 
its  ordinary  business  but  only  to  cases  where  equitable  principles  become  applicable 
in  the  distribution  of  partnership  property  among  the  creditors  by  the  court*). 

The  general  rule  that  firm  creditors  have  priority  on  firm  assets  and  separate 
creditors  on  separate  assets  is  adopted  without  exception  in  a  number  of  States^). 
In  other  States  an  exception  is  made  permitting  firm  creditors  to  prove  against  the 

1)  Pierpont  v,  Graham,  (1818)  4  Wash.  Va.  747:  Harvey  v.  Howell,  (1843)  5  Ark.  270; 
(U.  S.)  234  overruled  by  Karrick  v.  Hanna-  Campbell  v.  Bower,  (1873)  40  Ga.  417;  John- 
man,  (1897)  168  U.  S.  328;  Hannanian  v.  ston  v.  Dutton,  (1885)  27  Ala.  245.  —  ^)  Schaef- 
Karrick,  (1803)  9  Utah,  236;  reversed  in  168  fer  v.  Fithian  (1861)  117  Ind.  463;  Schmidlapp 
U.  S.  328;  Cole  v.  Moxley,  (1878)  12  W.  v.  Currie,  (1878)  55  Miss.  597:  Mittnight  v. 
Va.  730;  Blake  v.  Dargan,  (1848)  1  Greene  Smith,  (1865)  17  N.  J.  Eq.  259;  Appeal  of 
(la.)  537;  Reboul  v.  Chalker.  (1858)  27  Conn.  Gallagher,  (1886)  114  Pa.  353.  —  5)  WUder 
114;  Dobbins  v.  Tatem.  (N.  J.  Ch.,  1892)  v.  Keeler,  (1832)  3  Paige  (N.  Y.)  167;  Hewett 
25  Atl.  544.  — -  2)  Leavett  v.  Peck,  (1819)  v.  Xortlirup,  (1878)  75  N.  Y.  506;  Irby  v.  Gra- 
3  Conn.  124;  Feigley  v.  Sponeberger,  (1843)  liam,  (1872)  46  Miss.  425:  Bower  v.  Billings, 
5  W.  &  S.  (Pa.)  564;  Matthews  v.  Dare.  (1863)  (1882)  13  Neb.  439;  Miller  v.  Clark,  37  la.  325; 
20  Md.  248;  Knox  v.  Buffiiigton,  (1879)  Ives  v.  Mahoney,  (Minnesota,  1898)  73  N. 
50  la.  320;  Carr  v.  Hertz,  (1895)  54  N.  J.  W.  720;  Fawlkes  v.  Bower's  Heirs,  (1893) 
Eq.  127.  —  3)  McMahon  v.  JlcLearnan,  (1877)  11  Lea  (Tenn.)  144. 
10  W.  Va.  419;  Cole  v.  Moxley,  (1878)  12  W. 
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separate  assets  where  there  is  no  joint  estate i).  This  exception  is  rejected  in  other 
States 2).  In  Kentucky  and  Georgia  the  joint  creditor  has  rights  in  the  joint  estate 
and  proves  pari  passu  with  separate  creditors  as  to  both  estates;  otherwise  the  se- 
parate creditor  receives  from  the  separate  estate  as  large  a  dividend  as  the  firm 
creditor  receives  from  the  firm  estate  and  tlieieafter  firm  and  separate  creditors  are 
paid  pro  rata  from  the  separate  estate*).  The  general  rule  has  been  rejected  in  three 
States*) ;  and  is  in  doubt  in  Kansas^).  Under  the  Federal  Bankruptcy  Act  of  18986), 
the  general  rule  is  recognized  and  also,  in  effect,  the  exception.  There  is,  however, 
considerable  conflict  in  the  various  Circuit  Courts  as  to  the  interpretation  of  the 
Act').  In  other  States,  the  firm  creditors,  after  having  exhausted  the  firm  assets,  are 
entitled  to  prove  pari  passu  with  the  separate  creditors  as  to  the  separate  estates^). 

2.  PARTNERS  SURETY  FOR  FIRM  DEBT.  —  Wliere  a  firm  creditor  has  a 
security  of  separate  assets  for  the  payment  of  a  firm  debt,  the  separate  creditors  may 
compel  him  first  to  exhaust  tlie  firm  assets;  but  he  need  not  surrender  the  security 
in  order  to  prove  his  entire  claim^). 

3.  FIRM  AS  AN  OSTENSIBLE  SOLE  TRADER.  —  The  foregoing  rules  as  to 
marshalling  of  assets  do  not  apply  where  the  firm  is  an  ostensible  sole  trader  but 
all  creditors  prove  pari  passi  as  to  both  the  apparent  firm  assets  and  the  other  assets 
of  the  sole  trader^"). 

4.  RIGHTS  OF  CREDITORS  IN  FIRM  ASSETS.  —  Firm  creditors  have  no 
legal  lien  on  the  firm  assets,  except  such  as  are  acquired  by  express  contract  or  due 
legal  proceedings  11). 

5.  RIGHTS  OF  PARTNERS  AS  TO  FIRM  ASSETS.  —  The  partners  have  in 
equity  a  lien  on  all  partnership  property,  because  of  the  relation,  for  the  purpose  of 
having  it  applied  to  the  satisfaction  of  all  firm  debtsi2). 

6.  RIGHTS  OF  FIRM  CREDITORS  THROUGH  PARTNERS.  —  In  most 
States,  firm  creditors  are  able  to  secure  the  application  of  the  firm  assets  to  the  payment 
of  their  claims  unless  the  partners  have  waived  or  destroyed  their  licni*).  In  other 
States  the  partnership  is  treated  as  a  legal  person  and,  as  such,  is  subject  to  the  laws 
concerning  insolvent  debtors  and  fraudulent  transfers,  under  which  it  is  recognized 
that  firm  creditors  must  work  out  their  rights  through  the  partner's  equity  but  the 
partner  is  not  permitted  to  terminate  his  equity  irrespective  of  the  firm  creditors. 
This  is  true  where  the  firm  and  the  partners  are  insolvent  or  on  the  eve  of  insolvency 


»)  Smith  v.  Mallory's  Exr.,  (1854)  24 
Ala.  628;  Evans  v.  Winston,  (1883)  74  Ala. 
349;  Bell  v.  Newman,  (1819)  5  S.  &  R.  (Pa.) 
78;  Black's  App.,  (1803)  44  Pa.  503;  Davis 
V.  Howell,  (1880)  33  N.  J.  Eq.  72  (affirmed 
in  34  N.  J.  Eq.  292);  Rogers  v.  Meranda, 
(1856)  7  Ohio  St.  179;  Young  v.  Clapp. 
(1892)  147  111.  176;  Hundley  v.  Faris,  (1890) 
103   Mo.   78;    McCulloch   v.    Dashiehl,    (1872) 

1  Md.  9G;  Colwell  v.  Bank,  (1888)  16  R.  I. 
288;  Thayer  v.  Humphrey,  (1895)  91  Wis. 
276;  Harris  v.  Peabody,  (1885)  73  Me.  262; 
Keese  v.  Colemen,  (1884)  72  Ga.  658  (aemble). 
—  2)  Warren  v.  Farmer,  (1884)  100  Ind.  593; 
Potters  Works  v.  Minot,  (1852)  10  Cash.  592; 
Weaver  v.  Weaver,  (1865)  46  N.  H.  188.  — 
8)  Bank  v.  Keizer,  (1865)  2  Duv.  (Ky.)  169; 
Fayette  Bank  v.  Kenney,  (1880)  79  Ky.  133; 
Johnson  v.  Gordon,  (1897)  102  Ga.  350.  — 
«)  Bardwell  v.  Perry,  (1847)  19  Vt.  292;  Camp 
V.  Grant,  (1851)  21  Conn.  41;  Pettyjohn  v. 
Woodruff,  (1890)  86  Va.  478.  —  ^)  Fulhnan 
v.  Abrahams,  (1883)  29  Kas.  725.  —  6)  Chap. 
Ill  sec.  5.  —  ')  In  re  Forbes,  (1904)  11  Am. 
Bkcy.  787;  128  Fed.  137;  In  re  Wilcox,  (1899) 

2  Am.  Bkcy.  117,  94  Fed.  84;  In  re  Berten- 
Bhaw,  (1907)  157  Fed.  363;  West  v.  Lea, 
(1890)  174  U.  S.  590;  Sergent  v.  Blake,  (1908) 
160  Fed.  57.-8)  Blair  v.  Black,  (1899)  31  S. 
C.    346;    Gulringer   v.    His   Creditors,    (1881 J 


33  La.  Ann.  1279;  Rice  v.  Barnard,  (1848) 
20  Vt.  479;  Pettyjohn  v.  Woodruff,  (1890) 
86  Va.  478.  —  »)  BeU  v.  Hepworth.  (1892) 
134  N.  Y.  442;  Gotzian  v.  Shaknian,  (1894) 
89  Wis.  52;  Lawson  v.  Dunn,  (1904)  66  N.  J. 
Eq.  90.  —  1")  Cammack  v.  Johnson,  (1863) 
2  N.  J.  Eq.  163.  —  ")  Reese  v.  Bradford,  (1848) 

13  Ala.    837;   Sickman   v.    Abernathy,    (1890) 

14  Colo.  174;  Frank  v.  Peters,  (1857)  9  Ind. 
343;  Tliorpe  v.  Pennock,  Mercantile  Co.,  (1906) 
99  Minn.  22;  Greenwood  v.  Broadhoad,  (1850) 
8  Barb.  (N.  Y.)  593;  Clement  v.  Foster,  (1844) 
38  N.  C.  213;  Fairbanks  Co.  v.  Welsham, 
(1898)  55  Neb.  362;  Crippen  v.  Hudson,  (1855) 
73  N.  Y.  161.  —  12)  Leedom  v.  Ham,  (1897) 
48  Pac.  (Cal.)  222;  116  Cal.  XVI;  Nelson  v. 
Haymer,  (1873)  66  III.  487;  Crooker  v.  Croo- 
ker,  (1858)  46  Me.  250;  Hamilton  v.  Harris, 
(1888)  72  Mich.  56;  Arnold  v.  Hagerman,  (1889) 
45  N.  J.  Eq.  197;  Bulger  v.  Rosa,  (1890)  119 
N.  Y.  465;  Case  v.  Bureaugard,  (1878)  99  U. 
S.  119,  Donner  v.  Stauffer,  (1829)  1  P.  &  W. 
(Pa.)  198.  —  ")  John  Spry  Lumber  Co.  v.  Chap- 
pell,  (1900)  184  111.  539;  Johnson  v.  McClary, 
(1892)  131  Ind.  105;  Thorpe  v.  Pennock,  (1906J 
99  Minn.  22;  Hundley  v.  Farris,  (1890)  103 
Mo.  78;  MUhiser  v.  McKinley,  (1900)  98  Va. 
207;  Tillinghast  v.  Champlin,  (1856)  4  R. 
L  173:  Board weU  v.  Perry,  (1847)  19  Vt.  292; 
In  re  Stewart,  (1899)   193  Pa.  347. 
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and  one  partner  conveys  all  his  right  to  the  others^).  This  view  is  denied,  even 
on  the  insolvency  of  the  partners,  in  some  jurisdictions.  It  is  difficult  to  reconcile 
the  cases2).  It  may  possibly  be  stated  as  the  present  tendency  of  the  law  to  treat  a 
partnership  as  though  it  were  a  legal  person  and  to  confer  upon  the  firm  creditor  the 
same  rights  against  the  firm  as  a  separate  creditor  has  against  a  separate  partner 3); 
by  protecting  him  against  a  fraudulent  or  collusive  waiver  of  the  partner's  hen  or 
its  destruction  by  a  fraudulent  or  voluntary  conveyance. 

7.  RIGHTS  OF  CREDITORS  OF  INDIVIDUAL  PARTNERS.  —  The  rights 
of  separate  creditors  are  restricted  to  the  partner's  interest  in  the  firm,  which  is  his 
share  of  the  profits  and  of  the  surplus  remaining  after  all  the  firm  debts  are  paid  and 
his  partner's  equities  have  been  satisfied.  All  jurisdictions  are  in  agreement  as  to 
these  rights*) ;  but  considerable  confusion  exists  as  to  the  method  of  subjecting  the 
partner's  share  to  the  separate  creditors'  rights.  This  difference  is  due  to  a  considerable 
extent  to  the  different  conceptions  of  the  nature  of  the  partners'  ownership  of 
partnership  property.  The  courts  tend  to  hold  to  the  more  modem  view  that  a  sale, 
on  levy  and  execution,  of  a  partner's  interest  does  not  affect  the  partners'  equities 
or  the  resulting  firm  creditors'  rights ;  and  that  the  purchaser  secures  only  the  right 
to  receive  the  profits  as  declared  and  his  judgment  debtor's  sliare  after  dissolution 
and  hquidation^).  While  there  are  cases  holding  that  the  partner's  interest  can  be 
subject  to  his  separate  debts  only  in  equity,  others  hold  that  execution  may  be  had 
at  law ;  in  some  cases,  by  the  sheriff  seizing  tlie  partnership  property,  but  selling  only 
the  share;  in  others,  by  garnishee  proceedings^).  Many  States  have  statutory  pro- 
visions on  the  matter'');  and  the  tendency  is  towards  the  adoption  of  the  English 
proceedings 8)  though  no  such  comprehensive  statute  exists  at  present. 

8.  TRANSACTIONS  OF  PARTNERS  AFFECTING  CREDITORS.  —  Fu-m 
creditors  may  be  affected : 

a)  By  any  one  or  more  of  the  partners  conveying  their  interest  so  as  to  destroy 
their  equity.  Wlien  such  conveyance  is  to  a  bona  fide  purchaser  for  a  sufficient 
consideration,  the  firm  creditors  can  assert  no  right  except  through  the  remaining 
partners.  When  the  transfer  is  fraudulent,  it  may  be  set  aside;  and  when  the 
purchaser  assumes  the  obligations  of  the  firm,  the  firm  creditors  are  entitled  to  reUef 
on  the  contract  without  first  exhausting  their  remedies  against  the  partners*). 

b)  By  a  distribution  of  the  assets  among  the  partners.  The  courts  seek  to  protect 
the  creditors  and  so  the  transfer  must  be  complete  and  be  made  in  good  faith.  Fraud 
is  presumed  when  the  conveyance  is  to  one  of  the  partners  and  insolvency  results  ^'*). 
But  where  the  transfer  is  to  separate  creditor  of  a  partner  in  satisfaction  of  a  sepa- 
rate debt,  the  law  is  in  confusion.  Some  jurisdictions  hold  that  if  it  is  done  in  good 
faith  as  to  intention,  it  cannot  be  attacked  ^i) ;  but  the  majority  require  that  it  shall 


i)Darby  V.  GUUgan,  (1889)33W.  Va.  121;  v.   Blaisdell,   (1830)   5   N.   H.    190;   Hubbard 

Pritchett  v.  PoUock,  (1896)  82  Ala.  169;  Bart-  v.  Curtis,  (1859)  8  la.  1;  Harney  v.  First  Na- 

lett  V.  Meyer-Schmidt  Co.,  (1889)  65  Ark.  290;  tional  Bank,  (1894)  52  N.  J.  Eq.  697;  Nixon 

Meyer  v.  Hegler,  (1898)   121  Cal.  682;  Ellison  v.    Nash,    (1861)    12    Ohio    St.    647;    Menagh 

V.    Lucas,    (1891)   87   Ga.    223;    Spry   Lumber  v.    Whitwell,    (1873)    52   N.    Y.    146;    Donner 

Co.   V.   Chappell,    (1900)    184   lU.    539;   Clark  v.  Stauffer,  (1829)  1  P.  &»W.  (Pa.)  198,  Van- 

V.    Patterson,    (1893)    158   Mass.    388;    Freed-  dike's  App.,  (1868)  57  Pa.  9;  Stump  v.  Bauer, 

man   v.    Holberg,    (1901)    89   Mo.    App.    340;  (1881)    76    Ind.    157;    Kuntz   v.    Cox,    (1897) 

Bulger  V.  Rosa,  (1890)  119  N.  Y.  459;  Coffin's  113   Mich.  546;   Carraway  s   Adms.    v.  Staley, 

App.,  (1884)  106  Pa.  280.  —  2)  Case  v.  Bureau-  (1897)  44  \V.  Va.   163.  —  «)  See  Freeman  on 

gard,  (1878)  99  U.  S.  116;  Woodmansie  v.  Hoi-  Executions  (3d  Ed.)  sec.    125.   —  ')  See  Sta- 

comb,  (1885)  34  Kas.   35;  Reynolds  v.  John-  tutes,   infra.  —   ^)   Partnership    Act   of   1890, 

son,    (1891)    54    Ark.    449;    Allen    v.    Center,  sec.   23.   —  »)   Beecher  v.   Stevens,   (1876)   43 

VaUey  Co.,  (1851)  21  Conn.  130;  Veal  v.  Kee-  Conn.  587;  Selz  Schwab  Co.  v.  Meyer,  (1898) 

ley  Co.,  (1890)  86  Ga.  130;  Farwell  v.  Huston,  151   Ind.   422;   Olsen  v.   Morrison,   (1874)   29 

(1894)  151  111.  239;  Johnson  v.  Robuck,  (1898)  Mich.  395;  Thorpe  v.  Pennock  Mercantile  Co., 

104  Iowa,  523;  Bank  v.  Hickman,  (1897)  148  (1906)   99   Minn.    22;   Reddington   v.    Franey, 

Ind.    490;   Wiggins   v.    Blackshear,    (1894)    86  (1905)    124    Wis.    590;    Menagh    v.    Wliitwell, 

Tex.  665.  —  3)  Teague  v.  Lindsay,  (1894)  106  (1873)  52  N.  Y.  146.  — i")  In  re  Terens,  (1910) 

Ala.  266;  Johnson  v.  Shirley,  (1899)  152  Ind.  175  Fed.  495,  and  cfises  cited.  —  H)  Simmona 

453;  Franklin  Sugar  Co.  V.  Henderson,  (1897)  Hardware    Co.    v.    Thomas,    (1897)    147    Ind. 

86  Md.   452;   Bailey  v.   Hornthal,   (1898)    154  313;  Canfield  v.  Curry,  (1886)  63  Mich.   594; 

N.  Y.  648;  Bedford  v.  McDonald,  (1899)  102  Victor  v.  Glover,  (1897)   17  Wash.  37;  40  L. 

Tenn.  358.  —  *)  30  Cyc.   542.  —  ')  PhUlips  R.  A.  297;  Hundley  v.  Farris,  (1890)  103  Mo. 

V.  Cook,  (1840)  24  Wend.  (N.  Y.)  389;  Tappan  78;    12  L.   R.   A.   254. 
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be  an  honest  transfer  and  not  be  made  during  or  in  contemplation  of  insolvency'). 
It  would  appear  that  every  transfer  should  be  made  in  good  faith  and  during  sol- 
vency; and,  after  insolvency,  only  upon  consideration;  and  that  firm  creditors  may 
be  preferred  in  the  absence  of  statute;  but  that  separate  creditors  should  not  be 
preferred  except  on  a  valuable  consideration  to  the  firm  as  such.  This  is  the  present 
tendency^),  whether  the  transfer  be  to  a  partner  or  to  a  separate  creditor,  to  a  new 
firm,  or  to  a  third  person.  Mortgages  and  other  securities  arc  governed  to  a  limited 
extent,  by  the  same  lulcs,  and  depend  upon  the  conditions  at  their  creation. 

J.  Actions  by  or  against  Firms.  —  1.  IN  GENERAL.  —  At  common  law  the 
right  of  action  and  the  liability  wore  joint  and  so  all  actions  were  by  or  against  all  the 
partners  jointly.  The  common  law  rule  continues  to  apply  in  tlie  absence  of  statute. 
Statutes  are  now  becoming  general  which  allow  suits  in  tiie  firm  name;  prevent  the 
partners  entering  a  plea  in  abatement;  enable  judgment  to  be  taken  against  the 
partners  named ;  and  permit  subsequent  proceedings  against  the  partners  not  bound 
by  the  prior  judgment  3).  It  has,  however,  been  held  that  these  statutes  are  not  effec- 
tive in  the  Federal  courts  to  prevent  jurisdiction  on  the  ground  of  diversity  of 
citizenship*),  that  they  do  apply  to  proceedings  in  a  court  of  equity 5);  that  they 
apply  only  to  partnerships  doing  business  or  holding  ))roperty  in  the  State");  and 
that  the  right  is  merely  in  addition  to  the  common  law  right').  Where  tlie  action 
is  in  the  firm  name  only  and  none  of  the  partners  are  joined  or  become  parties  to 
the  action,  tlie  judgment  has  effect  only  as  to  the  partnership  property®).  In  order 
to  bind  the  separate  property  of  the  partners,  they  must  be  joined  and  be  served 
or  appear;  antl  the  judgn^cnt  affects  the  separate  estate  only  of  such  as  are  served 
or  appear").  Where  the  judgment  binds  the  partnership  property  but  not  the 
.separate  property  of  all  the  partners,  proceedings  may  generally  be  had  against 
those  not  bound  eitlier  by  an  action  in  the  nature  of  a  scire  facias  or  by  an  entirely 
new  action.  The  right  of  action  against  those  not  joined  is  not  merged  into  the 
judgment"*). 

2.  FIRM  AS  PLAINTIFF.  —  While  the  statutory  provisions  for  suits  against 
firms  are  quite  general,  actions  by  the  firm  must  still,  in  many  of  those  jurisdictions, 
be  brought  in  the  names  of  all  the  partners''). 

3.  FIRMS  WITH  COMMON  PARTNERS.  —  The  common  law  rule  that  one 
firm  cannot  sue  another  in  which  a  member  of  the  first  firm  is  a  partner,  exists  in 
some  States'2);  but  the  statutes  in  many  States  at  present  permit  such  actions i^). 

4.  DORMANT  PARTNERS.  —  Generally,  a  dormant  partner  is  not  a  neces- 
sary party  in  actions  by  or  against  the  partnership'*),  but  there  are  cases  holding 
that  he  is  a  necessary  party,  as  in  an  action  against  one  of  two  secret  partners 'S). 
He  may,  however,  always  be  made  a  party  to  the  action'®). 


')  Keith  V.  Fink.  (1868)  47  111.  272;  v.  Sanderlin,  (1890)  119  N.  C.  84;  and  see 
Walker  v.  Mariul  Bank,  (1888)  98  Pa.  574;  statutes  in/ra.  —  ")  Coleman  v.  Fisher,  (1899) 
Steifel  V.  Berlin,  (1898)  28  N.  Y.  App.  Div.  67  Ark.  27;  Bumpus  v.  Turgeon,  (1904)  98 
103;  Riddle  v.  McLister-Van  Hooso  Co.,  (1905)  Me.  550;  Grimes  v.  Bowerman,  (1892)  92  Mich. 
145  Ala.  307;  Kidder  v.  Page,  (1869)  48  N.  258;  Heaton  v.  Wilson,  (1898)  123  N.  C. 
H.  380;  Georgp  v.  Derby  Lumber  Co.,  (1902)  398.  —12)  Thompson  v.  Young,  (1899)  90  Md. 
81  Miss.  725.  —  -)  Biirdick  on  Partnerships  72;  Taylor  v.  Thompson,  (1903)  170  N.  Y. 
(2d  Ed.)  113  et  seq.;  30  Cyc.  543.  —  ^)  See  168;  «erf  contra  a-s  to  assignee  Mangels  v.  Shaen, 
statutes  inlra.  —  *)  Bruett  &  Co.  v.  Austin  (1897)  21  N.  Y.  App.  Div.  507;  Green  v.  Chap- 
Co.,  (1909)  174  Fed.  068.  —  ^)  Levystein  man,  (1855)  27  Vt.  236;  Banks  v.  Mitchell, 
V.  Gerson,  (1906)  147  Ala.  251.  —  O)  Aber-  (1835)  8  Yerg.  (Tenn.)  111.  —  i3)  See  sta- 
nathy  v.  Latimore,  (1850)  19  Ohio,  280.  —  tut«s  m/ra;  Alexander  v.  Jones,  (1889)  90  Ala. 
•)  Davidson  v.  Knox,  (1885)  07  Cal.  143;  474;  Schnaier  v.  Schmidt,  (1891)  13  N.  Y. 
Sawyer  v.  Armstrong,  (1896)  23  Colo.  287;  Supp.  725;  affirmed  in  128  N.  Y.  683;  Pen- 
Markham  v.  Buckingham,  (1860)  21  la.  494.  nock  v.  Swayne,  (1843)  6  W.  &  S.  (Pa.)  239. 
—  8)  Mo  Kissick  V.  Witz,  (1899)  120  Ala.  412;  —  >*)  Tomlinson  v.  Spencer,  (1855)  5  Cal. 
Winters  v.  Means,  (1897)  50  Neb.  209.  —  291;  Hopkins  v.  Kent,  (1861)  17  Md.  72; 
9)  Ogle  V.  Miller  &  Sasche,  (1905)  128  la.  Howe  v.  Sarosy,  (1872)  51  N.  Y.  631;  but 
474;  Sawyer  v.  Armstrong,  (1896)  23  Colo.  see  contra,  Alexander  v.  McGinn,  (1834) 
287;  First  National  Bank  v.  Grieg,  (1901)  5  Watts.  (Pa.)  320. —«)  Ela  v.  Rand,  (1828) 
43  Fla.  412.  Willockv.  Wilson,  (1901)  178  Mass.  4  N.  H.  307.  —  '")  Wood  v.  CuUen,  (1808)  13 
68;  Pope  Mfg.  Co.,  v.  Nelsh,  (1899)  55  S.  C.  Minn.  394;  Farwell  v.  Davis,  (1807)  66  Barb. 
.i28;  Ferguson  v.  Millendor,  (1889)  32  W.  Va.  (N.  Y.)  73;  Jackson  v.  Alexander,  (1852). 
30.  —  10)  Gormley  v.  Hartray,  (1900)  92  111.  8  Tex.  109. 
.\pp.    175;    (1903)    105    111.    App.    025;    Davis 
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5.  EFFECT  OF  DEATH  OR  DISSOLUTION.  —  Where  the  right  of  action 
has  accrued  or  the  action  is  pending,  neither  the  death  of  a  partner  nor  the  disso- 
lution of  the  firm  affect,  in  substance,  the  right  or  the  action.  In  the  case  of  death 
all  right  survives  to  the  other  partners i);  and  in  cases  of  dissolution  the  relation 
is  held  not  to  terminate  before  all  firm  affairs  are  wound  up  and  liquidated 2). 

6.  SERVICE  OF  PROCESS.  —  At  common  law,  service  on  each  partner  was 
necessary  to  a  judgment  against  the  firm;  equity  permitted  a  decree  where  there 
was  service  on  all  within  the  jurisdiction  who  could  be  found^).  But  this  has  been 
generally  modified  so  that  service  on  any  partner  or  authorized  agent  is  sufficient 
for  a  judgment  binding  on  firm  property  and  the  separate  property  of  the  partners 
who  are  served  or  have  appeared*). 

IV.  RELATIONS  OF  PARTNERS  TO  ONE  ANOTHER.  —  A.  In  General.  — 
The  partnership,  resulting  from  contract  and  being  a  personal  relation,  is  not  con- 
trolled by  any  formalities  of  the  law,  as  between  the  partners,  which  cannot  be  con- 
trolled by  the  agreements  of  the  members  thereof.  Because  of  the  personal  relation 
and  the  unlimited  liabiUty,  "good  faith"  is  the  one  legal  requirement  which  is  re- 
quired in  all  matters.  The  good  faith  required  is  generally  the  same  as  that  required 
of  a  trustee,  though  the  analogy  is  not  perfect  in  many  respects^).  The  western  code 
States  apply  to  partners  those  parts  of  their  codes  which  apply  to  trustees*). 

B.  Relations  Varied  by  General  Consent.  —  The  mutual  rights  and  duties  of 
partners,  whether  ascertained  by  agreement  or  defined  by  law,  may  be  varied  at  any 
time  by  the  consent  of  all  the  partners,  and  such  consent  may  be  either  express  or 
inferred  from  a  cour.'ie  of  dealing^). 

C.  Construction  of  Partnership  Articles.  —  The  construction  of  partnership 
articles  is  generally  governed  by  the  ordinary  rules  of  construction  as  applied  to 
written  agreements.  But,  as  to  any  matter  not  clearly  covered  by  the  articles,  the 
rights,  duties,  obligations,  and  interests  implied  by  law  control.  Where  the  inter- 
pretation is  doubtful,  the  construction  adopted  bj'  the  partners  in  their  partner- 
ship transactions  controls.  This  may  be  true  even  though  certain  express  stipula- 
tions  are  thereby  modified  or  cancelled*). 

D.  Rules  Determining  Rights  and  Duties  of  Partners.  —  While  expediency  re- 
quires that  the  articles  of  partnership  should  be  signed  by  all  the  parties  and  be 
made  to  cover  the  essential  rights  and  duties  of  the  partners,  this  is  not  necessary 
to  the  regulation  of  the  rights  and  duties.  Where  there  is  no  agreement,  either  in  the 
form  of  articles  or  in  any  other  express  or  impUed  agreement,  the  intent  of  the  part- 
ners in  the  partnership  and  their  rights  and  duties  in  respect  to  one  another  are  deter- 
mined by  the  following  lules: 

1.  Each  partner  is  entitled  to  repayment  of  jiis  contribution,  whether  by  way  of 
capital  or  advances,  to  the  partnership  property  and  to  share  equally  in  the  profits 
and  surplus  remaining  after  all  liabilities  are  satisfied;  and  generally  must  contri- 
bute towards  the  losses,  whether  of  capital  or  otherwise,  sustained  by  the  firm, 
according  to  his  share  in  the  profits. 


1)  Roberts   v.    Stegelman,   (1875)  78  III.  87  N.  Y.  Supp.  538.  —  S)  Story  on  Partnerships. 

120;     Newman    v.     Gates,     (1903)     108    Ky.  (7th.  Ed.)  sees.  169  et  seq. ;  Wiggins  v.  Mark- 

389;     Brown    v.    Kellog,     (1902)     182     Mass.  ham,    (190C)   131  la.   102;  Chittendon  v.  Wit- 

297;  Van  Kleeck  v.  McCabe,  (1891)  87  Mich.  beck,  (1883)  50  Mich.  401;  McKinley  v.  Lynch, 

.509;  Preston  v.  Fitcli,  (1893)  37  N.  Y.  41.  —  (1905)  58  W.  Va.  44;  Bloom  v.  Lofgren,  (1890) 

2)  W.  F.  Market  &  Co.  v.  Jefferson,  (1905)  64  Minn.  1:  Mitchell  v.  Reed,  (1874)  61  N.  Y. 
128  Ga.  471;  Bhmi  v.  Mayer,  (1906)  186  N.  Y.  123;  Tenant  v.  Dunlop,  (1899)  97  Va.  234.  — 
542;  affirmed  in  (1907)  189  N.  Y.  153;  Robin-  6)  C'al.  Civ.  Code,  sec.  2410,  injra.  —  ')  Par- 
son Bank  v.  Miller,  (1891)  47  111.  App.  310. —  sons  on  Partnerships  (4th  Ed.)  205;  Mechem 

3)  Permock  v.  Swayne,  (1843)  6  \V.  &  S.  (Pa.)  on  Partnership,  sees.  75,  76;  Winchester  v. 
239;  People's  Bank  v.  Hall.  (1904)  76  Vt.  280;  Glazier,  (1890)  152  Mass.  316;  Chicago  v.  Shel- 
Atkins  V.  Preston,  (1839)  10  N.  H.  120:  Le  don,  (1864)  9  Wall.  (U.S.)  50;  Story  on  Part- 
Blanc  V.  Marandet,  (1873)  25  La.  Ann.  464.  nership,  sees.  191,  192.  —  »)  Boyd  v.  Mynatt, 
—  *)  See  statutes  intra;  V.  S.  v.  Amer.  (1842)  4  Ala.  79;  Ratburn  v.  McCoimell,  (1889) 
Tel.  Co.  (Ohio),  (1886)  29  Fed.  17;  In  re  27  Neb.  239;  Snyder  v.  Seaman.  (1896)  2  N. 
Grossmayer,  (1900)  177  U.  S.  48;  Rolya  Mar-  Y.  App.  Div.  258;  Appeal  of  Southmayd, 
ket  Co.  V.  Armour  &  Co.,  (Iowa.  1900)  102  (Pennsylvania,  1887)  8  Atl.  72;  Spears  v.  Wil- 
Fed.  530;  Booth  v.  Gamble-Robinson  Com.  hs,  (1897)  151  N.  Y.  443:  Funck  v.  Haskell. 
Co.,  (1903)  139  Cal.  175;  Hanna  v.  Emerson,  (1882)  132  Mass.  580;  Ingraham  v.  Mariner, 
(1895)  45  Neb.  708;  Grady  v.  Gasoline,  (1891)  (1902)    194   HI.    269. 

48   Ohio   St.    665;    Feldman   v.    Siegel,    (1904) 
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Wliether  property  has  been  contributed  so  as  to  become  partnership  j)roperty, 
or  whether  only  the  use  of  the  property  has  been  contributed,  is  frequently  a  disputed 
question  of  fact.  Partners  should  .avoid  the  difficulty  by  means  of  a  definite  transfer 
or  agreement  1).  Wliere  a  partner  has  agreed  to  make  a  certain  contribution  by  way 
of  capital  or  advance,  but  fails  to  contribute  according  to  its  terms,  he  is  a  debtor  to 
the  partnership  for  the  agreed  amount  and  liable  for  interest  only  from  the  date 
payment  should  have  been  made^).  An  advance  is  differentiated  from  a  contribution 
to  the  capital  stock  in  that  it  does  not  in  any  manner  affect  the  terms  of  the  previous 
agreement  as  where  profits  and  losses  are  to  be  sliared  according  to  the  stock  contri- 
buted, and,  in  that  interest  is  due  thereon  from  the  date  the  advancement  is 
made.  When  repayment  is  to  be  made  before  the  dissolution  and  liquidation, 
the  advancement  is  by  way  of  loan,  but  where  no  term  is  agreed  the  right  to 
repayment  arises  only  on  final  liquidation  and  account.  This  does  not  include 
advances  made  in  the  ordinary  course  of  business  and  without  agreement  among 
the  partners,  in  which  case  the  party  making  the  advancement  is  entitled  to  re- 
payment forthwith  3). 

Wliile  the  general  rule  for  the  sharing  of  losses  is,  as  stated,  according  to  the 
sharing  of  profits*),  this  rule  is  not  universal^).  The  better  authority  and  reason 
appears  to  support  the  general  rule  stated 8).  The  cases  a])pear  to  be  confused  because 
of  the  methods  of  accounting,  and  because  of  the  equities  arising  out  of  the  cir- 
cumstances of  particular  cases  rather  than  out  of  the  principles  of  equity.  One  class 
of  cases  arises  from  the  difficulty  of  ascertaining  the  exact  nature  of  the  contribution, 
as  where  the  partners  contribute  capital  stock  unequally  or  where  one  contributes 
all  the  capital  and  the  other  only  skill  and  labor.  Some  courts  have  held,  perhaps 
incorrectly,  that  each  contributed  merely  the  use  and  so  the  first  must  bear  all  the 
loss  of  capital^).  This  result  does  not  obtain  generally 8).  This  last  result  might  be 
reached  in  Pennsylvania^).  The  difficulty  in  these  cases  arises  from  the  failure  to 
consider  capital  and  advances  as  liabilities  of  the  partners  collectively.  Where  the 
loss  is  due  to  fraud,  culpable  negligence,  or  bad  faith,  it  is  charged  to  the  guilty 
partner  and  not  to  the  partners  collectively  i"). 

2.  The  firm  must  indemnify  every  partner  in  respect  of  payments  made  an  per- 
sonal liabilities  incurred  by  him:  a)  In  the  ordinary  and  proper  conduct  of  the  busi- 
ness of  the  firm;  or  b)  In  or  about  anything  necessarily  done  for  the  preservation 
of  the  business  or  property  of  the  firm. 

As  to  the  first  of  these  rules,  all  the  States  are  in  accord  H) ;  as  to  the  .second,  the 
American  cases  do  not  appear  to  have  raised  the  exact  question  but  the  English  law 
would  no  doubt  be  followed  12). 

3.  A  partner,  making  for  the  purpose  of  the  partnership  any  actual  payment 
or  advance  beyond  the  amount  of  capital  which  he  has  agreed  to  subscribe,  is  en- 
titled to  interest  at  the  legal  rate  per  annum  from  the  date  of  the  payment  or  ad- 
vance^^).  Some  States  refuse  to  recognize  any  definite  rule  but  hold  that  interest 
should  not  be  allowed  on  partnership  accounts  before  there  has  been  an  accounting 
or  settlement  of  the  same,  unless,  under  the  peculiar  facts  and  circumstances  surround- 
ing the  case,  the  equities  demand  that  interest  be  ciiargedi*). 


»)MaUettv.  Kellar,  (1904)  86N.  Y.  Supp.  Super.  Ct.  (3  Bosw.)  105;  Savory  v.  Thurston, 

917;  affirmed  (1905)   181  N.  Y.  543;  Delp  v.  (1879)  4  111.   App.   55;    Richards  v.   Grinnell, 

Edlis,  (1899)  190  Pa.  25;  Frederick  v.  Cooper,  (1884)  63  la.  44;  Gill  v.  Geyer,  (1864)  15  Ohio 

(1856)  3  la.   171.  —  2)  Delp  v.  Edhs,  (1899)  190  St.  399.  —  »)  Emorick  v.  Moir,  (1899)  124  Pa. 

Pa.  25;   Freligh  v.  Miller,   (18G2)    10  La.  Ann.  498.  —  i»)  Hall  v.  Sannoner,  (1884)  44  Ark.  34; 

418;  Rule  v.  McGregor,  (1902)  117  la.  419.  —  Chalmers  v.  Chalmers,  (1889)  81  Cal.  81;  Mor- 

S)  30  Cyc.  440.  441,  Burdick  on  Partnership,  rison    v.    Smith.    (1876)    81    111.    221;    Lyons 

(2d  Ed.)  360.  —  *)  30  Cyc.  452.  —  6)  Bates  v.  Lyons,  (1903)  207  Pa.  7;  Caldwell  v.  Lei- 

on  Partnership,  sec.  812  et  aeq.;  Mechem  on  her,  (1839)  7  Paige  (N.  Y.)  483.  —  ")  30  Cyc. 

Partnership,   §§306  —  308.   —  «)   Whitecomb  450;  Bates  on  Partnership,  sec.  766. —  12)  Lind- 

V.   Converse,   (1875)    119  Mass.   38;   Hasbruck  ley  on  Partnership,    (7th  Ed.)  404.   —  i»)  30 

V.  Childs,  (1858)  16  N.  Y.  Super.  Ct.  (3  Bosw.)  Cyc.  699;  McAlisler  v.  Payne,  (1899)  108  Ga. 

105.  —  ')  Knapp  v.  Edwards,  (1883)  57  Wis.  517;  Jordan  v.  Wilson,  (1895)  64  111.  App.  665; 

191;  Cameron  v.  Watson,  (1858)  10  Rich.  Eq.  Rogers  v.  Clement,  (1900)   162  N.   Y.  422.  — 

(S.  C.)  64;   Yohe  v.  Barnet,  (1841)  3  W.  &  S.  ")    GoodwUl    v.    Heine,  (1905)    212  Pa.    595; 

(Pa.)  81;  Everly  V.  Durbarrow,  (1871)  8  Phila.  Seibert's    Assignee    v.    Ragsdale,    (1898)    103 

93.  —  8)  \^^utecombe  v.  Converse,  (1875)  119  Ky.   206. 
Mass.  38;  Hasbruck  v.  Childs,  (1858)  16  N.  Y. 
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4.  A  partner] is  not  entitled  to  interest  on  his  share  of  the  capital  except  from 
the  date  repayment  should  be  made^). 

6.  All  the  partners  have  equal  rights  in  the  management  and  conduct  of  the 
partnership  business.  This  right  exists  in  limitation  of  the  right  of  majority  action 2). 

6.  No  partner  is  entitled  to  remuneration  for  acting  in  the  partnership  business^). 

7.  No  person  may  be  introduced  as  a  partner  in  the  business  without  the  consent 
of  all  the  existing  partners*). 

8.  Any  difference  arising  as  to  ordinary  matters  connected  with  the^partnership 
business  may  be  decided  by  a  majority  of  the  partners;  but  no  act  in  contravention 
of  any  agreement  may  be  done  without  the  consent  of  all  the  partners^).  This 
rule  does  not,  however,  extend  to  matters  of  a  fundamental  nature,'  but  only  to 
matters  within  the  ordinary  course  of  business 6).  Tliis  rule  has,  of  course,  no  effect 
as  to  third  persons.  Wliether  the  minority  can  prevent  the  action  of  the  majority 
by  notice  to  third  persons  is  uncertain  as  has  been  indicated,  supra.  Mere  knowledge 
of  the  dissent  of  one  or  more  of  the  partners  is  not  effective  to  prevent  liabUity  on 
the  part  of  the  partners  dissenting  to  the  third  persons  who  have  such  knowledge. 

9.  The  partnership  books  must  be  kept  at  the  place  of  business  of  the  partnership 
(or  the  principal  place  if  there  is  more  than  one)  and  every  partner  can  have  access  to 
and  may  inspect  and  copy  any  of  them'). 

Wliether  the  agent  or  representative  of  a  partner  has  a  right,  in  law  or  equity, 
to  have  access  to  the  books  is  in  doubt.  It  would  appear  that  such  right  does  not 
exist,  at  least  where  the  copartners  have  reasonable  grounds  for  objection  to  such 
inspection  8). 

E.  Use  of  Partnership  Property.  —  1.  IN  GENERAL.  —  All  partnership  property 
must  be  held  and  appUed  by  the  partners  exclusively  for  the  purposes  of  the  partner- 
ship and  in  accordance  with  the  partnership  agreement^). 

2.  DUTY  TO  RENTIER  ACCOUNTS.  —  Partners  are  bound  to  render  true 
accounts  and  full  information  of  all  things  affecting  the  partnership  to  any  partner 
or  his  legal  representative,  when  required  by  the  partnership  agreement  or  by  law. 
This  duty  exists,  in  the  absence  of  any  agreement,  as  to  every  contract  and  transac- 
tion, to  the  extent  of  keeping  full  and  accurate  accounts  thereof  in  the  proper  books i"). 
Since  the  partners  have  equal  and  free  access  to  the  books,  in  the  absence  of  agree- 
ment, the  entries  are  deemed  accurate  and  presumed  to  be  known  to  each  of  the  part- 
ners ;  this  presumption  ma}'  be  overthrown  by  other  evidence  ^i).  ^^^lere  one  partner 
assumes  the  duty  of  keeping  the  books  of  account,  the  entries  will  generally  be 


1)    30   Cyc.    698:    Lesserman    v.    Bern-  32  N.  H.  9;  Moore  v.  Knott,  (1885)  12  Ore.  260. 

heimer,  (1887)  10  N.  Y.  47;  Harris  v.  Carter,  —  ")  Bates  on  Partnership,  sec.   314;  Good- 

(1888)  147  Mass.  313:  O'Brien  v.  Brumback,  frey  v.  \\'hite,  (1880)  43  Mich.  171;  Chandler 

(1889)  71  Ky.  Law  Rep.  405;  Rogers. v.  Cle-  v.  Shernman,  (1876)  16  Fla.  99:  Fulmer's  App.. 
ment,  (1900)  162  N.  Y.  422;  Lamb  v.  Rowan,  (1879)  90  Pa.  143;  Saunders  v.  Duvall,  (1857) 
(1903)  83  Miss.  45.  —  2)  30  Cyc.  446;  Harris  19  Tex.  467.  —  »)  Trego  v.  Hunt,  (1896)  A. 
V.  Harris,  (1902)  132  Ala.  208;  Groth  v.  Pay-  C.  (Eng.)  7;  Beavan  v.  Webb,  (1901)  2  Ch. 
ment,   (1890)   79  Mich.   290;  Wilcox  v.  Pratt,  (Eng.)  59.  —  »)  Hanna  v.  McLaughlin,  (1902) 

(1890)  125  N.  Y.  688;  Story  on  Partnership,  158  Ind.  292;  Stevens  v.  McLachlan,  (1899) 
(7th  Ed.)  sec.  123.  —  3)  NevUles  v.  More  Mi-  120  Mich.  285;  Stevens  v.  Coney,  (1874)  49 
ning  Co.,  (1902)  125  Cal.  561;  McAlister  Miss.  761;  Boozer  v.  Webb,  (1886)  25  S.  C. 
V.  Payne,  (1905)  108  Ga.  517;  McDowell  82;  Bingham  v.  Keller,  (1901)  25  Wash.  156; 
V.  North,  (1899)  24  Ind.  App.  435;  Hoag  v.  Maubray  v.  Maubray,  3  N.  Y.  App.  D.  227, 
Alderman,  (1903)  184  Mass.  217;  Evans  (1899)  157  N.  Y.  712;  Browning  v.  Coover, 
V.  Warner,  (1897)  47  N.  Y.  Supp.  16;  Delp  (1885)  108  Pa.  595;  Gray  v.  Portland  Bank, 
V.  Edlis,  (1899)  190  Pa.  25:  30  Cyc.  448.  —  (1807)  3  Mass.  364;  Rafferty  v.  Todd,  (1881) 
*)  Burdick  on  Partnership,  (2  Ed.)  8.  344;  34  N.  J.  Eq.  552. —  i")  Chandler  v.  Sherman, 
Marlett  v.  Jackman,  (1861)  3  Allen  (Mass.)  (1876)  16  Fla.  99;  Knapp  v.  Edwards,  (1883) 
257;  Story  on  Partnership,  (7th  Ed.)  sec.  5;  57  Wis.  191;  Goodfrey  v.  \A'hite,  (1880)  43 
Bates  on  Partnership,  sees.  158,  et  seq.  —  Mich.  171;  Webb  v.  Fordyce,  (1880)  55  la. 
»)  30  Cyc.  446;  Bates  on  Partnership,  sees.  431  U;  Pomeroy  v.  Benton,  (1882)  77  Mo.  64; 
et  seq.  Burdick  on  Partnership,  (2d  Ed.)  230  Hall  v.  Claggett,  (1877)  48  Md.  223;  Pierce 
et  seq.  Markle  v.  Wilbm-.  (1901)  200  Pa.  457:  v.  Scott,  (1881)  37  Ark.  308;  Kelly  v.  Green- 
Livingston  V.  Liuch.  (1820)  4  Johns.  Ch.  (N.  leaf,  (1843)  3  Story  (U.  S.)  105.  —  ")  Allen 
Y.)  592;  Johnston  v.  Button,  (1855)  27  Ala.  v.  Coit,  (1844)  6  Hill  (N.  Y.)  318;  Shoemaker 
245;  Staples  v.  Sprague,  (1883)  75  Me.  458.  v.  Shoemaker,  (1906)  29  Ky  .  Law  Rep.  134; 
—  6)  Gansvoort  v.  Kennedy,  (1859)  30  Barb.  Richard  v.  Manton,  (1903)  109  La.  465;  Gar- 
(N.  Y.)  279;  Zabriskie  v.  Railroad,  (1867)  retson  v.  Brown,  (1898)  185  Pa.  447;  R>Tnan 
18  N.  J.  Eq.   178;  Abbott  v.  Johnson,  (1855)  v.   Byman's  Exr's,   (1901)   100  Va.   20. 
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treated  as  ronclusive  as  against  himi).  Tlie  duty  to  render  the  periodic  account 
depends  on  the  agreement;  and  the  final  account  upon  dissolution.  The  right  to  an 
account  by  decree  of  court  may  arise  because  of  particular  circumstances;  as  the 
wrongful  use  of  partnership  property;  improperly  engaging  m  a  rival  business;  the 
failure  of  a  partner,  upon  whom  is  the  duty,  to  account  in  accordance  with  the 
agreement:  or  the  absence  of  proper  book  accounts^). 

3.  PARTNER  ACCOUNTABLE  AS  A  FIDUCIARY.  —  Every  partner  must 
account  to  the  firm  for  any  benefit  derived  by  him.  witliout  the  consent  of  the  other 
partners,  from  any  transaction  connected  witli  the  formation,  conduct,  or  Uquidation 
of  the  partnership,  or  from  any  use  by  him  of  the  partnership  property,  name,  or 
business  connection.  The  representatives  of  a  deceased  partner  engaged  in  the 
liquidation  of  the  affairs  of  the  partnership  must  account  to  the  same  extent  and  in 
the  same  manner  as  a  partner^). 

4.  PARTNER  ACCOUNTABLE  FOR  PROFITS  FHO.M  A  RIVAL  BUSINESS. 
—  If  a  partner,  without  the  consent  of  the  other  partners,  carries  on  any  business  of 
the  same  nature  as  and  competing  with  that  of  the  firm,  he  must  account  for  and 
pay  over  to  the  firm,  all  profits  made  by  him  in  that  business*).  In  order  to  prevent 
a  partner  from  engaging  in  another  business  which  is  not  competing  or  within  the 
scope  of  the  business  of  the  firm  or  to  com])el  an  account  of  the  profits  therefrom,  a 
contract  right  must  exist  5). 

F.  Nature  of  Partner's  Interest  in  Partnership  Property.  —  I'nder  the  present 
confusion  in  the  law  on  this  subject,  it  is  difficult  to  state  any  recognized  or  established 
definition  of  the  nature  of  a  partner's  interest.  Most  authorities  agree  that  it  is  not 
that  of  tenants  in  common  or  joint  tenants  as  defined  by  the  common  law^).  The 
decisions  have  worked  out  a  result  inconsistent  witli  the  incidents  of  .such  tenure; 
and  the  statutes  in  the  western  code  States  liave  created  a  new  kind  of  tenure  called 
a  partnership  interest  and  defined  as  "one  owned  by  several  persons,  in  partnership, 
for  partnership  purposes"  (Cal.  Civ.  Code,  sec.  684)  in  which  "the  interest  of  each 
member  of  the  partnership  extends  to  every  portion  of  its  property"  (Cal.  Civ.  Code, 
sec.  2402').  '  " 

Tlie  incidents  of  this  tenure  as  evolved  by  the  decisions  and  declared  by  statute 
appear  to  be  that: 

1.  The  partners  are  co-owners  of  partnership  property. 

2.  A  partner  has  no  right  to  possess  partnership  property,  without  the  consent 
of  his  copartners,  except  for  a  partnership  purpose. 

3.  A  partner's  right,  as  co-owner,  in  specific  partnership  property  is  not  assignable 
for  any  other  than  a  partnership  puipose  except  with  the  consent  of  all  the  partners. 

4.  A  partner's  right  as  co-owner  of  specific  partnership  property  is  not  subject 
to  attachment  or  execution  except  on  a  claim  against  the  firm. 

5.  A  partner's  right  as  co-owner  in  partnership  property  is  personal  estate  as 
between  his  heirs  and  executor  or  administrator,  in  the  absence  of  an  express 
provision  or  agreement  to  the  contrary. 

MCaswellv.  Hazard,  (1892)  19  N.  Y.Supp.  N.   Y.   App.   Div.   361;  Marshall  v.   Johnson, 

721;  Stidgerv.  RejTiolds,  (1841)  10  Ohio,  351:  (1863)   33   Ga.    509;   Lockwood  v.    Beckwith. 

Rohr  V.  Pearson,   (1888)    16  Oreg.  325;   Lewis  (1858)    6   Midi.    168;    Norwood    v.    Norwood. 

V.  Laper,  (1893)  .'54  Fed.  237.  —  2)  Bates  on  (1815)  4  H.  *  J.  (Md.)  112;  Amer.  Bank  Note 

Partnership,  sees.  313.  314,  Sanger  v.  French,  Co.  v.  Edson,  (1870)  50  Barb.  (N.  Y.)  84.  — 

(1898)  157  N.  Y.  213  Maloney  V.  Crow,  (1898)  »)    Starr   v.    Case.    (1882)    59    Ta.    491;    Drew 

II  Colo.  App.   518;  Miller  v.  Freeman,  (1900)  v.  Beard,  (1871)  107  Mass.  67;  Kelley  v.  Shay, 

III  Ga.  654;  Hogan  v.  Walsh,  (1905)  122  Ga.  (1903)  203  Pa.  215;  Tichenor  v.  Newnian.  (1900) 
283;  Lord  v.  Hull,  (1904)  178  N.  Y.  9.  —  186111.  264;  Latta  v.  Kilbourn.  (1893)  150 U.  S. 
«)  WilUamson  v.  Monroe,  (1900)  101  Fed.  524;  Levine  v.  Jlichel.  35  La.  Ann.  1121.  — 
322;  Mattern  v.  Canavan.  (1906)  3  Cal.  App.  «)  Bnrdick  on  Partnership,  (2d  Ed.)  101;  Jas. 
493;  Deaner  v.  O'Hara,  (1906)  36  Colo.  476;  Parsons  on  Partnership,  sees.  97  et  seq. ;  Beale's 
Coleman  v.  Coleman,  (1881)  78  Ind.  344;  Parsons  on  Partnership,  (4th  Ed,)  sec.  78, 
David  Belasco  Co.  v.  Klaw,  (1905)  97  N.  Y.  Bates  on  Partnership,  sees.  80  et  seq.  Collier 
Supp.  712;  Gat«8  v.  Paul,  (1903)  117  Wis.  on  Partnership,  sec.  108;  Story  on  Part- 
170;  Jones  v.  Dexter,  (1881)  130  Mass.  380:  nershi  p.secs.  89  et  seq.  —  ')  Sees,  in  ac- 
Wescott  V.  Tyson,  (1861)  38  Pa.  ,389;  Rai-  cord;  Okla.  C.  C.  sec.  4841;  Ga.  Code,  (1911) 
son's  Adm.  v.  Williams,  (1897)  19  Ky.  Law  sees.  3155,  3169;  Rev.  Codes  of  N.  Dak.. 
Rep,  1142;  Gaskill  v.  Spence,  (1900)  83  Mo.  (1905).  sees.  4720,  5822;  Rev.  Codes  of  Mont., 
App.  380;  Marlatt  V.  Scantland,  (1858)  19  Ark.  (1907)  sees.  4439.  5469:  S.  Dak.  Comp.  L.. 
443.  —  4)  Van  Deusen  v.  Crispell,  (1906)   114  (1908)  sec.    1727. 
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6.  A  partner  may  assign  or  transfer  or  liis  creditors  may  seize  by  legal  process, 
without  the  consent  of  the  other  partners,  the  whole  or  a  part  of  his  interest  as  co- 
owner  but  the  assignee,  transferee,  or  execution  purchaser  secures  only  the  right 
to  receive  any  profits  to  which  the  partner  may  be  entitled,  and  the  partner's 
share  of  what  remains  on  Uquidation  and  settlement  of  partnership  affairs  and 
equities  after  dissolution^). 

Cases,  wliich  have  worked  out  these  results  by  means  of  a  separate  entitj', 
exist  in  States  wliich  in  other  respects  reject  the  entity  theory  2).  Tlie  opposite  view 
that  the  title  remains  in  the  partners,  is  maintained  in  other  cases^). 

G.  Partner's  Share.  —  The  nature  of  a  partner's  interest  is  entirelj-  distinct  from 
the  nature  oi  his  share.  While  there  is  some  doubt  in  the  law  as  to  what  is  the  nature 
a  partner's  interest,  the  same  is  not  true  as  to  his  share.  All  the  States  agree  that  a 
partner's  share  in  the  partnership  is  his  interest  in  the  profits  and  in  the  surplus  of 
of  the  partnership  assets  after  all  the  partnership  debts  and  obligations  and  the 
equities  of  the  partners  have  been  satisfied*). 

It  is  this  share  or  right  which  is  the  subject  of  assignment  by  a  partner  without 
tl)e  consent  of  his  copartners,  and  is  liable  to  seizure  by  means  of  legal  process  by 
the  separate  creditors  of  the  partner.  It  is  this  right  which  is  the  subject  of  co- 
ownership  by  subpartners.  In  each  case,  the  rights  of  the  parties  claiming  through 
the  partner  are  the  rights  whicli  the  partner  has  as  against  his  copartners  other  than 
such  as  are  entirely  personal.  Thus,  persons  claiming  rights  merely  through  the 
rights  of  one  of  the  partners,  cannot  take  any  part  in  the  business;  cannot  in- 
spect the  books;  cannot  demand  an  account  except  on  dissolution;  cannot  take 
possession  of  any  of  the  partnership  property;  nor  in  any  other  way  interfere  with 
the  conduct  of  the  business.  All  these  rights  are  personal  as  between  the  partners, 
and  a  third  person  cannot  secure  any  rights  or  privileges  therein  except  with  the 
consent  of  all  the  partners^). 

Unless  the  contraiy  intention  is  manifest,  each  partner's  share  is  personal 
property  as  between  his  heirs  and  personal  representatives.  There  are,  however,  some 
cases  which  appear  to  hold  that  where  the  partnership  is  engaged  in  transactions  in 
real  estate,  there  is  no  conversion  as  between  his  heirs  and  personal  representatives 
as  to  this  real  property.  The  same  is  true  where  there  is  real  propertj'  and  an  agree- 
ment for  the  partition  of  the  real  property  on  dissolution  of  the  firm.  Each  of  these 
cases  depends,  more  or  less,  on  the  nature  of  the  contract  and  the  particular  facts 
and  is  not  subject  to  anj^  hard  and  fast  rule  of  law.  WTiere.  however,  a  portion  of  a 
partner's  share  is  or  will  be  composed  of  real  property,  the  wife  or  widow  possesses 
no  rights  of  dower  or  exemption  in  such  property  before  all  partnership  obligations 
have  been  satisfied  and  the  real  property  comes  into  the  separate  estate  of  the  part- 
ner; the  same  is  true  as  to  the  judgment-liens  of  the  separate  creditors  of  a  partner^). 

H.  Assignment  of  a  Partner's  Share.  —  An  assignment  by  a  partner  of  his  share 
in  the  partnersliip  does  not  of  itself  dissolve  the  firm.  nor.  as  against  the  other 

i)30Cyc.  444;  Kiennewig  v.  SchUansky,       290;    Sergent   v.    Blake,    (1908)    160   Fed.    57: 

(1898)  45  W.  Va.  521;   Pratt  v.   McGuinness,      Case    v.    Biireaugard,    (1878)    99    V.    S.    119; 

(1899)  173  Mass.  170;  Lambert  v.  Griffith,  Wanamaker  v.  Buchanan,  (1907)  33  Pa.  Su- 
(1883)  50  Mich.  286;  Ewart  v.  Mercantile  per.  Ct.  138.  —  *)  30  Cyc.  444,  689;  Burdick 
Co.,  (1895)  130  Mo.  112;  Filley  v.  PhiMps,  on  Partnership,  (2d  Ed.)  120;  Shearer  v.  Shea- 
(1847)  18  Conn.  294;  Claiborne"  v.  His  Cre-  rer,  (1867)  98  Mass.  107;  Lambert  v.  Griffith 
ditors,  (1841)  18  La.  501;  Arnold  v.  Wain-  (1883)  50  Mich.  286;  State  v.  Bristow,  (1878) 
Wright,  (1861)  6  Minn.  358,  369;  Crooker  73  N.  Y.  264;  Trowbridge  v.  Cross,  (1886) 
V.  Crooker,  (1861)  46  Me.  250;  Nixon  v.  117  111.  109;  Nixon  v.  Nash.  (1861)  12  Ohio 
Nash.  (1861)  12  Ohio  St.  647.  —  ^)  Tar-  St.  647;  Bates  on  Partnership,  sees.  180 — 191. 
rant  v.  Swain,  (1875)  15  Kas.  145;  Wiggins  —  ^)  30  Cyc.  458,  541,  548,  551;  Robbins  v. 
V.  Blackshear,  (1890.  Tex.  Civ.  App.)  24  S.  Cooper,  (1822)  6  Johns.  Ch.  (N.  Y.)  186;  In 
W.  918;  reversed  in  (1894)  86  Tex.  665;  Tea-  re  Hallock,  (1905)  95  N.  Y.  Supp.  105;  In 
gue  V.  Lindsay.  (1894)  106  Ala.  278;  Arnold  re  Stewart's  App.,  (1899)  193  Pa.  347;  Mc- 
V.  Hagerman,  (1889)  45  N.  J.  Eq.  197;  Bulger  Millan  v.  Hadley,  (1881)  78  Ind.  590;  Holmes 
V.  Rosa,  (1890)  119  N.  Y.  465;  Pratt  v.  Mc-  v.  MUler.  (3333)  19  Ky.  Law  Rep.  660;  Mathew- 
Guinness,  (1899)  173  Mass.  170.  —  3)  MoU-  son  v.  Clarke,  (184S)  6  How.  122;  Stokes 
neaux  v.  Reynolds,  (1896)  54  N.  J.  Eq.  559;  v.  Stokes.  (1891)  59  Hun  (N.  Y.)  431;  Nixon 
Hallowell  V.  Blackstone,  (1891)  154  Mass.  v.  Nash.  (1861)  12  Ohio  St.  647. —  6)  See  Rob- 
359;  Bank  v.  Thompson,  (1890)  121  N.  Y.  bitison,  v.  MUler,  (111.  1894)  27  L.  R.  A.  449, 
280;  Bedford  v.  McDonald,  (1899)  102  Tenn.  and  cases  cited  in  the  note;  also  notes  in  28 
364;  Darby  v.  GUligan,  (1889)  33  W.  Va.  246;  L.  R.  A.  86. 

Bartlett    v.    Meyer-Schmidt,    (1898)    65    Ark. 
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partners,  in  the  absence  of  an  agreement,  entitle  tlie  assignee,  during,  the  continu- 
ation of  the  firm,  to  interfere  in  the  management  or  administration  of  the  partnership 
business  or  affairs,  or  to  require  an  account  of  the  partnership  transactions,  or  to 
inspect  the  partnership  books;  but  merely  entitles  the  assignee  to  receive  the  share 
of  the  profits  to  which  the  assigning  partner  would  otherwise  be  entitled  and  the 
assignee  must  accept  the  account  of  the  profits  agreed  to  by  all  the  partners i). 

But,  in  case  of  a  dissolution  of  the  partnership,  the  assignee  is  entitled  to  receive 
the  share  of  the  partnership  assets  to  which  the  assigning  partner  is  entitled  as  be- 
tween himself  and  the  other  partners  and,  for  the  purpose  ascertaining  that  share,  to 
an  account  as  from  the  date  of  the  dissolution.  This  right  results  under  the  preceding 
paragraphs. 

J.  Rights  of  individual  creditors  against  partner's  share.  —  The  share  of  a  partner 
in  the  partnership  is  in  all  States  subject  to  process  of  one  kind  or  another  by  the 
individual  creditors  of  the  partner  so  as  to  subject  the  partner's  share  to  such  credi- 
tor's debt  or  obligation.  The  process  differs  in  the  various  States  and  depends  almost 
entirely  on  statute.  In  most  States,  it  is  now  provided  that  the  property  of  the  firm 
cannot  be  seized  on  execution,  and  thus  taken  out  of  the  possession  and  control  of 
the  firm;  but  must  be  made  subject  to  the  debt  by  means  of  an  attachment  process 
or  by  an  equitable  proceeding.  Wliere  the  interest  is  subject  to  levy  and  the  prop- 
erty is  seized,  the  sale  passes  only  the  interest  of  the  partner  therein  and  does  not 
pass  any  title  to  any  of  the  corpus  of  the  property.  The  present  confusion,  resulting 
from  the  modes  used,  will  no  doubt  in  time  be  eUminated  by  the  adoption  of  some 
such  proceedings  as  that  employed  in  England,  that  is  by  a  proceeding  in  the  nature 
of  the  present  equitable  charging  order.  At  present,  the  laws  of  each  State  must  be 
considered  in  order  to  ascertain  the  proper  proceeding  to  be  employed  2). 

V.  DISSOLUTION  OF  PARTNERSHIPS.  —  A.  In  General.  —  There  appears 
to  be  considerable  confusion  m  the  cases  as  to  the  nature  of  a  dissolution  and  how 
it  is  brought  about.  The  results  are  on  the  whole  fairly  certain.  Where  difficulties 
are  encountered,  they  are  ussuaUy  due  to  the  peculiar  facts.  Thus,  it  will  be  found 
in  the  cases,  that  a  dissolution  occurs  by  operation  of  law;  that  a  dissolution  does 
not  necessarily  occur  upon  the  admission  of  a  new  partner,  whether  an  existing  mem- 
ber of  the  firm  retires  or  not;  that  a  dissolution  does  not  necessarily  occur  whenever 
one  partner  retires.  It  is,  however,  believed  that  these  statements  are  merely  mis- 
leading and  that  the  results  are  produced  by  pecuUar  facts  which  have  counteracted 
the  dissolution  or  its  effects.  Much  of  the  confusion  of  the  cases  is  due  to  the  use  of 
the  term  dissolution  to  designate  both  the  breaking  up  of  the  personal  relation  and 
the  final  liquidation  and  settlement  of  all  the  partnership  affairs.  If  the  term  "disso- 
lution" be  confined  to  the  designation  of  the  breaking  up  of  the  personal  relation  and 
"termination"  of  the  partnership  to  the  final  settlement  of  all  the  partnership  affairs, 
the  cases  will  simplify  themselves  to  a  considerable  extent.  While  the  personal  relation 
may  be  terminated  and  the  partnership  may  have  attempted  to  bring  to  a  close  all 
its  affairs,  yet,  so  long  as  there  are  any  outstanding  debts  or  obligations,  it  is  amenable 
to  suit;  and  so  long  as  proper  and  sufficient  notice  has  not  been  given  to  persons  who 
are  entitled  to  rely  on  the  continued  existence  of  the  firm,  any  one  partner  can  bind 
the  others  as  to  persons  who  have  no  knowledge  of  the  termination  of  the  personal 
relation.  Because  of  these  results  great  care  must  be  taken  in  the  termination  of 
the  relation.  The  general  law  is  well  illustrated  by  the  codes  of  Georgia  and  Cali- 
fornia, infra. 

B.  Definition.  —  The  dissolution  of  the  partnership  is  the  termination  of  the 
personal  relation  caused  by  the  consent  of  all  the  partners  or  by  the  retirement  of 
any  one  or  more  of  the  partners.  To  this  definition  must  be  added  the  fact  that  it  is 
also  said  to  result  where  a  new  member  is  admitted  into  the  firm  when  none  of  the 
existing  members  retires.  Wliether  this  can,  mall  cases,  be  brought  under  a  dissolution 
by  consent  or  not,  is  in  doubt.  Tliis  question  arises  when  creditors,  who  became  such 

1)  30Cyc.  605;  Beale's  Parsons  on  Part-  Henderson,   (1903)    119  la.    720;   HutchiiiBon 

uership,  (4th  Ed.)  sees.  106,  305,  306;  Story  v.  Brassfield,  (1900)  86  Mo.  App.  40;  Hawee 

on    Partnership,   sees.  272,    307,    308;    Bates  v.    Waltham,    (1836)    35    Mass.    451;    Home 

on  Partnership,  sees.  158—168.  931—933.  —  v.  Petty,  (1899)  192  Pa.  32;  Raley  v.  Smith, 

*)  Nixon  V.   Nash,    (1861)    12  Ohio   St.    647;  (Texas,  1903)  73  S.  W.  54;  38  Cent.  Dig.  Part- 

Claggett  V.  Kilbourne,    (1861)    1   Black,    346;  nership,  sec.   389;   15  Dec.   Dig.  Partnership, 

Phillips    V.    Cook,    (1840)    24  Wend.   (N.    Y.)  sec.  208;  30  Cyc.  572—579. 
389;   Fogg  v.  Laury,    68  Me.   78;   Hoaglin  v. 


DISSOLUTION.  617 

before  the  admission  of  the  new  member,  seek  to  subject  the  property  of  the  new  firm 
to  the  satisfaction  of  their  claims,  after  the  admission  of  the  new  member.  The 
•ourts  usually  say  that  this  cannot  be  done  because  a  new  firm  has  come  into  existence 
upon  the  admission  of  the  new  member.  In  all  such  cases  it  must  be  found  that  the 
new  firm  has  agreed  to  assume  the  debts  and  obligations  of  the  old  firm.  The 
movement  of  business  men,  however,  is  away  from  this  position;  and  the  law  will 
doubtless  compel  the  new  firm  to  continue  liable  for  the  pre-existing  liabilities. 
Business  expediency  often  demands  that  there  shall  not  be  any  break  in  the  affairs 
of  a  firm  by  reason  of  the  admission  of  a  new  member ;  and  there  is  no  resulting 
condition  which  demands  such  effect. 

C.  Continuance  beyond  Fixed  Term.  —  \^Tiere  a  partnership,  entered  into  for  a 
fixed  term  or  a  particular  undertaking,  is  continued  after  the  term  has  expired  or 
the  undertaking  has  been  completed  and  without  any  express  new  agreement,  the 
rights  and  duties  of  the  partners  remain  the  same  as  they  were  at  the  expiration  of 
the  term  so  far  as  is  consistent  with  the  incidents  of  a  partnership  at  will.  A  conti- 
nuance of  the  business  by  the  partners  or  such  of  them  as  habitually  acted  therein 
during  the  term,  without  any  settlement  or  liquidation  of  the  partnership  affairs,  is 
presumed  to  be  a  continuance  of  the  partnership.  It  has  been  said  that  a  new  firm 
results!);  but  the  law  is  as  stated 2). 

But  where  there  is  no  fixed  term,  and  the  partnership  is  only  at  will,  as  to  third 
persons  and  the  partners  inter  se,  there  is  the  ordinary  presumption  of  fact  that  it 
still  continues  unless  there  has  been  notice,  either  express  or  from  the  circumstances, 
that  one  or  more  of  the  partners  has  dissolved  the  relation-'). 

D.  Power  of  Partners  to  Dissolve.  —  There  is  considerable  confusion  as  to  the 
power  of  any  one  or  more,  but  not  all,  of  the  partners  to  cause  a  dissolution  of  the 
firm,  where  it  is  entered  into  for  a  particular  term  or  undertaking.  There  are 
a  number  of  jurisdictions  which  deny  the  right  except  with  the  consent  of  all  the 
partners*).  The  prevailing  view,  however,  in  this  country  is  contrary  to  these  cases. 
Most  jurisdictions  hold  that  any  one  partner  may  dissolve  the  firm,  being  responsible 
only  to  his  partners  for  damages  under  the  contract^). 

In  the  western  code  States,  there  exists  what  is  called  a  partial  dissolution  where- 
by tlie  partnership  is  dissolved  as  to  the  retiring  partner  only.  There  do  not  appear 
to  be  any  cases  construing  these  statutes  in  their-  practical  apphcation^).  It  is  a 
probable  deduction  that  these  statutes  will  be  construed  to  have  the  same  effect  as 
is  produced  by  the  prevailing  law. 

E.  Methods  of  Effecting  Dissolution.  —  There  are  no  formal  requisites  for  the 
causing  of  a  dissolution.  It  is  sufficient  that  notice  be  given  to  the  other  partners 
and  to  such  third  persons  as  are  entitled  to  rely  on  the  continued  existence  of  the 
partnership.    The  character  of  this  notice  is  considered,  infra. 

1.  BY  ACT  OF  THE  PARTNERS.  —  A  dissolution  by  one  or  more  of  the  part- 
ners may  be  rightfully  brought  about  under  the  terms  of  the  contract  or  wrongfully 
in  contravention  of  the  terms  of  the  contract,  in  which  case  the  other  partners  are 
entitled  to  damages  on  final  accovmting.  A  dissolution  is  had  rightfully  under  the 
terms  of  the  contract: 

a)  By  the  manifest  intention  of  anj'  or  all  of  the  partners  at  the  termination  of 
the  particular  term  or  undertaking  specified  in  the  agreement. 

b)  By  the  express  wOl  of  any  or  all  of  the  partners  when  no  definite  term  or  parti- 
cular undertaking  is  specified. 

ijGeorgeonPartnership,  395.  — 2)Jurgens  (1867)  34  How.   Pr.   (N.   Y.)   33;  Hannaman 

V.  Ittman,  (1895)  47  La.  Ann.  367;  Riddle  v.  v.    Karrick.   (1893)   9  Utah   236:   von  Tagen 

WhitehUl,   (1889)    135  U.   S.   621;   Reybold  v.  v.   Roberts,   (1871)   4  Leg.   Op.   (Pa.)   610.   — 

Dodd'sAdm.,  (1834)  1  Harr.  (Del.)  401 ;  Cooper  ^)  3  Kent  Com.  sec.   54;   Skinner  v.   Dayton, 

v.Dedrick,  (1856)  22  Barb.  (N.  Y.)  516:  Potter  (1822)    19   Johns.    (N.  Y.)    513,   537:   Monroe 

V.   Moses,   (1850)    1   R.   I.   430.  —  »)   Walters  v.    Connor,     (1838)     15    Me.    178;     Slemmer's 

V.    McGreavy,    (1900)     111    la.    538;    Moline  App.  (1868)  58  Pa.  168;  Solomon  v.  Kirkwood, 

Wagon  Co.  v.  Rummell,  (1880)   12  Fed.   658;  (1864)    55   Mich.    256;    Carr   v.    Hertz,    (1895) 

Tudor  V.  AVhite,  (1864)  27  Tex.  584;  Thurston  54  N.  J.  Eq.  127;  Moore  v.  Price,  (1896)  116 

V.  Perkins,  (1841)  7  Mo.  29.  —  *)  McMalion  Ala.   247;  Karrick  v.  Hannaman,  (1897)   168 

V.   McLearnan,   (1877)    10  W.   Va.   419;   Cole  U.    S.    328;    Lapenta    v.    Lettieri,    (1899)    72 

V.    Moxley,    (1878)    12   W.    Va.    747;   Harvey  Conn.  377.  —  «)  Cal.  C.  C,  sec.  2418;  S.  Dak. 

V.  Howell,  (1843)5  Ark.  270;  Campbell  V.  Bow-  Code,  sec.    1736;  Okla.   C.   C,  sec.   4850;  N. 

er,   (1873)   49   Ga.   417;   Johnston  v.  Dutton,  Dak.  C.  C,  sec.  5848;  Mont.  C.  C,  sec.  3262; 

(1855)    27    Ala.    245;    Ferrero   v.    Buhlmeyer,  Ga.  C.  C,  sec.  2633. 
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c)  By  the  express  will  of  all  the  partners  who  have  not  suffered  their  interests  to 
be  charged  for  their  separate  debts. 

d)  J^y  the  expulsion  of  any  partner  from  the  business  bona  fide  in  accordance 
with  such  power  conferred  by  the  partnership  agreement. 

All  of  these  methods  of  dissolution  exist  throughout  the  different  States^). 

2.  WRONGFULLY  UNDER  THE  CONTRACT.  —  A  partnership  is  wrong- 
fully dissolved  under  the  terms  of  the  contract,  where  the  circumstances  are  not 
such  as  to  permit  a  dissolution  by  decree  of  court,  by  the  express  will  of  any  one  or 
more  but  not  all  of  the  partners  before  the  termination  of  the  definite  term  or  parti- 
cular undertaking  specified  in  the  contract.  This  is  illustrated  by  the  cases  cited 
under  power  to  dissolve,  supra. 

3.  BY  OPERATION  OF  LAW.  —  This  classification  should  be  confined  to  the 
cases  where  the  dissolution  is  caused  by  decree  of  court  or  by  the  happening  of  an 
event  which  makes  it  unlawful  for  the  business  of  the  firm  to  he  carried  on  or  for  the 
members  to  carry  it  on  in  partnership 2).  The  present  legal  terminology,  however, 
also  includes  the  cases  where  the  dissolution  is  produced  by: 

a)  The  death  of  a  partner; 

b)  By  a  partner  or  the  firm  being  declared  bankrupt  or  insolvent; 

c)  By  the  marriage  of  a  female  member  of  a  firm,  under  the  common  law; 

d)  By  decree  of  court. 

4.  BY  DECREE  OF  COURT.  —  On  the  application  by  a  partner  the  court 
may  decree  a  dissolution  of  the  partnership  in  any  of  the  following  cases: 

a)  When  a  partner  has  been  found  lunatic  by  inquisition  or  is  shown  to  the 
satisfaction  of  the  court  to  be  of  unsound  mind,  in  either  of  which  cases  the  appli- 
cation may  be  made  either  on  behalf  of  that  partner  by  his  committee  or  next  friend 
or  person  having  title  to  intervene  or  by  any  other  partner. 

b)  When  a  partner,  other  than  the  partner  suing,  becomes  in  any  other  way 
incapable  of  performing  his  jjart  of  the  partnership  agreement. 

c)  Wlien  a  partner,  other  than  the  partner  suing,  has  been  guilty  of  such  conduct 
as  in  the  opinion  of  the  court,  regard  being  had  to  the  nature  of  the  business,  is 
calculated  prejudicially  to  affect  the  carrying  on  of  the  business  of  the  partnership. 

d)  Wlien  the  partner,  other  than  the  partner  suing,  wilfully  or  persistently 
commits  a  breach  of  the  partnership  agreement  or  otherwise  so  conducts  himself 
in  matters  relating  to  the  partnership  business  that  it  is  not  reasonably  practical 
for  the  other  partner  or  partners  to  carry  on  the  business  in  partnership  with  him. 

e)  When  the  business  of  the  partnership  can  be  carried  on  only  at  a  loss. 

f)  Wlienever  circumstances  have  arisen,  which,  in  the  opinion  of  the  court, 
render  it  just  and  equitable  that  the  partnership  be  dissolved  3).  It  is  said  in  some  of 
the  cases  that  the  assignment  of  one  partner  of  liis  interest  to  a  third  person  dissolves 
the  partnership;  but  it  is  to  be  noted  that  these  cases  are  usually  limited  to  transfers 
by  one  partner  to  one  of  his  copartners,  in  which  cases  the  dissolution  results  rather 
by  consent,  and  that  the  f)artner  assigning  manifests  an  intention  that  he  does  not 
intend  to  continue  to  perform  his  part  of  the  contract*).  There  is  considerable  doubt 
whether,  where  a  partner  assigns  all  his  interest  in  the  partnership  property  but 
intends  to  perform  all  the  duties  imposed  upon  him  by  the  relation,  the  other  partners 
or  third  persons  would  be  entitled  to  treat  the  partnership  as  dissolved  or  whether 
the  court  would  without  more  decree  a  dissolution.  If  the  partnership  could  be  so 
treated,  such  a  right  could  be  evaded  by  the  partner  retaining  but  a  small  part  of 
his  interest  and  transferring  tlie  remaining  part  to  a  subpartner.  The  essential 
elements  of  the  association  are  the  personal  relation  and  the  continued  credit  of  the 
partners.  So  long  as  these  are  maintained,  there  does  not  appear  to  be  any  valid 
reason  for  holding  that  the  partnership  has  been  dissolved;  and  the  courts  would 
hardly  carry  the  law  to  the  extent  stated  by  those  authorities.  Wliere  the  assigning 
partner  does  not  intend  or  refuses  to  perform  his  duties  and  obligations,  or  has  im- 
paired his  credit  so  that  his  partners  can  continue  the  relation  with  him  only  at  a 

1)  See  38  Cent.  Dig.  Partnerships,  sec.  605  Ga.   115;   Lesure   v.   Norris,    (1863)    65  Mass. 

et  seq.;  30  Cyc.  651  et  seq.  —  2)  30  Cyc.  653,  328;   Emerson  v.   Parsons,    (1870)    46   N.    Y. 

655.  —  3)  30  Cyc.  656;  38  Cent  Dig.  Partner-  560;    Swoope    v.    Wakefield,    (1899)     10    Pa. 

ships,  sees.  611  et  seq. —  *)  Rowe  v.  Simmons.  Super.    Ct.    342;    Conrad    v.    Buck,    (1883)   21 

(1896)  113  Cal.  688;  Lendholm  v.  BaUey,  (1901)  W.  Va.   396. 
16  Colo.  App.  190;  Phelps  v.  Stat«,  (181I9)  109 
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lisk  to  the  business,  a  dissolution  may  be  had  by  decree  of  the  court  under  the  rules 
stated  above. 

F.  When  Effective.  —  1.  IN  GENERAL.  —  A  dissolution  becomes  effective  as 
to  the  other  partners  only  when  they  have  notice  of  the  intention  of  a  partner  to 
dissolve  the  partnership.  This  notice  may  arise  from  express  notice  of  the  intention 
or  may  arise  from  notice  of  facts  which  can  reasonably  be  held  to  give  them  notice 
of  the  fact  that  one  of  tlie  partners  intends  to  dissolve  the  firm.  Thus  where  one  of 
the  partners  has  become  bankrupt  or  has  brought  such  proceedings  or  actions  as  to 
make  the  fact  of  dissolution  known  to  them,  there  is  sufficient  notice.  The  same  is 
true  where  a  partner  has  been  declared  to  be  insolvent.  It  is  also  said  that  each 
partner  must  take  notice  of  the  death  of  any  one  of  the  partners.  The  law  as  to  agency 
is  being  changed  by  statute  so  that  actual  knowledge  of  the  death  must  be  found  so 
as  to  cause  a  termination  of  the  agency.  This  rule  should  apply  also  to  partnership 
agency. 

2.  AS  TO  THIRD  PERSONS.  —  After  dissolution  of  the  partnership  third 
persons  by  dealing  with  any  partner,  not  bankrupt,  may  bind  the  other  partners 
in  the  same  manner  and  to  tlie  same  extent  as  if  tlie  partnership  had  not  been  dis- 
solved, except: 

a)  That  no  liabihty  shall  attach  to  the  estate  of  a  partner  who  has  died,  or  who 
has  become  bankrupt,  or  who  has  retired  from  the  firm  having  been  a  secret  and 
inactive  partner.  This  is  the  general  statement  of  the  law,  but  it  would  appear  that  a 
more  accurate  statement  would  be  that  the  liability  of  a  deceased,  bankrupt,  or  retired 
secret  and  inactive  jiartner  should  be  merely  limited  to  his  interest  in  the  existing 
partnership  property.  In  this  manner  any  confusion  would  be  avoided  as  to  such 
creditors'  right  to  subject  the  partnership  property  remaming  in  the  business  to 
their  claims. 

b)  Where  the  dissolution  has  been  caused  by  an  event  which  made  it  unlawful 
for  the  business  of  the  firm  to  be  carried  on,  or  for  the  members  to  carry  it  on  in 
partnership. 

c)  When  such  third  person,  having  had  business  relations  with  the  firm  prior 
to  the  dissolution  by  which  a  credit  was  extended  on  the  faith  of  the  partnership, 
has  had  actual  knowledge  or  notice  of  the  dissolution. 

d)  When  such  third  person  has  not  had  dealings  with  the  firm  prior  to  the 
dissolution  by  which  a  credit  was  extended  on  the  faith  of  the  existence  of  the  partner- 
ship and  the  fact  of  dissolution  has  been  advertised  in  a  daily  newspaper  of  general 
circulation  of  the  place  or  of  each  place  if  more  than  one,  in  which  at  the  time  of  the 
dissolution,  the  business  of  the  firm  was  regularly  or  notoriously  carried  on ;  or  the 
fact  of  the  dissolution  is  notorious  in  the  community  ui  which  such  third  person 
is  engaged  in  business. 

G.  Character  of  the  Notice.  —  1.  IN  GENERAL.  —  Notice  exists  as  to  third 
I^ersons  where  such  notice  lias  been  actually  delivered  to  the  person  to  be  charged 
with  notice;  so,  also,  where  such  third  person  has  knowledge  of  facts  which  would 
put  a  reasonable  man  on  inquiiy.  Thus,  notice  may  be  implied  from  the  change 
in  the  name  of  the  firm  or  in  the  conduct  of  the  firm  business^). 

Where  the  dissolution  is  by  operation  of  law,  that  is  by  the  death  or  bankruptcy 
of  any  one  of  the  partners,  by  decree  of  court,  by  war  or  any  event  which  makes 
it  unlawful  for  the  business  to  be  carried  on  or  for  the  members  to  carry  it  on  in  part- 
nership, the  notice  results  in  law  without  more^).  To  this  broad  rule  there  may 
exist  considerable  objection,  but  the  cases  at  present  support  such  a  rule. 

In  the  case  of  the  death  of  a  partner,  there  is  a  vahd  reason  why  the  estate  of 
the  deceased  partner  should  not  be  made  liable  for  the  subsequent  transactions  of 
the  firm ;  but  there  does  not  exist  the  same  reason  for  denying  liabihty  as  to  the  other 
partners  not  deceased ;  and  this  is  especially  true  where  the  partner  acting  in  the 
particular  matter  does  so  in  good  faith  and  in  ignorance  of  the  death  of  any  one 
partner.  Death  is  not  such  a  notorious  event  as  is  necessarily  or  even  possibly  known 
to  all  persons  as  has  been  held  in  some  cases^).    This  rule  has  been  modified  by 


1)  Edward  v.  Wheeler's  Est.,  (1902)  130  (N.   Y.)    144;   Coggswell  v.   Davis,   (1886)   65 

Mich.  219;  Watkinson  v.  Bank  of  Penn.,  (1839)  Wis.  191;  Polk  v.  Oliver,  (1879)  56  Miss.  566; 

4  Whart.  (Pa.)  482;  Prentiss  v.  Sinclair,  (1831)  Cent.  Nat.  Bank  v.  Frye,  (1889)  148  Mass.  498. 

5  Vt.  149;  Graves  v.  Merry,  (1827)  6  Cow.  (N.  —  2)  30  Cyc.  671.  —  ^)  Marlett  v.  Jacknian. 
y.)   701;   Ketcham  v.   Clark,   (1810)   G  Johns.  (1861)   3  Allen   (Mass.)   257,   550. 
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statute  and  decision  as  to  agency  and  should  be  also  modified  as  to  partners.  The 
same  objections  are  applicable  to  the  other  events  causing  dissolution  by  operation 
of  law,  except  where  the  dissolution  is  by  reason  of  the  fact  that  it  is  unlawful  to  carry 
on  the  business.  The  only  safe  plan  is  for  partners  in  every  case  of  dissolution  to  give 
notice  to  those  persons  who  have  had  prior  dealings  with  the  partnership,  and  public 
advertisement  of  the  fact  so  as  to  avoid  liability  as  to  persons  who  have  not  had  any 
prior  dealings  with  the  firm.  The  courts  in  some  jurisdictions  will  refuse  to  adhere 
to  any  hard  and  fast  rule;  but  decide  each  case  upon  its  own  facts.  This  question 
deserves  serious  consideration  because  by  means  of  the  notice  the  agency  of  the 
other  partners  to  act  for  the  partner  is  terminated  and  because  the  liability  of  any 
one  partner  for  such  acts  can  only  thus  be  safelv  terminated. 

2.  PERSONS  ENTITLED  TO  NOTICE.  —  Tliere  is  some  confusion  as  to  the 

Eersons  entitled  to  j^ersonal  notice.  Some  authorities  hold  that  actual  notice  need 
e  given  only  to  such  persons  as  have  had  prior  dealmgs  with  the  firm  by  reason  of 
which  a  credit  has  been  extended  to  the  firm ;  while  others  hold  that  such  notice  must 
be  given  to  all  persons  who  have  had  dealings  with  the  firm  whether  a  credit  was 
extended  or  not.  On  reason,  this  last  rule  appears  to  be  the  proper  one;  but  in 
expediency  the  former  appears  to  be  the  better  rule  especially  where  the  firm  is 
considered  as  one  doing  an  extensive  business;  but  this  gives  a  protection  to  the  few 
large  businesses  to  the  detriment  of  third  persons  who  may  have  had  dealings  with 
the  firm  which  have  created  a  holding  out  of  the  partners  as  having  the  authority 
to  do  acts  involving  credit;  and  the  persons,  relying  on  such  prior  holding  out,  may 
subsequently  enter  into  a  transaction  with  one  of  the  partners  involving  credit  and 
be  prevented  from  holding  the  other  partners,  simply  because  of  the  fortuitous  fact 
that  no  credit  was  extended  in  the  prior  transactions.  It  is  believed  that  this  is  a 
departure  from  the  general  law  of  agency  which  is  not  justified  merely  as  being  for  the 
protection  of  the  firms  which  do  an  extensive  business^). 

3.  BANKRUPT  PARTNERS.  —  In  the  case  of  a  dissolution  caused  by  the 
bankruptcy  of  any  one  partner,  the  bankrupt  is  incapable  of  making  any  binding 
contract  either  personally  or  by  his  agent,  and  so  he  or  his  estate  could  not  be  bound, 
but  quaere  whether  the  other  partners  and  their  estates  should  not  be  bound  by  the 
acts  of  any  other  partner  who  has  not  become  bankrupt.  The  same  objections  exist 
as  to  this  case,  as  to  the  foregoing.  There  should  be  at  least  a  reasonable  possibility 
that  the  persons,  whether  the  partner  acting  or  the  third  person  seeking  to  hold 
the  other  partners,  might  have  knowledge  of  the  bankruptcy  of  the  partner. 

4.  DORMANT  PARTNERS.  —  Wliere  a  dormant  partner  has  retired,  one  of 
the  underlying  reasons  for  the  notice  does  not  exist.  For  third  persons  did  not  know 
of  his  relation,  did  not  trust  to  him,  and  did  not  deal  with  a  known  agent  of  his. 
There  is  a  conflict,  however,  between  the  application  of  the  rules  to  such  partner  and 
to  an  undisclosed  principal.  The  rule  is,  however,  well  established  that  the  dormant 
partner  need  not  give  any  notice  except  to  such  persons  as  have  actual  knowledge 
of  his  association  in  the  business.  It  need  not  be  kno\vn  to  the  dormant  partner 
that  such  third  person  has  knowledge  of  his  membership  in  the  partnership.  He  must 
assume  the  risk  that  no  person  has  knowledge  of  his  relation  with  the  firm  or  that 
such  person  may  not  have  any  dealings  with  the  firm  after  his  retirement.  In  the 
absence  of  the  ordinary  notice,  as  in  other  cases,  any  person  who  may  happen  to  have 
knowledge  of  his  association  in  the  firm,  can  hold  such  dormant  partner,  if  he  con- 
tracts with  one  of  the  partners  relying  on  the  dormant  partner's  continued  member- 
ship in  the  firm.  The  only  safe  practice  is  for  all  partners,  whether  dormant  or  not, 
to  give  the  required  notice.  This  is  true,  also,  where  one  of  the  partners  has  died 
or  become  bankrupt  and  the  others  do  not  desire  to  be  bound  by  the  acts  of  the  other 
partners.  The  cases  cited  for  the  rule  that  no  such  notice  need  be  given  in  the  cases 
of  deatli  or  bankruptcy  have  to  do  generally  with  the  estate  of  the  deceased  or 
bankrupt  partner  and  not  wdth  the  liability  of  the  other  partners. 

H.  Right  of  Partners  to  Notify  Dissolution.  —  On  the  dissolution  of  a  partnership, 
any  one  of  the  partners  may  publicly  notify  the  same  and  may  require  the  other 
partners  to  concur  for  that  purpose  in  all  necessary  or  proper  acts,  if  any,  which 
cannot  be  done  without  his  or  their  concurrence. 


1)  30  Cyc.   671;  Parsons  on  Partnership      38  Cent.  Dig.  Partnerships  1550;  15  Dec.  Dig. 
(4th  Ed.)  408;   Bates  on  Partnerships,   sees.      Partnerships  1286. 
613 — 615;  Mechem  on  Partnership,  sec.   261; 
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1.  Discharge  of  Partner  from  Liability  on  Dissolution.  —  1.  IX  GENERAL. — 

The  dissolution  of  the  partnership  does  not  of  itself  discharge  the  existing  Uability 
of  any  partner.  Tliis  result  follows  from  the  fact  that  the  right  of  action  has  become 
vested  and  that  the  partners  cannot  affect  the  rights  of  the  creditor  without  his  con- 
sent. The  right  of  the  creditor  continues  as  it  was  before  the  dissolution,  that  is 
he  has  the  right  to  join  all  parties  whom  he  could  have  joined  had  the  dissolution  not 
taken  place.  This  right  exists  though  one  or  more  of  the  partners  have  agreed  to 
continue  the  business  and  to  assume  aU  the  UabiUties  of  the  dissolved  firm.  This 
liability  will  attach  as  to  contracts  made  after  the  dissolution  of  the  partnership  in 
favor  of  persons  who  have  had  dealings  with  the  firm  after  the  dissolution  of  the 
firm  in  reUance  on  the  continued  existence  of  the  partnership.  There  may  be  some 
doubt  where  one  or  more  of  the  partners  retire  and  one  or  more  new  partners  enter 
into  the  new  partnership  and  the  retired  partners  become  liable  for  transactions 
after  their  retirement  because  of  faOure  to  give  proper  notice,  whether  the  retired 
partners  can  be  joined  in  the  action  with  the  incoming  partners;  or  whether  the  person 
seeking  to  enforce  the  habHity  must  elect  whether  he  will  hold  the  members  of  the 
old  firm  or  the  members  of  the  new  firm  only.  There  are  a  few  decisions  which 
appear  to  hold  that  he  may  join  both  in  the  same  suit,  though  the  exact  question 
has  not  arisen  in  any  of  the  cases  discovered.  As  pointed  out  before,  it  is  beUeved 
that  he  should  be  permitted  to  join  the  retired  and  the  incoming  partners,  for  the 
incoming  partners  are  hable  because  they  are  partners  in  fact  and  the  retired  part- 
ners because  the  law  says  that  they  have  been  held  out  and  so  they  must  be  held 
to  have  permitted  the  holding  out  by  the  members  of  the  new  firm  and  the  mem- 
bers of  the  new  firm  must  be  responsible  for  the  effects,  in  law,  of  their  acts  of 
holding  out. 

2.  DISCHARGE  FROM  LIABILITY  BY  AGREEMENT.  —  A  partner  is 
discharged  from  any  existing  liability  upon  the  dissolution  of  the  partnership  by  an 
agreement  to  that  effect  between  himself,  the  existing  partnership  creditors,  and  the 
persons  or  partnership  continuing  the  business,  and  this  agreement  may  be  either 
express  or  inferred  from  the  course  of  dealing  between  the  creditors,  having  notice 
or  knowledge  of  the  dissolution,  and  the  person  or  partnership  continuing  the  busi- 
ness. This  results  under  the  law  concerning  novations^).  This  agreement  will  not 
be  proven  by  the  mere  assent  of  the  existing  firm  creditors  unless  such  assent  is  such 
as  to  produce  a  binding  contract  2). 

In  some  States,  the  firm  creditors  are  not  permitted  to  enforce  the  contract  of 
the  continuing  person  or  partnership  to  assume  all  the  liabilities  directly  against  the 
assignee^).  But  in  other  States  it  is  held  that  the  creditor  has  a  right  to  brmg  his 
action  directly  against  the  assignee*). 

3.  RETIRE!)  PARTNERS  SURETIES.  —  Where  the  person  or  partnership 
continuing  the  business  agrees  to  assume  all  the  existing  liabUities  of  the  dissolved 
firm,  the  partners,  who  are  not  engaged  in  continuing  the  business,  with  whom  the 
agreement  is  made  are  merely  sureties  for  the  payment  of  such  habilities  as  to  all 
persons  who  have  actual  notice  or  knowledge  of  the  agreement.  L'nder  this  rule 
the  liabUity  of  the  partners  who  retire  continues  to  the  extent  of  the  liability  as  it 
existed  at  the  time  of  retirement;  but  any  subsequent  action  by  the  creditor  with  the 
continuing  person  or  partnership,  whereby  the  time  of  payment  is  extended  or  the 
nature  of  the  habihty  is  in  any  other  manner  changed,  is  held  to  discharge  the  re- 
tired partner  in  the  same  manner  as  a  surety  is  discharged.  This  rule  is  not  universal; 
but  it  is  beheved  that  the  results  are,  in  most  cases,  the  same  under  the  opposing 
rule ;  for  the  continuing  person  or  partnership  has  no  authority  to  do  any  act  for  or  on 
behalf  of  the  retired  partner  or  partners,  except  for  the  purpose  of  winding  up  and 
liquidating  the  affairs  of  the  dissolved  firm^). 

1)  30  Cyc.  615;  Beale's  Parsons  on  Partner-  ')  Hicks  v.  Wyatt,  (1861)  23  Ark.  55;  Darling 

ship,  (4th  Ed.)  sec.  325  et  seq.   —  -)  Chase  v.   Rutherford,   (1900)    125  Mich.    70,    Bronx 

V.  Vaughn,   (1849)   30  Me.  412;   Frenstress  v.  Metal    Co.    v.    Wallerstein,    (1903)    84    N.    Y. 

Markle,  (1850)  2  G.  Gr.  553;  First  Nat.  Bank  Supp.   924.  —  *)  Bessemer  Savings  Bank  v. 

V.  Cheney,    (1897)    114  Ala.   536;    Fowler   v.  Rosenbaum  Grocery  Co.,  (1903)  137  Ala.  530; 

Coker,  (1899)   107  Ga.  817;  WUey  v.  Temple,  McGibbon    v.    Walsh,    (1901)    109  Wis.    670; 

(1899)  85  111.  App.  69;  Nickerson  v.   Russell,  Allen  v.  Cooley,   (1898)   53  S.  C.  77;   Lowe  v. 

(1899)    172  Mass.    584;    Motley   v.  Wickhoff,  Thompson,  (1882)  86  Ind.  503.  —  5)  15  Dec. 

(1897)    113  Mich.    231;    Bronx   Metal   Co.    v.  Dig.  Partnerships,  sec.  239  (5);  30  Cyc.  618. 
Wallerstein,    (1903)    84  N.   Y.    Supp.  294.  — 
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J.  Authority  of  Partners  after  Dissolution.  —  1.  IX  GENERAL.  —  The  disso- 
lution of  the  partnership  terminates  all  authority  in  any  one  or  more  of  the  partners 
to  act  for  the  firm  or  the  partners,  except  so  far  as  may  be  necessarj'  to  wind  up  or 
liquidate  the  partnership  affairs  or  to  complete  transactions  begun  but  unfinished 
at  the  time  of  dissolution.  The  dissolution  becomes  effective,  as  to  any  given  person, 
only  when  he  receives  notice  as  required  by  law  and  stated  supra^).  The  effect  of 
this  rule  can,  of  course,  be  destroyed  by  the  consent  of  all  the  partners  or  by  ratifica- 
tion, either  express  or  implied  from  the  facts. 

2.  AUTHORITY  OF  BANKRUPT  PARTNER.  —  The  firm  is  in  no  case  bound 
by  the  acts  of  a  partner  who  has  become  bankrupt  or  insolvent,  because  of  the  fact 
that,  in  law  such  person  is  incapable  of  making  a  contract  which  is  binding.  This 
does  not  affect  the  liability  of  a  person  who  has  after  the  bankruptcy  represented 
himself  or  enabled  the  bankrupt  or  any  other  to  represent  liim  as  a  partner  of  the 
bankrupt  under  the  doctrine  of  estoppel. 

3.  SURVIVING  PARTNERS.  —  Under  the  rules  just  stated,  all  power  and 
authority  to  wind  up  and  liquidate  the  partnership  affairs  vests  in  the  surviving  part- 
ners upon  the  death  of  one  or  more  of  the  partneis.  The  surviving  partner,  wliile 
compelled  to  act  in  the  highest  good  faith  towards  the  estate  of  the  deceased  part- 
ner is  not  held  to  be  a  trustee  of  the  partnership  property  for  the  benefit  of  the 
estate  of  the  deceased  partner  and  the  creditors  of  the  firm.  He  is  liable  to  the 
estate  of  the  deceased  partner  only  for  what  remains  in  his  hands  after  all  the  debts 
and  obligations  of  the  partnership  have  been  satisfied.  The  representatives  of  the 
deceased  partner  possess  no  right  to  take  possession  of  the  property  or  assets  of  the 
firm,  or  to  do  any  acts  towards  the  winding  up  of  the  affairs  of  the  firm,  except  by 
decree  of  court  for  the  purpose  of  protecting  the  rights  of  the  estate  in  the  assets,  or 
where,  by  the  terms  of  the  partnership  agreement,  such  a  right  has  been  created. 
The  duty  of  collecting  the  partnership  assets  and  of  settUng  all  partnership  liabili- 
ties is  in  the  surviving  partners.  For  the  purpose  of  satisfying  aU  these  liabilities 
and  extinguishing  all  the  partners'  equities,  the  title  to  all  the  partnership  property 
vests  in  the  surviving  partners.  Where  all  the  partners  have  become  deceased,  the 
duties,  lights,  and  liabilities  which  existed  in  the  last  surviving  partner,  pass  to  his 
executor,  wlio  stands  in  the  shoes  of  the  deceased  partner.  This  duty  can  be  avoided 
by  the  assistance  of  the  court  by  securing  the  appointment  of  a  receiver^).  These 
rights  and  duties  are  generallj'  the  subject  of  statutory  regulation  and  the  statutes 
of  the  various  States  should  be  consulted. 

K.  Rights  of  Partners  to  Take  Part  in  Liquidation.  —  Where  the  partnership 
agreement  does  not  provide  otherwise,  a  dissolution  gives  to  each  partner,  not 
bankrupt,  the  right  to  wind  up  or  liquidate  the  partnership  affairs.  It  is  not  certain 
under  the  decisions  whether  a  2)artner  who  dissolves  the  partnership  in  contravention 
of  the  terms  of  the  agreement  may  assert  any  right  to  wind  up  or  liquidate  the  part- 
nership affairs  or  not;  but  it  is  believed  that  he  possesses  only  the  right  to  give  notice 
that  he  dissolves  the  firm  and  to  withdraw  his  interest  in  the  partnership  property 
or  to  recover  the  value  thereof.  It  is,  however,  possible  that  he  may  be  compelled  to 
permit  his  interest  to  remain  in  the  possession  and  control  of  the  other  partners  and 
subject  to  the  liabilities  of  the  firm  arising  after  the  time  when  he  gives  notice  of  his 
withdrawal  from  the  firm  and  before  the  termination  of  the  agreed  term  or  particular 
undertaking.  This  may  well  be  doubted,  however,  because  of  the  policj'  of  the  law 
not  to  compel  a  forfeiture  of  the  property  or  of  rights  in  property.  There  is,  also, 
an  uncertainty  as  to  the  rights  of  a  partner  who  has  been  expelled  from  the  partner- 
ship bona  fide  under  the  terms  of  the  partnership  agreement.  If  his  expulsion  from 
the  firm  produces  a  dissolution  of  the  firm,  as  it  is  believed  it  does,  then  the  right  to 
liquidate  or  wind  up  the  partnership  affairs  should  exist;  but  this  would  destroy  all 
benefit  of  the  power  of  expulsion.  It  must,  therefore,  have  been  the  contemplation 
of  the  parties  to  the  agreement  that  the  affairs  of  the  partnership  should  not  be 
wound  up;  but  that  the  new  firm  should  take  over  all  rights  and  title  to  the  business 
and  to  its  continuance:  and  that  the  expelled  partner  should  possess  only  the  right 
to  receive  the  value  of  his  interest  in  the  partnership  property.  It  is,  of  course,  pos- 
sible for  the  partners  to  provide  in  the  contract  just  what  should  be  the  effect  of 

^)  30  Cyc.  659  Beale's  Parsons  on  Part-  Dig.  Partnership,  sees.  275,  et  seq.,  30  Cyc. 
nership,  (4th  Ed.)  sees.  287  et  seq.;  Bates  on  620,  et  seq.;  Bates  on  Partnership,  sees.  712, 
Partnership,   sees.  679  et  seq.   —   ^j    ]5   Dec.       et  seq. 
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an  expulsion;  and  by  the  terms  of  the  contract,  it  may  be  agreed  that  the  expelled 
partners  shall  forfeit  aU  right  and  interest  in  the  partnership  property.  Such  a  con- 
tract will  however  be  construed  strictly  by  the  court  and  its  terms  must  be  carried 
out  in  good  faith i). 

L.  Rights  of  Partners  in  the  Application  of  Partnership  Property.  —  Where  the 
partnership  is  rightfully  dissolved  in  accordance  with  tlie  terms  of  the  partnership 
agreement,  everv-  partner  is  entitled,  as  agahist  the  other  partners  and  all  persons 
claiming  through  them  in  respect  of  their  interests  as  partners,  to  have  the  partnership 
property  applied  in  payment  of  the  debts  and  liabilities  of  the  partnership,  and  to 
have  tlie  surplus  assets  after  sucli  payment  applied  in  pajment  of  what  may  be  due 
to  the  partners  respectively,  after  deducting  what  may  be  due  from  them  as  partners 
to  the  partnership,  and  for  that  purpose  any  partner  or  his  representatives  may  apply 
to  the  court  to  wind  up  and  liquidate  the  business  and  affairs  of  the  partnership. 
Where,  however,  one  of  the  partners  is  expelled  from  the  partnership  in  accordance 
with  the  terms  of  the  partnership  agreement,  such  expelled  partner  pos.sesses  only 
the  rights  specified  by  the  terms  of  the  agreement,  and,  in  the  absence  of  any  provision 
in  the  agreement,  it  would  appear  that  the  expelled  partner  would  possess  the  ordinary 
rights  of  a  partner  to  compel  the  application  of  the  partnership  property  to  the  liabili- 
ties of  the  partnership,  unless  he  is  discharged  from  all  existing  partnership  liabilities 
either  by  payment  thereof  or  by  agreement  to  that  effect  among  the  continuing  part- 
ners, the  existing  partnership  creditors,  and  the  expelled  partner.  These  rights  are 
the  result  of  the  so  called  partners'  lien  which  exists  during  the  conduct  of  the  ordi- 
nary business  of  the  partnership  and  becomes  effective  as  above  on  the  dissolution 
of  the  partnership.  This  lien  is  said  to  be  the  right  of  any  or  all  partners  to  have  the 
partnership  property  applied  to  the  payment  of  all  the  partnership  liabilities.  These 
liabilities  include  any  amounts  which  may  be  due  to  any  one  of  the  partners  with 
respect  to  anj'  transactions  between  the  partners  relating  to  partnership  affairs,  and 
such  liabilities  as  all  the  partners  agree  shall  become  partnership  liabilities.  But  it 
does  not  include  transactions  with  respect  to  matters  not  connected  with  the  ordinary 
conduct  of  the  partnership  business  nor  brought  within  the  scope  of  partnership 
business  by  the  agreement  of  all  the  partners.  Xor  does  it  include  any  transaction 
connected 'with  the  formation  of  the  partnership  which  has  to  do  only  with  the  con- 
tribution of  a  partner's  share  of  the  capital ;  nor  any  other  matter  of  agreement  among 
tlie  partners  which  is  not  expressly  brought  within  the  partnership  affairs  or  related 
to  the  ordinary  course  of  business.  Any  claims  which  any  one  of  the  partners  may 
have  against  the  partnership  by  reason  of  loans  or  advances  or  dealings  with  the 
partnership,  as  such,  are  partnership  liabilities  and  subject  to  the  foregoing.  Any 
thing  which  may  be  due  to  the  firm  by  reason  of  the  failure  of  any  one  of  the  partners 
to  contribute  his  entire  share  of  the  capital  stock,  or  any  transaction  which  he  may 
have  had  with  the  partnership  in  its  ordinarv  course  of  business  or  by  reason  of  any 
withdrawal  of  funds  or  property  of  the  partnership,  not  as  profits  nor  in  absolute 
right  with  the  consent  of  all  the  partners,  is  an  asset  of  the  partnership  and  must  be 
reaUzed  or  accounted  for  as  other  assets  are 2). 

Wliere  the  dLssolution  of  the  partnership  is  caused  by  the  act  of  one  or  more,  but 
not  all,  of  the  partners  in  contravention  of  the  partnership  agreement,  there  can  be 
no  certain  rule  laid  down  as  to  the  results  as  evolved  by  the  discovered  cases.  It  is, 
however,  beheved  that,  if  the  other  partners  refuse  to  allow  an  ordinary  dissolution, 
and  desire  to  continue  the  partnership  business,  the  following  is  the  probable  result 
which  would  be  reached : 

a)  Everj-  partner  is  entitled  to  receive  what  is  due  him  in  respect  of  his  interest 
in  the  partnership,  subject  to  any  agreement  to  the  contrary,  and  for  that  purpose 
may  apply  to  the  court; 

b)  The  partners  who  have  not  wrongfully  under  the  terms  of  the  agreement 
caused  the  dissolution  are  entitled,  as  against  the  partner  or  partners  retiring  from 
the  business,  to  continue  the  business  under  the  firm  name  with  all  the  rights  in  anj- 
good-wiU  and  existing  partnership  contracts  at  the  same  place  or  places  during  the 
agreed  term  or  particular  undertaking ;  and  as  against  the  partners  wrongfully  causing 


1)  Patterson  v.  Stillman,   (1857)  28   Pa.  sees.  297  et  seq.,   38  Cent  Dig.  Partnerships, 

304;  Bates  on  Partnership,  sees.  241,  242,  667;  sees.  679  et  seq.  Bates  on  Partnership,  sees. 

Beale's  Parsons   on  Partnership,  sec.   169.  —  757  et  seq. 
-)  30  Cyc.  453,  700,  15  Dec.  Dig.  Partnerships, 
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the  dissolution,  to  damages  for  the  breach  of  the  partnership  agreement  and  to  a 
forfeiture  of  all  the  interest  of  all  such  partners  in  all  the  future  rights  of  the  partner- 
ship. The  cases  discovered  which  deal  with  the  question  are  few,  and  do  not  clearly 
define  the  rights  of  the  partners  under  such  circumstances i). 

M.  Right  to  Profits  Accruing  after  Dissolution.  —  Where  any  person  upon  the 
dissolution  of  the  partnership  has  ceased  to  be  associated  in  the  business,  continued 
by  one  or  more  of  his  partners  alone  or  with  other  persons  with  tlie  capital  or  assets  of 
the  dissolved  partnership  without  any  settlement  of  the  accounts  as  between  him 
or  his  estate  and  the  person  or  partnership  continuing  the  business,  in  the  absence  of 
any  agreement  to  the  contrary,  he  is  entitled,  at  the  option  of  himself  or  his  legal 
representatives,  after  all  the  other  creditors  of  the  partnership,  if  any,  continuing  the 
business  have  been  paid,  to  the  amount  of  his  interest  in  the  assets  of  the  dissolved 
partnership,  and  such  share  of  the  profits  made  since  the  dissolution  of  the  partner- 
ship as  the  court  may  find  attributable  to  the  use  of  his  share  of  the  assets  of  the 
dissolved  partnership;  or  as  an  ordinary  creditor,  to  the  amount  of  his  interest 
in  the  assets  of  the  dissolved  partnership  with  interest  at  the  legal  rate  per  annum. 
Where,  however,  by  the  partnership  agreement  an  option  is  given  to  the  surviving  or 
continuing  partners  to  purchase  the  interest  of  the  deceased  or  retired  partner  and 
that  option  is  duly  exercised,  the  estate  of  the  deceased  partner  or  the  retired  part- 
ner or  his  estate,  as  the  case  may  be,  is  not  entitled  to  any  further  or  other  share 
of  the  profits;  but  if  any  partner  assuming  to  act  in  the  exercise  of  the  option 
does  not  in  all  material  respects  comply  with  the  terms  thereof,  he  is  liable  to  ac- 
count under  the  foregoing  rule  2). 

N.  Rights  on  Dissolution  for  Fraud  or  Misrepresentation.  —  Where  a  partnership 
contract  is  rescinded  on  the  ground  of  the  fraud  or  misrepresentation  of  one  of  the 
parties  thereto,  the  party  entitled  to  rescind  is,  without  prejudice  to  any  other  right, 
entitled : 

1.  To  a  lien  on,  or  right  of  retention  of,  the  surplus  of  the  partnership  assets, 
after  satisfying  the  partnership  liabilities,  for  any  sum  of  money  paid  by  him  for  the 
purchase  of  the  share  in  the  partnership  and  for  any  capital  contributed  by  him; 
and 

2.  To  stand  in  the  place  of  the  creditors  of  the  partnership  for  any  payments 
made  by  him  in  respect  of  the  partnership  liabilities;  and 

3.  To  be  indemnified  by  the  person  guilty  of  the  fraud  or  making  the  misrepre- 
sentation against  the  debts  and  liabilities  of  the  partnership^). 

VI.  LIQUIDATION.  —  A.  Rules  for  Liquidation.  —  In  the  settlement  of  accounts 
between  the  partners  after  a  dissolution  of  the  partnership,  the  following  rules  are 
observed,  subject  to  any  agreement;  but  such  agreement  cannot  affect  the  rights  of 
persons  other  than  parties  and  privies  thereto: 

1.  The  assets  of  the  partnership  are: 

a)  The  profits  of  the  business; 

b)  The  partnership  property; 

c)  The  contributions  of  the  partners  necessary  for  the  payment  of  all  the 

partnership  liabilities. 

2.  The  UabUities  of  the  partnership  are  and  rank  in  order  of  payment  as  follows : 

a)  That  due  to  creditors  other  than  partners; 

b)  That  due  the  partners  other  than  for  advances,  capital,  and  profits; 

c)  That  due  the  partners  in  respect  of  advances; 

d)  That  due  the  partners  in  respect  of  capital; 

e)  That  due  the  partners  in  respect  of  profits. 

I)   Bagely   v.    Smith,    (1853)    10   N.    Y.  2)  Huggins  v.  Huggins,   (1903)   117  Ga.    151; 

489;    Ambler    v.    WTiipple,    (1874)    20   Wall.  Young  v.   Scoville,   (1896)   99  la.    177;   Egan 

546;   Pearce  v.   Ham,   (1884)    113   U.   S.    585;  v.    Wirth,    (1904)    26    R.    I.    363;    Robinson 

Karrick  v.  Hannaman,  (1897)  168  U.  S.  328;  v.  Simmons,  (1888)  146  Mass.   167;  Skidmore 

Burgess  v.  Badger,  (1888)   124  111.  288;  Kin-  v.  Collier,    (1876)  8  Hun   (N.   Y.)  50;    Moore 

loch  V.  Allen,  (1834)  2  Hill  (S.  C.)   19;  Slem-  v.   Rawson,   (1904)   185  Mass.   264;  Appeal  of 

mer's    Appeal,    (1868)    58    Pa.    168;    Karrick  Brown,   (1879)    58   Pa.    139.   —  ^)    Bates   on 

V.    Hannaman,    (1894)   9   Utah,    236;    Holmes  Partnership,    sec.     595;    Beale's    Parsons    on 

V.    Oilman,    (1893)    138    N.    Y.    377;    Riddle  Partnership    (4th    Ed.)    sec.     10,    George    on 

V.    Whit«hill,    (1889)    135   U.    S.    621;    Beller  Partnership,    18;    Crockett  v.  Burleson,    (W. 

V.  Murphy,  (1909)   139  Mo.  App.  663;  West-  Va.,  1906)   6  L.  R.  A.  (N.  S.)  263.   and  note, 
wood  V.  Cole,  (1910)  120  N.  Y.  Supp.  884.  — 
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3.  The  assets  of  the  partnership  should  be  applied  to  the  satisfaction  of  the 
liabilities  in  the  order  of  their  declaration,  supra. 

B.  The  Assets.  —  Tlie  assets  of  the  partnership  include  under  the  designation  of 
partnership  property  all  right,  title,  and  interest  in  property  of  whatsoever  kind  which 
may  be  in  the  partners  by  reason  of  their  association  in  partnership.  Thus  aU  claims 
of  the  partnership,  as  such,  against  all  third  persons  and  the  partners  are  assets  of  the 
firm  which  must  be  collected  or  hquidated  in  so  far  as  possible  by  the  partners 
engaged  in  winding  up  or  liquidating  the  partnership  affairs.  The  same  is  tnie  where 
the  representative  of  a  deceased  partner  is  engaged  in  winding  up  or  liquidating  the 
partnership  affairs.  WTiere  the  claim  is  against  one  of  the  partners  it  may  be  settled 
in  the  account  by  means  of  a  set-off.  But  if  its  payment  is  necessary  for  the  satis- 
faction of  the  liabilities  to  the  other  partners  or  to  third  persons,  the  partner  who 
is  indebted  must  pay  the  amount  before  he  has  any  rights  as  against  the  other  part- 
ners. The  right  to  continue  the  business  or  the  good  wiU  of  the  partnership,  where 
the  firm  has  established  such  a  business  reputation  as  to  make  it  of  value,  is  a  part- 
nership asset ;  and,  in  the  absence  of  agreement,  this  right  must  be  taken  by  one  or 
more  of  the  partners  or  their  assignees  at  a  value  agreed  on  or  the  value  thereof  must 
be  realized  by  means  of  sale.  The  right  to  use  the  firm  name  depends  upon  the  charac- 
ter of  the  name.  Where  the  firm  name  is  the  name  of  one  or  more  of  the  partners, 
the  mere  fact  that  they  have  retired  from  the  firm  does  not  prevent  those  persons, 
whose  name  it  is,  from  engaging  in  the  same  business  under  that  name.  But  where 
such  partners  also  represent  themselves  as  the  dissolved  partnership,  the  members 
of  the  dissolved  partnership  or  the  assignees  thereof  may  restrain  such  action  as 
unfair  trade  eompetitioni). 

C.  Conversion.  —  Where  there  is  no  agreement  and  the  partners  are  unable  to 
agree  as  to  the  division  of  the  assets  after  the  payment  of  all  the  liabilities  to  third 
persons,  upon  appUcation  to  the  court,  all  the  property  will  be  reduced  to  cash  value 
and  so  distributed.  Wliere  one  or  more  of  the  partners,  either  as  survivors  or  as 
liquidating  partners,  are  engaged  in  the  settlement  of  the  partnership  affairs,  a  sale 
of  all  the  property  of  the  partnership  is  a  proper  method  of  making  the  distribution. 
Where  any  partner  believes  that  the  partner  liquidating  the  partnership  affairs  is 
not  acting  in  good  faith  and  for  the  purpose  of  winding  up  and  liquidating  all  the 
partnership  affairs,  he  may  apply  to  the  court  to  have  the  affairs  of  the  partnership 
wound  up  and  hquidated  by  a  receiver  under  the  direction  of  the  court.  Because  of 
these  rights  it  results  that  there  can  be  no  right  in  any  specific  property,  whether 
real  or  personal,  m  any  of  the  partners  before  all  the  affairs  of  the  partnership  have 
been  finally  wound  up  and  hquidated  and  the  share  of  the  partner  has  come  into  his 
possession  freed  from  all  tlie  equities  of  the  other  partners.  The  partners  may  of 
course  agree  that  the  real  property  of  the  partnership  shall  not  be  sold  but  shall  be 
partitioned  among  the  partners.  Such  an  agreement  would  be  binding  on  the  part- 
ners, so  long  as  the  property  does  not  come  into  the  possession  of  the  court  or  be- 
come subject  to  the  liabilities  of  the  firm  creditors.  The  creditors  possess  the  right 
to  subject  the  property  to  the  payment  of  the  partnership  debts  on  the  dissolution 
before  the  partners  are  entitled  to  possess  the  partnership  property  for  any  other 
purpose  than  the  payment  of  such  liatQities.  Tliis  is  because  of  the  fact  that  the  part- 
nership is  held  not  to  be  terminated  before  aU  the  habUities  of  the  firm  have  been 
satisfied  2). 

D.  Premiums.  —  It  is  to  be  noted  that  in  America  there  is  no  disposition  on  the 
part  of  the  courts  to  follow  the  English  rule  and  compel  the  return  of  premiums  paid 
by  one  partner  to  another  for  the  right  to  be  admitted  into  the  business.  \Vhere, 
however,  there  has  been  fraud  on  the  part  of  the  partner  receiving  the  premium, 
the  courts  will  compel  repayment*). 

E.  Contributions.  —  There  is  some  doubt  as  to  whether  the  contributions  of  the 
partners,  necessary  for  the  payment  of  all  the  liabilities  of  the  partnership,  are  assets 
of  the  firm  or  not.'  Tliis  is  especially  true  in  the  different  jurisdictions  of  the  iJnited 
States  District  and  Circuit  Courts  in  their  interpretation  of  the  Federal  Bankruptcy 

I)  Iowa  Seed  Co.  v.  Door,  (1886)  70  la.  St.   86;  Musselman's  App.,  (1869)   62  Pa.  81. 

481;   Holbrook  v.   Nesbitt,   (1895)   163  Mass.  —  -)  Bates  on  Partnership,  sees.  810  et  seq. : 

120;  Sheppard  v.   Boggs,   (1879)  9  Neb.   257;  30  Cyc.  434,  684:  38  Cent.  Dig.  Partnerships, 

Dayton  V.  Wilkes,  (1859)  17  How.  Pr.  (N.  Y.)  sec.    698,    704;    15    Dec.    Dig.    Partnerships, 

510;  Morgan  v.  Schuyler,  (1890)  79  N.  Y.  490;  sec.   301.  —  3)  30  Cyc.   686;  Bates  on  Part- 

Snyder  Mfg.  Co..  v."  Snyder,   (1896)   54  Ohio  nership,  sees.  802  et  seq. 
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Act'-).  There  is  not,  however,  anj'  doubt  as  to  the  duty  of  the  partners  to  make  con- 
tribution to  the  payment  of  all  the  partnership  liabilities.  Whether  this  duty  is  to 
the  firm  creditors  or  only  to  the  other  partners  is  the  point  in  doubt.  Of  course,  the 
duty  to  make  contribution  to  the  other  ])artncr.s  for  anj'  liability  which  they  may 
have  LiKurred  because  of  the  failure  of  one  or  more  of  the  partners  to  ])ay  their  share 
of  the  Uabilities  to  firm  creditors,  or,  because  of  the  fact  that  a  creditor  lias  enforced 
the  whole  partnership  liability  against  the  separate  estate  of  one  of  the  partners,  exists 
as  to  every  partner  under  the  principles  applicable  to  the  ordinary  joint  liability.  It 
is  also  certain  imder  the  principles  of  joint  liabihty  that  the  right  to  enforce  a  contri- 
bution as  against  the  other  partners  does  not  accrue  to  any  partner  until  he  has  made 
payment  of  the  liability  to  the  joint  creditor;  and,  where  the  affairs  of  the  partnership 
are  in  process  of  liquidation,  before  he  has  paid  a  sum  greater  than  the  amount  which 
he  should  contribute.  These  matters  are  settled  by  means  of  an  account;  except 
that,  where  the  partnership  has  become  bankrupt;  or  where  some  of  the  partners 
have  paid  all  the  liabilities  and  the  other  partner  has  been  found  to  be  indebted  to 
the  partnership,  the  action  may  be  at  law  since  there  is  no  necessity  for  an  ac- 
count. These  claims  for  a  contribution  towards  the  payment  of  the  partnership 
liabilities  are  usually  postponed  to  the  payment  of  all  the  separate  liabilities  of  the 
partner. 

This  right  to  contribution  is,  in  some  jurisdictions,  based  on  the  general  principles 
of  joint  liability  and  results  in  law,  in  others,  it  is  said  to  result  from  an  agreement 
implied  in  law;  the  results  in  both  cases  being  the  same.  There  is  a  further  question 
which  arises  in  cases  of  insolvency  or  absence  of  some  of  the  partners  from  the  juris- 
diction, when  a  receiver  or  assignee  of  the  partnership  is  seeking  to  enforce  the  separate 
liabilities  of  the  partners  to  contribute  to  the  satisfaction  of  all  the  firm  liabilities. 
Some  jurisdictions  hold  that,  as  to  the  liabilities  to  the  partners  with  respect  to 
capital  or  advances,  contribution  can  be  enforced  only  for  the  amount  which  would 
be  due  from  each  were  all  the  partners  solvent  and  within  the  jurisdiction  of  the 
court.  Others  hold  that  the  partners  who  are  solvent  and  within  the  jurisdiction 
of  the  court  are  liable  for  the  payment  of  the  full  amount  necessary  for  the  payment 
of  all  the  liabilities  whether  owing  to  partners  or  to  third  persons.  This  last  view 
appears  to  be  the  more  correct  and  to  be  the  prevailing  one.  As  to  third  persons, 
ail  the  States  agree  that  the  assignee  or  trustee  for  the  ereditore  of  the  partnership, 
who  are  not  partners,  should  enforce  the  whole  amount  against  such  partners  as  are 
solvent  and  within  the  jurisdiction.  In  some  of  these  jurisdictions  it  is  not  necessary 
to  join  the  partners  who  are  insolvent  or  without  the  jurisdiction^). 

F.  Liabilities.  —  The  order  of  the  payment  of  the  liabilities  is  due,  in  the  first 
place,  to  the  fact  that  a  person  is  not  permitted  by  the  law  to  compete  with  his  own 
creditors  as  to  the  same  fund  out  of  which  the  rights  and  liabilities  arose.  It  is  for  this 
reason  that  the  partners  are  postponed  to  the  other  creditors  of  the  firm  and  are  not 
permitted  to  bring  actions  at  law  for  the  payment  of  any  amount  which  may  be  due 
from  the  firm  to  them.  There  is,  of  course,  the  further  reason  that  the  equities  of  the 
partners  cannot  satisfactorilj'  be  worked  out  in  an  action  at  law.  Partners  are  paid 
that  which  is  due  them  from  the  firm  other  than  for  advances,  capital,  and  profits 
because  of  the  dual  relation  and  of  the  fact  that  these  claims  arising  out  of  trans- 
actions of  the  same  character  as  those  of  third  persons  would  have  been  paid  pari 
passu  with  those  claims  but  for  the  fact  that  the  partner  is  not  j)ermitted  by  the 
law  to  compete  with  respect  to  a  debt  which  he  himself  owes  out  of  the  assets  out 
of  which  he  is  claiming  a  share. 

Advances  partake  more  of  the  nature  of  a  loan  than  of  capital.  Wliere  there  is 
a  deficiency  of  assets  necessarj-  to  repay  the  capital  and  the  advances,  repayment 
of  the  advances  should  be  made  before  the  repayment  of  the  capital,  because  of  the 
fact  that  the  capital  is  contributed  for  the  payment  of  all  the  liabilities  of  the  business 
and  of  the  fact  that  the  advance  is  one  of  the  liabilities  payable  out  of  the  capital. 

1)  In  re  Bertenshaw,  (1907)  157  Fed.  363;  Whitcomb  v.  Converse,  (1875)   119  Mass.  37; 

InreForbes,  (1904)  128  Fed.  137;  Barry  v.Foy-  Bates  on  Partnership,  sees.  759,  760;  Beale's 

les,  (1828)  1  Pet.  311 ;  West  v.  Lea,  (1899)  174  Parsons  on  Partnership,  (4thEd.)sec.  173;  Bur- 

U.  S.  590;  Vaccaro  v.  Bank,  (1900)  103  Fed.  dick  on  Partnership,  (2th  Ed.)  329—331,  365; 

463;    In    re   Mercur,    (1903)   122  Fed.   384.  —  Mechem   on   Partnership,    sees.    125 — 127;    38 

")  30  Cyc.  692;  Scott  v.  Porter,  (1887)  96  N.  Cent.  Dig.,  Partnership,  sec.  341;  15  Dec.  Dig., 

C.  289;  Henry  v.  Jackson,  (1865)  37  Vt.  431;  Partnership,  sec.    188. 
WTiitman    v.    Porter,    (1871)    107    Mass.    522; 
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Where  all  the  partners  are  within  the  jurisdiction  and  solvent,  this  question  creates 
no  trouble  because  all  of  the  liabilities  will  then  be  paid ;  but  where  one  or  more  are 
insolvent  or  without  the  jurisdiction  and  the  shares  of  the  capital  are  unequal,  it  is 
of  considerable  importance,  that  the  advance  should  be  repaid  before  the  repayment 
of  any  of  the  capital. 

G.  Capital.  —  There  is  some  confusion  in  the  cases  as  to  the  exact  nature  of  cap- 
ital and  the  right  to  contribution  from  the  other  partners  for  the  repayment  of  the 
capital.  Some  courts  hold  that  the  agreement  is  that  the  capital  is  at  the  risk  of  the 
business  and  that  the  other  partners  cannot  be  compelled  to  contribute  to  the  repay- 
ment of  it.  This  is  especially  true  where  one  or  more  of  the  partners  contribute  all 
the  capital  and  one  or  more  only  the  use  of  their  names  or  their  services.  Other 
courts  hold  that  the  repayment  of  the  capital  invested  by  a  partner  is  one  of  the  liabi- 
Uties  of  the  partnersliip  for  the  repayment  of  which  all  the  partners  are  Uable  in  the 
agreed  or  legal  shares.  These  courts  permit  the  enforcement  of  the  right  to  con- 
tribution even  against  the  partners  who  have  not  contributed  any  capital;  and  for 
the  full  amount  against  those  of  the  partners  who  are  solvent  and  subject  to  process. 
This  last  rule  appears  to  have  the  support  of  the  better  reason  as  a  matter  of  law 
and  aside  from  the  terms  of  the  agreement i). 

Where,  however,  the  loss  is  due  to  a  partner's  breach  of  the  partnership  contract 
or  to  his  gross  negligence,  it  must  be  borne  entirely  by  that  partner^). 

H.  Profits.  —  ITie  profits  are  all  which  remain  after  the  payment  of  all  liabilities 
to  third  persons  and  to  the  partners  in  respect  of  all  transactions,  including  the  pa,y- 
ment  of  the  advances  and  the  capital.  This  amount  is  divided  among  the  partners 
equally  where  there  is  no  agreement  on  the  subject;  otherwise,  according  to  the  agree- 
ment. There  are  a  few  States,  however,  which  make  the  division  according  to  the 
amount  of  capital  stock  contributed  by  each  partner.  StiU  other  States  make  distri- 
bution according  to  the  facts  of  the  particular  case,  raising  an  implied  contract  from 
the  facts  and  circumstances. 

I.  Final  Settlement  by  Agreement.  —  The  affairs  of  the  partnership  may  be 
wound  up  and  hquidated  either  with  the  assistance  of  the  court  of  equity  or  by  agree- 
ment among  the  partners.  Wliere  this  is  done  by  agreement,  all  the  partners  must  be 
parties  to  the  agreement.  In  order  that  the  agreement  may  operate  as  a  complete 
settlement  of  all  the  partnership  affairs,  it  must  include  all  the  transactions  and 
cause  a  satisfaction  of  aU  the  habilities  or  a  novation  with  respect  to  them.  In  order 
that  the  court  may  not  be  compelled  to  pass  upon  the  matter  and  to  make  a  new 
accounting,  it  must  be  definite  and  clearly  expressed ;  must  be  free  from  all  fraud  or 
mistake,  especially  to  be  guarded  against  where  the  partners  are  not  all  equal  with 
respect  to  knowledge  of  the  partnership  affairs;  and  must  include  all  partnership 
affairs  and  transactions  up  to  the  time  of  the  final  settlement  of  affairs.  It  will  not 
be  conclusive  as  to  partners  who  are  not  parties  to  it  nor  as  to  matters  not  included 
in  its  terms.  It  may  become  conclusive  by  reason  of  the  partner  accepting  it  as 
complete  when  he  has  ample  opportunity  to  rectify  and  delays  so  as  to  raise  an  estop- 
pel or  by  his  making  such  a  disposition  of  what  has  been  received  that  the  parties 
cannot  be  placed  in  statu  quo.  Wliere  a  partner  seeks  to  set  aside  a  private  settle- 
ment, he  must  support  his  reasons  therefor  by  clear  and  cogent  proof). 

J.  Settlement  without  Satisfaction  of  Liabilities.  —  The  affairs  of  the  partnership 
may  be  settled  as  between  the  partners  without  the  satisfaction  of  the  partnership 
liabilities  as  to  third  persons  by  one  or  more  of  the  partners  assuming  the  payment  of 
such  liabilities  and  agreeing  to  indemnify  the  other  partners  against  any  UabUity 
therefor.  Wliere  this  is  done  without  the  "agreement  of  the  firm  creditors,  that  is  by 
a  novation,  the  partners  continue  hable  to  the  partnership  creditors;  but,  generally, 
merely  as  sureties.  Wliere  the  partner  or  partners  assuming  to  pay  the  liabilities 
take  over  the  a.ssets  of  the  partnership  and  promise  to  pay  the  habilities  therewith, 
a  trust  is  attached  to  such  assets  which  may  be  enforced  by  the  indemnified  partner 
against  the  assuming  partner  or  his  transferee  who  has  notice  of  the  trust.   In  other 

1)  30  Cyc.  690,  691;   15  Dec.  Dig.,  Part-  Jones   v.  Butler,   (1882)  87  N.  Y.  613;  Eme- 

nerehip,  sees.   84,   303,    304,  305;   Hellebrush  rick  v.  Moir,  (1889)   124  Pa.  498;  Mallett  v. 

V.  Coughlin,  (1889)    37    Fed.   294;   Taylor   v.  Hellar,  (1904)  91  N.  Y.  App.  Div.  505;  Woeful 

Coffing,    (1857)    18   111.   422;   Brandt    v.    Ed-  v.   Thompson,   (1899)    73  Mass.  301.  —  2)  30 

wards,  (1900)  91  Minn.  505;  Juillard  v.  Orem's  Cyc.  691.  —  =)  30  Cyc.  701  et  seq.;  38  C«nt. 

Ex.,   (1889)   70  Md.  465;  Hasbruck  v.  Childs,  Dig.  Partnership,  sees.  718  et  seq. 
(1858)    16  N.   Y.  Super.    Ct.    (3   Bosw.)    105; 
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cases  the  indemnified  partner  is  an  ordinary  creditor  of  the  assuming  partner  and 
must  recover  on  his  bond  as  an  ordinary  creditor^). 

ARBITRATION  AND  AWARD.  —  Because  of  the  uncertainty  as  to  the 
result  of  a  settlement  by  decree  of  court  and  the  time  wlien  such  settlement  can  be 
had,  partnership  agreements  frequent!}-  provide  for  settlement  by  means  of  an  ar- 
bitration and  award.  The  same  means  is  frequently  agreed  upon  by  the  partners 
when  the  dissolution  is  had  and  an  agreement  cannot  he  reached  by  the  partners 
as  to  the  proper  division  of  the  assets  which  should  be  made.  Sucli  an  agreement 
does  not,  however,  oust  the  juridiction  of  the  court  of  equity  to  grant  an  injunction 
or  to  appoint  a  receiver,  though  the  courts  will  not  exercise  this  jurisdiction  except 
for  special  cause.  Such  agreements  are  construed  strictly  by  the  courts;  and  the 
terms  thereof  must  be  strictly  adhered  to  b}'  the  parties  and  the  arbitrators.  Where 
the  arbitration  fails  through  no  fault  of  the  parties  but  because  of  the  failure  of  the 
arbitrators  to  agree,  or  for  any  similar  cause,  the  court  will  decree  settlement  and 
account.  Where  the  arbitrators  have  made  an  award  which  is  definite  and  certain 
in  its  terms  and  capable  of  enforcement  by  a  couit  of  equity,  the  parties  may  secure 
its  enforcement  or  plead  it  as  a  defense.  The  parties  are  bound  to  present  to  the 
arbitrators  evidence  necessary  for  a  decision  on  the  matters  submitted  to  them;  but 
the  arbitrators  have  no  authority  as  to  matters  not  submitted  to  them,  nor  will  an 
award,  as  to  such  matters,  be  binding  upon  the  parties^). 

K.  Actions  for  Dissolution  and  Account.  —  1.  JURISDICTION.  —  The  juris- 
diction  over  dissolution  and  account  is  generally  in  the  court  of  equity,  but  in  Pennsyl- 
vania partnership  matters  may  be  settled  at  law  by  the  action  of  account  render. 
The  right  of  action  is  in  each  partner  or  the  personal  representatives  of  a  deceased 
or  bankrupt  partner.  Generally  the  court  will  not  permit  the  action  unless  a  disso- 
lution is  sought;  but  under  peculiar  circumstances  a  partial  account  may  be  had. 
The  relation  must  be  found  to  have  actually  existed.  When  the  action  is  brought, 
it  is  evidence  that  a  dissolution  is  desired  by  the  part}'  taking  the  action  from  the 

2.  CONDITIONS  PRECEDENT  TO  RIGHT.  —  It  is  sufficient  that  the  part- 
nership has  been  dissolved  and  that  no  private  accounting  and  settlement  has  taken 
place  to  entitle  any  partner  to  maintain  a  bill  for  an  accounting  under  the  direction 
of  the  court.  Where  a  creditor  of  a  partner  seeks  to  maintain  a  bill,  he  must  first, 
as  a  rule,  secure  a  judgment  and  a  lien  on  the  pai'tner's  interest  in  the  partnership. 
No  previous  demand  for  an  account  is  necessary  to  enable  a  partner  to  maintain  his 
bill  or  action.  It  is  not  necessary  to  offer  to  put  the  parties  in  statu  quo  where  there 
has  been  fraud  on  the  part  of  the  partners  other  than  the  partner  bringing  the  bill 
or  action.  Nor  does  the  fact  that  an  account  is  in  process  of  being  rendered  prevent 
the  maintaining  of  the  bill  or  action.  But  where  the  partner  seeking  to  maintain  a 
bill  or  action  has  assumed  the  duty  of  winding  up  and  liquidating  the  partnership 
affairs,  he  must  render  an  account  of  his  actions  before  he  may  maintain  his  bill  or 
action*). 

3.  SET-OFF  AND  COUNTER  CLAIM.  —  In  the  accounting,  personal  claims 
against  one  of  the  partners  may  be  set-off  against  the  amount  finally  found  to  be 
due  to  such  partner,  if  the  rights  of  creditors  do  not  intervene  and  the  account  to 
be  set-off  is  not  wholly  distinct  from  the  relation.  But  where  the  partner,  against 
whom  the  set-off  is  sought  to  be  made,  is  bankrupt,  such  set-off  may  be  made  against 
him  or  his  assignee  even  if  it  is  entirely  disassociated  from  the  partnership  transac- 
tions. AH  sums  or  amounts  due  from  any  partner  to  the  partnership  are  proper  mat- 
ters to  be  set-off  or  to  be  pleaded  as  a  counter  claim ^). 

4.  LIMITATIONS  AND  LACHES.  —  The  time  when  the  statute  of  limitations 
begins  to  run  is  uncertain  under  the  decisions  of  the  various  States;  but  it  may  be 
generally  said  that  it  begins  to  run  from  the  time  the  right  of  action  matured.  This 
time  is  never  before  the  dissolution  has  taken  place.  Some  jurisdictions  hold  that  the 
statute  begins  to  run  immediately  upon  the  dissolution  because  any  partner  then 

1)  30  Cyc.    707;    38  Cent.  Dig.  Partner-  .sec.  729. —*)  Brew  v.  Cochran,  (1905)  141  Fed. 

ships,   sees.    724,  725.    —  2)    30  Cyc.    708   et  459;  Richards  v.  Frazer,  (1898)  122  Cal.  456; 

seq.;    Bates   on    Partnership,    sees.    233,    234,  Oliver   v.    House,    (1906)    125   Ga.    637;    Meri- 

336;   38  Cent.   Dig.   Partnership,  sees.    726  et  deth   v.    Ewing,    (1882)    85   Ind.    410;    Hanna 

seq.;   15  Dec.  Dig.,  Partnerships,  sec.  312.  —  v.   McLaughlin  Co.,   (1902)    158   Ind.   292;   30 

3)   30   Cyc.    710;    15   Dec.   Dig.   Partnerships,  Cyc.    713.    —   6)   38   Cent   Dig.   Partnerships, 

sees.  313  et  seq.;  38  Cent.  Dig.,  Partnerships,  sec.   734;   30  Cyc.   714. 
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obtains  the  right  to  bring  his  action  for  an  account.  Others  hold  that  each  case 
must  depend  upon  its  own  circumstances.  Others  that  an  adverse  holding  or  claim  by 
one  of  the  partners  is  necessarv'.  Others  raise  a  trust  relation  and  require  that  there 
must  first  be  a  demand  or  repudiation  of  the  trust.  The  better  rule  appears  to  be 
that  the  right  does  not  accrue  or  the  statute  begin  to  run  before  the  affairs  of  the 
partnership  have  been  settled  and  a  balance  found.  It  would  appear  that  the  right 
to  an  account  should  run  from  the  date  of  the  dissolution  and  that  the  amount  due 
with  respect  to  any  partner's  share  should  be  a  debt  accruing  as  to  any  matter  covered 
by  the  account  at  the  date  the  account  is  stated ;  and  as  to  any  matter  not  covered 
by  the  account,  at  the  date  of  notice  of  liquidation  of  such  matter i). 

Laches  are  treated  in  this  action  as  they  are  generally  treated  by  a  court  of  equity 
and  no  definite  rule  can  be  given  as  to  their  effect.  The  ordinary  maxims  of  equity 
will  be  effective. 

VII.  LIMITED  PARTNERSHIPS.  —  A.  In  General.  —  Limited  partnerships 
are  properly  classed  as  iiartnerships  because  of  the  fact  that  the  members  thereof 
possess  aO  the  rights  and  privileges  of  general  partners,  excepting  where,  by  the 
statute  under  whicli  they  are  formed,  the  special  or  hmited  partners  are  restricted 
in  these  rights  and  privileges.  The  fundamental  difference  is  in  the  extent  of  the 
liabiUty.  All  other  differences  are  the  result  of  this  alteration  from  the  rights  and 
liabiUties  of  general  partners.  The  adoption  of  this  form  of  business  association 
was  made  from  the  French  law,  and  is  said  to  have  been  the  first  law  adopted  from 
any  country  other  than  England.  Of  course,  such  association  had  already  been 
copied  from  the  French  law  into  the  law  of  Louisiana,  wliich  bases  its  law  on  the 
French  law  generally,  where  it  was  then,  and  still  is,  called  a  partnership  in  commen- 
dam,  after  the  French  terminologj'.  New  York  was  the  first  State  to  adopt  the  limited 
partnership  into  its  law,  in  1822 ;  Connecticut  followed  two  years  later  and  Pennsyl- 
vania in  1863.  Both  these  latter  States  copied  the  law  of  New  York;  this  has  been 
done  also  by  most  of  the  other  States.  At  present,  Umited  partnerships  exist  in  every 
State  in  the  Union,  all  closely  resembUng  that  of  New  York.  While  the  statutes 
closely  resemble  one  another,  the  courts  are  not  so  unanimous  in  their  construction 

1.  PURPOSE  AND  CONSTRUCTION.  —  This  form  of  partnership  was 
adopted  for  the  purpose  of  enabUng  the  joining  of  labor  and  capital  in  such  a  manner 
that  the  person  who  invested  the  capital  would  not  be  compelled  to  risk  an  amount 
greater  than  the  amomit  put  at  the  risk  of  the  business.  In  this  manner,  capital  was 
brought  into  trade  and  placed  at  the  di.=nosal  of  those  who  possessed  time  and 
abUity  but  no  capital.    Business  was  to  this  extent  facUitated^). 

Though  Umited  partnerships  were  adopted  from  the  continental  law,  the  courts 
refused  to  adopt  the  rules  of  construction  obtaining  on  the  contment*).  The  rules 
of  common  law  construction,  which  were  in  use  at  the  time  of  the  adofition,  were 
appUed  to  the  construction  of  these  statutes.  Where  these  rules  were  such  as  to 
subvert  the  purpose  of  the  acts  of  the  legislatures,  the  courts  proceeded  to  mould 
those  rules  so  as  to  permit  the  pmjjose  of  the  legislatures  to  be  carried  out^).  There 
is,  however,  a  contrary  \aew  in  some  of  the  States  which  may  be  said  to  adhere  to 
a  strict  construction  of  these  statutes.  Under  the  construction  of  the  statutes  in 
these  States,  persons  who  desire  to  obtain  the  advantages  of  the  statutes  must  comply 
strictly  with  the  terms  of  the  act  or  become  Uable  as  general  partners.  The  con- 
struction of  the  statutes  in  these  States  has  made  the  use  of  such  associations  of 
uncertain  value.  Because  of  thi.s  fact  other  forms  of  associations  have  been  developed. 
Thus  there  has  arisen  the  partnership  associations,  which  are  similar  to  the  compa- 
nies of  England  and  the  joint  stock  companies  of  other  States'*);  partnerships  re- 

1)   30  Cyc.  718;  Beale's  Parsons  on  Part-  Lacey,  (1868)  35  Conn.  4ti3;  Riper  v.  Poppon- 

r.ership,  sec.  228;   Bates  on  Partnership,  sees.  liausen.    (1870)   43   N.  Y.  08;   Singer  v.  Kelly, 

942—952;     ColUer    on     Partnership,     456    et  (1803)  44  Pa.   145:  Lachaise  v.  Jlarks,  (1855) 

seq.  —  2)  Ames  v.   Downing.   (1850)   I  Bradf.  4  E.  D.  Smith  (X.  Y.)  010.  —  '•)  Pennsylvania, 

Sur.  (N.   Y.)  321;  Bates  on  Limited  Partner-  Act  of  June  2,   1874.  Brightly 's  Purdou  (12th 

ships,   sec.    3;   3   Kent  Com.    36;   Troubal    on  ed.)   1086;    Virginia,    Act    ol'    March   2.    1875; 

Limited  Partnerships,  sec.  36.  —  ^)  Clapp  v.  Code    of    1877,    sees.    2878 — 2880;    Michigan, 

Lacey,  (1868)  35  Conn.   463:  Singer  v.   Kelly,  Act  of  May  22.   1877,   1  Howell's  Stats,  sees. 

(1863)    44    Pa.    145;    Riper   v.   Poppenliausen,  2365—2375;   New  Jersey,  .\ct  of  March  of  12, 

(1870)  43  N.    Y.   68.  —  *)   Pierce  v.   Bryant.  1880;    2   Cien.    Stats,   sec.  2440:   Ohio,   Act  of 

(1862)  5  Allen,  91.  —  =)  Jacquin  v.  Buisson.  April  20,  1881.  Codes  of  19)0,  sees.  8059—8079. 
(J855)    11    How.    Pr.    (N.    Y.)    385:    Clapp    v. 
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gifitered  have  also  been  adopted  so  as  to  avoid  the  constructions  of  the  Umited 
partnership  statutes^).  These  last  classes  of  so-called  partnerships  are  not  true 
partnerships  because  of  the  fact  that  the  rights  and  incidents  are  not  at  all  like  unto 
those  of  partnerships 2).  The  strict  construction  has  been  appUed  in  the  following 
cases  ^). 

B.  Formation.  —  1.  PURPOSES.  —  Limited  partnerships  may  in  general  be 
formed  for  the  "transaction  of  any  agricultural,  mercantile,  mining,  transportation 
of  any  coal,  or  manufactxmng  business."  Other  States  add  "for  any  other  lawful 
business."    From  these  are  generally  excepted  banking  and  making  insurance*). 

2.  MEMBERSHIP.  —  A  limited  partnership  may  be  formed  by  such  persons 
as  are  qualified  to  form  a  general  partnership,  though  some  of  the  statutes  speci- 
fically except  infants  from  the  class  of  persons  qualified^). 

3.  CLASSIFICATION  AND  LIABILITY.  —  A  hmited  partnership  is  composed 
of  two  classes  of  partners,  one  or  more  general  partners,  and  one  or  more  persons 
called  special  or  hmited  partners.  The  general  partners  jjossess  all  the  rights  and 
are  subject  to  all  the  habihties  of  partners  in  an  ordinary  partnership  as  declared 
under  the  discussion  of  Partnerships,  supra.  The  hmited  or  special  partners  are 
subject  to  the  terms  of  the  statute.  Under  the  terms  of  aU  the  statutes,  the  liability 
of  the  hmited  or  special  partner  is  Umited  to  the  amount  contributed  to  the  capital 
of  the  partnership.  By  the  terms  of  the  statutes,  the  hmited  or  special  partners 
must  contribute,  generally  in  actual  cash  payments,  a  specified  sum  as  capital  to 
the  common  stock,  which  must  be  placed  absolutely  at  the  risk  of  the  business.  In 
Pennsylvania,  Arkansas  and  a  few  other  States,  goods  and  merchandise  or  other 
property  may  be  contributed  by  the  special  or  limited  partner  as  his  contribution 
to  the  common  stock  of  the  partnership.  But  such  property  must  be  described  and 
ajjpraised  under  oath.  Such  a  contribution  \\ill  be  closely  scrutinized  by  the  court. 
Any  false  statement  or  error  which  is  not  purely  formal  wiU  cause  the  partnership 
to  become  a  general  partnership,  and  cause  all  the  partners  to  become  Uable  as 
general  partners.  Where  it  is  required  that  the  contribution  shall  be  m  cash,  a 
payment  by  means  of  a  check  or  note  or  by  means  of  a  transfer  of  property  will 
not  be  a  compliance  \nth  the  statute  so  as  to  confer  hmited  hability^). 

Under  the  interpretation  of  the  statutes,  it  is  required  that  the  ijartnership 
must  have  received  the  property  or  cash  before  the  hmited  partnership  can  come 
into  existence.  This  results  from  the  fact  that  an  affidavit  must  be  made  that  the 
cash  or  property  has  been  so  received.  Tliis  affidavit  must  be  made  by  all  the  general 
partners.  Any  false  statement  in  such  affidavit  is  held,  whether  the  false  statement 
is  knowingly  made  or  not,  to  prevent  the  creation  of  the  limited  partnership.  If  the 
partnership  holds  itself  out  as  a  hmited  partnership  and  incms  any  habihty,  all  the 
partners  are  hable  therefor  as  general  partners. 

4.  THE  CERTIFICATE.  —  Generally  under  the  statutes,  the  persons  desirous 
of  forming  such  a  partnership  must  make  and  severally  sign  a  certificate  which 
shall  contain: 

1.  The  name  or  firm  under  which  such  partnership  is  to  be  conducted. 

2.  The  general  nature  of  the  business  intended  to  be  transacted. 

3.  The  names  of  all  the  general  and  special  partners  interested  therein,  distin- 
guishing which  are  general  and  wliich  are  special  partners,  and  their  respective 
places  of  residence. 

4.  The  amount  of  capital  which  each  partner  shall  have  contributed  to  the 
common  stock. 

5.  The  period  at  which  such  partnership  is  to  commence  and  the  period  at 
which  it  will  terminate. 

In  some  States,  the  place  of  business  must  be  designated ;  in  others,  an  attorney 
in  fact  may  sign  if  his  power  is  recorded;  in  others  the  authority  of  the  general 

1)   See   Statutes,   infra.    —   2)    pierce   v.  —  6)  See  Statutes  of  N.  Y.,  infra.  —  ^)  Bates 

Bryant,   (18G2)   5  Allen,  91.  —  ^)  Maloney  v.  on  Limited  Partnership,  sec.   20;   Burdick  on 

Bruce,  (1880)  94  Pa.  249;  Richardson  v.  Hogg.  Partnership,  393  et  seq. ;  McGinnis  v.  Farrelly. 

(1861)  38  Pa.   153;  Bank  v.  Wliitaker,  1895))  (1886)  27  Fed.  33;  Hennessy  v.  Farrelly,  (1886) 

170  Pa.  297;  Argall  v.  Smith  (1846)  3  Denio,  13  Daly  (N.  Y.)  468;  Wilson  v.  Bean,  (1889) 

435;  Holliday  v.   Union  Bag  and   Paper  Co..  33  111.  App.  529;  Lineweaver  v.  Slagle,  (1886) 

(1877)   3   Colo.    342.   —  *)   Bates   on   Limited  64  Md.   465;    Bank    v.    CreveUng,    (1896)    177 

Partnership,  sec.   19;  and  see  statutes  infra.  Pa.   270. 
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partners  to  do  certain  acts  may  be  limited  by  entering  such  limitation  in  the  certifi- 
cate of  formation. 

5.  FORMALITIES.  —  The  statutes  of  all  the  States  require  certain  definite 
formalities  to  be  performed  before  the  members  of  any  partnership  are  permitted 
to  enjoy  the  immunities  of  the  statutes.  If  these  formahties  are  not  complied  with 
to  the  extent  that  the  performance  depends  upon  their  action,  though  the  partner- 
ship may  transact  business  as  a  Umited  partnership  and  the  persons  deahxig  with 
it  may  deal  with  it,  beheving  that  one  or  more  of  the  partners  are  enjoying  the 
immunities  of  the  statute  and  are  hable  only  to  the  extent  of  the  capital  invested ; 
yet  such  persons  may  later  hold  all  the  partners  on  such  transactions  as  general 
partners  with  unhmited  liabihty.  The  formahties  required  are:  that  the  certificate 
mentioned  above  shall  be  filed  with  the  designated  officer;  that  it  shaU  be  signed 
and  properly  acknowledged  by  all  the  members  of  the  partnership ;  that  the  general 
partners  shall  make  an  affidavit  that  the  amount  specified  in  the  certificate  to  be 
contributed  by  the  hmited  or  special  partners  has  been  paid  in  La  cash,  or  an  affidavit 
that  such  property  has  been  contributed  and  that  the  inventory  and  appraisement 
filed  with  the  certificate  is  a  bona  fide  appraisement  and  inventory,  where  property 
other  than  cash  may  be  contributed  by  the  special  or  Umited  partners.  The  pubU- 
cation  of  the  certificate  or  the  substance  of  the  certificate  is  usually  a  condition 
precedent  to  the  vahd  formation  of  the  partnership  and  the  vesting  of  the  right  to 
enjoy  hmited  habihty  on  the  part  of  any  of  the  partners.  WTiere  the  substance  of 
the  certificate  is  pubUshed,  all  the  partners,  both  general  and  sjiecial,  are  bound 
to  see  that  the  material  facts  of  the  certificate  appear  in  the  pubhshed  notice.  A  bona 
fide  mistake  as  to  the  amount  contributed  by  the  special  or  hmited  partner,  indi- 
cating a  larger  amoimt  than  is  in  fact  to  be  contributed,  is  fatal  to  the  existence  of 
limited  liability.  But  the  misspelling  or  dupUcation  of  a  name,  or  a  mistake  in  the 
date  when  the  partnership  is  to  begin  business,  will  not  be  fataP).  The  specific 
amount  to  be  contributed  by  each  partner  must  appear,  a  statement  of  the  aggre- 
gate sum  is  not  sufficient  2). 

The  fact  that  the  amount  paid  in  by  the  special  partner  is,  under  the  terms  of 
an  agreement,  to  be  paid  out  on  existing  debts  has  been  held  not  to  vitiate  the 
formation  2).  But  where  the  certificate  and  affidavit  declare  that  the  amount  has 
been  paid  in  on  a  given  day  and  it  is  not  paid  in  luitU  thereafter,  the  formation 
is  not  vahd*);  so  also  where  the  payment  has  been  by  check S). 

There  are  other  cases  which  hold  that  a  check,  contiibuted  by  a  special  or  hmi- 
ted partner  and  paid  as  soon  as  presented  for  payment  in  the  ordinary  course  of 
business,  is  to  be  treated  as  a  cash  payment  because  by  the  general  course  of  business 
checks  pass  as  cash®). 

In  most  of  the  States  when  there  is  a  false  statement  in  the  affidavit  or  in  the 
certificate,  all  the  partners  are  held  to  be  general  partners,  whether  they  had  know- 
ledge of  the  false  statement  or  not.  AU  are  held  to  insure  the  truth  of  the  aver- 
ments made.  This  has  been  found  to  be  a  harsh  rule,  and  some  of  the  States  have 
modified  it  so  that  where  any  one  partner  has  unintentionally  made  a  false  state- 
ment or  permitted  it  to  be  made,  he  is  hable  as  a  general  partner  only  to  any  credi- 
tor who  has  been  actually  misled  to  liis  prejudice"). 

6.  FIRM-NAME  AND  SIGN.  —  It  is  required  of  every  hmited  or  special 
partnership  that  a  firm  name  or  sign  be  adopted  and  that  the  same  shall  be  set 
forth  in  the  certificate.  The  usual  requirement  is  that  the  firm  name  shall  contain 
only  the  names  of  the  general  partners.  All  States  require  that  the  name  of  a  hmited 
or  special  partner  shall  not  appear  in  the  fu-m  name.  The  use  of  "and  Company" 
or  "&  Co."  is  permitted  in  some  States,  if  there  are  two  or  more  general  partners 
so  that  the  general  term  may  represent  one  or  more  general  partners.  In  a  few 
States,  any  general  term  or  name  may  be  used  'if  the  term  "Limited"  be  added  as 

1)    Smith  V.   Argall,    (1844)   6  Hill,    479;  General  Electric  Co.,  (1896)  59  N.  J.   L.    153. 

(1846)  3  Denio.  435;  Bowen  v.  Argall,  (1840)  —  ^)  Diirant  v.  Abendroth,  (1876)  41  N.  Y. 

24   Wend.  496;   Carter,   etc.,    Co.  v.   Jackson,  Super.   Ct.    53;   Chambers  v.   Webster,   (1902) 

(Tex.  Civ.  App.,  1898)  45  S.  W.  615;  Madison  75  N.  Y.  Supp.  31.  —  6)  Hogg  v.  Orgill,  (1869) 

Bank   v.    Gould,    (1843)    5   HQl   (N.    Y.)    309;  34  Pa.  344;  Rothchild  v.  Hoge,  (1890)  43  Fed. 

Manhattan  Co.  v.  Phillips,  (1888)  109  N.   Y.  97;  MetropoUtan  Nat.  Bank  v.  Palmer,  (1890) 

383.   —  2)   Spencer  Optical   Co.   v.   Johnson,  9  N.  Y.  Supp.  239;  Chick  v.  Robinson,  (Mich. 

(1898)  53  S.  C.  533.  —  3)  Anderson  v.  Stone,  1899)  95  Fed.  619;  52  L.  R.  A.  833.  —  ")  Cal. 

(1887)  24  111.  App.  342.  —  *)  Myers  v.  Edison  C.  C.  sec.  2502. 
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the  last  word  of  the  firm  name  or  sign.  Where  however  the  name  of  a  Uniited  or 
special  partner  is  also  the  name  of  one  of  the  general  partners  or  where  the  Umited 
partnership  succeeds  to  the  name  of  a  prior  firm  whose  name  contained  the  name 
of  one  who  is  a  limited  partner  in  the  new  firm,  such  name  may  be  continued  in 
use  when  by  statute  a  succeeding  firm  is  permitted  to  succeed  to  the  name  of  the 
preceding  firm'). 

In  a  few  States,  it  is  required  that  the  partnership  shall  fix  and  maintain  on 
the  front  of  the  building,  in  which  its  principal  place  of  business  is  located,  a  sign 
in  the  EngUsli  language  disclosing  who  are  hmited  or  special  partners  and  who 
are  general  partners.  Under  the  New  York  statute,  a  failure  so  to  disclose  the 
names  of  the  members  does  not  cause  tlie  partnership  to  become  a  general  partner- 
ship; but  simply  prevents  a  plea  of  abatement  on  the  ground  that  all  the  partners 
have  not  been  properly  named  2).  Where  the  sign  is  properly  displayed,  it  has  been 
held  that  such  sign  may  cure  an  otherwise  defective  firm  name*). 

C.  Duration.  ^  The  fihng  of  the  certificate  is  constructive  notice  of  all  the 
matters  required  to  be  contained  therein.  This  appUes  to  the  period  of  the  duration 
of  the  partnership  as  well  as  the  other  matters  contained  therem.  The  time  of  the 
accruing  of  the  rights  granted  bj'  the  statute  is  controlled  by  the  completion  of  the 
formahties  required.  This  is  true  even  though  the  certificate  may  state  otherwise. 
But  where  the  certificate  states  a  definite  time  for  the  begmiiing  of  the  partnership 
an  dthe  business  of  the  firm  is  begun  on  that  date,  and  the  formahties  are  not 
completed  until  after  such  date,  the  partnership  is  a  general  partnership  as  to  aU 
matters  transacted  before  the  completion  of  the  formahties;  and  the  partners  are 
all  hable  as  general  partners,  as  to  all  such  matters'*).  Where  transactions  are  had 
after  the  termination  of  the  period  specified  in  the  certificate,  and  no  new  certificate 
of  renewal  is  filed  as  required  by  the  statute,  the  partnership  is  a  general  partner- 
ship as  to  such  transactions  and  all  the  partners  are  hable  as  general  partners  as 
to  such  transactions  5). 

D.  Continuance  or  Renewal.  —  The  statutes  generally  permit  that  the  partner- 
ship may  be  continued  or  renewed  after  the  termination  of  the  origmal  term;  but 
this  may  be  done  only  on  compUance  with  the  same  formahties  as  are  required  on 
formation.  Where  these  formahties  are  not  comphed  with,  the  partnership  becomes 
a  general  partnership  as  to  matters  done  after  the  term  of  the  original  certificate 
and  all  the  partners  are  hable  as  general  partners  as  to  such  matters s).  Where  the 
hmited  partnership  has  terminated  by  reason  of  the  expiration  of  the  period  or 
has  been  dissolved  for  any  other  cause,  a  renewal  thereafter  is  not  effective  so  as  to 
prevent  the  partnership  having  become  a  general  partnership '').  Thus  the  ad- 
mission of  a  new  partner  prevents  a  renewal ;  so  also  where  one  of  the  partners  has 
died*).  But  where,  between  the  time  of  the  expiration  of  the  partnership  and  the 
time  of  the  renewal,  no  business  has  been  done  and  the  period  is  short,  a  vahd 
renewal  has  been  found  ^). 

There  is  a  conflict  among  the  decisions  as  to  whether  a  vahd  renewal  can  be 
made  where  the  capital  contributed  by  the  special  partner  has  been  impaired.  It 
would  appear  that  where  it  is  clearly  stated  that  the  contribution  of  the  special 
partner  is  merely  the  contribution  which  he  originally  made  to  the  fkm,  such  a 
specification  should  be  a  sufficient  averment;  but  the  decisions  of  each  State  must 
be  investigated.  He  is  held  to  be  a  general  partner  when  liis  contribution  has  been 
impaired,  in  a  number  of  States  unless  the  then  condition  of  the  contribution  is 
specifically  declared i").  But  this  is  rejected  in  other  States i^).  There  is  nothing  to 
prevent  the  partners,  mider  circumstances  v.here  a  renewal  carmot  be  had,  creating 
a  new  limited  partnership. 

1)  Grovesv.  Wilson,  (1897)  168  Mass.  370;  (1902)  114  Wis.  .599.  —  ")  Columbia  Bank  v. 

Buck  V.  Alley,  (1895)  145  N.  Y.  488;  Metropo-  Berolzheimer,   (1898)   5;i   N.  Y.   Supp.  417.  — 

litan  Nat.  Bank  V.  Gruber,  (1883)  14  W.  N.  C.  »)    Andrews    v.    Schott,    (1848)    10    Pa.    47; 

(Pa.)  12. —2)  Carter-Battle  Grocer  Co.  V.Jack  Hardt  v.  Levy,  (1893)  72  Hun  (N.  Y.)  225.— 

son,  (1898)  18  Tex.  Civ.  App.  353.  —  3)  Vilas  »)  Hirsch  v.   Vanuxem,   (1885)    15  W.   N.   C. 

Bank  V.  BuBock,  (1875)  10  Phila.  (Pa.)  309.—  (Pa.)  467.  —  i»)   Durgin   v.    Colburn,   (1900) 

■*)Gray  V.Gibson,  (1859)  6Mich.  300;  Robinson  176    Mass.     110;    Fourth    St.    Nat.    Bank    v. 

V.  Mcintosh,  (1854)  3  E.  D.  Smith  (N.  Y.)  221.  Whitaker,    (1895)    170  Pa.   297.    —    ")    Fifth 

—  ^)  Sarmiento  v.   The  Catherine  Co.   (1896)  Ave.  Bank  v.  Colgate,  (1890)   120  N.   Y.   381, 

110   Mich.    120:    Haggerty    v.    Taylor,     (1843  8  L.   R.   A.   712;   Hogan  v.   Hadzsits,   (1897) 

10  Paige  (N.  Y.)  261.  —  6)  Strang  "v.  Thomas.  113  Mich.   .568. 
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E.  Mutual  Rights,  Duties,  and  Liabilities  of  Partners.  —  As  to  the  general  part- 
ners the  mutual  rights,  duties,  and  liabihties  are  the  same  as  they  are  in  case  of 
general  partnersliipgi).  The  special  partner  is  governed  by  the  terms  of  the  statute. 
These  statutes  generally  prohibit  such  partner  from  taking  any  active  part  in  the 
business  other  than  uivestigating  the  books  and  accoimts  and  giving  advice.  The 
special  partner  has  no  right  under  the  statutes  to  transact  any  business  for  the 
partnership  either  as  a  partner  or  as  an  agent  for  the  partnership.  Such  action  is 
generally  held  to  cause  him  to  become  a  general  partner.  He  is,  however,  permitted 
to  deal  with  the  partnership  in  the  same  manner  and  to  the  same  extent  m  other 
respects  as  are  strangers.  Generally  he  may  become  a  creditor  of  the  firm  as  to 
any  matter  except  as  to  his  contribution.  The  essential  consideration  in  most  of 
these  cases  is,  that  he  has  not  in  any  way  impaired  his  contribution  to  the  capital 
stock  of  the  partnership.  Wliere  he  has"  done  this,  Ms  liabiUty  is  either  for  the 
amount  which  he  has  impaired  his  contribution  or  as  a  general  partner,  according 
to  the  terms  of  the  statute.  Where  the  general  partners,  by  their  misconduct,  have 
imperilled  the  business  of  the  partnersliip,  the  special  partner  can  maintain  a  suit 
for  a  dissolution  of  the  partnership  and  the  appointment  of  a  receiver  to  wind  up 
and  Hquidate  the  partnership  affairs  as  in  the  case  of  general  partnerships.  WTiere 
the  dispute  is  merely  as  to  a  matter  of  judgment  or  the  discretion  of  the  general 
partners,  the  courts  will  not  interfere.  Except  in  these  cases,  all  right  of  control 
and  disposition  of  the  partnership  property  is  in  the  general  partners,  the  special 
partner  possessing  merely  the  right  to  receive  liis  share  of  the  profits  as  they  accrue 
and  to  receive  so  much  o"f  the  capital  stock  on  the  dissolution  as  may  be  due  him  by 
reason  of  the  contract  or  his  share  in  the  capital  of  the  partnership.  In  ordinary 
circumstances,  all  right  of  winding  up  and  Uquidatmg  the  partnership  affaks  is  in 
the  general  partners.  The  general  partners  are  Uable  to  account  to  the  special 
partner  on  dissolution  as  in  the  case  of  a  general  partnership.  Where  the  special 
partner  has  boimd  himself  to  bear  a  share  of  the  losses  in  addition  to  the  amount  of 
the  capital  wliich  he  has  mvested  in  the  business,  the  general  partners  may  enforce 
this  contract  as  in  ordinary  contracts,  but  where  he  has  withdrawn  part  of  the  amount 
or  capital  which  he  has  'contributed  with  their  consent,  they  camiot  maintain  an 
action  to  recover  such  amount,  for  there  is  no  trust  fund  to  support  such  action. 
The  rights  of  third  persons  are  not  affected,  however,  by  this  inabihty  of  the  general 
partners  2). 

F.  Rights  and  Liabilities  as  to  Third  Persons.  —  In  order  to  obtain  any  rights 
or  immunities  as  to  third  persons  which  general  partners  do  not  possess,  the  partners 
in  a  hmited  partnership  must  comply  strictly  with  the  terms  of  the  statute  under 
which  the  partnership  is  formed s).  All  the  partners  are  Uable  as  general  partners 
as  to  third  persons  when  the  business  is  such  as  is  not  permitted  by  the  statute; 
when  the  formaUties  required  on  the  formation  have  not  been  strictly  or  substanti- 
ally, as  the  case  may  be,  complied  with ;  when  a  false  statement  as  to  as  material 
matter  has  been  made  in  the  certificate  or  affidavit;  when  the  special  partners 
have  withdrawn  any  part  or  all  of  theii-  contributions,  either  as  such  or  as  profits, 
or  in  any  other  manner  diminished  such  contribution;  when  the  special  partners 
have  taken  such  an  activity  in  the  conduct  or  management  of  the  partnership  affairs 
as  is  prohibited  by  the  statute ;  when  by  any  other  means  the  special  partners  have 
estopped  themselves  generally  from  setting  up  the  fact  that  the  partnership  is  a 
hmited  or  special  partnersliip.  When  this  general  Uability  has  once  attached  or 
the  partnership  has  been  terminated,  such  character  can  be  re-assumed  thereafter 
only  by  the  same  process  as  on  the  original  formation.  This  broad  statement  is  of 
coui-se  subject  to  the  modification  of  those  statutes  which  declare  that  when  the 
special  partner  has  imintentionally  done  an  act  which  would  impose  unhmited 
liabihty  on  liim,  he  shall  be  so  hable  only  to  such  persons  as  have  been  damaged 
thereby  and  not  generally  to  all  the  world,  as  is  the  general  rule.  This  results  from 
the  fact  that  under  those  statutes,  it  is  held  that  the  partnersliip,  as  such,  does  not 

1)  Emery  v.  Kalamazoo  Cons.  Co..  (1003)  Bank  v.  Beinecke,  (1903)  80  N.  Y.  Supp.  803; 

132Mich.  560;  Van  Dolsenv.Abendrotli.  (1882)  Spencer  Optical  Co.  v.  Jolmson,   (1898)  53  S. 

1  City  Ct.  Rep.  (N.  Y.)  469;  Pope  Mfj;.  Co.  v.  C.   .">33:    Strang   v.   Thomas,   (1902)    114  Wis. 

Charleston  Cycle  Co.,  (1899)   55  S.  C.  528.  —  599;  Richardson  v.   Hogg.  (1801)   38  Pa.   153; 

2)  See   30  Cyc.    759;    38  Cent.    Dig.,   Limited  Manhattan  Brass  Co.  v.  Allin,    (1890)  35  111. 

Partnership,  sec.  839.  et  seq.  —  ^)  Lancaster  App.  336  Guillou   v.  Peterson,   (1879)  89  Pa. 

V.  Choate,  (1863)  87  Mass.  530;  Hartford  Kat.  163. 
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forfeit  all  its  rights  and  immunities  mider  the  statute  and  cease  to  exist  as  a  limited 
partnership. 

1.  ALTERATION  IN  BUSINESS  OR  MEMBERSHIP.  —  Because  of  the  fact 
that  the  certificate  may  be  reUed  upon  as  to  aU  matters  contained  therein  and  must 
contain  a  true  statement  of  the  facts,  any  alteration  in  the  business  or  in  the  mem- 
bership of  the  partnership  is  held  to  destroy  the  Umited  character  of  the  partnership. 
This  occurs  when  one  of  the  partners  ceases  to  be  associated  as  a  general  partner 
by  reason  of  death  or  for  any  other  reason,  unless  the  statute  declares  otherwse, 
which  is  not  generally  the  case ;  when  the  place  of  business  is  changed ;  when  a  new 
member  is  admitted  into  the  partnersliip  without  the  formahty  of  a  new  certificate, 
whether  as  a  general  or  a  special  partner;  or  when  the  character  of  the  business 
has  been  changed.  When,  however,  the  general  partners  ^^^thout  the  consent  of 
the  special  partners  attempt  to  do  any  of  these  things,  such  acts  are  ineffective  to 
produce  the  results  intended,  because  of  the  fact  that  the  general  partners  have  no 
such  authority  either  in  an  ordinary  partnership  or  imder  the  statutes  concerning 
limited  partnerships.  Such  acts  are  without  the  ordinary  scope  of  the  partnership 
business  and  are  not  done  for  the  pmiJose  of  canying  on  the  business  for  which  the 
partnership  has  been  formed.  The  consent  of  all  the  partners,  both  general  and 
limited,  must  he  had  m  order  to  make  such  acts  effective  either  to  accomplish  the 
end  intended  or  to  destroy  the  limited  character  of  the  partnership.  The  partners 
acting  or  attempting  to  act  would  of  course  be  hable  for  such  acts  as  to  persons 
damaged  thereby,  under  the  doctiine  of  estoppel i). 

2.  WITHDRAWAL  OF  CONTRIBUTION.  —  There  is  here  a  distinction 
between  the  withdrawal  of  profits  or  amounts  from  the  partnership  by  the  special 
partner  which  unintentionally  reduce  or  entirely  withdraw  the  contribution  of  such 
partner  and  those  acts  which  either  directly  or  indirectly  are  intended  to  produce 
a  withdrawal  of  the  whole  or  a  part  of  the  amount  contributed  by  the  special  partner. 
In  the  first  case,  the  special  partner  is  generally  hable  only  to  restore  the  amount 
so  withdrawn,  and  the  creditors  of  the  partnership  may  enforce  a  liabiUty  against 
such  special  partner  to  the  extent  of  the  amount  so  wathdrawn,  after  failure  to 
secure  satisfaction  of  their  claims  out  of  the  partnersliip  assets.  But  when  the 
withdrawal  is  intentional,  either  directly  or  indirectly,  it  may  be  said  to  be  an 
alteration  of  the  capital  of  the  jiartnership  and  such  an  act  as  entirely  destroys 
the  hmited  character  of  the  partnership.  The  withdrawal  must,  in  every  case,  be  made 
during  the  existence  of  the  partnership;  and  when  the  special  partner  withdraws 
the  whole  or  a  part  of  lus  contribution  after  the  termination  of  the  term,  for  ^vhich 
the  partnership  was  formed,  he  is  not  hable  as  a  general  partner  but  merely  to 
restore  so  much  of  the  amount  withdrawn  as  is  necessary  to  satisfy  aU  the  claims 
of  the  creditors  of  the  partnership,  other  than  partners.  Tins  is  true,  also,  when 
a  special  partner  ceases  to  be  such  on  the  termination  of  the  term  for  which  the 
partnership  was  formed,  but  permits  his  contribution  to  remain  in  the  business  of 
the  partnerslup  continued  either  as  a  new  hmited  partnership  or  as  a  general  partner- 
ship. Under  such  circumstances,  the  special  partner  may  later  withdraw  such  amomit 
without  incurring  any  Uability  as  to  persons  who  became  creditors  of  the  new  partner- 
ship after  the  time  of  the  termination  of  the  former  j^artnership^). 

3.  ESTOPPEL.  —  When  the  partners  have  done  some,  but  not  all.  of  the  acts 
necessary  to  secure  the  immunities  of  the  statute,  the  partners  are  subject  to  the 
doctrine  of  estoppel  as  to  the  other  partners,  and  an  estoppel  may  be  raised  as  to 
third  persons  under  some  of  the  decisions.  When  a  third  person  has  dealt  with 
the  partnership  as  a  limited  partnership  and  has  given  it  credit  as  such,  it  has  been 
held  that  such  third  person  cannot  hold  the  members  as  general  partners 3).   This 

1)  First  Nat.  Bank  V.  Clark,  (1892)  143  lU.  (1882)  28  Hiin  (N.   Y.)    219;    George  v.  Car- 

83;  Lachaise  v.  Marks,  (1855)  4  E.  D.  Smith  penter,  (1893)   73  Hun  (N.  Y.)  221;  Hogg  v. 

(N.  Y.)  610;  Metropolitan  Nat.  Bank  V.  Palmer,  Orgill,   (18.59)   34  Pa.   344;   Appeal  of  Coffin, 

(1890)  9N.  Y.  Supp.  239;  Singer  v.  Macalester,  (1884)  106  Pa.  280;  Hogan  v.  Hadzsits,  (1897) 

(1861)4PhUa.(Pa.)312;  Singerv.Kelly.(1863)  113  Mich.  568;  Bailey  v.  Honithal  (1898)  154 

44  Pa.  145;  30  Cyc.  761.  —  2)  Hampden  Bank  N.  Y.  648.  —  ^)  Tracy  v.  Tuffly,  (1889)  134 

V.    Morgan,    (1840)    11    Fed.    Cas.    No.    6008;  U.    S.    206;   Hardt   v.    Levy   (1893)   72   Hun. 

La  Chomette  v.  Thomas,   (1846)   1   La.   Ann.  (N.  Y.)  225;  Staver  Mfg.  Co.  v.  Blake,  (1896) 

120;    Beers    V.    Reynolds,    (1851)     12    Barb.  Ill    Mich.    282;    38   L.   R.  A.  798;   Carhart   v. 

(N.    Y.)    288;    Lachaise    v.    Marks,    (1855)    4  KUlough,   (1881)    1   Tex.   Civ.   Cas.    112. 
E.  D.   Smith  (N.   Y.)   610;  Bell  v.   Merrifield, 
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view  is,  however,  denied  by  other  cases,  which  appear  to  be  the  more  correct^). 
But  in  all  cases,  the  creditors  of  the  partnership  may  contract  not  to  enforce  a 
general  liabiUty  or,  by  their  conduct,  may  prevent  themselves  from  setting  up  a 
general  Uabihtj'^).  When  partners  have  certified  that  there  is  a  hmited  partnership 
and  that  one  of  the  partners  is  a  special  partner,  the  other  partners  may  not  set 
up  a  denial  of  the  record 3). 

4.  ACTIVITIES  OF  SPECIAL  PAKTNER  IN  THE  BUSINESS.  —  The 
statutes  generally  pro\ade  that  a  special  partner  may,  from  time  to  time,  examine 
into  the  state  and  progress  of  the  business  of  the  partnership  and  may  advise  as  to 
its  management ;  but  he  shall  not  transact  any  business  on  account  of  the  partner- 
ship, nor  be  employed  for  that  purpose  as  agent,  attorney,  or  otherwise ;  and  if  he  shall 
interfere  contrary'  to  these  provisions,  he  shall  be  deemed  to  be  a  general  partner. 

The  purpose  of  this  provision  is  to  give  full  effect  to  the  restrictions  and  limi- 
tations placed  upon  the  special  or  hmited  partner.  The  aim  of  the  statutes  is  to  give 
to  the  pubhc  generally,  and  those  dealing  \vith  the  partnership,  an  accurate  know- 
ledge of  its  status.  To  this  end,  a  permanent  record  of  the  fact  that  the  partner- 
ship is  a  hmited  or  special  partnership,  of  the  names  of  the  persons  who  are  the 
special  partners  and  the  amount  of  capital  contributed  by  each  is  required;  these 
facts  must  be  accompanied  by  a  solemn  oath  and  be  duly  published.  In  addition 
to  this  it  is  required  that  the  name  of  the  special  partner  shall  be  concealed  as  much 
as  possible  except  that  it  may  be  employed  in  such  manner  as  ■wiU  distinctly  point 
out  the  fact  that  he  is  a  special  partner.  In  furtherance  of  this  purpose  of  the  sta- 
tutes, the  provision  above  stated  is  required.  For  when  a  special  partner  is  permitted 
to  take  an  active  part  in  the  business  or  affairs  of  the  partnership,  he  is  in  a  position 
to  assume  more  control  than  is  justified  by  the  nature  of  his  habihtj'.  He  would 
then  be  able  to  assume  control  of  the  business  in  such  a  manner  that  the  fact  of 
such  act  could  be  discovered  only  with  great  difficulty,  if  at  aU.  Furthermore, 
his  activities  in  the  business  and  affairs  of  the  firm  would  tend  to  deceive  such 
persons  as  might  deal  with  the  partnership  without  any  actual  knowledge  of  the 
facts  set  forth  in  the  certificate,  or  of  the  fact  that  one  or  more  of  the  partners 
were  special  partners  or  that  the  partnership  was  a  special  partnership.  Even  when 
this  fact  was  disclosed,  the  person  dealing  with  the  partnership  might  not  so  readily 
perceive  the  distinction  resulting  from  the  fact  that  the  partner  is  a  special  partner. 
Since  the  person  who  deals  with  the  partnership  is  bound  by  the  record  and  the 
matters  recorded,  whether  he  has  knowledge  thereof  or  not,  it  is  essential  that  no 
conduct  on  the  part  of  the  partners  or  the  partnership  should  be  permitted  which 
would  in  any  mamier  detract  from  the  effect  of  the  record  or  cast  any  doubt  upon 
it.  If,  by  the  conduct  of  the  partners,  such  third  persons  were  deceived,  they  could 
not  plead  such  a  fact,  unless  it  were  such  conduct  as  to  raise  an  estoppel.  When  the 
special  partner  is  permitted  to  take  any  part  in  the  conduct  or  management  of 
the  business  of  affairs  of  the  partnership,  it  would  be  difficult  to  estabhsh  any  rule 
by  which  a  line  of  demarcation  could  be  drawn  between  such  conduct  as  raised  an 
estoppel  and  such  as  did  not  raise  an  estoppel.  The  pubhc  trusts  to  the  partner- 
ship on  the  behef  that  the  conduct  and  management  of  its  business  and  affairs  is 
in  the  general  partners  only.  This  reason  may  be  another  for  prohibiting  the  special 
partner  from  taking,  any  part  in  the  conduct  or  management  of  the  business.  For 
such  third  persons  may  not  have  the  same  rehance  in  the  special  partners  nor  be 
wUhng  that  such  partners  should  conduct  or  manage  the  business  upon  the  successful 
conduct  or  management  of  which  the  payment  of  their  claims  may  depend.  They 
have  trusted  to  the  contribution  of  the  special  partner,  to  the  abiUty  of  the  general 
partners,  and  to  the  unhmited  habUity  of  the  general  partners.  None  of  these  should 
be  subject  to  any  alteration,  effective  as  to  third  persons,  in  any  manner  b}-  the 
partners,  without  the  consent  of  the  creditors  of  the  partnership*). 

1)  Manhattan  Brass  Co.   v.  AWin,  (1S90)  762;  Bates  on  Limited' Partnership,  sees.  104. 

35  lU.  App.  336;  Sheble  v.  Strong,  (1889)  128  et  seq. ;  Madison  Bank  v.  Gould,  (1843)  .5  HUl 

Pa.  315.  —  2)  Allegheny  Nat.  Bank  V.  Bailey,  (N.    Y.)    309;    Continental   Bank   v.    Strauss, 

(1891)  147  Pa,   111;  Imperial  Shale  Brick  Co,  (1893)    132   X.    Y.    148;    Outcalt    v.    Burnet, 

V,    Jewett,    (1901)    169    N.    Y.    143;    Hess    v.  (1855)    1    Handy    (Ohio)    404;    Richardson   v, 

Werts,    (1818)    4   Serg,    &   R,    (Pa.)    356.    —  Hogg,    (1861)    38   Pa.    153;    Fourth   St.    Nat, 

3)   Sturgeon    v.    ApoUo    Oil  Co.,    (1902)    203  Bank  v.  WTiitaker,  (1895)  170  Pa.  297;  Fams- 

Pa.  369;  Casola  v.  Kugelman,  (1898))  54  N.  Y.  worth  v.  Boardman.  (1881)  131  Mass.  115. 
Supp.  89;  (1900)  164  N.  Y.  608.  —  *)  30  Cyc. 
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Where,  however,  the  acts  of  the  special  partner  do  not  in  any  manner  affect  the 
contribution  made  or  the  free  conduct  and  management  of  the  business,  there  is 
no  objection  to  such  action.  Thus  the  special  partner  cannot  in  any  mamier  affect  any 
one  of  these  incidents  by  merely  giving  ad\'ii  e,  thereby  leaving  the  general  part- 
ners free  to  act  as  they  deem  best ;  or  by  msjiection  of  the  books.  So,  also,  the 
special  partner  cannot  in  any  mamier  represent  himself  as  a  general  partner;  affect 
the  general  authority  of  the  general  partners;  or  diminish  his  contribution  to  the 
capital,  by  deahng  \\'ith  the  partnership  hi  the  same  manner  and  to  the  same  ex- 
tent as  third  persons.  These  transactions  are  subject  only  to  the  restrictions  that 
they  shall  not  be  such  acts  as  can  be  done  only  in  the  capacity  of  a  partner  and  that 
they  shall  not  be  fraudulent  as  to  the  other  creditors.  Of  course,  if  the  transactions 
are,  in  truth,  merely  means  for  the  diminution  or  return  of  the  contribution,  the 
courts  will  so  construe  them  and  impose  unlimited  liability  or  a  habihty  to  repay 
the  amount  received,  as  the  case  may  be^). 

There  is  the  further  restriction  that  the  special  partner  .shall  not  act  for  the 
partnership  as  agent,  attorney,  or  otherwise.  This  restriction  as  to  attorney  does 
not  fall  \vithiii  the  reasons  given,  supra.  Some  of  the  States  do  not  impose  such 
restriction  as  to  an  attorney.  The  agency  is  not  that  of  an  occasional  act  but  such 
as  are  general  or  of  such  character  as  to  give  the  agent  such  control  of  the  business 
as  the  statute  seeks  to  prohibit.  These  statutes,  as  construed  in  some  States,  have 
become  almost  devoid  of  use,  other  courts  have  tended  to  increase  their  efficiency 
of  late  years  2). 

When  the  statute  causes  the  partnership  to  lose  its  hmited  character  upon 
the  interference  of  the  special  partner  in  the  business  in  a  manner  contrary  to  the 
terms  of  the  statute,  a  termination  of  the  interference  does  not  restore  the  hmited 
character  of  the  partnership.  But  \\hen  the  act  is  miintentional,  mider  the  statutes 
making  such  a  distinction,  there  would  not  appear  to  apply  the  same  reasoning, 
and  a  termination  of  the  interference  should  prevent  unhmited  hability  thereafter. 
This  is  because  of  the  fact  that  the  character  of  the  partnership  has  not  been  changed ; 
but  the  special  partner  acting  has  become  liable  only  as  to  the  particular  matter 3). 

5.  PREFERENTIAL  TRANSFERS.  —  Every  transfer  of  the  property  or 
rights  in  the  property  of  the  partnership  made  by  the  partnership  while  insolvent 
or  in  contemplation  of  insolvency  or  after  or  in  contemplation  of  insolvency  of  any 
partner  or  of  any  of  the  property  or  effects  of  a  general  or  special  partner,  made 
by  a  general  or  special  partner  when  insolvent  or  after  or  in  contemplation  of  in- 
solvency of  such  partnerslup  or  of  such  partner,  with  the  intent  to  give  a  preference 
to  any  creditor  of  such  partnership  or  insolvent  partner  or  other  creditor  of  the 
partnership  and  every  judgment  confessed,  lien  created,  or  security  given  by  such 
partner,  mider  the  like  circumstances,  and  with  the  like  intent,  is  in  like  manners 
void  as  against  the  creditors  of  the  partnership.  Insolvency,  under  this  requirement, 
means  that  the  partnership  does  not  possess  sufficient  assets,  both  in  possession 
or  due,  to  pay  all  its  habilities*).  The  mere  insolvency  of  the  special  partnership 
does  not,  of  itself,  deprive  a  particular  judgment  creditor  of  his  right  to  issue  exe- 
cution or  prevent  an  individual  creditor  from  beginning  an  action  for  the  recovery 
of  his  claim 6).  On  the  insolvency  of  the  partnership,  the  partnership  property  is 
said  to  become  a  tnist  fund  for  the  benefit  of  the  creditors  of  the  partnership,  to  be 
distributed  rateably  among  all  the  creditors;  and  any  creditor  may  bring  a  credi- 
tors' bill  to  compel  such  distribution.  This  occurs  at  the  moment  of  the  assign- 
ment when  the  rights  of  the  creditors  and  the  special  partner  become  fixed. 
^Tiile  the  special  j)artner  cannot  compete  as  to  the  then  creditors  with  respect  to 
his  then  claims,  this  does  not  apply  to  subsequent  claims  on  the  part  of  either''). 

1)  Rayne  v.   Terrell,   (1881)   33  La.  Ann.  ship,   sec.    119.   —  ^)   VValkenshaw   v.    Perzel, 

812;  Mo  Knight  V.  Ralcliff,  (1863)  44  Pa.  156;  (1866)    32   How.    Pr.    (N.    Y.)    233;    BaUey   v. 

Metropolitan  Nat.  Bank  v.  Sirret,   (1884)   97  Hornthal.  (1898)   154  N.   Y.  648;  61  Am.  St. 

N.   Y.   320;   In  re  Terry,  (1810)  5  Bias.    110;  Rep.   645.   —  5)  Greene  v.   Breek,   (1860)  32 

Lewis  V.   Graham,   (1857)  4  Abb.   Pr.   (N.    Y.)  Barb.    (N.    Y.)    73;    Stiefel    v.    Berlin,    (1898) 

106;  Richt«r  v.  Poppenhpusen,  (1870)  42  N.  Y.  51  N.  Y.  Supp.  147.  —  ^)  In  re  Crocker,  (1902) 

373;    Uhnan   v.   Briggs,   (1880)   32   La.    Ann.  74  N.    Y.   Supp.    624;   In   re  Crocker,   (1902) 

657;   Barrows  v.   Downs,   (1868)  9  R.   I.   446.  171  N.  Y.  15;  Innes  v.  Lansing,  (1839)  7  Paige 

—   -)    McKiiight    V.    Ratcliff,    (1863)    44   Pa.  (N.    Y.)   583;   Jackson   v.    Sheldon,    (1859)   9 

156;    Farnsworth    v.    Boardman,    (1881)    131  Abb.  Pr.  (N.  Y.)  127. 
Mass.    115.   —  3)   Bates  on   Limited   Partner- 
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This  restriction  on  the  rights  of  the  special  partner  appUes  only  as  to  his  contri- 
bution and  not  as  to  any  such  dealing  as  third  persons  are  permitted  to  have  with 
the  partnership  1). 

Where  the  special  partner  is  a  party  to  any  act  in  preference  of  the  creditors 
of  the  partnership  or  consents  thereto,  he  forfeits  his  right  to  limited  UabiUty  as 
to  aU  the  Uabilities  of  the  partnership''^). 

The  liability  incurred  by  a  special  partner  by  reason  of  such  acts  is  not  a  penalty, 
but  simply  a  withdrawal  of  the  protection  of  the  statute,  leaving  a  liability  which 
can  be  enforced  in  another  State  ^). 

It  is  not  a  violation  of  the  statute  for  the  partners  to  allow  a  judgment  to  be 
taken  or  an  attachment  to  be  obtained  against  the  partnership  by  default*) ;  nor 
to  make  a  general  assignment  for  the  creditors  -nithout  preferences 5);  nor  to  make 
a  sale  of  the  partnership  property  to  a  bona  fide  purchaser^). 

A  creditor  may  come  into  equity  to  protect  his  rights  under  this  provision 
without  first  securing  a  judgment  on  his  claim  against  the  partnership.  The  proceed- 
ings must  be  in  the  nar.ies  of  himself  and  all  other  creditors  who  may  make  them- 
selves parties  thereto'). 

6.  APPLICATION  OF  ASSETS.  —  So  long  as  the  property  of  the  partnership 
has  not  come  into  the  possession  of  the  court  by  reason  of  the  appointment  of  a 
receiver,  it  is  subject  to  execution  process  of  a  judgment  creditor*).  The  property 
of  the  partnership  is  subject  to  the  Uabihties  of  the  partnership  to  persons  other 
than  partners,  except  that  the  special  partner  maj'  prove  pari  passu  with  the  ordi- 
nary firm  creditors  as  to  his  dealings  with  the  firm  which  are  not  related  to  his  con- 
tribution or  in  violation  of  the  statute.  Thereafter  the  special  partner  may  recover 
the  amount  of  his  capital  contriijuted  according  to  the  terms  of  the  agreement  among 
the  partners,  special  and  general.  After  insolvency  has  arisen  or  the  partnership 
property  has  come  into  the  possession  of  the  court,  the  rights  of  creditors,  other 
than  partners,  are  paramount  to  the  rights  of  the  partners,  except  as  to  those  rights 
which  a  special  or  limited  partner  has  obtained  by  reason  of  his  dealings  with  the 
firm  as  any  third  persons  might.  After  the  Uabilities  to  third  persons  and  those  to 
the  special  partner  arising  out  of  his  ordinary  deahngs  with  the  partnership  have 
been  satisfied,  the  court  will  distribute  the  remaining  assets  according  to  the  agree- 
ment. In  the  absence  of  an  agreement,  then  equally,  if  the  shares  of  the  partners 
in  the  capital  stock  are  equal,  in  some  jurisdictions ;  equaUj-  irrespective  of  the  shares 
of  the  stock  in  other  jurisdictions ;  and  according  to  the  facts  of  the  particular  case 
in  stiU  other  jiuisdictions.  The  rules  and  principles  appUcable  to  ordinary  partner- 
ships are  equally  applicable  in  this  instance  to  limited  or  special  partnerships.  The 
rights  of  the  separate  creditors  of  the  individual  partners,  whether  of  the  general 
or  the  special  partners,  are  the  same  as  in  the  case  of  an  ordinary  partnership.  Such 
creditoi-s  can  subject  the  partner's  share  to  the  payment  of  his  separate  debt  only 
in  the  same  manner  and  to  the  same  extent  as  in  the  case  of  an  ordinary  partner- 
ship; the  property  subject  to  such  debt  or  UabUity  is  only  the  amount  which  the 
particular  partner  is  entitled  to  receive  after  aU  the  partnership  liabilities  have 
been  satisfied  and  the  equities  among  the  partners  have  been  satisfied  and  termina- 
ted. These  equities  are  the  same  as  in  the  case  of  an  ordinary  partnersliip.  The  right 
of  the  sheriff  or  execution  officer  to  take  the  property  of  the  partnership  from  the 
possession,  of  the  partnership  for  the  pm-pose  of  subjecting  it  to  the  debt  of  a  creditor 
of  an  individual  partner  is  the  same  as  in  the  case  of  an  ordinary  partnership ;  and 
is  governed  by  the  statutes  of  the  particular  State  and  may  be  said  generally  not 
to  be  permitted.  This  is  true  as  to  both  general  and  special  partners.  When,  for 
a  violation  of  the  statute,  the  special  partner  forfeits  his  rights  imder  the  statute, 


I)   In  re   Price.    (1902)    74  N.   Y.  Supp.  (1898)  54  N.  Y.  Supp.  89:  Casola  v.  Vasquez. 

624;    In    re    Crocker,    (1902)    171    N.    Y.    15.  (1900)  164  N.  Y.  608.  —  *)  Hall  v.  Glessner. 

—   2)   Lineweaver   v.    Slagle,    (1885)    64  Md.  (1889)    100  Mo.    155;   Van   AlstjTie  v.   Cook, 

465;    Fannsworth    v.    Boardman.    (1881)    131  (1862)  25  N.   Y.  489;  Greene  v.  Breck,  (1860) 

Mass.    115;    \^■hitcomb   v.    Fowle.    (1819)    10  32  Barb.  (N.  Y.)  73. —«)  Schwartz  v.  Soutter. 

Daly  (X.   Y.)  23;  McArthur  v.  Chase,  (1857)  (1886)  103  X.  Y.  683;  Tracy  v.  Tuffly,  (1889) 

13    Gratt.    (Va.)    683    Casola    v.    Kugelman.  134  V.  S.  206.  —  ^)  State  Bank  v.  Blanchard, 

(1898)     33    N.     Y.     App.     Div.     428;     Singer  (1893)   90  Va.   22.  —  ')  Crouch  v.   First  Nat. 

V.    Kelly,    (1863)    44    Pa.    145    Coffin's    App.  Bank    of    Chicago.    (1895)     156    111.     342.    — 

(1884)  106  Pa.  280.  —  ^)  Casola  v.  Kugelman,  »)  Van  Alstyne  v.  Cook.  (1862)  25  N.  Y.  488. 
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he  is  subject  to  the  rules  and  regulations  which  govern  the  ordinary  partners  in  an 
ordinary  partnership  as  indicated,  supra^). 

Under  the  statutes  generally  the  special  partner  who  deals  with  the  partner- 
ship as  an  ordinary  creditor  is  postponed  to  the  creditors  who  are  not  partners  and 
any  payment  made  to  him  after  insolvency  or  on  dissolution  will  be  set  aside  and 
made  subject  to  the  claims  of  the  other  creditors^). 

The  rights  of  the  personal  representatives  of  a  general  or  special  partner  or  of 
third  persons  claiming  through  or  under  a  general  or  special  partner  in  the  apph- 
cation  of  the  partnership  property  are  the  same  as  they  are  in  the  case  of  an  ordinary 
partnership  as  set  forth,  supra"')- 

G.  Actions  by  and  against  Limited  Partnerships.  —  Actions  and  special  proceed- 
ings in  relation  to  the  business  of  the  partnerslup  may  be  brought  and  conducted 
by  and  against  the  general  partners,  in  the  same  maimer  as  if  there  were  no  special  or 
limited  partners.  This  provision  appUes,  of  course,  only  to  such  partnerships  as 
are  duly  formed  imder  the  terms  of  the  statute  and  have  not  in  any  manner  lost 
the  protection  and  immunities  of  the  statute.  Where  such  is  not  the  case,  all  the 
partners  are  general  partners  and  the  actions  and  proceedings  must  be  as  in  the 
case  of  an  ordinary  partnership.  The  circumstances  of  the  case  may,  however,  raise 
an  estoppel  so  that  the  person  who  intended  to  be  a  special  partner  need  not  be  made 
a  party  to  the  action.  Wliere  the  creditors  of  the  partnership  have  pursued  their 
rights  against  the  partnersliip  and  later  discover  that  the  special  partner  has  forfeited 
his  rights  and  immunities  under  the  statute,  any  creditor  of  the  partnership  may 
still  pursue  the  hability  of  the  special  partner  as  a  general  partner  on  behalf  of  himself 
and  all  the  other  creditors  if  the  partnership  is  insolvent,  or  in  his  own  behalf  in 
those  States  in  which  an  action  against  one  or  more  but  not  all  of  the  general  part- 
ners does  not  extinguish  the  right  as  against  the  other  partners  who  may  be  latter 
discovered*). 

The  service  is  governed  by  the  same  rules  as  in  the  case  of  an  ordinary  partner- 
ship and  the  judgment  is  binding  upon  the  parties  to  the  same  extent  as  in  the 
case  of  an  ordinary  partnership.  Where  a  special  partnership  is  being  sued,  the 
fact  of  the  formation  under  the  terms  of  the  statute  must  be  averred^). 

H.  Assignment  of  a  Partner's  Share.  —  Under  the  terms  of  the  statutes,  in 
some  of  the  States,  the  special  partners  may,  with  the  consent  of  the  general  part- 
ners, assign  their  interests  in  the  partnership  to  a  third  person  who  thereupon 
becomes  a  special  partner  in  place  of  the  assigning  partner  upon  filing  the  certificate 
required  under  such  circumstances.  No  dissolution  is  produced  under  such  circum- 
stances and  the  formaUties  are  not  as  formal  as  in  an  original  formation  or  altera- 
tion«).  In  a  few  States,  one  or  more  of  the  general  partners,  but  not  all,  may  assign 
or  transfer  their  interests  in  the  partnersliip  ^^ith  the  consent  of  the  other  partners, 
both  general  and  special,  without  causing  a  dissolution  of  the  partnership,  provided 
such  facts  are  certified  and  recorded  witli  the  same  formaUties  as  in  the  case  of 
original  formation^).  The  death  of  a  partner,  general  or  special,  as  a  rule  dissolves 
the  partnership  as  in  ordinary  partnerships ;  but  in  a  few  States,  by  the  articles  of 
agreement  this  may  be  provided  agauist  as  in  the  case  of  an  ordinary  partnership. 
In  Pennsylvania,  this  is  hmited  to  the  case  of  a  special  partner  but  in  New  York 
the  statute  is  general.  This  statute  provides  that  the  business  must  be  continued  by 
the  surviving  partners  and  the  personal  representives  of  the  deceased  partner  who 
succeed  to  the  rights  and  habilities  of  the  deceased  partner.  There  appears  to  be 
a  sufficient  reason  for  the  provision  that  the  decease  of  a  special  partner  does  not 
necessarily  dissolve  the  partnership  because  of  the  fact  that  he  has  contributed  only 

1)  Savage   v.  Carney,    (Tenn.    Ch.  App.,  N.    Y.   Act,   sec.    37.)   —  ^)   Wakkenshaw   v. 

1898)  47  S.  W.  571;  Green  V.  Hood,  (1889)  42  Perzel,    (1866)    4   Robt.    (N.    Y.)    426;    Sher- 

111.  App.  652;  Sherwood  V.  His  Creditors,  (1890)  wood  v.    His   Creditors,   (1890)   42   La.    Ann. 

42  La  Ann.   103;  Harris  v.  Murray,  (1864)  28  103.   —  «)   Walkenshaw  v.   Perzel,   (1866)  32 

N.  Y.  574;  Hayes  v.  Heyer,  (1866)  35  N.  Y.  How.  Prac.  (X.  Y.)  233;  McArthur  v.  Chase, 

326;  McArthur  v.  Chase,  "(1857)  13  Grat.  (Va.)  (1857)  13  Grat.  (Va.)  683;  Durant  v.  Abend- 

683;  30  Cyc.   764.  —  2)  Appeal  of  Dunning,  roth,   (1884)   97   N.   Y.    132;   Safe  Deposit   & 

(1863)  44  Pa.    150;   Appeal  of  Coffin,   (1884)  Trust  Co.  v.  Cahn,  (1906)  102  Md.  530;  Hotopp 

106  Pa.   280;  Jai'fe  v.   Krum,   (1886)  88  Mo.  v.  Huber,  (1899)  160  N.  Y.  524.  —  f^)  30  Cyc. 

669;    Sherwood   v.    His   Creditors,    (1890)    42  764,  et  seq. —  ")  See  statutes  of  Pennsylvania, 

La.   Ann.    103;   White  v.   Hackett,   (1859)   20  New  York,  N.  Y.,  and  New  Jersey.  —  ')  See 

N.    Y.    178.     (Permitted    under    the    present  the  statutes  of  New  Jersey  and  Pennsylvania. 
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a  specific  amount,  and  this  amount  cannot  be  withdrawn  to  the  detriment  of  the 
creditors  of  the  partnership.  But  in  the  case  of  the  general  partners,  there  is 
support  rather  for  the  opposite  \-iew.  These  statutes  are  not  general  among  the 
States. 

I.  Dissolution.  —  Generally  speaking,  a  dissolution  of  a  special  partnership 
results  in  the  same  maimer  and  produces  the  same  results  as  in  the  case  of  an  ordi- 
nary partnership.  Because  of  the  record,  however,  it  is  generally  required  that  the 
partnership  cannot  be  dissolved  by  act  of  the  parties  before  the  termination  of  the 
time  stated  m  the  certificate  of  formation,  unless  such  fact  be  recorded  and  advertis- 
ed as  in  the  case  of  formation.  This  appears  to  be  a  proper  provision  necessary  to 
give  full  effect  to  the  facts  appearing  on  the  record.  Just  what  effect  the  death  of 
one  or  more  of  the  general  or  special  partners  may  have  on  the  existence  of  the 
partnership  may  be  somewhat  doubtful.  It  is  submitted,  however,  that  the  only 
safe  way  to  secure  absolute  protection,  is  to  record  and  advertise  the  fact  of  disso- 
lution as  in  other  cases.  The  same  is  doubtless  true  as  to  other  causes  of  dissolution 
which  are  not  the  acts  of  the  parties.  Where  the  dissolution  results  from  the  termi- 
nation of  the  term  stated  in  the  recorded  certificate,  no  advertisement  is  necessary 
and  the  hmited  partner  cannot  thereafter  be  made  Uable  as  a  general  partner  ex- 
cept by  his  own  acts  and  his  contribution  is  not  subject  to  the  liabiUties  incurred 
by  the  general  partners  thereafter.  Third  persons  and  creditors  of  the  partnership 
must  take  notice  of  the  facts  of  appearing  on  the  record.  The  dissolution  of  the 
special  partnership,  as  such,  caused  by  the  disregard  of  the  terms  of  the  statute 
has  been  noted,  supra.  In  all  such  cases  the  partnership  ceases  to  be  a  special  or 
limited  partnership  and  becomes  forthwith  a  general  partnership,  in  wliich  aU  the 
partners,  both  general  and  special,  become  liable  for  any  and  all  liabihties  incurred 
thereafter  as  general  partners.  It  is  believed  that  such  persons  as  were  creditors  of  the 
special  partnership  before  the  time  of  its  termination  by  such  acts  have  their  actions 
as  to  the  contribution  of  the  special  partners  as  against  the  rights  of  the  creditors 
of  the  partnei-ship  in  its  ordinary  capacity i). 

J.  Authority  of  Partners  after  Dissolution.  —  Tlie  authority  of  the  partners 
after  dissolution  is  governed  by  the  same  rules  as  in  the  case  of  an  ordinary  partner- 
ship. The  authority  is  in  the  general  partners  only.  Such  authority  consists  only 
of  the  power  to  do  such  acts  as  are  necessary  to  wind  up  and  hquidate  the  business 
and  affairs  of  the  partnership  as  in  the  case  of  an  ordinary  partnership.  The  special 
partner  has  no  right  or  authority  to  take  any  part  in  the  winding  up  or  settlement 
of  the  partnership  affairs  nor  to  take  possession  of  any  of  the  property  or  effects 
of  the  partnership  for  that  purpose.  He  has  of  course  the  right  to  come  into  a  court 
of  equity  to  protect  his  interest  for  the  purpose  of  securing  an  account  of  the  partner- 
ship affairs  or  the  appointment  of  a  receiver  to  conduct  the  hquidation  and  settle- 
ment of  the  business  and  affairs  on  cause  shown.  Where  the  special  partner  does 
such  acts  with  the  assistance  of  the  court  he  does  not  become  liable  as  a  general 
partner,  even  though  the  court  may  appoint  him  as  trustee  or  receiver  for  the  purpose 
of  winding  up  the  affairs  of  the  partnersliip.  \Miere  some  or  all  of  the  general  partners 
have  become  deceased,  the  rights  and  duties  of  the  personal  representatives  of  such 
partner  are  the  same  as  in  the  case  of  an  ordinary  partnership.  The  distribution 
and  settlement  of  the  affairs  and  property  of  the  partnership,  as  between  the  part- 
ners, whether  general  or  special,  are  governed  by  the  same  rules  as  in  the  case  of  an 
ordinary  partnership 2). 


1)  Ames  V.  Downing,  (18.50)  1  Bradf.  Sur.  102  Md.  530;  30  Cyc.  766.  —  -')  30  Cyc.  767; 

(N.  Y.)  321;  Outcalt  V.  Burnet,  (1855)  1  Handy  38  Cent.  Dig.  Partnership,  sees.  862  et  seq.; 

(Ohio)  40-1;  Andrews  v.  Schott,  (1848)  10  Pa.  Burdick  on  Partnership,  sec.  393. 
47;  Safe  Deposit  &  Trust  Co.  v.  Cahn,   (1906) 
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Statutes  on  Partnership. 

New  York. 
Consolidated  Laws  of  New  York,  1909.    (Wadhams.) 

Partnership  Law. 

Sec.  1.  Short  title.  This  chapter  shall  be  known  as  the  "Partnership  Law." 
Sec.  2.  Partnership  defined.  A  partnership,  as  between  the  members  thereof, 
is  the  association,  not  incorporated,  of  two  or  more  persons,  who  have  agreed  to 
combine  their  labor,  property  and  skill,  or  some  of  them,  for  the  purpose  of  engaging 
in  any  lawful  trade  or  business  and  sharing  the  profits  and  losses,  as  such,  between 
them. 

Sec.  3.  General  partnership.  A  partnership  formed  otherwise  than  in  the  manner 
prescribed  in  this  chapter  for  the  formation  of  a  limited  partnership,  is  a  general 
partnership. 

General  provisions. 

Sec.  ,5.  Authority  of  general  partner.  Every  general  partner  is  agent  for  the 
partnership  in  the  transaction  of  its  business,  and  has  authority  to  do  whatever  is 
necessary  to  carry  on  such  business  in  the  ordinary  manner. 

Sec.  6.  Liability  of  general  partner.  Every  general  partner  is  liable  to  third 
persons  for  all  the  obligations  of  the  partnership,  jointly  and  severally  with  his 
general  copartners. 

This  section  has  been  held  to  apply  only  to  limited  partnerships.  General  partners  are 
liable,  as  heretofore,  jointly,  and  not  jointly  and  severally  as  declared  by  the  section.  Segil- 
man  v.  Friedlander.  (1910)"  138  N.  J.  -App.  Div,  784;  123  N.  J.  Supp.  583.  See  also  Burdick, 
Liability  of  Partners,  in   1 1  Col.  Law  Rev.  101. 

Business  and  partnership  names. 

Sec.  20.  When  partnership  or  business  name  may  be  continued.  The  use  of  a 
partnership  or  a  business  name  may  be  continued  in  either  of  the  foUowing  cases : 

1.  Where  the  business  of  any  firm  or  partnership  in  this  state,  having  business 
relations  with  foreign  countries  or  which  has  transacted  business  in  this  state  for 
not  less  than  three  years,  continues  to  be  conducted  by  some  or  any  of  the  partners, 
their  assignees  or  appointees; 

2.  Where  any  limited  partnership  shall  hereafter  be  formed  under  the  laws  of 
this  state  it  may  use  the  firm  or  corporate  name  of  any  general  or  limited  partnership 
or  of  any  corporation,  domestic  or  foreign,  which  may  theretofore  have  carried  on  its 
business  within  this  state,  where  said  general  or  limited  partnership  or  corporation 
has  discontinued  or  shall  be  about  to  discontinue  its  business  withm  the  state,  and 
where  a  majority  of  the  partners,  general  or  special,  in  either  of  such  last  mentioned 
copartnership,  or  of  the  survivors  tliereof,  shall  be  members  of  the  new  limited 
copartnership,  or  where  a  majority  of  the  members  of  such  copartnership  theretofore 
existing  or  of  the  surviving  members  thereof,  or  where  stockholders  holding  a  majority 
of  the  stock  of  such  corporation  shaU  consent  in  writing  to  the  use  of  such  firm  or 
corporate  name  by  such  new  copartnership;  or 

3.  Where  any  resident  of  this  state  dies,  wlio  at  the  time  of  his  death  and  for 
at  least  five  years  immediately  prior  thereto,  conducted  and  carried  on  in  his  sole 
name,  any  business  in  this  state,  or  who  at  the  time  of  his  death,  so  conducted  and 
carried  on  any  business  hav^ing  relation  with  other  states  of  foreign  countries,  the 
right  to  use  the  name  of  such  person,  for  the  purpose  of  continuing  and  carrying  on 
such  business,  shall  survive  and  pass  and  be  disposed  of  and  accounted  for  as  part 
of  the  personal  estate  of  such  deceased  person  and  such  business  maj'  be  continned 
and  carried  on  under  such  name  by  any  person  who  comes  into  the  legal  possession 
thereof. 

Sec.  21.  Certificate  to  be  filed  and  recorded.  Clerk's  fees.  Wlienever  a  partner- 
ship or  business  name  continues  to  be  used  as  provided  by  the  last  preceding  section, 
the  person  or  persons  using  such  name  shall  sign  and  acknowledge  a  certificate,  de- 
claring the  person  or  persons  intending  to  deal  under  such  name,  with  their  respective 
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places  of  residence,  and  fUe  the  same  in  the  clerk's  office  of  the  county  where  the 
principal  place  of  business  is  located,  and  cause  a  copy  of  such  certificate  to  be 
published  once  in  each  of  four  consecutive  weeks  in  a  newspaper  of  the  city  or  town 
in  which  such  principal  place  of  business  is  located,  or  if  none  be  published  in  such 
city  or  town,  in  the  newspaper  nearest  thereto.  A  county  clerk  with  whom  any 
such  certificate  is  filed,  shall  keep  a  book  in  which  all  such  certificates  shall  be  re- 
corded, with  their  date  of  record,  and  also  a  register  in  which  shall  be  entered  in 
alphabetical  order  the  name  of  every  such  partnership  and  of  the  partners  thereof, 
and  every  such  business  name  of  a  deceased  person  and  the  names  of  the  persons 
filing  certificates  there.  The  clerk  is  entitled  to  a  fee  of  one  dollar  for  filing  and 
recording  such  certificate  and  entering  such  names,  and  to  an  additional  fee  of  ten 
cents  for  every  name  of  a  partner  beyond  two,  and  to  a  fee  of  fifty  cents  for  a  certified 
copy  of  such  certificate. 

Sec.  22,  Fictitious  firm  names  prohibited.  No  person  shall  hereafter  transact 
business  in  the  name  of  a  partner  not  interested  in  his  firm,  and  when  the  desig- 
nation "and  company,"  or  "and  Co.."  is  used,  it  shall  represent  an  actual  partner;  but 
a  violation  of  this  section  shall  not  be  a  defense  in  an  action  or  proceeding  brought  by 
an  assignee  for  the  benefit  of  creditors,  or  by  a  receiver  of  the  property  of,  or  by  an 
executor  or  administrator  of,  a  person  who  has  violated  the  same. 

Sec.  924,  Page  2809.  Fictitious  copartnership  names.  A  person  who  transacts 
business,  using  the  name,  as  partner,  of  one  not  interested  with  him  as  partner,  or 
using  the  designation  "and  company,"  or  "and  Co.,"  when  no  actual  partner  is  repre- 
sented thereby  is  guilty  of  a  misdemeanor.  But  this  section  does  not  apply  to  any 
case,  where  it  is  specially  prescribed  by  statute  that  a  partnership  name  may  be  con- 
tinued in  use  by  a  successor,  surivor,  or  other  person. 

Sec.  84,  Page  126.  As  banking  companies.  The  circulating  notes  delivered  to 
an  individual  banker  shall  express  only  the  individual  liability  of  the  banker  and 
shall  be  signed  by  him  only  and  not  by  any  attorney  or  agent.  Any  banker  or  person 
acting  as  his  attorney  or  agent  who  shall  violate  any  provision  of  this  section  shall 
forfeit  to  the  people  of  the  state  one  liundred  dollars  for  each  offense,  to  be  collected 
and  paid  into  the  treasury  to  defray  the  general  expenses  of  the  banking  department. 

The  superintendent  shall  not  issue  circulating  notes  to  any  individual  banker 
designating  such  individual  as  a  bank  unless  as  an  addition  to  his  own  proper  name. 
If  such  individual  shall  have  partners  in  the  business  of  banking  at  the  time  of  com- 
mencing the  same,  such  fact  shall  be  known  by  the  words  "and  company,"  to  be 
added  to  his  own  proper  name,  upon  every  note  issued  to  him,  or  them  from  the 
banking  department. 

If  it  shall  appear,  by  the  return  of  any  individual  banker,  or  by  the  report  of  any 
person  designated  by  the  superintendent  of  banks,  that  any  other  person  is  interested 
with  such  individual  banker  directly  or  indirectly  in  the  securities  deposited  by  him 
for  the  purpose  of  obtaining  circulating  notes,  or  in  the  business  of  circulating  such 
notes,  or  in  the  benefits  or  advantages  thereof,  the  superintendent  shall  withhold  all 
mterest  and  dividends  on  the  securities  deposited  with  him,  by  such  banker,  and 
all  circulating  notes  from  such  banker,  until  he  shall  have  filed  in  the  banking  de 
partment  a  certificate,  signed  and  acknowledged  by  every  person  so  returned  or 
reported  as  interested  in  such  securities,  stating  that  such  person  is  interested  with 
such  individual  banker  in  the  circulating  notes  obtained,  or  to  be  obtained  by  him, 
and  in  the  benefits  and  advantages  of  circulating  the  same.  Such  certificate  shall 
be  evidence  that  the  person  signing  and  acknowledging  the  same  is  a  general  partner 
with  such  banker  in  the  business  of  banking,  and  as  such  is  liable  with  him  individu- 
ally for  all  the  debts  and  obligations  created  or  made  by  such  individual  banker  in 
lis  business. 

Sec.  283,  Page  212.  As  mortgage,  etc.  The  superintendent  of  banks  may  issue 
a  licence  under  his  hand  and  official  seal  in  accordance  with  the  provisions  of  this 
article,  authorizing  mortgage  companies  organized  under  the  laws  of  any  other  state 
to  transact  busine.ss  within  the  limits  of  this  state;  and  the  supervisory  power 
granted  by  this  article  shall  apply  to  all  associations,  copartnerships,  individuals, 
joint-stock  companies,  firms,  or  corporations  organized  under  the  laws  of  any  other 
state,  who  sell,  offer  for  sale,  or  negotiate  bonds  or  notes,  secured  by  deed  of  trust 
or  mortgage  of  real  property  or  bonds,  or  obligations  payable  in  installments,  or 
capital  stock,  orchosesin  action,  owned,  issued,  negotiated,  or  guaranteed  by  them; 
and  to  all  associations,  copartnerships,  joint-stock  companies,  or  corporations  organized 
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as  provided  in  sections  two  hundred  and  eighty,  two  hundred  and  eighty-one,  and  two 
hundred  and  eighty-two  of  this  chapter,  and  tlie  provisions  of  article  two  of  this 
chapter  shall  apply  to  such. 

Sec.  284.  Verified  statement  to  be  furnished.  The  companies,  associations,  and 
others  described  in  the  preceding  sections  shall  annually  make  and  furnish  to  the 
superintendent  of  the  banks  a  true  and  verified  statement  of  their  financial  condition 
in  detail  on  blanks  furnished  by  him  for  that  purpose,  which  shall  show: 

1.  The  amount  of  capital  actually  paid  in  cash; 

2.  The  amount  of  capital  subscribed ; 

3.  The  undivided  profits  or  earnings  on  hand; 

4.  The  total  liabilities  itemized  in  such  form  as  may  be  indicated  in  the  blanks; 

5.  The  total  amount  of  moneys  loaned,  invested,  or  guaranteed; 

6.  The  number  and  amount  of  all  mortgages  in  arrears  of  interest  for  a  period 
exceeding  six  months  prior  to  the  date  of  the  report. 

7.  The  number  and  amount  of  mortgages  foreclosed  during  the  past  year; 

8.  The  present  cash  value  of  all  real  property  held  or  owned  through  foreclosure, 
and  such  other  and  further  information  concerning  their  business  affairs  and  methods 
as  the  superintendent  shall  require. 

The  statement  shall  be  signed  by  the  officers  of  the  association,  company,  or 
corporation  or  other  person  making  the  same,  and  in  such  form  as  the  superintendent 
shall  prescribe.  The  superintendent  may,  in  his  discretion,  require  a  like  report, 
either  wholly  or  in  part,  as  to  such  particulars  as  he  may  prescribe,  to  be  made 
and  submitted  to  him  at  any  time  and  within  such  period  as  he  may  designate.  No 
licence  shall  be  issued  unless  the  superintendent,  either  personally  or  by  some  com- 
petent person  or  persons  appointed  by  him,  has  visited  and  examined  thoroughly 
into  the  condition,  business  methods,  and  affairs  generally  of  any  company,  asso- 
ciation, corporation,  copartnership,  or  individual  proposed  to  be  licenced  by  him; 
and  he  may  make  such  examination  as  often  thereafter  as  he  deems  necessary,  and 
such  examination  shall  be  made  at  least  once  in  each  year.  The  superintendent  and 
every  examiner  appointed  by  him  shall  have  power  to  administer  an  oath  to  any 
person  whose  testimony  may  be  required  in  any  such  examination;  and  all  books 
and  papers  which  may  be  deemed  necessary  to  be  examined  by  the  superintendent 
or  examiner  shall  be  produced  when  demanded  in  writing  by  him.  On  every  such 
examination  inquiry  shall  be  made  as  to  the  condition  and  resources  generally  of 
the  company,  corporation,  association,  copartnership,  or  individual  examined, 
the  mode  of  conducting  and  managing  its  affairs,  the  actions  of  its  directors  or  trus- 
tees, the  investment  of  its  funds,  the  safet  f  and  prudence  of  its  management,  the 
security  afforded  to  those  by  whom  its  engagements  are  held,  and  whether  the  re- 
quirements of  its  charter  and  of  law  have  been  complied  with  in  the  administration 
of  its  affairs. 

Sec.  285.  Issue  of  licence.  If  it  shall  appear  to  the  satisfaction  of  the  superintend- 
ent from  such  examination  made,  and  the  statement  or  report  submitted  by  any 
such  corporation  company,  copartnership,  firm,  association,  or  individual  organized 
under  the  laws  of  any  other  state,  pursuant  to  the  requirements  of  the  preceding 
section  that  its  affairs  are  being  conducted  in  a  safe  and  lawful  manner,  he  may  issue 
to  such  company,  corporation,  copartnership,  firm,  or  association  a  licence  under  his 
hand  and  seal,  permitting  it  to  transact  business  in  this  state  for  the  term  of  one 
year  from  the  date  thereof. 

Sec.  286.  Unlicenced  companies  prohibited.  No  person,  association,  corpora- 
tion, company,  or  copartnership  shall  act  in  this  state  as  the  agent  or  representative 
of  any  company,  corporation,  or  others  described  in  section  two  hundred  and  eighty- 
three  of  this  chapter,  unless  the  same  has  been  duly  licenced  by  the  superintendent  of 
banks  as  hereinbefore  provided.  Every  such  company,  corporation,  or  others,  describ- 
ed in  section  two  hundred  and  eighty-three  of  this  chapter,  organized  under  the  laws 
of  any  other  state,  shall  within  thirty  days  after  being  authorized  to  transact  business 
in  this  state,  file  in  the  office  of  the  superintendent  of  banks,  a  certificate  stating  the 
name  and  business  address  of  every  person,  association,  corporation,  company,  firm, 
or  others,  who  act  or  propose  to  act  in  this  state  as  its  agent  or  representative,  and 
in  case  of  any  change  in  such  representative,  an  amended  certificate  shall  be  forth- 
with filed  as  herein  provided.  Whoever  shall  offend  against  the  provisions  of  this 
section  shall  forfeit  to  the  people  of  the  state  the  sum  of  one  thousand  dollars  for 
every  offense. 
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Sec.  287.  Revocation  of  licence.  If  it  shall  appear  to  the  superintendent  from 
an  examination  made  of  or  report  submitted  by  any  licencee  organized  under  the 
laws  of  any  other  state  under  the  provisions  of  this  article,  or  from  sufficient  infor- 
mation otherwise  obtained,  that  such  licencee  is  conducting  the  business  and  affairs 
in  an  unsafe  and  unauthorized  manner,  he  shall,  by  an  order  under  his  hand  and 
official  seal,  addressed  to  such  Hcencee,  direct  it  to  discontinue  such  unsafe  or  illegal 
practices  and  to  conform  to  the  requirements  of  its  charter  and  of  law,  and  to  provide 
for  the  safety  and  security  of  its  transactions.  It  such  licencee  shaO  neglect,  or  refuse 
to  make  any  reports  as  herein  specified,  or  to  comply  with  such  order,  or  if  it  shall 
appear  to  the  superintendent  that  it  is  unsafe  or  inexpedient  for  any  such  licencee 
continue  the  transaction  of  business,  he  shall  forthwith  revoke  the  licence  granted  to 
any  such  licencee,  and  serve  a  copy  of  the  order  of  revocation  on  the  company, 
association,  corporation,  copartnership,  or  individual  whose  Ucence  is  revoked,  at 
its  principal  office  for  the  transaction  of  business  in  this  state,  and  also  upon  each 
agent  or  representative  thereof  within  the  state  specified  in  the  certificate  provided 
for  in  section  two  hundred  and  eighty-six  of  this  chapter,  by  depositing  the  same 
in  the  post-office  directed  to  such  licencee  at  such  prmcipal  place  of  business  and  to 
each  of  such  agents  at  his  place  of  business;  and  the  superintendent  may,  in  his 
discretion,  publish  such  order  with  such  other  facts  as  he  may  deem  proper,  for  six 
successive  days  in  the  state  paper  published  in  the  city  of  Albany. 

Sec.  330,  Page  1305.  Newspaper,  etc.,  publication  of  owner's  name.  Every 
newspaper,  magazine,  or  other  periodically  printed  publication  pubUshed  in  this 
state,  shall  publish  in  every  copy  of  every  issue,  upon  the  outer  cover,  or  at  the  head 
of  the  editorial  page,  the  fuU  name  and  address  of  the  owner,  owners,  proprietor,  or 
proprietors  of  such  pubUcation;  and  if  said  publication  shall  be  owned  or  pubhshed 
by  a  partnership,  limited  partnership,  or  an  incorporated  joint-stock  association, 
then  the  full  names  and  addresses  of  the  partners,  or  officers,  and  managers  of  said 
partnership,  limited  partnership,  or  incorporated  joint-stock  association  shall  be 
published  in  like  manner.  The  representative  capacities  of  those  named  shall  be 
indicated  in  like  manner. 

Sec.  331.  Penalty  for  failing  to  publish.  Any  person,  partnership,  limited 
partnership,  unincorporated  joint-stock  association,  or  corporation  publishing  in  the 
state  of  New  York  a  newspaper,  magazine,  or  other  periodicaDy  printed  pubhcation 
which  omits,  fails,  or  neglects  to  carry  out  the  provisions  of  the  preceding  section 
shall  be  guilty  of  a  misdemeanor  for  each  issue  of  such  publication  over  which  such 
neglect  or  failure  so  to  do  extends;  and  upon  conviction  thereof  shall  be  fined  not 
less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars. 

Sec.  322.  Penalty  for  false  statement.  Any  person,  partnership,  limited  partner- 
ship, unincorporated  joint-stock  association  or  corporation  causing,  or  knowingly 
permitting  his,  their,  or  its  name  or  names  to  be  published  in  such  manner  as  to 
indicate  or  denote  that  he,  they  or  it  is  or  are  the  pubUsher  or  publishers  of  a  publi- 
cation such  as  is  specified  in  section  three  hundred  and  thirty  of  this  article,  and  not 
indicating  truly,  shall  be  liable  to  the  same  extent  as  the  real  publisher  or  publishers 
would  be  in  any  suit  for  damages  involving  such  publication  in  the  subject-matter 
thereof,  brought  against  such  person,  partnership,  limited  partnership,  unincor- 
porated joint-stock  association  or  corporation  as  the  publisher  or  publishers  or  as 
the  alleged  pubUsher  or  publishers  of  such  publication. 

Sec.  2,  Page  452.  Assignments  for  benefit  of  creditors.  Jurisdiction  of  proceedings. 
The  term  "judge"  when  used  in  this  article  shall  apply  equally  to  a  county  judge 
of  the  county  within  which  the  assignment  is  recorded  and  to  justices  of  the  supreme 
court,  and  the  term  "court"  when  used  in  this  article  shall,  in  like  manner,  apply  to 
the  county  court  of  such  county  and  to  the  supreme  court.  All  applications  hereunder 
made  in  the  supreme  court  shall  be  made  to  the  court  or  a  justice  thereof  within 
the  judicial  district  where  the  assignment  is  recorded,  and  all  proceedings  and  hear- 
ings under  this  article  had  in  the  supreme  court  upon  the  return  of  a  citation  shall 
be  had  at  a  special  term  of  said  court  held  in  the  county  where  the  judgment  debtor 
resided  at  tlie  time  of  the  assignment,  or  in  case  of  an  assignment  by  copartners, 
in  the  countj'  where  the  principal  place  of  business  of  such  copartners  was  at  the 
time  of  such  assignment. 

Sec.  3.  Requisites  of  general  assignment.  Every  conveyance  or  assignment 
made  by  a  debtor  of  his  estate,  real  or  personal  or  both,  to  an  assignee  for  the  creditors 
of  such  debtor,  shall  be  in  writing,  and  shall  specifically  state  therein  the  residence 
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and  the  kind  of  business  carried  on  by  such  debtor  at  the  time  of  making  the  assign- 
ment, and  the  place  at  which  such  business  shall  then  be  conducted,  and  if  such  place 
be  in  a  city,  the  street  and  number  thereof,  and  if  in  a  village  or  town  such  apt  desig- 
nation as  sliall  reasonably  identify  such  debtor. 

Every  such  conveyance  or  assignment  shall  be  duly  acknowledged  before  an 
officer,  authorized  to  take  the  acknowledgment  of  deeds  and  shall  be  recorded  in 
the  county  clerk's  office  in  the  county  where  such  debtor  shall  reside  or  carry  on  his 
business  at  the  date  thereof.  An  assignment  by  copartners  shall  be  recorded  in  the 
county  where  the  principal  place  of  business  of  such  copartners  is  situated.  Wlicn 
real  property  is  a  part  of  the  property  assigned,  and  is  situated  in  a  countj'  other 
than  the  one  in  which  the  original  assignment  is  required  to  be  recorded,  a  certified 
copy  of  such  assignment  shall  be  filed  and  recorded  in  the  county  where  such  property 
is  situated. 

The  assent  of  the  assignee,  subscribed  and  acknowledged  by  him,  shall  appear 
in  writing,  embraced  in,  or  at  the  end  of,  or  indorsed  upon  the  assignment,  before 
tlie  same  is  recorded,  and,  if  separate  from  the  assignment,  shall  be  duly  acknowledged. 

Sec.  19,  Page  458.  Service  upon  partners.  Personal  service  upon  one  of  two  or 
more  creditors  who  claim  as  copartners  or  otherwise  as  joint-creditors  shall  be  equi- 
valent to  personal  service  on  all,  and  voluntary  appearance  either  in  person  or  bj' 
attorney  shall  be  equivalent  to  personal  service. 

See.  56,  Page  465.  Consent  of  partnership  to  insolvent's  discharge.  \^'hen  a 
partnership  becomes  a  consenting  creditor,  the  consent  may  be  executed  in  its  behalf, 
and  any  affidavit,  required  of  a  creditor  in  the  proceedings,  ma}'  be  made,  by  either 
of  the  partners. 

Sec.  9,  Page  2160.  Payment  of  wages  by  receiver.  Upon  the  appointment  of 
a  receiver  of  a  partnership,  or  of  a  corporation  organized  under  the  laws  of  this  state 
and  doing  business  therein,  other  than  a  moneyed  corporation,  the  wages  of  the 
employees  of  such  partnership  shall  be  preferred  to  every  other  debt  or  claim. 

Sec.  230,  Page  500.  Compositions  by  joint  debtors.  A  joint  debtor  may  make  a 
separate  composition  with  his  creditor.  Such  a  composition  discharges  the  debtor 
making  it;  and  him  only.  The  creditor  mu.st  execute  to  the  compounding  debtor  a 
release  of  the  indebtedness  or  other  instrument  exonerating  him  therefrom.  A  mem- 
ber of  a  partnership  cannot  thus  compound  for  a  partnership  debt,  until  the  partner- 
ship has  been  dissolved,  by  consent  or  otherwise.  In  that  case  the  instrument  must 
release  or  exonerate  him  from  all  liabiUty  incurred  by  reason  of  his  connection  with 
the  partnership. 

Sec.  231.  Right  of  action  against  joint  debtor  where  there  has  been  a  composition. 
An  instrument  making  a  composition  with  a  creditor  does  not  impair  the  creditor's 
right  of  action  against  any  other  joint  debtor,  or  his  right  to  take  any  proceeding 
against  the  latter ;  unless  an  intent  to  release  or  exonerate  him  appears  affirmatively 
upon  the  face  thereof. 

Sec.  232.  Defenses  by  joint  debtor  who  has  not  compounded.  Where  a  joint 
debtor  including  a  partner  has  compounded,  a  joint  debtor  who  has  not  compounded, 
may  make  any  defense  or  counterclaim,  or  liave  any  other  relief,  as  against  the 
creditor,  to  which  he  would  have  been  entitled,  if  the  composition  had  not  been  made. 

Sec.  233.  Action  by  joint  debtor  against  compounding  debtor.  A  joint  debtor, 
including  a  partner  who  has  not  compounded,  may  require  the  compounding  debtor 
to  contribute  his  ratable  proportion  of  the  joint  debt,  or  of  the  partnership  debts, 
as  the  case  may  be,  as  if  the  latter  had  not  been  discharged. 
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Sec.  1932.  Judgment  against  defendants  jointly  indebted  when  all  are  not 
served.  In  an  action  wherein  the  complaint  demands  judgment  for  a  suit  of  money 
against  two  or  more  defendants,  alleged  to  be  jointly  indebted  upon  contract,  if 
the  summons  be  served  upon  one  or  more,  but  not  upon  all  of  the  defendants,  the 
plaintiff  may  proceed  against  the  defendant  or  defendants  upon  whom  it  is  served, 
unless  the  court  otherwise  directs;  and  if  he  recovers  final  judgement,  it  may  be 
taken  against  all  the  defendants  thus  jointly  indebted. 

Sec.  1933.  Effect  of  such  judgment.  Such  a  judgment  is  conclusive  evidence  of 
the  Uabibty  of  each  defendant,  upon  whom  the  summons  was  personally  served, 
or  who  appeared  in  the  action.    Where  it  is  taken  against  a  defendant  upon  whom 
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the  summons  was  served  by  publication  or  without  the  state,  pursuant  to  an  order 
for  that  purpose,  it  has  the  effect,  as  against  that  defendant,  specified  in  section  445 
of  this  act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after  judgment, 
or  as  against  a  defendant  not  summoned,  it  is  evidence  only  of  the  extent  of  the . 
plaintiff's  demand,  after  the  liability  of  that  defendant  has  been  established  by  other 
evidence. 

Sec.  1934.  Execution;  indorsement  thereupon.  An  execution  upon  such  a 
judgment  must  be  issued,  in  form,  against  all  the  defendants;  but  the  attorney  for 
the  judgment  creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  containing 
the  name  of  each  defendant,  who  was  not  summoned,  and  restricting  the  enforcement 
of  the  execution,  as  prescribed  in  the  next  section. 

Sec.  1935.  How  collected.  An  execution  against  the  person,  issued  upon  such 
a  judgment,  shall  not  be  enforced  against  the  person  of  a  defendant,  whose  name 
is  so  indorsed  thereupon.  An  execution  against  property  issued  upon  such  a  judgment 
shall  not  be  levied  upon  the  sole  property  of  such  a  defendant;  but  it  may  be  collec- 
ted out  of  personal  property  owned  by  him,  jointly  with  the  other  defendants,  who 
were  summoned,  or  with  any  of  them;  and  out  of  the  real  and  personal  property 
of  the  latter  or  of  any  of  them. 

Sec.  1936.  Judgment,  how  docketed;  effect  of  docketing.  Where  a  judgment  has 
been  taken,  as  prescribed  in  section  1932  of  this  act,  the  clerk,  with  whom  the  judg- 
ment-roll is  fUed,  must  write  upon  the  docket,  opposite  or  under  the  name  of  each 
defendant  upon  whom  the  summons  was  not  served,  the  words  "not  summoned"; 
and  a  like  entry  must  be  made  by  each  county  clerk  with  whom  the  judgment  is 
afterwards  docketed.  The  judgment  does  not,  by  virtue  of  its  being  docketed,  bind 
any  real  property  or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment  upon  any  real 
property. 

Sec.  1937.  Action  to  charge  defendants  not  personally  summoned.  After  the 
recovery  of  a  judgment  against  joint  debtors,  as  prescribed  in  section  1932  of  this 
act,  an  action  may  be  maintained  bj'  the  judgment  creditor,  against  one  or  more  of 
the  defendants,  who  were  not  summoned  in  the  original  action,  to  procure  a  judg- 
ment, charging  his  or  their  property  with  the  sum  remaining  unpaid  upon  the  original 
judgment. 

Sec.  1938.  Complaint  in  such  action.  The  complaint  in  such  an  action  must  be 
verified;  must  contain  an  allegation  that  the  judgment  has  not  been  paid;  and  must 
state  the  sum  remaining  unpaid  thereupon  at  the  time  of  the  verification. 

Sec.  1939.  Answer.  The  defendant's  answer  is  restricted  to  defences  or  counter- 
claims, which  he  might  have  made  in  the  original  action,  if  the  summons  therein  had 
been  served  upon  him,  when  it  was  first  served  upon  a  defendant  jointly  indebted 
with  him;  objections  to  the  judgment;  and  defences  or  counterclaims,  which  have 
arisen  since  it  was  rendered. 

Sec.  1940.  Provisional  remedies.  For  the  purpose  of  obtaining  an  order  of  arrest, 
an  injunction  order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  upon  the  contract,  upon  which  the  original  judgment  was  recovered. 

Sec.  1941.  Judgment.  Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must 
determine  the  sum  remaining  unpaid  upon  the  original  judgment;  and  it  may  be 
docketed  and  an  execution  may  be  issued  thereupon,  as  if  it  was  a  judgment  for  the 
sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs  must  be  awarded,  as  if  the 
action  was  brought  upon  the  original  contract  and  the  sum  so  remaining  unpaid  had 
been  recovered  therein. 

Sec.  1945.  Action  against  persons  engaged  in  transportation.  In  an  action 
brought  against  one  or  more  persons  engaged  as  a  joint-stock  association,  partnership, 
or  otherwise,  in  the  periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly  made  a  defendant, 
on  the  ground  that  the  plaintiff  had  joined  with  him,  as  a  defendant,  a  person  not 
jointly  engaged  with  him  in  that  business,  or  on  the  ground  that  the  plaintiff  has 
failed  so  to  join  with  a  person  so  jointly  engaged ;  unless  the  persons  so  engaged  have 
at  least  thirty  days  before  the  commencement  of  the  action,  filed  in  the  clerk's  office 
of  each  county  in  which  they  transport  passengers  or  propertj-,  a  statement  showing 
the  names  of  all  of  them.  A  statement  so  filed  is  conclusive,  for  the  purposes  specified 
in  this  section,  as  against  the  persons  filing  it,  untU  thirty  days  after  filing,  in  like 
maimer,  a  new  statement,  showing  a  change  of  interest. 
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Sec.  1946,  When  partner  not  sued  remains  liable.  Wlien,  for  any  cause,  one  or 
more  partners  have  not  been  joined  as  defendants  in  an  action  upon  a  partnership 
liability,  and  final  judgment  has  been  taken  against  the  persons  made  defendants 
therein,  the  plaintiff,  if  the  judgment  remains  unsatisfied,  may  maintain  a  separate 
action  upon  the  same  demand  against  each  omitted  partner,  setting  forth  in  the 
complaint  the  facts  specified  in  this  section,  as  well  as  the  facts  constituting  his 
cause  of  action  upon  the  demand. 

Sec.  1947.  Continuance  of  partnership  business  during  action  for  accounting,  etc. 
In  an  action  brought  to  dissolve  a  partnership,  or  for  an  accounting  between  partners, 
or  affecting  the  continued  prosecution  of  the  business,  the  court  may,  in  its  discre- 
tion, by  order,  authorize  the  partnership  business  to  be  continued,  during  the 
pendency  of  the  action,  by  one  or  more  of  the  partners,  upon  their  executing  and 
filing  with  the  clerk  an  undertaking  in  such  a  sum  and  with  such  sureties  as  the  order 
prescribes,  to  the  effect  that  they  will  obey  all  orders  of  the  court  in  the  action  and 
perform  all  things  which  the  judgment  therein  requires  them  to  perform.  The  court 
may  impose  such  other  conditions  as  it  deems  proper,  and  it  may  in  its  discretion 
at  any  time  thereafter  require  a  new  undertaking  to  be  given.  The  court  may  also 
ascertain  the  value  of  the  partnership  property,  and  of  the  interest  of  the  respec- 
tive partners  by  a  reference  or  otherwise,  and  may  direct  an  accounting  between 
any  of  the  partners;  and  the  judgment  may  make  such  provision  for  the  pay- 
ment to  the  retiring  partners,  for  their  interest,  and  with  respect  to  the  rights  of 
creditors,  the  title  to  the  partnership  property,  and  otherwise  as  justice  requires, 
with  or  without  the  appointment  of  a  receiver,  or  a  sale  of  the  partnership 
property. 

Sec.  693.  Partners  may  apply  to  discharge  attachment.  If  a  warrant  of  attach- 
ment is  levied  upon  the  interest  of  one  or  more  partners  in  goods  or  chattels  of  a 
partnership,  the  other  partners  who  are  not  defendants  in  the  action,  or  any  of  them, 
may  at  any  time  before  final  judgment,  apply  to  the  judge  who  granted  the  warrant, 
or  to  the  court,  upon  an  affidavit  showing  the  facts,  for  an  order  to  discharge  the 
attachment,  as  to  that  interest. 

Sec.  694.  Undertaking  to  be  given.  Upon  such  an  application,  the  applicant  must 
give  an  undertaking,  with  at  least  two  sufficient  sureties,  to  the  effect  that  they  will 
pay  to  the  sheriff  on  demand,  the  amount  of  any  judgment  which  may  be  recovered 
against  the  partner  who  is  the  defendant  in  the  action,  or  which  may  be  recovered 
against  him,  in  any  other  action,  wherein  the  other  partners  are  not  defendants,  and 
wherein  a  warrant  of  attachment,  or  an  execution,  may  come  to  the  sheriff's  hands, 
at  any  time  before  the  warrant  of  attachment,  which  was  so  levied  is  vacated  or 
annulled;  not  exceeding  a  sum  specified  in  the  undertaking,  which  must  not  be 
less  than  the  value  of  the  interest  of  the  defendant,  in  the  goods  or  chattels  seized, 
by  virtue  of  the  attachment,  as  fixed  by  the  court  or  judge.  If  the  value,  in  the 
opinion  of  the  court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
judge  determines. 

Sec.  1413.  When  partners  may  apply  for  release  of  property  levied  upon.  Where 
an  officer  has  seized  personal  property  of  a  partnership,  before  or  after  its  dissolution, 
upon  a  levy  upon  the  interest  therein  of  a  partner,  made  by  virtue  of  an  execution 
against  his  individual  property,  the  other  partners,  or  former  partners,  having  an  inte- 
rest in  the  property,  or  any  of  them  may,  at  any  time  before  the  sale,  apply  to  a 
judge  of  the  court,  or  to  the  county  judge  of  the  county,  where  the  seizure  was  made, 
upon  an  affidavit,  showing  the  facts  for  an  order,  directing  the  officer  to  release  the 
property,  and  to  deliver  it  to  the  applicant. 

Sec.  1415.  Provision,  where  a  warrant  of  attachment  has  also  been  levied,  etc. 
Where  a  warrant  of  attachment  has  been  levied  upon  the  interest  of  a  defendant,  as 
a  partner,  in  the  personal  property  of  a  partnership,  and  the  attachment  has  been 
discharged  as  to  that  interest,  as  prescribed  in  sections  G93  and  694  of  this  act,  a 
levy,  by  virtue  of  an  execution  against  his  individual  property,  cannot  be  made  upon 
his  interest  on  the  same  property,  unless  the  warrant  of  attachment  has  been  vacated 
or  annulled. 

Sec.  2879.  Service  of  summons.  Where  the  defendant  to  be  served  is  a  corpora- 
tion, or  person,  company  or  partnership  doing  business  in  another  county  than  that 
in  which  he  or  it  resides,  the  summons  may  be  personally  served  upon  it  or  him  by 
delivering  a  copy  thereof  to  an  officer,  managing  agent  or  person  to  whom  a  copy  of 
the  summons  in  an  action  brought  against  the  corporation  in  the  supreme  court 
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might  be  delivered  as  prescribed  in  sections  four  hundred  and  thirty-one  and  four 
hundred  and  thirty-two  of  this  act,  or  to  any  director,  managing  agent  or  trustee 
of  the  corporation,  person,  partnership,  or  company  by  whatever  official  title  he  or 
it  is  called.         ^ 

California. 
Civil  Code,  1909. 


Sec.  2395.  Partnership,  what.  Partnership  is  the  association  of  two  or  more 
persons  for  the  purpose  of  carrying  on  business  together  and  dividing  its  profits  be- 
tween them. 

Sec.  2396.  Ship-owners.  Part-owners  of  a  ship  do  not,  by  simply  using  it  in  a 
joint  enterprise,  become  partners  as  to  the  ship. 

Sec.  2397.  Formation  of  partnership.  A  partnership  can  be  formed  only  by  the 
consent  of  all  the  parties  thereto,  and  therefore  no  new  partner  can  be  admitted 
into  a  partnership  without  the  consent  of  every  existing  member  thereof. 

Partnership  property. 

Sec.  2401.  Partnership  property,  what.  The  property  of  a  partnership  consists  of 
all  that  is  contributed  to  the  common  stock  at  the  formation  of  the  partnership,  and 
all  that  is  subsequently  acquired  thereby. 

Sec.  2402.  Partner's  interest  in  partnership  property.  The  interest  of  each  mem- 
ber of  a  partnership  extends  to  every  portion  of  its  property. 

Sec.  2403.  Partner's  share  in  profits  and  losses.  In  tlie  absence  of  any  agreement 
on  the  subject  the  shares  of  partners  in  the  profit  or  loss  of  the  business  are  equal, 
and  the  share  of  each  in  the  partnership  property  is  the  value  of  his  original  contri- 
bution, increased  or  diminished  by  his  share  of  profit  or  loss. 

Sec.  2404.  When  division  of  losses  implied.  An  agreement  to  divide  the  profits 
of  a  busmess  implies  an  agreement  for  a  corresponding  division  of  its  losses,  unless  it 
is  otherwise  expressly  stipulated. 

Sec.  2405.  Application  of  partnership  property.  Each  member  of  a  partnership 
may  require  its  property  to  be  applied  in  the  discharge  of  its  debts,  and  has  a  lien 
upon  the  shares  of  the  otlier  partners  for  this  purpose,  and  for  the  payment  of  the 
general  balance  it  any  due  to  him. 

Sec.  2406.  Partnership  property  by  presumption.  Property,  whether  real  or 
personal,  acquired  with  partnership  funds,  is  presumed  to  be  partnership  property. 

Mutual  obligation  of  partners. 

Sec.  2410.  Partners  trustees  for  each  other.  The  relations  of  partners  are  con- 
fidential. They  are  trustees  for  each  other  within  the  meaning  of  chapter  one  of  the 
title  on  trusts,  and  their  obligations  as  such  trustees  are  defined  by  that  chapter. 

Sec.  2411.  Good  faith  to  be  observed  between  them.  In  all  proceedings  connected 
with  the  formation,  conduct,  dissolution,  and  liquidation  of  a  partnership,  every 
partner  is  bound  to  act  in  the  higiiest  good  faith  toward  his  copartners.  He  may 
not  obtain  any  advantage  over  them  in  the  partnership  affairs  by  the  slightest  mis- 
representation, concealment,  threat,  or  adverse  pressure  of  any  kind. 

Sec.  2412.  Mutual  liability  of  partners  to  account.  Each  member  of  a  partner- 
ship must  account  to  it  for  everything  that  lie  receives  on  account  thereof,  and  is 
entitled  to  reimbursement  therefrom  for  everything  that  he  properly  expends  for  the 
benefit  thereof,  and  to  be  indemnified  thereby  for  all  losses  and  risks  which  he 
necessarily  incurs  on  its  behalf. 

Sec.  2413.  No  compensation  for  services  to  firm.  A  partner  is  not  entitled  to 
any  compensation  for  services  rendered  by  him  to  the  partnersliip. 

Sec.  2417.  Renunciation  of  future  profits  exonerates  from  liability.  A  partner 
may  exonerate  himself  from  all  future  liability  to  a  third  person,  on  account  of  the 
partnership,  by  renouncing,  in  good  faith,  all  participation  in  its  future  profits,  and 
by  giving  notice  to  such  third  person,  and  to  liis  own  copartners,  that  he  has  made 
such  renunciation,  and  that,  so  far  as  may  be  in  his  power,  he  dissolves  the  partner- 
ship and  does  not  intend  to  be  liable  on  account  thereof  for  the  future. 
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Sec.  2418.  Effect  of  renunciation.  After  a  partner  has  given  notice  of  liis  re- 
nunciation of  tlie  partnersliip,  he  cannot  claim  any  of  its  subsequent  profits,  and  his 
copartners  may  proceed  to  dissolve  the  partnership. 

General  partnership. 

.Sec.  2424.  General  partnership,  what.  Every  partnership  that  is  not  formed  in 
accordance  with  the  law  concerning  special  or  mining  partnerships,  and  every 
special  partnership,  so  far  only  as  the  general  partners  are  concerned,  is  a  general 
partnership. 

Powers  and  authority  of  partners. 

Sec.  2428.  Power  of  majority  of  partners.  Unless  otlierwise  expressly  stipulated, 
the  decision  of  the  majority  of  the  members  of  a  general  partnership  binds  it  in  the 
conduct  of  its  business. 

Sec.  2429.  Authority  of  individual  partner.  Every  general  partner  is  agent  for 
the  partnership  in  tlie  transaction  of  its  business,  and  has  authority  to  do  whatever 
is  necessary  to  carry  on  such  business,  in  tiie  ordinary  manner,  and  for  this  purpose 
may  bind  his  copartners  by  an  agreement  in  writing. 

Sec.  2430.  What  authority  partner  has  not.  A  partner,  as  such,  has  not  authority 
to  do  any  of  the  following  acts,  unless  his  copartners  have  wholly  abandoned  the 
business  to  him,  or  are  incapable  of  acting : 

1.  To  make  an  assignment  of  the  partnership  property  or  any  portion  thereof 
to  a  creditor,  or  to  a  third  person  in  trust  for  the  benefit  of  a  creditor  or  of  all 
creditors ; 

2.  To  dispose  of  the  good-will  of  the  business; 

3.  To  dispose  of  the  whole  of  the  partnership  property  at  once,  unless  it  con- 
sists entirely  of  merchandise; 

4.  To  do  any  act  wliich  would  make  it  impossible  to  carry  on  the  ordinary  busi- 
ness of  the  partnership; 

5.  To  confess  a  judgment; 

6.  To  submit  a  partnership  claim  to  arbitration; 

7.  To  do  any  other  act  not  within  the  scopa  of  the  preceding  section. 

Sec.  24S1.  Partner's  acts  in  bad  faith  when  ineffectual.  A  partner  is  not  bound 
by  any  act  of  a  copartner,  in  bad  faith  toward  him,  though  within  the  scope  of  the 
partner's  powers,  except  in  favor  of  persons  who  have  in  good  faith  parted  with 
value,  in  reliance  upon  such  act. 

Sec.  2435.  Profits  of  individual  partner.  AU  profits  made  by  a  general  partner, 
in  the  course  of  any  business  usually  carried  on  by  the  partnership,  belong  to 
the  firm. 

Sec.  2436.  In  what  business  partner  may  not  engage.  A  general  partner  who 
agrees  to  give  his  personal  attention  to  the  business  of  the  partnership,  may  not 
engage  in  any  business  wliich  gives  him  an  interest  adverse  to  that  of  the  partnership, 
or  which  prevents  him  from  giving  to  such  business  all  the  attention  which  would  be 
advantageous  to  it. 

Sec.  2437.  In  what  he  may  engage.  A  partner  may  engage  in  any  separate  busi- 
ness, except  as  otherwise  provided  by  the  last  two  sections. 

Sec.  2438.  Must  account  to  firm  "for  profits.  A  general  partner  transacting  busi- 
ness contrary  to  the  provisions  of  this  article  may  be  required  by  any  copartner 
to  account  to  the  partnership  for  the  profits  of  such  business. 

Liability  of  partners. 

Sec.  2442.  Liability  of  partners  to  third  persons.  Every  general  partner  is  Hable 
to  third  persons  for  all  the  obligations  of  the  partnership,  jointly  with  his  copartners. 

Sec.  2443.  Liability  for  each  other's  acts  as  agents.  The  Uabihty  of  general 
partners  for  each  other's  acts  is  defined  by  the  title  on  agency. 

Sec.  2444.  Liability  of  one  held  out  as  partner.  Any  one  permitting  himself  to 
be  represented  as  a  partner,  general  or  special,  is  liable,  as  such,  to  third  persons, 
to  whom  such  representation  is  communicated,  and  who,  on  the  faith  thereof,  give 
credit  to  the  partnership. 

Sec.  2445.  No  one  liable  as  partner  unless  held  out  as  such.  No  one  is  liable  as  a 
partner  who  is  not  such  in  fact,  except  as  provided  in  the  last  section. 
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Termination  of  partnership. 

Sec.  2449.  Duration  of  partnership.  If  no  term  is  prescribed  by  agreement  for 
its  duration,  a  general  partnership  continues  until  dissolved  by  a  partner  or  by  oper- 
ation of  law. 

Sec.  2450.  Total  dissolution  of  partnership.  A  general  partnership  is  dissolved 
as  to  all  the  partners: 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  its  duration; 

2.  By  the  expressed  will  of  any  partner,  if  there  is  no  such  agreement; 

3.  By  the  death  of  a  partner; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  interest  of  any  partner  in  the 
partnership  property; 

5.  By  war,  or  the  prohibition  of  commercial  intercourse  between  the  country 
in  which  one  partner  resides  and  that  in  which  another  resides;  or 

6.  By  a  judgment  of  dissolution. 

Sec.  2451.  Partial  dissolution.  A  general  partnership  may  be  dissolved  as  to 
himself  only,  by  the  expressed  will  of  any  partner,  notwithstanding  his  agreement 
for  its  continuance,  subject  however  to  liability  to  his  copartners  for  any  damage 
caused  to  them  thereby,  unless  the  circumstances  are  such  as  entitle  him  to  a  judg- 
ment of  dissolution. 

Sec.  2452.  Partner  entitled  to  dissolution.  A  general  partner  is  entitled  to  a 
judgment  of  dissolution: 

1.  WTien  he,  or  another  partner,  becomes  legally  incapable  of  contracting; 

2.  WTien  another  partner  fails  to  perform  his  duties  under  the  agreement  of 
partnership,  or  is  guilty  of  serious  misconduct;  or 

3.  When  the  business  of  the  partnership  can  be  carried  on  only  at  a  permanent 
loss. 

Sec.  24.53.  Notice  of  termination.  The  liability  of  a  general  partner  for  the  acts 
of  his  copartners,  even  after  a  dissolution  of  the  copartnership,  in  favor  of  the  persons 
who  have  had  dealings  with  and  given  credit  to  the  partnership  during  its  existence, 
untU  they  have  had  per-sonal  notice  of  the  dissolution;  and  in  favor  of  other  persons 
until  such  dissolution  has  been  advertised  in  a  newspaper,  published  in  every  county 
where  the  partnership  at  the  time  of  its  dissolution  had  a  place  of  business,  if  a  news- 
paper is  there  pubhshed,  to  the  extent  in  either  case  to  which  such  persons  part 
with  value  in  good  faith,  and  in  the  behef  that  such  partner  is  still  a  member  of  the 
firm. 

Sec.  24.54.  Notice  by  change  of  name.  A  change  of  the  partnership  name,  which 
plainly  indicates  the  withdrawal  of  a  partner,  is  sufficient  notice  of  the  fact  of  such 
withdrawal  to  all  persons  to  whom  it  is  communicated;  but  a  change  in  the  name, 
which  does  not  contain  such  an  indication,  is  not  notice  of  the  withdrawal  of  any 
partner. 

Liquidation. 

Sec.  2458,  Powers  of  partners  after  dissolution.  After  the  dissolution  of  a  partner- 
ship, the  powers  and  authority  of  the  partners  are  such  only  as  are  prescribed  by 
this  article. 

Sec.  2459.  Who  may  act  in  liquidation.  Any  member  of  a  general  partnership 
may  act  in  liquidation  of  its  affairs,  except  as  provided  by  the  next  section. 

Sec.  2460.  Who  may  not  act  in  liquidation.  If  the  liquidation  of  the  partnership 
is  committed,  by  consent  of  all  the  partners,  to  one  or  more  of  them,  the  others  have 
no  right  to  act  therein :  but  their  acts  are  valid  in  favor  of  persons  parting  with  value, 
in  good  faith,  upon  credit  thereof. 

Sec.  24fil.  Powers  of  partners  in  liquidation.  A  partner  authorized  to  act  in 
liquidation  may  collect,  compromise,  or  release  any  debts  due  to  the  partnership,  pay 
or  compromise  any  claims  against  it,  and  dispose  of  the  partnership  property. 

Sec.  2462.  What  partner  may  do  in  liquidation.  A  partner  authorized  to  act  in 
liquidation  may  indorse  in  the  name  of  the  firm,  promissory  notes  or  other  obligations 
held  by  the  partnership,  for  the  purpose  of  collecting  the  same,  but  he  cannot  create 
any  new  obligation  in  its  name,  or  revive  a  debt  against  the  firm,  by  an  acknowledg- 
ment, when  an  action  thereon  is  barred  under  the  provisions  of  the  code  of  civil 
procedure. 

Sec.  2466.  Fictitious  names,  duties  of  those  using.  Except  as  otherwise  provided 
in  the  next  section,  every  partnership  transacting  business  in  this  state  under  a 
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fictitious  name,  or  a  designation  not  sliowing  the  names  of  the  persons  interested 
as  partners  in  such  business,  must  file  with  tlie  clerk  of  the  county  in  which  its  prin- 
cipal place  of  business  is  situated,  a  certificate,  stating  the  names  in  full  of  all  the 
members  of  such  partnership,  and  their  places  of  residence  and  publish  the  same  once 
a  week  for  four  successive  weeks  in  a  newspaper  published  in  the  county,  if  there  be 
one,  and  if  there  be  none  in  such  county,  then  in  a  newspaper  published  in  the  ad- 
joining county. 

Sec.  2467.  Style  of  foreign  partnership.  A  commercial  or  banking  partnership, 
established  and  transacting  business  in  a  place  without  the  United  States,  may 
without  filing  the  certificate  or  making  the  publication  prescribed  in  the  last  section, 
use  in  this  state  the  partnership  name  used  by  it  there,  although  it  be  fictitious,  or 
do  not  show  the  names  of  the  persons  interested  as  partners  in  such  business. 

Sec.  2468.  Certificates,  execution,  filing,  etc.  The  certificate  filed  with  the  clerk, 
as  provided  in  section  twenty-four  hundred  and  sixty-six,  must  be  signed  by  the  part- 
ners and  acknowledged  before  some  officer  authorized  to  take  the  acknowledgment 
of  conveyances  of  real  property.  V\here  the  partnership  is  hereafter  formed,  the 
certificate  must  be  filed,  and  the  publication  designated  in  that  section  must  be  made 
within  one  month  after  the  formation  of  the  partnership,  or  within  one  month  from 
the  time  designated  in  the  agreement  of  its  members  for  the  commencement  of  the 
partnership;  where  the  partnership  has  been  heretofore  formed,  the  certificate  must 
be  filed  and  the  publication  made  within  six  months  after  the  passage  of  this  act.  Per- 
sons doing  business  as  partners  contrary  to  the  provisions  of  this  article,  shall  not 
maintain  any  action  upon  or  on  account  of  any  contracts  made  or  transactions  had 
in  their  partnership  name  in  any  court  of  this  state  until  they  have  first  filed  the  cer- 
tificate and  made  the  publication  herein  required. 

Sec.  2469.  New  certificates  on  change  of  partner.  On  every  change  in  the  mem- 
bers of  a  partnership  transacting  business  in  this  state  under  a  fictitious  name,  or 
a  designation  which  does  not  show  the  names  of  the  persons  interested  as  partners 
in  its  business,  except  in  the  cases  mentioned  in  section  twenty-four  hundred  and 
sixty-seven,  a  new  certificate  must  be  filed  with  the  county  clerk,  and  a  new  publica- 
tion made  as  required  on  the  formation  of  such  partnership. 

Sec.  2470.  Register  of  such  firms  to  be  kept  by  county  clerk.  Every  county 
clerk  must  keep  a  register  of  the  names  of  firms  and  persons  mentioned  in  the  certifi- 
cates filed  with  him,  pursuant  to  this  article,  entering  in  alphabetical  order  the  name 
of  every  such  partnership  and  of  each  partner  therein. 

Sec.  2471.  Certified  copies  of  register  and  proof  of  publication  to  be  evidence. 
Copies  of  the  entries  of  a  county  clerk,  as  herein  directed,  when  certified  by  him, 
and  affidavits  of  publication  as  herein  directed,  made  by  the  printer,  publisher,  or 
chief  clerk  of  a  newspaper,  are  presumptive  evidence  of  the  facts  therein  stated. 

Sec.  2472.  Foreign  copartnership.  Designation  of  agent.  Every  copartnership, 
other  than  those  mentioned  in  section  two  thousand  four  hundred  and  sixty-seven 
of  this  code,  domiciled  without  this  state,  and  having  no  regular  place  of  business 
within  this  state,  must  within  forty  days  from  the  time  it  commences  to  do  business 
therein,  file  in  the  office  of  the  secretary  of  state  a  designation  of  some  person  re- 
siding within  the  state  upon  whom  process  issued  by  authority  of  or  under  any  law 
of  this  state,  may  be  served.  A  copy  of  such  designation,  duly  certified  by  the  secre- 
tary of  state,  is  sufficient  evidence  of  such  appointment.  Such  process  may  be  served 
on  the  person  so  designated,  or,  in  the  event  that  no  such  person  is  designated  then 
on  the  secretary  of  state,  and  the  service  is  a  vahd  service  on  such  copartnership. 


Code  of  Civil  Procedure. 

Sec.  383.  Suits  on  commercial  paper.  Persons  .severally  liable  upon  the  same 
obligation  or  instrument,  including  the  parties  to  bills  of  exchange  and  promissory 
notes,  and  sureties  on  the  same  or  separate  instruments,  may  all  or  any  of  them  be 
included  in  the  same  action,  at  the  option  of  the  plaintiff;  and  all  or  any  of  them 
join  as  plaintiffs  in  the  same  action,  concerning  or  affecting  the  obligation  or  instru- 
ment upon  which  they  are  severally  liable.  Where  the  same  person  is  insured  by  two 
or  more  insurers,  separatelj'  in  respect  to  the  same  subject  and  interest,  such  person, 
or  the  payee  under  the  policies,  or  the  assignee  of  the  cause  of  action,  or  other  succes- 
sor in  interest  of  such  assured  or  payee,  may  join  all  or  any  of  such  insurers  in  a 
single  action  for  the  recovery  of  a  loss  under  the  several  policies,  and  in  case  of  judg- 
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ment  a  several  judgment  must  be  rendered  against  each  of  such  insurers  according 
as  his  hability  shall  appear. 

Sec.  388,  Actions  in  the  firm  name.  When  two  or  more  persons  associated  in 
any  business,  transfer  such  business  under  a  common  name,  whether  it  comprises 
the  names  of  such  persons  or  not,  the  associates  may  be  sued  by  such  common  name, 
the  summons  in  each  case  being  served  on  one  or  more  of  the  associates;  and  the 
judgment  in  the  action  shall  bind  the  joint  property  of  all  the  associates,  and  tlie  in- 
dividual property  of  the  party  or  parties  served  with  process,  in  the  same  manner 
as  if  all  had  been  named  defendants  and  had  been  sued  upon  their  joint  liability. 

Sec.  389.  Other  parties  may  be  brought  in.  The  court  may  determine  any  con- 
troversy between  parties  before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights;  but  when  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  other  parties,  the  court  must  then 
order  them  to  be  brought  in,  and  to  that  end  may  order  amended  and  supplemented 
pleadings,  or  a  cross-complaint  to  be  filed,  and  summons  thereon  to  be  issued  and 
served.  And  when,  in  an  action  for  the  recovery  of  real  or  personal  property,  or  to 
determine  conflictmg  claims  thereto,  a  person,  not  a  party  to  the  action,  but  having 
an  interest  in  the  subject  thereof,  makes  application  to  the  court  to  be  made  a  party, 
it  may  order  him  to  be  brought  in,  by  the  proper  amendment. 

Sec.  414.  Proceedings  where  only  one  person  is  served.  When  the  action  is 
against  two  or  more  defendants  jointly  or  severally  liable  on  a  contract,  and  the  sum- 
mons is  served  on  one  or  more,  but  not  on  aU  of  them,  the  plaintiff  may  proceed 
against  the  defendants  served  in  the  same  manner  as  if  they  were  the  only  defen- 
dants. 

Sec.  579.  Proceedings  against  those  not  bound  by  judgment.  In  an  action  against 
several  defendants,  the  court  may,  in  its  discretion,  render  judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed  against  the  others,  whenever  a  several 
judgment  is  proper. 

Proceedings  against  joint  debtors. 

Sec.  989.  Summons  against  those  not  bound  by  judgment.  When  a  judgment  is 
recovered  against  one  or  more  of  several  persons,  jointly  indebted  upon  an  obligation, 
by  proceeding  as  provided  in  section  four  hundred  and  fourteen,  those  who  were  not 
originally  served  with  the  summons  and  did  not  appear  to  the  action  may  be  summoned 
to  show  cause  why  they  should  not  be  bound  by  the  judgment,  in  the  same  manner 
as  though  they  had  been  originally  served  with  the  summons. 

Sec.  990.  When  and  how  served.  The  summons,  as  provided  in  the  last  section, 
must  describe  to  the  judgment,  and  require  the  person  summoned  to  show  cause  why 
he  should  not  be  bound  by  it,  and  must  be  served  in  the  same  manner  and  returnable 
within  the  same  time,  as  the  original  summons.  It  is  not  necessary  to  file  a  new 
complaint. 

Sec.  991.  Affidavit.  The  summons  must  be  accompanied  by  an  affidavit  of  the 
plaintiff,  his  agent,  representative,  or  attorney,  that  the  judgment,  or  some  part 
thereof,  remains  unsatisfied,  and  must  specify  the  amount  due  thereon. 

Sec.  992.  Answer.  Upon  such  summons,  the  defendant  may  answer  within  the 
time  specified  therein,  denying  tlie  judgment,  or  setting  up  any  defense  which  may 
have  arisen  subsequently;  or  he  may  deny  his  liabihty  on  the  obligation  upon  which 
the  judgment  was  recovered,  by  reason  of  any  defense  existing  at  the  commencement 
of  the  action. 

Sec.  993.  Pleadings.  If  the  defendant,  in  his  answer,  denies  the  judgment,  or 
sets  up  any  defense  which  may  have  arisen  subsequently,  the  summons  with  the 
affidavit  annexed,  and  the  answer,  constitute  the  written  allegations  in  the  case; 
if  he  denies  his  liability  on  the  obligation  upon  which  the  judgment  was  recovered, 
a  copy  of  the  original  complaint  and  judgment,  the  summons,  with  the  affidavit 
annexed,  and  the  answer,  constitute  such  written  allegations,  subject  to  the  right 
of  the  parties  to  amend  their  pleadings  as  in  other  cases. 

Sec.  994.  Trial  of  issues.  Verdict.  The  issues  formed  may  be  tried,  as  in  other 
cases;  but  when  the  defendant  denies,  in  his  answer,  any  hability  on  the  obligation 
upon  which  the  judgment  was  rendered,  if  a  verdict  be  found  agamst  him,  it  must 
be  for  not  exceeding  the  amount  remaining  unsatisfied  on  such  original  judgment, 
with  mterest  thereon. 
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Sec.  1870.  Facts  which  may  be  given  in  evidence.  Evidence  may  be  given  upon 
trial  of  tlie  following  facts:  After  proof  of  a  partnership  or  agency,  the  act  or  decla- 
ration of  a  partner  or  agent  of  the  party,  within  the  scope  of  the  partnership  or 
agency  and  during  its  existence.  The  same  rule  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  interested  with  the  party. 

Sec.  1963.  Presumption  of  partnership.  Persons  acting  as  copartners  are  presu- 
med to  have  entered  into  a  contract  of  copartnership. 

Sec.  1585.  Duties  of  surviving  partner.  When  a  partnership  exists  between  the 
decedent,  at  the  time  of  his  death,  and  any  other  person,  the  surviving  partner  has 
the  right  to  continue  in  possession  of  the  partnership,  and  to  settle  its  business,  but 
the  interest  of  the  decedent  in  the  partnership  must  be  included  in  the  inventory  and 
be  appraised  as  other  property.  The  .surviving  partner  must  settle  the  affairs  of  the 
partnership  without  delay  and  account  witli  the  executor  or  administrator,  and  pay 
over  such  balances  as  may  from  time  to  time  be  payable  to  him,  in  right  of  the  dece- 
dent. Upon  the  application  of  the  executor  or  administrator,  the  court,  or  a  judge 
thereof,  may,  whenever  it  appears  necessary,  order  the  surviving  partner  to  render 
an  account,  and  in  case  of  neglect,  or  refusal,  may,  after  notice,  compel  it  by  attach- 
ment; and  the  executor  or  administrator  may  maintain  against  him  any  action 
which  the  decedent  could  have  maintained. 

Sec.  564.  Appointment  of  receiver.  A  receiver  may  be  appointed  by  the  court 
in  which  an  action  is  pending,  or  by  the  judge  thereof:  1.  In  an  action  by  a  vendor  to 
vacate  a  fraudulent  purchase  of  property,  or  by  a  creditor  to  subject  any  property 
or  fund  to  his  claim,  or  between  partners  or  others  jointly  owning  or  interested  in 
any  property  or  fund,  on  the  application  of  the  plaintiff,  or  of  any  party  whose 
right  to  or  interest  in  the  property  or  fund,  or  the  proceeds  thereof,  is  probable,  and 
where  it  is  shown  that  the  property  or  fund  is  in  danger  of  being  lost,  removed,  or 
materially  injured. 

Sec.  641.  Partner  may  not  be  referee.  A  party  may  object  to  the  appointment 
of  any  person  as  referee,  on  one  or  more  of  the  following  ground:  2.  Standing  in  the 
relation  of  guardian  and  ward,  master  and  servant,  employer  and  clerk  or  principal 
and  agent  to  either  party;  or  being  a  member  of  the  family  of  either  party;  or  a 
partner  in  business  with  either  party;  or  security  on  any  bond  or  obligation  for  either 
party. 

Sec.  1524.  Executor's  sale  of  firm  interest.  Partnership  interests,  or  interests 
belonging  to  any  estate  by  virtue  of  any  partnership  formerly  existing,  interest  in 
personal  property  pledged,  and  choses  in  action,  may  be  sold  in  the  same  manner  as 
other  personal  property,  when  it  appears  to  be  for  the  best  interest  of  the  estate. 
Before  confirming  the  sale  of  any  partnership  interest,  whether  made  to  the  surviving 
partner  or  any  other  person,  the  court  or  judge  must  carefully  inquire  into  the  con- 
dition of  the  partnership  affairs  and  must  examine  the  surviving  partner,  if  in  the 
county  and  able  to  be  present  in  court. 


Montana,  North  Dakota,  South  Dakota,  and  Oklahoma. 

The  Western  Code  States  of  Mo!)tana,  North  Dakota,  South  Dakota,  and  Okla- 
homa have,  in  general,  copied  the  law  of  California.  The  articles  on  Partnerships 
differ  from  those  of  California  in  the  following  particulars : 

Montana. 

Revised  Codes  of  Mantana  (1907)  omits  section  2396:  "Part-owners  of  a  ship 
do  not,  by  simply  using  it  in  a  joint  enterprise,  become  partners  as  to  the  ship". 

Sec.  2467,  of  the  California  Code:  "A  commercial  or  banking  partnership, 
established  and  transacting  business  in  a  place  without  the  United  States,  may, 
without  filing  the  certificate,  or  making  the  publication  prescribed  in  the  last  section, 
use  in  this  state  the  partnership  name  used  by  it  there,  although  it  be  fictitious  or 
do  not  show  the  names  of  the  persons  interested  as  partners  in  such  business,"  is 
omitted  from  the  Revised  Codes  of  Montana  (1907). 

Sec.  5505,  of  the  Revised  Codes  of  Montana  (1907)  differs  from  Sec.  2468  of 
California  in  that  the  assignees  of  partners  are  included. 

Sec.  2472,  of  the  California  Code  is  omitted  from  the  Rev.  Codes  of  Mont.  (1907) 
and  in  Ueu  thereof  Sec.  5509,  reading,  "Individual  using  fictitious  name  in  business 
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must  file  certificate :  Every  individual  now  transacting  business,  or  who  may  here- 
after transact  business,  in  this  state  under  a  fictitious  name,  or  a  style  or  designation 
purporting  to  be  a  firm  name  or  corporate  name,  shall  file  and  publish,  or  cause  to  be 
filed  and  published,  the  certificates  described  in  Sec.  5504  (3280),  5505  (3281)  and 
5506  (3282)  of  the  Civil  Code  of  the  State  of  Montana.  Anyone  doing  business  con- 
trary to  the  provisions  of  this  section  shall  be  subject  to  the  disabilities  and  provisions 
of  section  5505  (3281)  of  this  Codei).    (10th  Sess.  Cliap.  150.)"  is  inserted. 

Sec.  5857,  reading:  "Surviving  partner's  authority.  On  the  death  of  a  partner 
the  surviving  partners  succeed  to  all  the  partnership  property,  whether  real  or  per- 
sonal, in  trust  for  the  purposes  of  liquidation ;  even  though  the  deceased  was  appointed 
by  agreement  sole  liquidator;  and  the  interest  of  the  deceased  in  the  ultimate  distri- 
bution of  the  partnership  assets  passes  to  those  who  succed  to  this  other  personal 
property,"  is  inserted  instead  of  sec.  2462  of  Cahfomia  Code. 

Sections  5860  and  5861  differ  from  section  2468  of  California  in  that  they  are 
general  and  do  not  distinguish  between  existing  and  future  partnerships.  The  sub- 
stance is,  however,  the  same. 

North  Dakota. 

Sec.  2472,  of  the  Cahfomia  Code  reading :  "Every  copartnership  other  than  those 
mentioned  in  section  two  thousand  four  hundred  and  sixty-seven  of  this  code,  do- 
miciled without  this  state,  and  having  no  regular  place  of  business  within  this  state, 
must  within  forty  daj-s  from  the  time  it  commences  to  do  business  therein,  file  in  the 
office  of  the  secretary  of  state  a  designation  of  some  person  residing  within  the  state 
upon  whom  process  issued  by  authority  of  or  under  any  law  of  this  state  may  be 
served.  A  copy  of  such  designation,  duly  certified  by  the  secretary  of  state,  is  suffi- 
cient evidence  of  such  appointment.  Such  process  may  be  served  on  the  person  so 
designated,  or  in  the  event  that  no  such  person  is  designated,  then  on  the  secretary 
of  state,  and  the  service  is  a  valid  service  on  such  copartnership,"  is  omitted  from 
the  North  Dakota  Code. 

South  Dakota. 

Compiled  Laws  of  South  Dakota  (1908)  omit  sec.  2472  of  the  California  Code, 
and  contains  sec.  1761  in  addition  to  the  sections  thereof,  reading  as  follows:  "A 
partner,  authorized  to  act  in  liquidation  may  indorse,  in  the  name  of  the  firm, 
promissory  notes,  or  other  obhgations  held  by  the  partnership,  for  the  purpose  or 
collecting  the  same,  but  he  cannot  create  any  new  obhgation  in  its  name,  or  revive  a 
debt  against  the  firm,  by  an  acknowledgment,  when  an  action  thereon  is  barred  under 
the  provisions  of  the  code  of  civil  proceedure.  On  the  death  of  a  partner,  the  surviving 
partners  succeed  to  the  partnership  property,  whether  real  or  pei-sonal,  in  trust  for 
the  purposes  of  liquidation,  even  though  the  deceased  was  appointed  by  agreement 
sole  liquidator;  and  the  interest  of  the  deceased  in  the  ultimate  distribution  of  the 
partnership  assets  passes  to  those  who  succeed  to  his  other  personal  property." 

Oklahoma. 

Sec.  4875  of  General  Statutes  of  Oklahoma  (1908)  differs  from  Sec.  2462  of 
Cahfomia  in  the  following  manner:  "On  the  death  of  a  partner,  the  surviving  partners 
succeed  to  all  the  partnership  property,  whether  real  or  personal,  in  trust  for  the 
purpose  of  hquidation,  even  though  the  deceased  was  appointed  by  agreement  sole 
liquidator;  and  the  interest  of  the  deceased  in  the  ultimate  distribution  of  the  part- 
nership assets  passes  to  those  who  succeed  to  his  other  personal  property,"  is  added 
to  section  4875  of  Oklahoma  and  is  not  contained  in  the  California  Code. 

Sec.  4878  of  General  Statutes  of  Oklahoma  (1908)  differs  from  sec.  2468  of  Cali- 
fornia in  that  it  does  not  differentiate  between  existing  and  future  partnerships  and 
adds  a  proviso  on  the  curing  of  the  disabiUty.  The  result  in  the  decisions  is  the  same 
in  both  cases. 

Sec.  2472,  of  Califomia,  reading:  "Every  copartnership  other  than  those  men- 
tioned in  section  two  thousand  four  hundred  and  sixty-seven  of  this  code,  domiciled 
without  this  state,  and  having  no  regular  place  of  business  within  this  state,  must, 
within  forty  days  from  the  time  it  commences  to  do  business  therein,  file  in  the  office 
of  the  secretary  of  state  a  designation  of  some  person  residing  within  the  state  upon 
whom  process  issued  by  authority  of  or  under  any  law  of  this  state  may  be  served. 

»)  Act  approved  March  7,  1907. 
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A  copy  of  such  designation,  duly  certified  by  the  secretary  of  state,  is  sufficient 
evidence  of  sucli  appointment.  Such  process  may  be  served  on  the  person  so  desig- 
nated, or,  in  the  event  that  no  such  person  is  designated,  then  on  the  secretary  of 
state,  and  tlie  service  is  a  vaUd  .service  on  such  copartnership,"  is  omitted  from 
General  Statutes  of  Oklahoma  (1908). 


Louisiana. 
Saunders'  Revised  Civil  Code,  1909. 


I.  General  provisions. 

Sec.  2801.  Partnership  is  a  synallagmatic  and  commutative  contract  made 
between  two  or  more  persons  for  the  mutual  participation  in  the  pi'ofits  which  may 
accrue  from  property,  credit,  skill  or  industry,  furnished  in  determined  proportions 
by  tlie  parties. 

Sec.  2802.   It  may  be  made  by  all  persons  capable  of  contracting. 

Sec.  2803.  It  is  regulated  by  the  rules  laid  down  in  the  title:  Of  Conventional 
Obligations,  in  all  things  not  differently  provided  for  by  this  title. 

Sec.  2804.  All  partnerships  are  null  and  void  which  are  formed  for  any  purpose 
forbidden  by  law  or  good  moials.  But  all  the  partners  in  such  a  partnership  are 
liable  in  solido  to  third  persons  who  may  contract  with  them  without  a  knowledge  of 
the  illegal  or  immoral  object  of  the  partnership. 

Sec.  2805.   Partnerships  must  be  created  by  the  consent  of  the  parties. 

Sec.  2806.  A  community  of  property,  does  not  of  itself  create  a  partnership, 
however  that  property  may  be  acquired,  whether  by  purchase,  donation,  accession, 
inheritance  or  prescription. 

Sec.  2807.  The  community  of  property,  created  by  marriage  is  not  a  partnership; 
it  is  the  effect  if  a  contract  governed  by  rules  prescribed  for  that  purpose  in  this 
code. 

Sec.  2808.  Property,  when  brought  into  partnership,  or  acquired  by  it,  and  the 
profits,  when  they  are  kept  undivided,  for  the  benefit  of  the  partnership,  are  called 
partnership  stock. 

Sec.  2809.  Property,  credit,  skill,  and  industry  being  the  sources  from  which 
the  profits  of  a  partnership  may  be  drawn,  each  of  the  partners  may  furnish  either 
or  all  of  these,  in  such  proportions  as  they  may  mutually  agree. 

Sec.  2810.  By  credit,  in  the  foregoing  article,  is  meant,  not  only  a  reputation  for 
responsibility  as  to  pecuniary  concerns,  but  also  any  quaUty  or  other  circumstance 
that  may  acquire  the  good  will  of  others,  and  contribute  to  the  prosperity  of  the 
partnership. 

Sec.  2811.  It  is  of  the  essence  of  this  contract  that  a  profit  is  contemplated,  and 
that  each  of  the  parties  is  to  partake  therein;  the  proportion  they  are  respectively 
to  receive  is  regulated  by  the  stipulation  of  the  parties,  where  they  make  any ;  where 
none  are  made  for  this  purpose,  the  proportion  is  regulated  by  law. 

Sec.  2812.  It  is  not  necessary,  under  the  last  article,  that  the  contract  of  part- 
nership should  provide  for  the  actual  partition  of  the  profits.  A  stipulation  that  the 
profits  shall  be  converted  into  stock  for  the  benefit  of  all  the  parties  in  determined 
proportions,  is  valid. 

Sec.  2813.  A  participation  in  the  profits  of  a  partnership  carries  with  it  a  liability 
to  contribute  between  the  parties  to  the  expenses  and  losses.  But  the  proportion, 
like  that  of  the  profits,  may  be  regulated  by  the  stipulation  of  the  parties,  and  where 
they  make  none,  is  provided  for  by  law. 

Sec.  2814.  A  stipulation  that  one  of  the  contracting  parties  shall  participate 
in  the  profits  of  a  partnership,  but  shall  not  contribute  to  losses,  is  void,  both  as  it 
regards  the  partners  and  third  persons.  But  in  the  case  of  a  partnership  in  commenr 
dam,  hereinafter  provided  for,  the  liability  to  loss  may  be  limited  to  the  amount  of 
stock  furnished. 

Sec.  2815,  The  foregoing  article  does  not  prevent  the  partners,  or  any  one  of 
them,  from  making  a  donation  of  their  or  his  profits  arising  from  the  partnership 
etock,  to  another,  or  even  from  selling  the  same  for  a  valuable  consideration;  but 
the  donee  or  vendee  is  not  on  that  account  considered  as  a  partner. 
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Sec.  2816.  A  partnership  cannot  be  executor,  curator,  or  tutor,  and  cannot 
exercise  any  other  private  office. 

Sec.  2817.  By  private  office,  in  this  code,  is  meant  such  trust  as  relates  solely 
to  the  interest  or  affairs  of  one  or  more  designated  individuals,  but  which  cannot 
be  executed  without  the  assent  of  the  magistrate. 

Sec.  2818.  The  nomination  of  a  partnership  to  any  private  office  is  not  of  itself 
void;  where  it  is  a  trust  susceptible  of  being  exercised  by  more  than  one  person,  it 
shall  be  considered  as  a  nomination  of  all  the  members  of  the  partnership,  indivi- 
dually, who  belonged  to  it  at  the  time  of  such  nommation;  where  the  trust  can,  by 
law,  only  be  exercised  by  one  person,  the  first  named  partner  shall  be  deemed  to  have 
been  the  person  intended. 

Sec.  2819.  A  partnership  may  be  appointed  attorney  or  agent  for  the  perfor- 
mance of  any  act  or  duty,  which  comes  within  the  object  for  v/hich  the  partnership 
is  formed;  and  the  responsibOity  of  such  trust  or  agency  attaches  to  all  the  members; 
and  they  are  also  entitled  to  all  the  advantages  resulting  therefrom,  although  one  of 
them  may  execute  the  trust  in  the  name  of  the  partnership,  unless  it  be  differently 
provided  in  the  appointment. 

Sec.  2820.  Where  a  partnership  is  appointed  to  perform  a  trust  or  agency,  foreign 
to  the  object  for  which  the  partnership  was  formed,  the  appointment  is  not  void; 
it  may  be  performed  in  tlie  name  of  the  partnership  if  aU  the  partners  assent,  and 
then  the  like  responsibilities  and  advantages  attach  to  the  partners,  as  are  set  forth 
in  the  last  preceding  article;  if  the  assent  of  all  the  partners  be  not  given,  the  trust 
or  agency  cannot  be  performed  under  the  power. 

Sec.  2821.  If  the  trust  or  agency  is  executed  by  writing,  whether  required  by  law 
to  be  so  done  or  not,  the  assent  required  by  the  last  article  must  also  be  in  writing. 

Sec.  2822.  In  an  ordinary  partnership,  if  a  partner  having  no  authority  to  make 
purchases  for  the  joint  account,  shall  make  any  purchase  in  the  name  of  the  partner- 
ship or  in  his  own  name  with  the  partnership  funds,  the  other  partners  may  elect 
whether  they  will  take  such  purchase  on  the  joint  account  or  not. 

Sec.  2823.  The  partnership  property  is  liable  to  the  creditors  of  the  partnership, 
in  preference  to  those  of  the  individual  partner;  but  the  share  of  any  partner  may, 
in  due  course  of  the  law,  be  seized  and  sold  to  satisfy  his  individual  creditors,  subject 
to  the  debts  of  the  partnership;  but  such  seizure,  if  legal,  operates  as  a  dissolution 
of  the  partnership. 

II. 

I.  Of  the  division  of  partnerships. 

Sec.  2824.  Partnerships  are  divided,  as  to  their  object,  into  commercial  partner- 
ships and  ordinary  partnerships. 

Sec.  2825.    Commercial  partnerships  are  such  as  are  formed: 

1.  For  the  purchase  of  any  personal  property,  and  the  sale  thereof,  either  in  the 
same  state  or  changed  by  manufacture; 

2.  For  buying  or  selling  any  personal  property  whatever,  as  factors  or  brokers; 

3.  For  carrying  personal  property  for  hire,  in  ships  or  other  vessels. 

Sec.  2826.  Ordinary  partnership  a.re  all  such  as  are  not  commercial;  they  are 
divided  into  universal  and  particular  partnerships. 

Sec.  2827.  Commercial  partnerships  are  divided  into  two  kinds,  general  and 
special. 

Sec.  2828.  There  is  also  a  species  of  partnership,  which  may  be  incorporated 
with  either  of  the  other  kinds,  called  partnership  in  commendam. 

2.  Of  universal  partnerships. 

Sec.  2829.  Universal  partnership  is  a  contract  by  which  the  parties  agree  to 
make  a  common  stock  of  all  the  property  they  respectively  possess;  tliey  may  extend 
it  to  all  property,  real  or  personal,  or  restrict  it  to  personal  only;  they  may,  as  in 
other  partnerships,  agree  that  the  property  itself  shall  be  common  stock  or  that  the 
fruits  only  shall  be  such ;  but  property  which  may  accrue  to  one  of  the  parties,  after 
entering  into  partnership,  by  donation,  succession,  or  legacy,  does  not  become  common 
stock,  and  any  stipulation  to  that  effect,  previous  to  obtaining  the  property  afore- 
said, is  void. 

Sec.  2830.  A  universal  partnership  of  profits  includes  all  the  gains  that  may  be 
made  from  whatever  source,  whether  from  property  or  industry,  with  the  restriction 
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contained  in  the  last  article,  and  subject  to  all  legal  stipulations  to  be  made  by  the 
parties. 

Sec.  2831,  If  nothing  more  is  agreed  between  the  parties,  than  that  there  shall 
be  a  universal  partnership,  it  shall  extend  only  to  the  profits  of  the  property  each 
shall  posses-s,  and  of  their  credit  and  industry. 

Sec.  2832.  If  commercial  business  be  carried  on  under  a  universal  partnership, 
it  must,  as  to  that  business  be  governed  by  the  rules  prescribed  for  other  commercial 
partnerships. 

Sec.  2833.  Universal  partnership  shall  only  be  contracted  between  persons, 
who  are  not  respectively  incapacitated  by  law  from  conveying  to  or  receiving  from 
each  other,  to  the  injury  of  others. 

Sec.  2834.  Universal  partnership  cannot  be  created  without  writing  signed  by 
the  parties,  and  registered  in  tlie  manner  hereafter  prescribed. 

3.  Of  particular  partnerships. 

Sec.  2835.  Particular  partnerships  are  such  as  are  formed  for  any  business  not 
of  a  commercial  nature. 

Sec.  2836.  If  any  part  of  the  stock  of  this  partnership  consists  of  real  state, 
it  must  be  in  writing,  and  made  according  to  the  rules  prescribed  for  the  conveyance 
of  real  estate,  and  recorded  as  is  hereafter  prescribed  with  respect  to  partnership  in 
commendam. 

Sec.  2837.  The  business  of  this  partnership  must  be  conducted  in  the  name  of 
all  the  persons  concerned,  unless  a  firm  is  adopted  by  the  articles  of  partnership, 
reduced  to  writing,  and  recorded  in  the  manner  directed  by  the  last  article. 

Sec.  2838.  If  the  articles  be  recorded,  the  parties  may  themselves  adopt  a  firm 
whicli  shall  be  composed  of  the  names  of  one  or  more  of  the  partners,  but  no  other 
bname  than  those  of  the  concerned  shall  enter  in  such  firm. 

"It  shall  be  unlawful  for  any  person  of  persons  engaged  in  any  occupation  to  make 
fraudulent  use  of  the  name  of  any  person  not  having  an  interest  therein,  or  to  do  business 
under  the  name  of  any  person  or  persons  not  having  an  interest  therein."  Violation  is  mis- 
demeanor punishable  by  fine  or  imprisonment  or  both.  Act  119,  1888,  p.  182.  —  See  also 
Rev.  Stats.,  Sees.  2668 — 2669,  forbidding  use  of  the  words  "&  Co."  when  they  do  not  re- 
present an  actual  partner. 

4.  Of  commercial  partnerships. 

Sec.  2852.  All  the  provisions  of  this  title  are  also  applicable  to  commercial 
partnerships,  except  as  otherwise  provided  for. 

III. 

I.  Of  the  obligations  of  partners  towards  each  other. 

Sec.  2853.  When  a  partnership  is  made  without  specifying  any  time  for  its 
commencement,  it  begins  at  the  time  the  contract  is  made. 

Sec.  2854.  If  there  has  been  no  agreement  respecting  the  time  the  partnership 
is  to  last,  it  is  supposed  to  have  been  entered  into  for  the  whole  time  of  the  life  of  the 
partners,  under  the  modifications  mentioned  in  article  2884,  or  if  the  partnership  be 
entered  into  for  some  affair,  the  duration  of  which  is  limited,  for  the  whole  time  such 
affair  is  to  last. 

Sec.  2855.   The  contract  of  partnership  may  depend  upon  conditions. 

Sec.  2856.  Every  partner  owes  to  the  partnership  all  that  he  has  promised  to 
bring  into  the  same.  When  this  proportion  consists  of  a  certain  thing,  and  the 
partnership  is  evicted  from  the  same,  such  partner  is  accountable  for  it  towards  the 
partnership,  in  the  same  manner  as  a  seller  is  answerable  towards  the  purchaser 
who  buys  from  him. 

Sec.  2857.  Tlie  partner  who  promised  to  bring  into  the  partnership  a  certain 
thing,  is  bound  in  case  of  eviction  of  it,  in  the  same  manner  as  a  seller  towards  the 
purchaser  who  buys  from  him. 

Sec.  2858.  Tlie  partner  who  promised  to  put  a  sum  of  money  into  the  partnership, 
owes  the  interest  on  the  same  from  the  day  when  he  was  bound  to  pay  such  sum. 
In  the  same  manner  he  owes  the  interest  on  such  sums  as  he  may  have  taken  out  of 
the  funds  of  the  partnership,  from  the  day  he  has  received  them. 

Sec.  2859.  Any  partner,  who  has  bound  himself  to  bring  into  partnership  his 
skiU,  industry,  or  credit,  owes  the  partnership  all  the  profits  which  he  has  made  by 
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the  exercise  of  such  skill,  industry,  or  credit,  or  of  such  proportion  thereof  as  he  was 
bound  to  furnisli. 

Sec.  2860.  When  one  of  the  partners  is,  for  his  own  particular  account,  creditor 
of  a  person,  who  is  at  the  same  time  indebted  unto  the  partnership  for  a  debt  of  the 
same  nature  which  is  due  likewise,  the  partner  is  bound  to  apply  what  he  receives 
from  the  debtor  to  the  discharge  or  what  is  due  to  the  partnership  and  to  him,  in  the 
proportion  of  both  debts,  although  by  his  receipt  he  should  have  applied  the  whole 
sum  paid  to  what  is  due  to  him  in  particular. 

Sec.  2861.  When  one  of  the  partners  lias  received  his  full  share  of  what  is  due 
to  the  partnership,  if  the  debtor  has  become  insolvent  since,  the  partner  who  has 
received  his  full  share  is  bound  to  return  the  same  to  the  partnership,  although  he 
should  have  given  a  receipt  for  his  own  share. 

Sec.  2862.  Every  partner  is  answerable  to  the  partnership  for  the  damages 
which  it  may  have  suffered  by  his  fault,  without  being  able  to  compensate  such  da- 
mages by  the  profits  which  his  industry,  skill,  or  credit  may  have  produced  in  the 
business  of  the  partnership;  provided  that  no  partner  shall  be  held  liable  for  any 
loss  which  has  happened  in  consequence  of  any  thing  bona  fide  done  or  omitted  by 
him  in  the  legal  exercise  of  his  power,  either  as  administrator  or  partner,  although 
such  act  or  omission  be  injudicious  and  injurious  to  the  partnership. 

Sec.  2863.  If  the  ase  only  of  certain  specified  property  has  been  brought  into 
partnership,  and  that  property  is  of  such  a  nature  that  it  may  be  used  and  enjoyed 
without  destroying  it,  tlie  ownership  remains  in  the  partner  who  brought  it  in  and 
is  at  his  risk.  But  if  such  property  be  destroyed,  or  grow  worse  by  keeping  or  by  the 
use  that  is  made  of  it,  if  it  was  brought  into  partnership  with  the  intent  that  it  should 
be  sold,  or  if  it  was  taken  at  an  estimated  value  ascertained  by  an  inventory  or  some 
other  writing,  m  either  of  these  cases,  although  the  use  only  was  contributed,  the 
property  is  at  the  risk  of  the  partnership;  and  in  case  of  loss  or  injury,  the  partner, 
who  brought  it  in,  is  a  creditor  of  the  partnership,  to  the  amount  of  credit  or  loss; 
provided  that  all  the  provisions  of  this  article  may  be  controlled  by  the  covenants 
of  the  parties. 

Sec.  2864.  A  partner  may  be  a  creditor  of  the  partnership  not  only  for  the  sums 
which  he  has  disbursed,  but  likewise  for  the  obligations  he  has  entered  into  bona 
fide  for  the  partnership,  and  for  losses  reasonably  incurred  in  his  administration. 
Sec.  2865.  When  the  contract  of  partnership  does  not  determine  the  share  of 
each  partner  in  the  profits  or  losses,  each  one  shall  be  entitled  to  an  equal  share  of  the 
profits,  and  must  contribute  equally  to  the  losses. 

Sec.  2866.  If  the  partners  have  agreed  to  refer  to  one  of  them  or  to  a  third  person, 
for  the  regulation  of  the  shares,  this  regulation  cannot  be  annulled,  unless  it  be  by 
certain  proofs  that  it  is  contrary  to  equity. 

Sec.  2867.  The  partner  intrusted  wi"th  the  administration  of  the  affairs  of  the 
partnership  by  a  special  power  given  in  writing,  either  by  the  articles  of  partnership 
or  otherwise,  may  without  the  assent  of  the  other  partners  and  contrary  to  their 
prohibition,  do  any  act  which  they  have  authorized  him  to  do  by  such  power,  pro- 
vided it  be  without  fraud,  and  in  his  opinion  for  the  advantage  of  the  society. 

This  power,  if  contained  in  the  articles  of  copartnership,  cannot  be  revoked 
without  a  lawful  cause,  as  long  as  the  partnership  lasts.  But  if  the  power  of  admini- 
stration be  given  subsequent  to  the  articles  of  partnership,  it  is  a  simple  mandate 
and  may  be  revoked. 

Sec.  2868.  When  several  partners  are  intrusted  with  the  administration  without 
their  duties  being  pointed  out,  or  when  it  is  not  expressed  that  one  shall  not  be  able 
to  act  without  the  other,  they  may  do  separately  all  the  acts  relating  to  such  ad- 
ministration. 

Sec.  2869.  If  it  has  been  stipulated  that  one  of  the  administrators  shall  not  do 
anj'thing  without  the  other,  one  alone  cannot  act,  even  when  tiie  other  is  prevented 
by  sickness  or  otherwise  from  taking  a  part  in  the  acts  which  relate  to  the  administra- 
tion until  there  be  a  new  agreement  between  the  partners. 

Sec.  2870.  When  there  is  no  agreement  respecting  administration  in  the  act  of 
partnership,  the  following  rules  are  adhered  to: 

1.  The  partners  are  supposed  to  have  given,  reciprocally,  to  each  other  the 
power  of  administering  one  for  the  other.  Wliat  one  does  is  valid ,  even  for  the  share 
of  his  partners,  without  receiving  their  ajiprobation,  saving  the  right  which  they  or 
every  one  of  the  partners  has  to  oppose  the  operation,  before  it  be  concluded. 
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2.  Every  partner  may  make  U8e  of  the  things  belonging  to  the  partnership, 
provided  he  employs  the  same  to  the  uses  for  which  they  are  intended,  and  he  does 
not  use  them  in  such  a  manner  as  to  prevent  his  partners  from  using  them  according 
to  their  rights,  or  against  the  interest  of  the  partnership. 

3.  Every  partner  has  a  right  to  bind  his  partners  to  contribute  with  him  to  the 
expenses  which  are  necessary  for  tlie  preservation  of  the  things  of  the  partnership. 

4.  A  partner  can  neither  dispose  of  nor  make  any  change  in  any  real  property 
belonging  to  the  partnership,  without  the  consent  of  his  partners,  should  even  this 
disposition  or  change  be  advantageous  to  the  partnership. 

5.  In  other  than  commercial  partnerships,  a  partner  cannot,  as  partner  only, 
and  if  he  has  not  the  administration,  alienate  or  engage  the  things  which  belong  to  the 
partnership. 

Sec.  2871.  Every  partner  may,  without  the  consent  of  his  partners,  enter  into  a 
partnership  with  a  third  person,  for  the  share  which  he  has  in  the  partnership,  but 
he  cannot,  without  tlie  consent  of  his  partners,  make  him  a  partner  in  the  original 
partnership,  should  he  even  have  the  administration  of  it. 

He  is  responsible  for  the  damages  occasioned  by  this  third  person  to  the  partner- 
ship, in  the  same  manner  as  he  answers  for  those  he  has  occasioned  himself,  according 
to  article  2862. 

2.  Of  the  obligations  of  partners  towards  third  persons. 

Sec.  2872.  Ordinary  partners  are  not  bound  in  solido  for  the  debts  of  the  partner- 
ship,  and  no  one  of  them  can  bind  his  partners,  unless  they  have  given  him  power  so 
to  do,  either  specially,  or  by  the  articles  of  partnership. 

Commercial  partners  are  bound  in  solido  for  the  debts  of  the  partnership. 

Sec.  2873.  In  the  ordinary  partnership,  each  partner  is  bound  for  his  share  of 
the  partnership  debt,  calculating  such  share  in  proportion  to  the  number  of  the  part- 
ners, wdthout  any  attention  to  the  proportion  of  the  stock  or  profits  each  is  entitled  to. 

Sec.  2874.  If  a  debt  be  contracted  by  one  of  the  partners  of  an  ordinary  partner- 
ship, who  is  not  authorized,  either  in  his  own  name  or  that  of  the  partnership,  the 
other  partners  will  be  bound  each  for  his  share,  provided  it  be  proved  that  the  part- 
nership was  benefited  by  the  transaction. 

Sec.  2875.  All  engagements  made  relative  to  the  partnership  affairs,  by  the  person 
appointed  to  administer  the  business  of  an  ordinary  partnership  by  articles  of  partner- 
ship duly  recorded  and  pursuant  to  those  powers,  shall  bind  all  the  partners. 

IV.  Dissolution  of  partnership. 
Sec.  2876.    A  partnersliip  ends : 

1 .  By  the  expiration  of  the  time  for  which  such  partnership  was  entered  into ; 

2.  By  the  extinction  of  the  thing,  or  the  consummation  of  the  negotiation; 

3.  By  the  death  of  one  of  the  partners,  or  by  his  interdiction; 

4.  By  his  bankruptcy; 

5.  By  the  will  of  all  the  parties,  legally  expressed,  or  by  the  will  of  any  of  them, 
founded  on  a  legal  cause,  and  expressed  in  the  manner  directed  by  law. 

Sec.  2877.  Wben  a  partnership  has  been  entered  into  for  a  limited  time,  it  ends 
of  course  at  the  expiration  of  that  time. 

Sec.  2878.  The  prorogation  which  may  be  agreed  upon  between  the  parties  shall 
be  made  and  proved  in  the  same  manner  as  the  contract  of  partnership  itself. 

Sec.  2879.  If  a  partnership  has  been  entered  into,  the  stock  of  which  is  to  be 
formed  with  the  proceeds  of  a  sale,  to  be  made  in  common,  of  several  things  belonging 
to  each  partner,  and  if  it  happen  that  the  thing  belonging  to  one  of  them  is  destroyed, 
the  partnership  shall  be  extinguished. 

Sec.  2880.  Every  partnership  ends  by  right  on  the  death  of  one  of  the  partners, 
unless  an  agreement  has  been  made  to  the  contrary. 

Sec.  2881.  The  death  of  one  partner  dissolves  the  partnership  between  the  sur- 
viving partners,  uidess  there  be  a  contrary  stipulation. 

Sec.  2882.  If  it  has  been  stipulated  that,  in  the  case  of  the  death  of  one  of  the 
partners,  the  partnership  should  continue  between  the  heir  of  the  deceased  and  the 
surviving  partners,  or  between  the  surviving  partners  only,  either  of  these  stipulations 
shall  be  observed. 

But  if  the  stipulation  be  that  the  partnership  shall  continue  between  the  survi- 
vors only,  the  heir  of  the  deceased  sliaU  be  entitled  to  a  division  of  the  partnership 
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property,  as  it  stood  at  the  day  of  the  death  of  his  ancestor,  and  to  a  share  in  the 
profits  of  any  partnership  operation  in  which  his  share  of  the  stock  was  employed, 
and  which  was  unfinished  at  that  time. 

Sec.  2883.  The  interdiction  of  one  of  the  partners,  or  his  bankruptcy,  has,  as  to 
the  dissolution  of  the  partnership,  the  same  effect  as  the  death  of  one  of  the  partners. 

Sec.  2884.  If  the  partnership  has  been  contracted  without  any  limitation  of  time, 
one  of  the  partners  may  dissolve  the  partnership  by  notifying  to  his  partners  that  he 
does  not  intend  to  remain  any  longer  in  the  partnership,  provided,  nevertheless,  the 
renunciation  to  the  partnership  be  made  bona  fide,  and  it  does  not  take  place  un- 
seasonably. 

Sec.  2885.  The  renunciation  is  not  bona  fide  when  the  partner  renounces  for  the 
purpose  of  appropriating  to  himself  the  profits  which  the  partners  expected  to  receive 
from  the  partnership. 

Sec.  2886.  The  renunciation  is  made  unseasonably,  if  it  be  made  at  the  time  when 
things  are  no  longer  entire,  and  when  the  interest  of  the  partnership  requires  that 
its  dissolution  be  postponed.  The  common  interest  of  the  partnership  is  considered, 
and  not  the  interest  of  the  partner  who  opposes  the  renunciation. 

Sec.  2887.  Although  the  partnership  may  have  been  entered  into  for  a  limited 
time,  one  of  the  partners  may,  provided  he  has  a  just  cause  for  the  same,  dissolve 
the  partnership  before  the  time,  even  where  inconveniences  might  result  for  the 
partners,  and  although  it  might  have  been  stipulated  that  the  partners  could  not 
desist  from  the  partnership  before  the  stipulated  time. 

Sec.  2888.  There  is  just  cause  for  a  partner  to  dissolve  the  partnership  before 
the  appointed  time,  when  one  or  more  of  the  partners  fail  in  their  obligations,  or 
when  an  habitual  infirmity  prevents  him  from  devoting  himself  to  the  affairs  of  the 
partnership,  which  require  his  presence  or  his  personal  attendance. 

Sec.  2889.  The  renunciation  of  the  partnership  by  one  of  the  partners  does  not 
operate  the  dissolution  of  the  partnership,  unless  it  be  notified  to  all  the  other  partners. 

Sec.  2890.  The  rules  concerning  the  partition  of  succesions,  the  manner  of  making 
such  partition,  and  the  obligations  which  result  from  the  same,  between  heirs,  apply 
to  partners.  

Ohio. 
General  Code,  1910. 


Discharge  of  a  joint  debt. 

Sec.  8079.  Wlien  a  partnership  is  dissolved,  by  mutual  consent  or  otherwise, 
any  partner  may  make  a  separate  composition  or  compromise  with  any  of  its  creditors. 
Such  composition  or  compromise  shall  be  a  full  and  effectual  discharge  to  the  debtor 
who  makes  it  but  to  him  only,  from  all  liability  to  the  creditor  with  whom  it  is  made, 
according  to  the  terms  thereof. 

Sec.  8080.  Every  debtor  who  makes  such  composition  or  compromise,  may 
take  from  the  creditor  with  whom  he  makes  it  a  note  or  memorandum,  in  writing, 
exonerating  him  from  all  individual  liability  incurred  by  reason  of  his  connection 
with  the  partnership,  which  note  or  memorandum  may  be  given  in  evidence  by  such 
debtor,  in  bar  of  such  creditor's  right  of  recovery  against  him.  If  such  liability  be  by 
judgment  in  a  court  of  record  in  this  state,  then  on  a  production  to  and  filing  with  the 
clerk  thereof,  the  note  or  memorandum,  tlie  clerk  shall  discharge  such  judgment  of  re- 
cord as  far  as  the  compromising  debtor  is  concerned. 

Sec.  8081.  Such  compromise  or  composition  with  an  individual  member  of  a 
firm  shall  not  discharge  the  other  partners,  nor  impair  the  right  of  the  creditor  to 
proceed  against  members  of  the  partnership  who  have  not  been  discharged.  A  mem- 
ber of  the  partnership  so  proceeded  against,  may  set  off  any  demand  against  the 
creditor  wich  could  have  been  set  off  had  the  suit  been  brought  against  ail  the  indivi- 
duals composing  the  firm. 

Sec.  8082.  A  compromise  or  discharge  of  an  individual  of  a  firm  shall  not  prevent 
the  other  members  thereof  from  avaihng  themselves  of  any  defense  that  would  have 
been  available  had  not  this  chapter  been  passed,  except  that  they  shall  not  set  up  tb.e 
discharge  of  one  individual  as  a  discharge  of  the  other  partners,  unless  it  appears 
that  all  were  intended  to  be  discharged.    But  the  discharge  of  such  partner  shall  be 
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deemed  a  payment  to  the  creditor  equal  to  the  proportionate  interest  of  the  partner 
discharged  in  the  partnersliip  concern. 

Sec.  8083,  Such  compromise  or  composition  of  a  member  of  a  firm  with  a  cre- 
ditor of  such  firm  shall  in  no  wise  affect  the  right  of  the  other  partners  to  call  on  the 
member  who  makes  it  for  his  ratable  portion  of  such  partnership  debt. 

Sec.  8084.  The  foregoing  provisions  in  reference  to  partners  shall  extend  to 
other  joint  debtors,  who  individually  may  compound  or  compromise  for  their  joint 
indebtedness,  with  the  same  effect  in  reference  to  creditors  and  to  joint  debtors  of 
the  individual  so  compromising,  as  is  above  provided  in  reference  to  partners. 

Duties  and  rights  of  surviving  partners. 

Sec.  8085.  When  a  member  of  any  partnership  in  this  state  dies,  the  surviving 
partner  or  partners,  upon  the  appointment  of  an  executor  or  administrator  of  the 
estate  of  such  deceased  partner,  shall,  forthwith,  make  application  to  the  probate 
court  of  the  county  in  which  the  partnership  existed,  upon  first  giving  notice  of  the 
time  of  the  hearing  of  such  application  to  the  executor  or  administrator,  for  the 
appointment  of  three  judicious  disinterested  appraisers,  who  shall  make  out,  under 
oath,  a  full  and  complete  inventory  and  appraisement  of  the  entire  assets  of  the  part- 
nership, including  any  real  estate,  together  with  a  schedule  of  debts  and  liabilities 
thereof,  and  deliver  it  to  the  surviving  partner  or  partners,  to  be  by  him  or  them 
forthwith  filed  in  the  probate  court  of  the  county  in  which  such  appraisers  were 
appointed. 

Sec.  8086.  VMien  the  executor  or  administrator  is  appomted  in  a  county  other 
than  that  in  which  the  partnership  existed,  a  certified  copy  of  such  inventory  and 
appraisment  must  be  forthwith  filed  by  such  surviving  partner  or  partners  in  the 
probate  court  of  that  county,  and  it  shall  be  docketed  under  the  settlement  of  the 
estate  of  tlie  deceased  partner.  Wien  the  whole  or  a  part  of  the  assets  of  such  part- 
nership consists  of  real  estate,  it  shall  be  inventoried  and  appraised  upon  a  separate 
.schedule,  which  schedule  must  be  recorded  in  the  record  of  inventories  of  such  court. 

Sec.  8087.  If  the  person  or  persons  entitled  to  administer  upon  the  estate  of  such 
deceased  partner,  fails  or  neglects  for  thirty  days  after  his  death,  to  take  out  letters 
testamentary  or  of  administration,  such  surviving  partner  or  partners  may  make 
application  to  the  proper  court  and  cause  the  estate  of  the  deceased  to  be  administered 
upon. 

Sec.  8088.  If  the  surviving  partner  or  partners  neglect  or  refuse  to  have  such 
inventory  or  appraisment  made,  the  administrator  or  executor  of  the  deceased  partner 
must  have  it  made,  in  accordance  with  the  provisions  of  the  next  three  preceding 
sections. 

Sec.  8089.  With  the  consent  of  the  administrator  or  executor  of  tlie  deceased 
partner,  and  the  approval  of  the  probate  court  by  which  such  executor  or  administra- 
tor was  appointed,  the  surviving  partner  or  partners  may  take  the  interest  of  such 
deceased  partner  in  the  partnership  assets,  at  the  appraised  value  thereof,  first 
deducting  therefrom  the  debts  and  liabilities  of  the  partnership,  upon  giving  to  the 
executor  or  administrator  his  or  their  promissory  note  or  notes,  with  good  and  appro- 
ved security,  for  the  payment  of  the  interest  of  the  deceased  partner  in  the  partner- 
ship assets.  Such  note  or  notes  shall  be  payable  with  interest,  in  not  to  exceed  nine 
months  from  the  time  the  surviving  partner  or  partners  elect  to  take  such  assets, 
which  election  must  be  made  within  thirty  days  from  the  date  of  fiUng  the  inventory 
and  appraisment,  or  a  verified  copy  thereof  in  such  court. 

Sec.  8090.  Such  surviving  partner  or  partners  shall  give  bond  to  the  executor 
or  administrator,  with  surety  or  sureties  to  the  approval  of  the  court  for  the  pay- 
ment of  the  partnership  debts  and  liabilities,  and  for  the  performance  of  all  contracts 
for  which  the  partnership  is  liable. 

Sec.  8091.  In  the  event  that  such  surviving  partner  or  partners  refuse  or  neglect 
to  take  the  interest  of  the  deceased  partner  in  the  partnership  assets  within  the  time, 
and  in  the  manner  above  provided,  such  executor  or  administrator  fortwith  shall 
apply  to  a  court  of  competent  jurisdiction  for  the  appointment  of  a  receiver  for  the 
IJartnership,  who  thereupon  must  proceed  to  wind  it  up  and  dispose  of  its  assets,  in 
accordance  with  the  statutes  governing  receivers.  The  probate  court  shall  be  a  court 
of  competent  jurisdiction  in  the  appointment  and  control  of  the  receiver  herein 
provided  for. 
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Sec.  8092.  \Mien  the  original  articles  of  a  partnership  in  force  at  the  death  of  a 
partner,  or  the  will  of  a  deceased  partner  dispenses  with  an  inventory  and  apprais- 
ment  of  the  partnership  assets,  and  with  a  sale  of  the  deceased  partner's  interest 
theiein,  and  such  article  or  will  provides  for  a  different  mode  for  the  settlement  of 
such  interest,  and  for  a  disposition  thereof  different  froni  that  provided  for  herein, 
such  interest  shall  be  settled  and  disposed  of  in  accordance  with  the  provisions  of 
such  articles  or  will. 

Sec.  8093.  Upon  bond  being  given  as  provided  in  section  eighty  hundred  and 
ninetj',  it  must  be  filed  in  the  probate  court  by  which  such  executor  or  administrator 
was  appointed.  Thereupon,  the  surviving  partner  or  partners  shall  cause  notice 
thereof  to  be  published  for  three  consecutive  weeks  in  some  newspaper  of  general 
circulation  in  the  county  wherein  such  court  is  located. 

Sec.  8094.  An  affidavit  of  a  surviving  partner,  or  of  a  person  employed  by  him 
to  give  such  notice,  if  made,  filed,  and  recorded,  together  with  a  copy  of  the  notice 
in  such  probate  court,  within  one  year  after  giving  such  bond,  shall  be  admitted  as 
evidence  of  the  time,  place,  and  manner  in  which  the  notice  was  given. 

Sec.  8095.  Creditors  must  present  their  claims  to  the  surviving  partner  or  part- 
ners, who  may  require  satisfactory  vouchers  in  support  thereof,  and  also  an  affidavit 
of  the  claimant  that  the  claim  is  justly  due,  that  no  payments  have  been  made  there- 
on, and  that,  to  his  knowledge  there  are  no  set-offs  against  it,  as  in  the  authenti- 
cation of  claims  against  the  estate  of  a  person  deceased.  Actions  on  claims  against 
such  partnership,  not  so  authenticated  and  fUed,  within  one  year  from  the  publication 
of  such  notice,  shall  be  barred. 

Sec.  8096.  Up6n  payment  by  the  surviving  partner  or  partners  of  all  the  valid 
claims  against  such  partnership  filed  within  one  year,  and  so  authenticated,  such 
surviving  partner  or  partners  must  file  an  account  thereof  as  provided  for  filing 
executors'  or,  administrators'  accounts.  All  provisions  relating  to  executors'  or  ad- 
ministrators' accounts  and  their  settlement  shall  apply  to  the  accounts  of  surviving 
partners.  Such  account  shall  contain  a  list,  duly  sworn  to,  of  all  creditors  whose 
claims  were  filed  within  such  period  of  one  year,  together  with  the  respective  amounts 
thereof. 

Sec.  8097.  Upon  settlement  of  such  account,  such  surviving  partner  or  partners 
and  his  or  their  sureties  shall  be  discharged  from  aU  liability  on  the  bond  as  herein- 
before provided  for. 

Sec.  8098.  When  the  real  estate  of  a  partnership  is  appraised  and  elected  to  be 
taken  by  the  surviving  partner  or  partners,  upon  the  execution  or  delivery  of  the 
note  or  notes,  and  the  bond  hereinbefore  provided  for,  the  probate  court  shall  order 
the  executor  or  administrator  to  execute  and  deliver  to  the  purchaser  or  purchasers, 
a  deed  for  the  deceased  partner's  interest  in  such  real  estate,  which  deed  shall  pass 
the  title  thereto.  The  real  estate  of  such  a  partnership  shall  be  held  to  include  only 
such  lots,  tracts,  and  parcels  of  real  estate  as  are  used  in  whole  or  in  part  in  the  trans- 
action of  its  business. 

Fictitious  names. 

Sec.  8099.  Except  as  otherwise  provided  in  the  next  following  section,  every 
partnership  transacting  business  in  this  state  under  a  fictitious  name,  or  a  desig- 
nation not  showing  the  names  of  the  persons  interested  as  partners  therein,  must 
file  with  the  clerk  of  the  common  pleas  court  of  the  county  in  which  its  principal 
office  or  place  of  business  is  situated,  a  certificate  to  be  indexed  by  him,  stating  the 
names  in  full  of  all  the  members  of  the  partnership  and  their  places  of  residence. 

Sec.  8100.  A  commercial  or  banking  partnership  established  and  transacting 
business  without  the  United  States,  without  filing  the  certificate  prescribed  in  the 
next  preceding  section,  may  use  in  this  state  the  partnership  name  used  by  it  there, 
although  it  be  fictitious  or  does  not  show  the  names  of  the  persons  interested  as 
partners  in  the  business. 

Sec.  8101.  The  certificate  filed  with  the  clerk,  as  provided  in  section  eighty 
hundred  and  ninety-nine,  must  be  signed  by  the  partners  and  acknowledged  by  some 
officer  authorized  to  take  acknowledgment  of  deeds;  except  that  in  case  of  a  joint 
stock  company  or  a  commercial  or  banking  partnership,  whose  capital  stock  is  re- 
presented by  shares  or  certificates  of  stock  transferable  on  the  books  of  the  concern 
and  whose  business  is  conducted  by  a  board  of  directors  and  officers,  the  president, 
secretary,  or  cashier  of  such  company  or  commercial  or  banking  partnership,  may 
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sign  and  acknowledge  such  certificate,  giving  therein  the  names  of  all  the  persons 
interested  as  partners  or  shareholders  in  such  company  or  partnership. 

Sec.  8102.  On  every  change  of  the  members  of  a  partnership  transacting  busi- 
ness in  this  state  under  a  fictitious  name  or  designation  which  does  not  show  the 
names  of  the  person  interested  as  partners  in  the  business,  except  in  cases  mentioned 
in  section  eighty-one  hundred,  a  new  certificate  must  be  filed  with  the  clerk  of  the 
common  pleas  court  as  required  bj'  section  eighty  hundred  and  ninety-nine,  on  the 
formation  of  such  partnership.  But  in  case  of  a  joint  stock  company  or  banking 
partnership,  it  shall  be  sufficient  if  such  certificate  is  filed  once  in  each  year,  on  or 
before  the  first  Monday  in  April.  For  the  filing  and  indexing  of  each  certificate,  such 
clerk  shall  be  entitled  to  charge  the  partnership  filing  it  the  sum  of  forty  cents. 

Sec.  8103.  Every  clerk  of  the  court  of  common  pleas  must  keep  a  register  of  the 
names  of  firms  and  persons  mentioned  in  the  certificates  so  filed  in  his  office,  entering 
in  alphabetical  order  the  name  of  every  such  partnership,  and  of  each  partner  in- 
terested therein. 

Sec.  8104.  Any  person  doing  business  as  partners  contrary  to  the  provisions 
of  the  next  five  preceding  sections,  shall  not  commence  or  maintain  an  action  on  or 
an  account  of  any  contracts  made,  or  transactions  had  in  their  partnership  name  in 
any  court  of  this  state,  until  they  first  file  the  certificate  therein  required.  But  if 
such  partners  at  any  time  comply  with  such  provisions,  then  it  may  commence  an 
action,  or  if  one  has  been  commenced  mam  tain  it  on  all  such  partnership  contracts 
and  transactions  entered  into  prior  to  as  well  as  after  such  compliance. 

Sec.  8105.  Copies  of  the  entries  of  a  clerk  of  the  common  pleas  court  as  herein 
directed,  when  certified  by  him,  as  herein  directed,  are  presumptive  evidence  of  the 
facts  therein  stated. 

Sec.  11260.  A  partnership  formed  for  the  purpose  of  carrying  on  a  trade  or 
business  in  this  state,  or  holding  property  therein,  may  sue  or  be  sued,  by  the  usual 
to  ordinary  name  which  it  has  assumed,  or  by  which  it  is  know.  In  such  case,  it 
shall  not  be  necessary  to  allege  or  prove  the  names  of  its  individual  members. 

Sec.  11614.  If  not  a  resident  of  the  county  in  which  the  action  is  brought, 
or  a  partnership  suing  it  by  its  company  name,  or  an  insolvent  corporation,  the 
plaintiff  must  furnish  sufficient  security  for  costs.  The  surety  must  be  a  resident 
of  the  county  and  approved  by  the  clerk.  His  obligation  shall  be  complete  by  in- 
dorsing the  summons  or  signing  his  name  on  the  petition  as  surety  for  costs.  He 
shall  be  bound  for  the  payment  of  the  costs,  which  may  be  ad  judged  against  the 
plaintiff  in  the  court  in  which  the  action  is  brought,  or  in  any  other  court  to 
which  it  may  be  carried,  and  for  all  costs  taxed  against  the  plaintiff  in  such  action, 
whether  he  obtain  judgment  or  not. 

Sec.  11615.  The  plaintiff  may  deposit  with  the  clerk  of  the  court  such  sum  of 
money  as  security  for  costs  in  the  case,  as  in  the  opinion  of  the  clerk,  will  be  sufficient 
for  the  purpose.  On  motion  of  the  defendant  and  if  satisfied  that  such  deposit  is  in- 
sufficient, the  court  may  require  it  to  be  increased  from  time  to  time,  so  as  to  se- 
cure all  costs  that  may  accrue  in  the  cause,  or  personal  security  to  be  given. 

Sec.  11664.  The  writ  of  execution  against  the  property  of  a  judgment  debtor 
issuing  from  a  court  of  record  shall  command  the  officer  to  whom  it  is  directed, 
that  of  the  goods  and  chattels  of  the  debtor  he  cause  to  be  made  the  money 
specified  in  the  writ,  and  for  want  of  goods  and  chattels,  he  cause  his  lands  and  tene- 
ments to  be  sold  for  cash.  If  the  court  rendering  the  judgment  so  decrees  or  orders, 
real  estate  may  be  sold  under  execution  as  follows :  one-third  cash  on  the  day  of  the 
sale,  one-third  in  one  year,  one-third  in  two  years  thereafter,  with  interest  on  deferred 
payments,  to  be  secured  by  mortgage  on  the  premises  so  sold.  An  execution  on  a 
judgment  rendered  against  a  partnership  firm  by  its  firm  name  shall  operate  only 
on  the  partnership  property.  The  exact  amount  of  the  debt,  damages,  and  costs,  for 
which  the  judgment  is  entered,  shall  be  indorsed  on  the  execution. 

Revivor  of  and  new  parties  to  judgment. 

Sec.  11644.  When  a  judgment  is  rendered  in  this  state  on  a  joint  contract  or 
instrument,  parties  to  the  action  who  were  not  summoned,  and  persons  whose  liabUity 
was  not  known  to  the  plaintiff  at  its  rendition,  may  be  made  parties  thereto  by  action 
in  the  same  court,  if  they  can  be  summoned  in  the  state.  When  the  judgment  is 
rendered  elsewhere,  the  plaintiff  may  bring  suit  upon  such  contract  or  instrument 
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against  parties  not  summoned,  or  persons  whose  liability  was  unknown,  in  any  county 
where  any  such  parties  reside  or  may  be  summoned. 

Sec.  11645.  When  a  judgment,  including  judgments  rendered  by  a  justice  of  the 
peace  or  mayor,  a  transcript  of  which  has  been  filed  in  the  court  of  common  pleas 
for  execution  is  dormant,  or  when  a  finding  for  money  in  equitable  proceedings  re- 
mains unpaid  in  whole  or  part,  under  the  order  of  the  court  therein  made,  such  judg- 
ment may  be  revived,  or  such  finding  made  subject  to  execution  as  judgments  at  law 
are,  in  the  manner  prescribed  for  reviving  actions  before  judgment,  or  by  action  in 
the  court  in  which  such  judgment  was  rendered  or  finding  made,  or  in  which  transcript 
of  judgment  was  filed. 

Sec.  11646.  When  either  party  to  such  dormant  judgment  or  finding,  his  agent 
or  attorney,  makes  affidavit  showing  that  the  adverse  party  is  not  a  resident  of  the 
state,  that  such  judgment  or  finding  remains  unsatisfied  in  whole  or  part  and  the 
amount  owing  thereon,  service  may  be  made  by  publication,  as  in  other  cases,  but 
only  for  judgments  or  findings  in  which  personal  service  originally  was  made  on  the 
adverse  party. 

Sec.  11647.  If  sufficient  cause  be  not  shown  to  the  contrary,  the  judgment 
shall  stand  revived,  and  the  finding  be  subject  to  execution  for  the  amount  which 
the  court  finds  to  be  due  and  unsatisfied  thereon.  The  lien  of  the  judgment  for  the 
amount  due  shall  be  revived  and  operate  from  the  time  of  the  entry  of  the  condi- 
tional order  or  the  filing  of  the  petition. 

Sec.  11648.  An  action  to  revive  a  judgment  can  only  be  brought  within  twenty- 
one  years  from  the  time  it  became  dormant,  unless  the  party  entitled  to  bring  such 
action,  at  the  time  the  judgment  became  dormant,  was  within  the  age  of  minority, 
of  unsound  mind,  or  imprisoned,  in  which  cases  the  action  may  be  brought  within 
fifteen  years  after  such  disability  is  removed. 

Sec.  11649.  In  case  of  the  death  of  either  or  both  parties  after  judgment  is 
rendered,  and  before  its  satisfaction,  his  or  their  representatives,  real  or  personal, 
or  both,  as  the  case  requires,  may  be  made  parties  to  the  judgment;  and  it  be  revived 
by  an  action  brought  for  that  purpose;  or  they  may  be  made  parties  thereto  in 
the  manner  prescribed  for  the  revival  of  actions  before  judgment.  Such  judgment 
may  be  rendered  and  execution  awarded  as  might  or  should  have  been  given  or 
awarded  against  the  representative,  real  or  personal,  or  both,  of  such  deceased 
party. 

Sec.  11650.  When  a  jugdment  or  decree  has  been  rendered  in  the  circuit 
court  of  a  county  and  a  mandate  directed  to  the  common  pleas  to  carry  it  into 
execution,  on  the  death  of  either  or  both  parties  thereto  before  its  satisfaction, 
itmay  be  revived  in  such  common  pleas  court  in  conformity  with  the  next  preced 
ing  section. 

Sec.  11651.  The  members  of  a  partnership,  against  which  a  judgment  has  been 
rendered  by  its  firm  name  may  be  made  parties  to  the  judgment  by  action. 

Proceedings  in  garnishment. 

Sec.  10265.  When  the  plaintiff,  his  agent  or  attorney,  makes  oath  in  writing 
that  he  has  good  reason  to  believe,  and  does  believe,  that  any  person,  partnership,  or 
corporation  in  the  affidavit  named,  has  property  of  the  defendant  in  his  possession, 
describing  it,  if  the  officer  cannot  get  possession  of  such  property,  he  shall  leave 
with  such  garnishee  a  copy  of  the  order  of  attachment,  with  a  written  notice  that  he 
appear  before  the  justice,  at  the  return  of  the  order  and  answer  as  provided  in  this 
chapter. 

Sec.  11833.  If  the  garnishee  is  a  person,  a  copy  of  the  order  and  notice  shall 
be  served  upon  him  personally,  or  left  at  his  usual  place  of  residence.  When  a  part- 
nership is  garnisheed  by  its  company  name,  they  shall  be  left  at  its  usual  place  of  doing 
business,  or  with  a  member  of  such  partnership;  and  if  a  corporation,  with  the  presi- 
dent or  other  principal  officer,  or  its  secretary,  cashier,  or  managing  agent.  If  such 
corporation  is  a  railroad  company,  the  copies  may  be  left  with  a  regular  ticket  or 
freight  agent  thereof,  in  any  county  in  which  the  railroad  is  located. 

Service  of  process. 

Sec.  10266.  If  the  garnishee  is  a  person,  the  copy  of  the  order  and  notice  shall 
be  served  upon  him  personally,  or  left  at  his  usual  place  of  residence.  If  a  partnership 
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is  gamisheed  by  its  company  name,  they  shall  be  left  at  its  usual  place  of  doing 
business,  or  be  served  personally  on  one  of  its  members;  and  if  a  corporation,  they 
shall  be  left  with  the  president  or  other  principal  officer,  or  its  secretary,  cashier,  or 
managing  agent.  If  such  corporation  is  a  railroad  company,  they  may  be  left  with 
any  regular  ticket  or  freight  agent  thereof  in  the  county. 

Sec.  11286.  The  service  shall  be  made  at  any  time  before  the  return  day,  by 
delivering  a  copy  of  the  summons,  with  the  endorsements  tliereon,  to  the  defendant 
personally,  or  by  leaving  a  copy  at  his  usual  place  of  residence ;  or  if  the  defendant  is 
a  partnership  sued  by  its  company  name,  by  leaving  a  copy  at  its  usual  place  of  doing 
business,  or  with  any  member  of  such  partnership.  The  return  must  be  made  at  the 
time  mentioned  in  the  writ  and  the  time  and  manner  of  service  shall  be  stated  on 
the  writ. 

Sec.  11495,  5.  In  an  action  or  proceeding  by  or  against  a  partner  or  joint 
contractor,  the  adverse  party  shall  not  testify  to  transactions  with  or  admissions 
by,  a  partner  or  joint  contractor  since  deceased,  unless  they  were  made  in  tlie 
presence  of  the  surviving  partner  or  joint  contractor.  This  rule  applies  without 
regard  to  the  character  in  which  the  parties  sue  or  are  sued. 

Sec.  11894.  A  receiver  may  be  appointed  by  the  supreme  court  or  a  judge 
thereof,  the  circuit  court,  or  a  judge  thereof  in  his  circuit,  the  common  pleas 
court  or  a  judge  thereof  in  his  district,  or  the  probate  court  in  causes  pending 
in  such  courts  respectively,  in  the  following  cases:  1.  In  an  action  by  a  vendor 
to  vacate  a  fraudulent  purchase  of  property,  or  by  a  creditor  to  subject  property 
or  a  fund  to  this  claim,  or  between  partners  or  others  owning  or  jointly  interested 
in  any  property  or  fund,  on  the  application  of  the  plaintiff,  or  of  a  party  whose 
right  to  or  interest  in  the  property  or  fund,  or  the  proceeds  thereof,  is  probable, 
and  when  it  is  shown  that  the  property  or  fund  is  in  danger  of  being  lost,  removed, 
or  materially  injured;  2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  when  it  appears  that  the  mortgaged 
property  is  in  danger  of  being  lost,  removed,  or  materially  injured,  or  that  the  condi- 
tion of  the  mortgage  has  not  been  performed,  and  the  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt;  3.  After  judgment,  to  carry  the  judgment 
into  effect;  4.  After  judgment,  to  dispose  of  the  property  according  to  the  judgment, 
or  to  preserve  it  during  the  pendency  of  an  appeal,  or  when  an  execution  has  been 
returned  unsatisfied  and  the  judgment  debtor  refuses  to  apply  the  property  in  satis- 
faction of  the  judgment  ;v5.  In  the  cases  provided  in  this  title,  and  by  special  statutes 
when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  in  imminent  danger  of  insol- 
vency, or  has  forfeited  its  corporate  rights;  6.  In  all  other  cases  in  which  receivers 
heretofore  have  been  appointed  by  the  usages  of  equity. 

Sec.  10625.  When  a  person  dies,  whether  testate  or  intestate,  not  being  at  the 
time  of  death  a  resident  of  this  state,  but  having  been  engaged  in  business 
herein,  as  partner  or  otherwise,  and  leaving  in  this  state  property  belonging  in 
whole  or  in  part  to  his  estate,  the  probate  court  of  the  county  in  which  such  business 
was  prosecuted,  or  of  any  county  in  which  the  property  is  situated,  or  where  a 
debtor  of  such  decedent  resides,  upon  the  application  of  a  creditor  of  his,  whose 
claim  is  founded  on  a  contract  made  or  a  right  of  action  which  accrued  in  this 
state,  shall  grant  to  such  creditor  or  other  person,  administration  of  all  and  sin- 
gular the  assets  of  such  decedent  in  this  state.  The  proceeds  of  such  assets  shall 
be  applied  to  the  payment  of  the  debts  proved  against  such  estate  before  the  ad- 
ministrator. The  surplus,  if  any,  must  be  paid  into  the  court  granting  administration 
for  the  benefit  of  the  estate  of  the  decedent,  in  the  state  where  he  resided  at  the 
time  of  this  death. 

Sec.  13142.  Whoever,  being  a  partner,  is  guilty  of  fraud  in  the  affairs  of  the 
partnership,  shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not 
more  than  six  months,   or  both,  and  be  liable  in  damages  to  the  party  injured. 

Sec.  13591.  In  an  indictment  for  an  offence  committed  upon,  or  in  relation  to 
property  belonging  to  partners  or  joint  owners,  it  shall  be  sufficient  to  allege  the 
ownership  of  such  property  to  be  in  such  partnership  by  its  firm  name,  or  in  one  or 
more  of  such  partners  or  owners,  without  naming  all  of  them. 
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Massachusetts. 
Revised  Laws  of  1902,  and  Supplement  of  1906. 

Use  of  another's  name,  restrained.  A  person  who  carries  on  business  in  this 
commonwealth  shall  not  assume  or  continue  to  use  in  his  business  the  name  of  a  per- 
son formerly  connected  with  him  in  partnership  or  the  name  of  any  other  person, 
either  alone  or  in  connection  with  his  own  or  with  any  other  name  or  designation, 
without  the  consent  in  writing  of  such  person  or  of  his  legal  representatives. 

The  supreme  judicial  or  the  superior  court  shall  have  jurisdiction  in  equity  to 
restrain  the  use  of  names  or  labels  in  violation  of  the  provisions  of  this  chapter.  — 
1902,  p.  620,  sees.  5  and  6. 

Actions,  set-off  —  dormant  partner.  If  there  are  several  plaintiffs  or  defend- 
ants, the  claim  set  off  shall  be  due  from  all  the  plaintiffs  jointly  and  to  all  the 
defendants  jointlj',  except  that  in  an  action  by  or  against  partners,  one  of  whom  is 
a  dormant  partner,  a  claim  due  to  or  from  the  person  with  whom  the  contract  was 
made  may  be  set  off  as  though  such  dormant  partner  were  not  a  party  to  the  action. 
—  1902,  p.  1572,  sec.  3. 

Use  of  names  by  corporation.  A  corporation  which  is  organized  under  general 
laws  may  assume  any  name  which  shall  indicate  that  it  is  a  corporation  as  distin- 
guished from  a  natural  person  or  a  partnership ;  but  it  shall  not  assume  the  name  of 
another  domestic  corporation,  or  of  a  foreign  corporation,  or  of  any  partnership  or 
association,  carrying  on  business  in  tliis  commonwealth  at  the  time  of  such  organi- 
zation or  within  three  years  prior  thereto,  or  a  name  so  similar  thereto  as  to  be 
liable  to  mistaken  for  it,  except  with  the  consent  in  writing  of  such  existing  corpora- 
tion, association,  or  partnership  fUed  with  the  articles  of  organization.  The  supreme 
judicial  court  or  the  superior  court  shall  have  jurisdiction  in  equity,  upon  the  appU- 
cation  of  any  corporation,  partnership,  association,  or  person  interested  or  affected, 
to  enjoin  such  corporation  from  doing  business  under  a  name  assumed  in  violation  of 
the  provisions  of  this  section  although  its  articles  of  organization  may  have  been 
approved  and  a  certificate  of  incorporation  may  have  been  issued  to  it.  —  1906, 
p.  496,  sec.  5. 

Equitable  attachment  of  a  partner's  interest.  Suits  by  creditors  to  reach  and  apply 
in  payment  of  a  debt,  any  property,  right,  title  or  interest,  legal,  or  equitable,  of  a 
debtor,  within  or  without  this  commonwealth,  which  cannot  be  reached  to  be  attached 
or  taken  in  execution  in  an  action  at  law,  although  the  amount  of  the  debt  is  less 
than  one  hundred  dollars  or  the  property  sought  to  be  reached  and  applied  is  in  the 
hands,  possession,  or  control  of  the  debtor  independently  of  any  other  person  or  carmot 
be  reached  and  applied  until  a  future  time  or  is  of  uncertain  value,  if  the  value  can  be 
ascertained  by  sale,  appraisal,  or  by  any  means  within  the  ordinary  procedure  of  the 
court.  In  such  suit,  the  interest  of  a  partner  of  the  defendant  in  the  partnership 
property  may  be  reached  and  applied  in  payment  of  the  plaintiff's  debt;  but  unless 
it  is  a  judgment  debt,  the  business  of  the  partnership  shall  not  be  enjoined  or  other- 
wise interrupted  further  than  to  restrain  the  withdrawal  of  any  portion  of  the  deb- 
tor's share  or  interest  therein  until  the  plaintiff's  debt  is  estabUshed;  and  if  either 
partner  gives  to  the  plaintiff  a  sufficient  bond  with  sureties  approved  by  the  clerk, 
conditioned  to  pay  to  the  plaintiff  the  amount  of  his  debt  and  costs  with  thirty  days 
after  it  is  established,  the  court  shall  proceed  no  further  therein  than  to  estabhsh 
tlie  debt;  and  upon  the  fiUng  of  such  bond,  any  injunction  previously  issued  in  such 
suit  may  be  dissolved. 

Suits  to  reach  and  apply  in  payment  of  a  debt  any  property,  right,  title,  or  inter- 
est, real  or  personal,  of  a  debtor,  liable  to  be  attached  or  taken  on  execution  in  an 
action  at  law  against  him  and  fraudulently  conveyed  by  him  with  intent  to  defeat, 
delay,  or  defraud  his  creditors,  or  purchased,  ordirectly  or  indirectly  paid  for,  by  him, 
the  record  or  other  title  to  which  is  retained  in  the  vendor  or  is  conveyed  to  a  third 
person  with  intent  to  defeat,  delay  or  defraud  the  creditors  of  a  debtor.  —  1906, 
p.  802,  sec.  3;  8.  c.  1902,  p.  1388,  sees.  7  &  8. 

Trustee  process.  A  trustee  writ  issued  by  a  police,  district  or  municipal  court 
or  trial  justice  shall  be  returnable  not  more  than  thirty  days  after  the  date  thereof 
and  shall  be  served  seven  days  at  least  before  the  return  day.  If  co-partners  are  so 
summoned  as  trustees  and  the  partnership  is  properly  described  in  the  writ,  service 
of  the  writ  upon  one  partner  shall  be  sufficient.  —  1902,  p.  1651,  sec.  6. 
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Insolvency  proceedings.  Upon  petition  by  one  or  more  partners  who  are  insolv- 
ent to  the  court  for  the  county,  if  any,  in  which  the  partnership  has  last  had  a 
usual  place  of  business  for  three  consecutive  months  before  filing  of  such  petition, 
otherwise  to  the  court  for  the  county  in  wliich  it  has  or  last  had  a  usual  place  of  bu- 
siness, after  notice  to  the  other  partners  if  within  tlie  commonwealth,  or  upon  pe- 
tition by  a  creditor  of  the  partners,  the  judge  may  issue  a  warrant  as  provided  in 
this  chapter,  upon  which  the  property  of  the  firm  and  the  separate  estate  of  each  of 
the  partners,  not  exempt  from  attachment,  shall  be  taken,  and  the  creditors  of  the 
firm  and  the  separate  creditors  of  each  partner  may  prove  their  respective  debts. 

The  assignee  shall  be  chosen  by  the  creditors  of  the  firm  and  shall  keep  separate 
accounts  of  the  joint  property  of  the  firm,  and  of  the  separate  estate  of  each  member 
thereof;  and  after  deducting  the  whole  amount  received  by  him  the  total  expenses 
and  disbursements  paid,  the  net  proceeds  of  such  joint  property  shall  be  appropriated 
to  pay  the  creditors  of  the  firm,  and  the  net  proceeds  of  the  separate  estate  of  each 
partner  shall  be  appropriated  to  pay  his  separate  creditors.  If  there  is  a  balance  of 
the  separate  estate  of  a  partner  after  the  payment  of  his  separate  debts,  it  shall  be 
added  to  such  joint  property  for  the  payment  of  the  firm  creditors.  If  there  is  a 
balance  of  such  joint  property  after  the  payment  of  the  firm  debts,  it  shall  be  divided 
and  appropriated  to  and  among  the  separate  estates  of  the  several  partners  according 
to  their  respective  rights  and  interests  therein  and  as  it  would  have  been  if  the  partner- 
ship had  been  dissolved  without  insolvency ;  and  the  amount  so  appropriated  to  the 
separate  estate  of  each  partner  shall  be  applied  to  the  payment  of  his  separate  debts. 

The  provisions  of  the  two  preceding  sections  shall  apply  to  insolvent  limited 
partnerships  formed  under  the  provisions  of  chapter  seventy-one  or  the  corresponding 
provisions  of  earlier  laws;  but  the  separate  estates  and  separate  debts  of  the  special 
partners  shall  not  be  subject  to  the  proceedings  against  the  partnership. 

Each  partner  shall  be  entitled  to  allowance  as  hereinbefore  provided  for  the 
maintenance  of  himself  and  family;  and  the  allowance  from  the  net  proceeds  of  the 
estates  as  provided  in  section  one  hundred  and  thirteen  shall  be  computed  on  the 
firm  estate  and  also  on  each  of  the  separate  estates  as  if  there  had  been  a  separate 
warrant  against  each;  but  none  of  the  partners  shall  receive  in  all  more  than  five 
hundred  dollars. 

The  certificate  of  discharge  shall  be  granted  or  refused  to  each  partner  as  it 
would  or  ought  to  be  of  the  proceedings  had  been  against  him  alone ;  otherwise  the 
proceedings  against  partners  shall  be  the  same  as  against  an  individual. 

If  upon  the  dissolution  of  a  partnership,  one  or  more  of  the  partners  or  a  new 
partnership  formed  by  the  addition  of  new  members  has  agreed  to  pay  any  out- 
standing debts  of  such  partnership,  or  if  a  person  or  firm,  in  consideration  of  the 
receipt  or  transfer  of  property,  has  agreed  to  pay  any  outstanding  debts  of  the  person 
from  whom  such  property  was  received  or  transferred,  and  the  person  agreeing  to 
pay  has  become  insolvent,  such  debts  may,  if  the  creditors  so  elect,  be  proved  against 
the  estate  of  such  insolvent  debtor  or  debtors,  and  the  proof  and  allowance  thereof 
shall  discharge  the  person  originally  liable  therefor.  If  the  original  debtor,  in  either 
of  such  cases  has  been  compelled  to  pay  the  debt  so  agreed  to  be  paid,  he  may 
prove  the  amount  so  paid  as  the  original  creditor  might  have  done.  —  1902,  p.  1460, 
Bees.  137—142. 

Pennsylvania. 
P.  &  L.  Dig.  Laws  (1911)  cols.  5615— 5626;   169—174. 

I.  Formation. 

Sec.  1.  Name,  etc.,  of  partnership  to  be  filed  in  office  of  prothonotary.  From  and 
after  the  tenth  day  of  August  next,  all  persons  who  are  now  doing  business  in  a 
partnership  capacity  in  this  commonwealth  shall  file  or  cause  to  be  filed  in  the  office 
of  the  prothonotary,  in  the  county  or  counties  where  the  said  partnership  is  carried 
on,  the  names  and  location  of  the  members  of  such  partnership,  with  the  style  and 
name  of  the  same ;  and  as  often  as  any  change  of  members  in  said  partnership  shall 
take  place,  the  same  shall  be  certified  by  the  members  of  such  new  partnership  as 
aforesaid;  and  in  default  or  neglect  of  such  partnership  so  to  do,  they  shall  not  be 
permitted,  in  any  suits  or  actions  against  them  in  any  court,  or  before  any  justice  of 
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the  peace  or  alderman  in  this  commonwealth,  to  plead  any  misnomer  or  the  omission 
of  the  name  of  any  member  of  the  partnership,  or  the  inclusion  of  the  names  of  per- 
sons not  members  of  said  partnership.    1851,  April  14;  P.  L.  612,  §  13. 

Sec.  2.  Acts  to  apply  to  future  partnerships.  Hereafter,  where  two  or  more 
persons  may  be  desirous  of  entering  into  any  business  whatever,  in  a  partnership 
capacity,  they  shall,  before  they  engage  or  enter  into  any  such  business  as  aforesaid, 
comply  with  and  be  subject  to  all  the  provisions  and  restrictions  in  the  next  preceding 
section  of  this  act.    1851,  April  14;  P.  L.  612.  §  14. 

II.  Lawsuits,  judgments,  and  execution. 

Sec.  3.  Suits  by  one  firm  against  another,  when  same  persons  are  members  of 
both  firms.  No  action  now  pending  on  a  writ  of  error,  or  otherwise,  or  hereafter  to  be 
brought,  by  partners  or  several  per.sons,  against  partners  or  several  persons,  shall 
abate,  or  the  right  of  such  partners  or  several  persons  plaintiffs  to  sustain  their 
action  be  defeated,  by  reason  of  one  or  more  individuals  being  or  having  been  mem- 
bers of  both  firms,  or  being  or  having  been  of  the  parties  plaintiffs,  and  also  of  the 
parties  defendants,  in  the  same  suit,  nor  shall  the  judgment  rendered  therein,  if  stUl 
pending  on  a  writ  of  error,  be  affirmed  against  the  right  of  such  plaintiff  or  plaintiffs 
to  sustain  such  action,  nor  reversed  for  the  purpose  of  defeating  such  right,  but  the 
same  shall  proceed  to  trial  and  judgment,  as  though  the  parties  plaintiffs  and  defend- 
ants were  separate  and  distinct  persons,  and  the  acts  and  declarations  of  the  part- 
ners or  persons  so  being  of  both  the  parties  plaintiffs  and  defendants  shall  be  evi- 
dence to  affect  each  party,  respectively,  in  like  manner  and  to  the  same  extent  as 
the  acts  and  declarations  of  the  other  partners,  or  persons  plaintiffs  or  defendants, 
would  affect  the  respective  firms  or  parties :  Provided,  That  no  act  or  declaration  of 
the  party  shall  be  given  in  evidence  in  his  own  favor,  to  the  prejudice  of  others.  1838, 
April  14;  P.  L.  457,  §1. 

Sec.  4.  Judgment  obtained  against  one  partner  not  to  bar  recovery  against  part- 
ners not  served.  In  all  suits,  now  pending  or  hereafter  brought  in  any  court  of  record 
in  this  commonwealth,  against  joint  and  several  obligors,  co-partners,  promisors,  or 
the  endorsers  of  promissory  notes,  in  which  the  writ  or  process  has  not  been  or  may 
not  be  served  on  all  the  defendants,  and  judgment  may  be  obtained  against  those 
served  with  process,  such  writ,  process,  or  judgment  shall  not  be  a  bar  to  recovery  in 
another  suit  against  the  defendant  or  defendants  not  served  with  process.  1830, 
April  6;  P.  L.  277,   §1. 

Sec.  5.  Amicable  confession  of  judgment  not  to  affect  partners  who  do  not  join.  In 
all  cases  of  amicable  confession  of  judgment,  by  one  or  more  of  several  obligors,  co- 
partners, or  promisors,  or  the  endorsers  of  promissory  notes,  such  judgment  shall  not 
be  a  bar  to  recovery  in  such  suit  or  suits  as  may  have  to  be  brought  against  those 
who  refuse  to  confess  judgment.    1830,  April  6;  P.  L.  277,  §2. 

Sec.  6.  Death  of  one  copartner  not  to  discharge  his  estate  from  payment  of  joint 
judgment.  Where  a  judgment  shall  hereafter  be  obtained  against  two  or  more  co- 
partners, or  joint  or  several  obligors,  promisors,  or  contractors,  the  death  of  one  or 
more  of  the  defendants  shall  not  discharge  his  or  their  estate  or  estates,  real  or  per- 
sonal, from  the  payment  thereof;  but  the  same  shall  be  payable  by  his  or  their 
executors  or  administrators,  as  if  the  judgment  had  been  several  against  the  deceased 
alone.    1848,  April  11;  P.  L.  536,  §3. 

Sec.  7,  Suits  against  executors  of  deceased  partner.  In  any  suit  or  suits  which 
may  hereafter  be  brought  against  the  executors  or  administrators  of  a  deceased  co- 
partner, for  the  debt  of  the  firm,  it  shall  not  be  necessary  to  aver  in  the  record,  or  prove 
on  the  trial,  that  the  surviving  partner  or  partners  is  or  are  insolvent,  to  enable  the 
plaintiff  to  recover.    1848,  April  11:  P.  L.  536,  §4. 

Sec.  8.  Judgment  against  co-partners,  etc.,  not  to  bar  future  recovery  against 
others.  Where  a  judgment  shall  be  hereafter  recovered  against  one  or  more  of  several 
co-partners,  joint  or  joint  and  several  obligors,  promisors,  or  contractors,  without 
any  plea  in  abatement,  that  all  the  parties  to  the  instrument  or  contract  on  which 
the  suits  is  founded,  are  not  made  parties  thereto,  such  judgment  shall  not  be  a  bar 
to  a  recovery  in  any  subsequent  suit  or  suits  against  any  person  or  persons,  who 
might  have  been  joined  in  the  action  in  which  such  judgment  was  obtained,  whether 
the  same  shall  be  obtained  amicably,  or  by  adversary  process.  1848,  April  11 :  P.  L. 
536,  §5. 
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Sec.  9.  Execution  against  partners.  Wlienever  any  judgment  has  been  or  here- 
after shall  be  obtained  against  one  or  more  of  the  members  of  a  partnership,  upon 
any  individual  indebtedness  of  such  defendant  or  defendants,  any  such  creditor  may 
have  execution,  fieri  facias,  issued  from  the  court  where  such  judgment  is  entered : 
Provided,  The  same  be  entered  in  the  county  where  the  chief  office  or  place  of  busi- 
ness of  the  said  partnership  is  or  was  last  located,  which  shall  command  the  sheriff  or 
other  officer  to  levy  the  sum  of  said  judgment,  with  interest  and  costs  of  suit,  upon 
the  Interest  of  the  defendant  or  defendants  in  said  writ,  of  any  personal,  mixed,  or 
real  property,  rights,  claims,  and  credits  in  such  partnership,  and  thereupon  proceed 
and  sell  the  same;  and  the  purchaser  at  such  sale  shall  thereupon  have  a  right  to 
compel  a  settlement  of  the  partnership  accounts  of  such  partnerships,  by  proceeding 
in  equity,  and  to  determine  and  receive  the  interest  of  said  judgment  debtor  or  debt- 
ors in  the  partnership  property,  rights,  claims,  and  credits  aforesaid;  in  case  of  judg- 
ment obtained  or  entered  of  record  in  a  county,  other  than  that  wherein  the  chief 
office  or  place  of  business  of  said  partnership  is  or  was  located,  the  plaintiff  may 
issue  a  testatum  writ  of  fieri  facias,  commanding  the  sheriff  or  other  officer  to  proceed 
as  in  other  cases  where  such  writ  may  issue,  and  levy  the  sum  of  said  judgment,  with 
interest  and  cost  of  suit,  in  the  same  way  and  with  the  same  force  and  effect  as  herein 
provided  in  case  of  sale  under  execution  of  fieri  facias :  Provided,  That  such  rights, 
claims,  and  credits  shall  be  proceeded  against  and  sold  in  the  manner  provided  in 
cases  for  the  sale  of  personal  property,  except  where  real  estate  is  taken  in  execution, 
in  which  case  the  same  shall  be  advertised  three  weeks  in  manner  as  is  provided  by 
law:  And  also  provided  further.  That  this  act  shall  not  apply  to  any  suit  or  suits  at 
law  or  in  equity  now  pending  in  any  of  the  courts  of  this  commonwealth,  nor  in  any- 
wise affect,  enlarge,  restrain,  or  impair  the  rights  of  either  or  any  of  the  parties  thereto ; 
and  that  this  act  shall  not  apply  or  be  extended  to  or  embrace  the  sale  of  any  property, 
real,  personal,  or  mixed,  made  prior  to  the  passage  of  this  act,  nor  empower  the  pur- 
chaser or  purchasers  at  any  such  sale,  made  prior  to  the  passage  of  this  act,  to  compel 
a  settlement  of  the  partnership  account  by  proceeding  in  equity:  Provided,  Upon 
any  judgment  now  entered,  and  sales  hereafter  made,  upon  any  execution  hereafter 
issued,  same  shall  apply.    1873,  April  8;  P.  L.  65,  §  1. 

III.  Partnership  accounts,  and  compromises. 
Sec.  10.     Jurisdiction  of  courts  in  settlement  of  partnership  accounts.    The 

supreme  court,  the  several  district  courts,  and  courts  of  common  pleas,  within  this 
commonwealth,  shall  have  all  the  powers  and  jurisdiction  of  courts  of  chancery  in 
settling  partnership  accounts,  and  such  other  accounts  and  claims,  as  by  the  com- 
mon law  and  usages  of  this  commonwealth  have  heretofore  been  settled  by  the  action 
of  account  render;  and  it  shall  be  in  the  power  of  the  party  desirous  to  commence 
such  action,  to  proceed  either  by  bill  in  chancery,  or  at  common  law,  but  no  bill  in 
chancery  shall  be  entertained,  unless  the  counsel  filing  the  same  shall  certify  that  in 
his  opinion  the  case  is  of  such  a  nature  that  no  adequate  remedy  can  be  obtained 
at  law,  or  that  the  remedy  at  law  will  be  attended  with  great  additional  trouble,  in- 
convenience, or  delay.    1840,  Oct.  13;  P.  L.  (1841)  1,  §  19. 

Sec.  11.  Co-partners,  in  dissolved  firms,  may  make  separate  compromises  with 
creditors.  Wlienever  any  co-partnership  firm  shall  be  dissolved  by  mutual  consent, 
or  otherwise,  it  shall  and  may  be  lawful  for  any  one  or  more  of  the  individuals,  who 
was  or  were  embraced  in  such  co-partnership  firm,  to  make  a  separate  composition 
or  compromise  with  any  one  or  all  of  the  creditors  of  such  co-partnership  firm;  and 
such  composition  or  compromise  shall  be  a  full  and  effectual  discharge  to  the  debtor 
or  debtors  making  the  same,  and  to  them  only,  of  and  from  all  and  every  UabiUty 
to  the  creditor  or  creditors  with  whom  the  same  is  made  or  incurred,  by  reason  of  his 
or  their  connection  with  such  co-partnership  firm,  according  to  the  terms  of  such 
compromise.    1862,  March.  22;  P.  L.  167,  §  1. 

Sec.  12.  Note  or  memorandum  of  compromise  may  be  given  in  evidence — Judg- 
ments may  be  discharged,  on  production  thereof.  Every  such  debtor  or  debtors,  making 
such  composition  or  compromise,  may  take  from  the  creditor  or  creditors,  with 
whom  he  may  make  the  same,  a  note  or  memorandum  in  writing,  exonerating  him 
or  them  from  all  and  every  individual  liability  incurred  by  reason  of  such  cormection 
with  such  co-partnership  firm,  which  note  or  memorandum  may  be  given  in  evidence 
by  such  debtor  or  debtors,  in  bar  of  such  creditor's  right  of  recovery  against  him 
or  them;  and  if  such  liability  shall  be  by  judgment  in  any  court  of  record  in  this 
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state,  then  on  a  production  to  and  filing  with  the  clerk  of  such  court  the  said  note  or 
memorandum  in  writing,  lawfully  acknowledged,  such  clerk  shall  discharge  such  judg- 
ment of  record,  so  far  as  the  said  compromising  debtor  or  debtors  shall  be  concerned. 
1862,  March  22;  P.  L.  167,   §2. 

Sec.  13.  Compromise  with  one  co-partner  not  to  discharge  others.  Such  compo- 
sition or  compromise  with  an  individual  member  of  a  firm  shall  not  be  so  construed 
as  to  discharge  the  other  co-partners,  nor  shall  it  impair  the  right  of  the  creditor  to 
proceed  against  the  members  of  such  copartnership  firm  as  have  not  been  discharged; 
and  the  member  or  members  of  such  co-partnership  firm,  so  proceeded  against, 
shall  be  permitted  to  set  off  any  demand  against  said  creditor  or  creditors,  which 
could  have  been  set  off  had  such  suit  been  brought  against  all  the  individuals  com- 
posing such  firm;  nor  shall  such  compromise  or  discharge  of  an  individual  of  such 
firm  prevent  the  other  members  from  availing  themselves  of  any  defense  that  would 
have  been  available  had  not  this  act  passed,  except  that  they  shall  not  set  up  the 
discharge  of  one  individual  as  a  discharge  of  the  other  co-partners,  unless  it  shall 
appear  that  all  were  intended  to  be  discharged :  Provided,  That  the  discharge  of 
any  such  co-partner  shall  be  deemed  a  payment  to  the  creditor,  equal  to  the  pro- 
portionate interest  of  the  partner  discharged,  in  the  partnership  concern,  unless 
he  shall  have  paid  more  than  his  proportioned  interest,  in  which  event,  the  full 
amount  paid  by  such  discharged  debtor  shall  be  credited.  1862,  March  22;  P.  L. 
167,   §3. 

Sec.  14,  Co-partner  compromising  to  be  liable  for  ratable  proportion  of  partnership 
debt.  Such  compromise  or  composition  of  an  individual  of  a  firm,  with  a  creditor  of 
such  firm,  shall  in  no  wise  affect  the  right  of  the  other  co-partners  to  call  on  the  individ- 
ual making  such  compromise,  for  his  ratable  portion  of  such  co-partnership  debt, 
the  same  as  if  this  law  had  not  been  passed.    1862,  March  22;  P.  L.  167,  §  4. 

Sec.  15.  Provisions  of  act  extended  to  joint  debtors.  The  above  provisions  in 
reference  to  co-partners  of  a  firm  shall  extend  to  joint  debtors,  who  are  hereby  author- 
ized, individually,  to  compound  or  compromise  for  their  joint  indebtedness,  with  the 
like  effect  in  reference  to  creditors  and  joint  debtors  of  the  individuals  so  compromis- 
ing, as  is  above  provided  in  reference  to  co-partners.   1862,  March  22;  P.  L.  167,  §  5. 

IV.  Certain  acts  not  to  constitute  partnership. 
Sec.  16.  Loan  with  reservation  of  share  of  profits,  not  to  constitute  partnership. 
From  and  after  the  passage  of  this  act,  it  shall  be  lawful  for  any  person  or  persons  to 
loan  money  to  any  individual,  firm,  association,  or  corporation,  doing  busmess  in  this 
commonwealth,  upon  agreement  to  receive  a  share  of  the  profits  of  such  business  as 
compensation  for  the  use  of  the  money  so  loaned ,  in  lieu  of  interest ;  and  such  agreement, 
or  the  reception  of  profits  under  such  agreement,  shall  not  render  the  person  or  persons 
making  such  loans  liable  as  a  co-partner  in  such  business,  to  other  creditors  of  such 
individual,  firm,  association,  or  corporation,  except  as  to  the  money  so  loaned :  Provid- 
ed, That  such  agreement  for  loan  shall  be  in  writing;  and  that  this  act  shall  not 
apply  to  any  loan  made  by  a  member  of  any  such  firm,  association,  or  corporation, 
or  to  one  who  holds  himself  out  as  such,  and  shall  not  be  construed  to  repeal  or 
affect  any  portion  of  the  law  relating  to  special  partnerships:  Provided,  however, 
That  any  person  so  loaning  money  under  this  act  shall  not  hold  himself  out  as  a 
general  partner,  so  as  to  induce  credit  to  be  given  to  any  party  or  parties,  association 
or  corporation,  to  whom  the  said  loan  shall  be  made.    1870,  April  6;  P.  L.  56,  §  1. 

Sec.  17.  Allowance  of  interest  in  profits  to  employes,  not  to  create  partnership.  In- 
dividuals and  corporations  employing  labor  may  give  to  employes,  in  addition  to 
regular  wages,  or  in  lieu  thereof,  a  conditional  interest  in  the  profits  of  the  business, 
to  be  regulated  and  determined  by  agreement  between  the  parties;  and  the  employe 
receiving  such  conditional  share  of  profits  shall  not  by  reason  thereof  be  deemed 
liable  for  the  debts  or  losses  of  the  business,  or  have  any  voice  in  the  management, 
except  in  so  far  as  may  be  clearly  defined  in  the  constitution  or  agreement  under 
which  the  association  is  organized  or  operations  conducted.  1871,  June  15;  P. L. 389,  §1. 

Sec.  18.  Acceptance  of  act.  Any  manufacturing,  mining,  or  improvement  com- 
pany, firm,  or  partnership,  now  doing  business  under  the  laws  of  this  commonwealth, 
or  which  may  hereafter  be  chartered,  may,  without  change  of  name,  accept  the  pro- 
vision of  this  act,  and  organize  its  business  in  accordance  therewith,  first  giving 
notice  to  the  auditor  of  its  intention  so  to  do,  and  fUing  with  him  a  statement  of 
the  capital  to  be  employed  and  in  what  it  consists,  and  a  copy  of  the  articles  of 
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agreement,  or  constitution  and  by-laws,  by  which  the  operations  of  the  company  or 
association  is  to  be  governed.    1871,  June  15;  P.  L.  389,  §2. 

Sec.  19.  Distribution  of  net  profits.  No  company  shall  be  entitled  to  the  benefits 
of  this  act  which  shall  not,  in  its  agreement  or  articles  of  association,  filed  with  the 
auditor  general  as  aforesaid,  provide  for  the  distribution  of  at  least  one-half  of  the 
net  profits  of  its  business  to  its  employes,  after  paying  a  dividend  of  not  more  than 
ten  per  centum  per  annum  upon  its  stock.  1871,  June  15;  P.  L.  389,  §  3. 


Accounts  at  Law  and  Equity. 
I.  At  common  law. 

Sec.  1.  Arbitrators  may  decide  in  actions  of  account  render.  The  act,  entitled 
"An  act  regulating  arbitrations,"  passed  the  20th  of  March,  1810,  and  the  several 
supplements  thereto,  shall  be  deemed  to  extend  to  actions  of  account  render;  and 
the  arbitrators  appointed  by  virtue  thereof,  shall  hear,  and  a  majority  of  them  deter- 
mine on  the  whole  merits  of  the  cause  and  report  the  balance  due  by  either  party  to 
the  other;  and  shall  also  make  and  annex  to  their  report  from  the  account  of  the 
parties,  their  allegations  and  proofs,  such  an  account  between  them  as  they  shall 
think  just;  which  account  shall  result  in  the  balance  reported  in  their  award.  1821, 
March  30;  7  Sm.  429,  §1. 

Sec.  2.  Jury  to  have  power  to  settle  accounts  —  Court  to  make  orders.  In  all 
actions  of  account  render,  now  pending  or  to  be  brought,  the  jury  before  whom  the 
same  shall  be  tried,  shall  have  full  power  to  settle  the  accounts  of  the  parties,  and 
find  in  favor  of  the  plaintiff,  or  of  one  or  more  of  the  defendants,  such  sum  or  sums 
as  shall  appear  to  be  due ;  and  the  court  in  which  said  action  is  pending,  or  any  judge 
thereof,  may  make  such  orders  upon  any  of  the  parties,  in  relation  to  books,  docu- 
ments, or  papers,  as  may  appear  to  be  necessary,  for  a  full  and  equitable  adjustment 
of  the  controversy.    1831,  April  4;  P.  L.  492,   §  1. 

Sec.  3.  Actions  may  be  brought  against  executors  of  will  for  amount  of  legacy. 
It  shall  be  lawful  for  any  person  to  whom  any  bequest  of  money,  or  other  goods  or 
chattels,  may  be  made  by  last  will  or  testament,  to  commence  and  prosecute  an 
action  of  debt,  detinue,  account  render,  or  an  action  on  the  case  for  the  recovery 
thereof,  after  it  becomes  due,  against  the  executors  of  such  will,  having  in  their 
hands  sufficient  assets  to  pay  all  the  just  debts  of  the  testator,  and  the  legacies  by 
him  bequeathed.    1834,  Feb.  24;  P.  L.  73,  §50. 

Sec.  4.  Court  may  appoint  auditors  or  jury  to  settle  accounts.  —  Interrogatories  — 
Books  and  papers  must  be  produced.  In  all  actions  of  account  render,  now  pending 
or  which  may  hereafter  be  brought,  after  it  shall  have  been  found,  or  admitted  by 
the  pleadings,  that  the  defendant  is  liable  to  account  to  the  plaintiff,  it  shall  be  in 
the  discretion  of  the  court  in  which  the  same  is  or  shall  be  pending,  to  either  appoint 
auditors  and  proceed  according  to  the  practices  and  usages  of  the  common  law,  or 
direct  a  jury  to  be  impaneled  to  settle  the  accounts  of  the  parties,  and  find  the  bal- 
ance due  the  plaintiff  or  defendant.  And  on  the  appUcation  of  either  of  the  parties, 
and  interrogatories  filed,  it  shall  be  lawful  for  the  court  to  require  the  adverse  party 
to  disclose,  on  oath,  his  knowledge  of  such  facts  as  shall,  in  the  opinion  of  said  court, 
be  necessary  for  a  just  and  equitable  adjustment  of  the  controversy;  and  on  the 
party  being  so  called  on,  and  refusing  to  answer,  on  the  requisition  of  the  court, 
the  fact  stated  by  the  adverse  party,  in  his  interrogatory,  shall  be  taken  as  admit- 
ted ;  and  the  parties  shall  have  power  to  compel  the  production  of  such  books,  papers, 
and  documents,  either  in  court  or  before  the  auditors,  as  may  be  necessary  for  a  just 
and  equitable  settlement  of  the  controversy,  according  to  the  provisions  of  the  1st 
section  of  the  act  of  27th  February,  1798,  entitled  "An  act  extending  the  powers  of 
the  supreme  court  and  courts  of  common  pleas."  1840,  Oct.  13;  P.  L.  (1841)  7,  §  18. 

II.  In  equity. 

Sec.  .5.  Courts  to  have  powers  and  jurisdiction  of  courts  of  chancery.  —  Party 
commencing  action  may  proceed  in  equity  or  at  common  law.  —  Certificate.  Tlie 
supreme  court,  the  several  district  courts  and  courts  of  common  pleas,  within  this 
commonwealth,  shall  have  all  the  powers  and  jurisdiction  of  courts  of  chancery  in 
settUng  partnership  accounts,  and  such  other  accounts  and  claims,  as  by  the  common 
law  and  usages  of  this  commonwealth,  have  heretofore  been  settled  by  the  action 
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of  account  render;  and  it  shall  be  in  the  power  of  the  party  desirous  to  commence 
such  action,  to  proceed  either  by  bill  in  chancery,  or  at  common  law,  but  no  bill  in 
chancery  shall  be  entertained,  unless  the  counsel  filing  the  same  shall  certify  that, 
in  his  opinion,  the  case  is  of  such  a  nature  that  no  adequate  remedy  can  be  obtained 
at  law,  or  that  the  remedy  at  law  will  be  attended  with  great  additional  trouble, 
inconvenience,  or  delay.    1840,  Oct.  13;  P.  L.  (1840)  7,  §  19. 

Sec.  6.  Equity  jurisdiction  of  supreme  court.  The  equity  jurisdiction  of  the 
supreme  court,  within  the  city  and  county  of  Philadelphia,  and  of  the  court  of  com- 
mon pleas  for  said  county,  shall  be  extended  to  all  cases  arising  in  said  city  and  county, 
over  which  courts  of  chancery  entertain  jurisdiction  on  the  grounds  of  fraud,  accident, 
mistake,  or  account.    1840,  June  13;  P.  L.  666,  §39. 


Georgia. 
Code  of  Georgia,  1911. 


Of  partnership. 

Sec.  3155.  How  created.  A  partnership  may  be  created  either  by  written  or  parol 
contract,  or  it  may  arise  from  a  joint  ownership,  use,  and  enjoyment  of  the  profits 
of  undiveded  property,  real  or  personal. 

Sec.  3156.  Extent  of  partnership.  As  among  partners,  the  extent  of  the  partner- 
ship is  determined  by  the  contract  and  their  several  interests.  As  to  third  persons, 
all  are  Uable,  not  only  to  the  extent  of  their  interest  in  the  partnership  property,  but 
also  to  the  whole  extent  of  their  separate  property. 

Sec.  3157.  Open  partner,  etc.  An  ostensible  partner  is  one  whose  name  appears 
to  the  world  as  such,  and  he  is  bound,  though  he  have  no  interest  in  the  firm.  A 
dormant  or  secret  partner  is  one  whose  connection  with  the  firm  is  really  or  professedly 
concealed  from  the  world. 

Sec.  3158.  What  constitutes  a  partnership.  A  joint  interest  in  the  partner- 
ship property,  or  a  joint  interest  in  the  profits  and  losses  of  the  business,  consti- 
tutes a  partnership  as  to  third  persons.  A  common  interest  in  the  profits  alone 
does  not. 

Sec.  3159.  Time  of  commencement.  If  no  time  is  specif  ied  for  the  commencement 
of  the  partnership,  it  commences  immediately. 

Sec.  3160.  Death  of  a  partner  as  it  affects  continuance.  If  the  contract  specifies 
the  term  for  which  the  partnership  is  formed,  it  will  continue  for  that  time,  or  till 
the  death  of  one  partner.  If  it  is  desired  to  continue  notwithstanding  the  death  of  a 
partner,  it  must  lie  so  specified. 

Sec.  3161.  Duration  and  dissolution.  If  there  is  no  agreement  as  to  the  time  of 
continuance,  the  partnership  is  at  will  and  may  be  dissolved  at  any  time  by  any 
partner  on  giving  three  months  notice  to  his  copartners. 

Sec.  3162.  How  it  is  dissolved.  Every  partnership  is  dissolved  at  any  time  b3' 
the  mutual  consent  of  the  parties,  by  the  death,  insanity,  or  conviction  for  felony  of 
one  of  the  parties,  by  the  extinction  of  the  business  for  which  it  was  formed,  or  by 
such  misconduct  of  either  partner  as  will  justify  a  court  of  equity  to  decree  a  disso- 
lution. 

Sec.  3163.  Notice  of  dissolution.  The  dissolution  of  a  partnership  by  the  retirnig 
of  an  ostensible  partner  must  be  made  known  to  creditors  and  o  the  world.  By  the 
retiring  of  a  dormant  partner,  it  must  be  made  known  by  all  who  had  knowledge  of 
his  connection  with  tlie  firm. 

Sec.  3164.  Effect  of  dissolution.  A  dissolution  puts  an  end  to  a  all  the  powers  and 
rights  resulting  from  tlie  partnersliip  to  the  partners,  except  for  the  purpose  of  a 
general  account  and  winding  up  of  the  business.  As  to  third  persons,  it  absolves  the 
partners  from  all  liabiUty  for  future  contracts  and  transactions,  but  not  for  the  trans- 
actions that  are  past. 

Sec.  3165.  False  partner.  No  partnership  may  lawfully  insert  in  their  firm  name 
or  style  the  name  of  any  individual  not  actually  a  copartner,  nor  continue  in  such 
firm  name  or  style  the  name  of  a  retired  partner.  And  each  member  of  the  firm  viola- 
ting this  provision  shall  forfeit  the  sum  of  one  hundred  dollars  for  every  day's  viola- 
tion, to  be  recovered  by  any  i^erson  who  may  prosecute  for  the  same. 
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Sec.  3166.  Denial  by  defendant.  Partners  suing  or  being  sued  in  their  firm  name, 
the  partnership  need  not  be  proved  unless  denied  by  the  defendant,  upon  oath,  on 
plea  in  abatement  filed. 

Sec.  3167.  Suits  by  and  against.  Judgments  may  be  entered  up  and  execution 
issue  in  tlie  name  of  the  firm  or  against  a  firm.  And  service  of  process  on  one  partner 
with  a  return  of  non  est  inventus  as  to  the  others,  shall  authorize  a  judgment 
against  the  firm  binding  all  the  firm  assets  and  the  individual  property  of  the  one 
served. 

Sec.  3168.  Executing  bond.  In  aU  legal  proceedings  wherein  it  becomes  necces- 
sary  for  partners  to  give  bond,  any  one  of  the  partners  may  execute  such  bond 
in  the  firm  name. 

Rights  and  liabilities  of  partners  among  themselves. 

Sec.  3169.  Interest  of  each.  Unless  otherwise  provided  in  the  agreement,  part- 
ners are  equally  interested  in  all  the  stock  or  property  brought  into  the  business,  it 
matters  not  by  which ;  partners  are  equally  entitled  to  share  the  profits,  and  equally 
bound  to  pay  the  losses. 

Sec.  3170.  Contribution  in  case  of  insolvent  partner.  If  one  of  several  partners 
proves  to  be  insolvent,  each  partner  is  bound  to  contribute  according  to  his  interest 
to  sustain  the  pro  rata  loss  of  such  insolvent  in  the  debts  of  the  firm. 

Sec.  3171,  Good  faith  inter  se.  The  strictest  good  faith  is  required  among  part- 
ners, and  that  which  would  not  amount  to  fraud  as  to  third  persons  may  be  such  a 
violation  of  this  faith  as  to  justify  a  court  of  equity  to  compel  a  partner  to  give  up 
any  advantage  thus  obtained. 

Sec.  3172.  Power  of  each  partner.  Every  partner  has  a  right  to  examine  into 
the  affairs  of  the  firm,  and,  unless  otherwise  agreed,  to  have  joint  possession  of  its 
effects,  to  collect  and  apply  its  assets,  to  contract  or  otherwise  bind  the  firm  in  mat- 
ters connected  with  its  business,  and  to  execute  any  writing  or  bond  in  the  course  of 
the  business;  at  no  time  transgressing  the  privileges  of  other  partners  or  seeking  in 
bad  faith  to  evade  or  violate  their  wishes. 

Sec.  3173.  Introducing  new  partner.  No  partner,  by  assigning  his  interest  or 
otherwise,  can  introduce  a  new  partner  without  the  consent  of  the  others,  unless 
such  power  is  reserved  in  the  contract. 

Sec.  3174.  Incoming  partner  bound  for  debts,  when.  An  incoming  partner  is 
not  bound  for  the  old  debts  of  the  firm  in  the  absence  of  an  express  agreement,  on 
sufficient  consideration,  to  assume  the  old  indebtedness. 

Sec.  3175.  Power  of  majority.  Unless  otherwise  stipulated,  a  majority  of  the 
partners  must  control  on  any  question  within  the  scope  of  the  partnership  busi- 
ness; but  outside  of  such  business,  any  partner  may  veto  the  use  of  the  partnership 
assets. 

Sec.  3176.  Surviving  partner.  The  surviving  partner,  in  case  of  death,  has  the 
right  to  control  the  assets  of  the  firm  to  the  exclusion  of  the  legal  representatives  of 
a  deceased  partner,  and  he  is  primarily  liable  to  the  creditors  of  the  firm  for  their 
debts.  But  where  copartnerships  have  been,  or  shall  be,  dissolved  by  the  death  of 
one  or  more  partners,  and  the  debts  of  the  firm  are  all  paid,  then  the  assets  of  the 
firm,  as  far  as  possible,  may  be  divided  in  kind  between  surviving  copartners  and 
the  representatives  of  the  dead  copartner,  by  three  disinterested  appraisers,  chosen 
by  the  parties  as  arbitrators,  or  appointed  by  the  ordinary  of  the  county  where  the 
survivors  reside,  either  in  term  or  vacation,  on  application  of  either  party,  said  ap- 
praisers to  be  sworn  to  make  fair  appraisments  and  divisions  to  the  best  of  their 
ability;  and  after  such  division,  the  representatives  of  the  dead  partners  shall  have 
the  right  to  sue  in  their  own  names  upon  all  choses  in  action  assigned  to  them 
in  the  division. 

Sec.  3177.  Powers  of  surviving  partner  as  to  personality.  Title  to  personal  prop- 
erty vests  in  the  surviving  partners,  who  have  the  right  to  dispose  thereof  for  paying 
the  debts  and  making  distribution. 

Sec.  3178.  Power  of  survivor  as  to  real  estate.  In  equity  real  estate  of  the  firm 
is  considered  personal  property  to  the  extent  necessary  to  pay  debts.  The  surviving 
partner  can  dispose  of  the  entire  equitable  interest  therein,  and  the  purchaser  may 
compel  a  conveyance  from  the  heirs  of  the  deceased  partner. 
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Rights  and  liabilities  of  partners  to  third  persons. 

Sec.  3179.  Secret  stipulations.  Third  persons  are  bound  by  no  stipulations 
among  the  partners  themselves,  unless  actual  notice  of  such  stipulation  be  proven 
prior  to  their  actions. 

Sec.  3180.  Bound  by  acts  of  partner.  All  the  partners  are  bound  by  the  acts  of 
any  one,  within  the  legitimate  business  of  the  partnership,  until  dissolution  or  the 
commencement  of  legal  process  for  that  purpose,  or  express  notice  of  dissent  to  the 
person  about  to  he  contracted  with. 

Sec.  3181.  Duty  of  agent.  An  agent  of  the  partnership  is  generally  bound  to 
obey  each  partner.  If  contradictory  instructions  are  given  by  different  partners, 
he  is  not  bound  to  obey  either,  but  should  act  for  the  best  interest  of  the  partnership. 

Sec.  3182.  Matters  outside  of  partnership.  Third  persons  acting  with  a  partner 
in  a  matter  not  legitimately  connected  with  the  partnership,  have  no  right  against 
the  firm  or  any  other  member. 

Sec.  3183.  Lending  money  to  partner.  A  person  lending  money  to  a  partner  for 
the  firm  is  not  bound  to  see  to  its  application,  but  if  he  knows,  or  has  reasonable 
grounds  to  suspect  that  it  is  intended  to  be  applied  to  other  purposes  than  the  busi- 
ness of  the  firm,  he  cannot  recover  it  from  the  partnership. 

Sec.  318-4.  Purchasing  from  partner.  Third  persons  acquire  no  title  to  partnership 
assets  by  purchase  from  one  member,  when  notice  or  a  reasonable  ground  of  suspicion 
is  known  to  them  that  the  partner  is  misapplying,  or  seeks  to  misapply  such  assets. 

Sec.  3185.  Indorsements,  etc.  A  guaranty  or  an  accommodation  indorsement 
is  not  within  the  legitimate  business  of  ordinary  partnership. 

Sec.  3186.  Liability  for  fraud  of  one  partner.  AH  the  partners  are  responsible 
to  innocent  third  person  sfor  damages  arising  from  the  fraud  of  one  partner  in  mat- 
ters relating  to  partnership. 

Sec.  3187.  For  torts  of  partner  or  servant.  Partners  are  not  responsible  for 
torts  committed  by  a  copartner.  For  the  negligence  or  torts  of  their  agents  or  servant 
they  are  responsible  under  the  like  rules  with  individuals. 

Sec.  3188.  Power  after  dissolution.  After  dissolution,  a  partner  has  no  power 
to  bind  the  firm  by  a  now  contract,  or  to  revive  one  for  any  cause  extinct,  nor  to 
renew  or  continue  an  already  existing  hability,  nor  change  its  dignity  or  its  nature. 

Sec.  3189.  Disposition  of  assets  among  creditors.  When  a  partnership  is  insolvent, 
and  one  of  the  partners  is  deceased  insolvent,  the  creditors  of  the  partnership,  in 
equal  degree  with  individual  creditors,  cannot  claim  to  share  in  the  individual  assets 
of  the  deceased  partner  until  the  individual  creditors  shall  have  first  received  upon 
their  debts  such  a  percentage  from  the  individual  assets  as  such  partnership  creditors 
have  received  from  the  partnership  assets. 

Sec.  3190.  Garnishment  on  partner's  interest.  The  interest  of  a  partner  in  the 
partnership  assets  may  be  reached  by  a  judgment  creditor  by  process  of  garnishment 
served  on  the  firm,  and  shall  not  be  subject  to  levy  and  sale.  The  lien  on  such  in- 
terest shall  attach  from  the  date  of  the  judgment  against  the  partner. 

Sec.  4627.  Relation  between  partners  confidential.  Any  relations  shall  be  deemed 
confidential  arising  from  nature  or  created  by  law,  or  resulting  from  contracts,  where 
one  party  is  so  situated  as  to  exercise  a  controlling  influence  over  the  will,  conduct, 
and  interest  of  another,  or  where,  from  similar  relation  of  mutual  confidence,  the  law 
requires  the  utmost  good  faith,  such  as  partners,  principal  and  agent,  etc. 

Sec.  4387.  Effect  of  new  promise  after  dissolution.  After  the  dissolution  of  a 
partnership,  a  new  promise  by  one  partner  revives  or  extends  the  partnership  debt 
only  as  to  himself,  and  not  as  to  his  copartners. 

Sec.  4586.  Equity  jurisdiction  in  account.  Equity  jurisdiction  over  matters  of 
account  growing  out  of  privy  of  contract,  or  where  accounts  are  complicated  and 
intricate,  or  where  a  discovery  or  writ  of  ne  exeat  is  prayed  and  grant^-d,  or  where 
the  account  is  of  a  trust  fund,  or  accounts  between  partners  and  tenants  in  common, 
or  where  a  multiplicity  of  suits  would  render  a  trial  difficult,  expensive,  and  unsatis- 
factory at  law. 

Sec.  5396.  Suits  against  representative,  how  brought.  Where  any  person  shall  be 
in  possession,  (in  his  own  right,  or  in  any  other  capacity)  of  any  note,  bill,  bond,  or 
other  obligation  in  writing,  signed  by  two  or  more  persons,  and  one  or  more  of  the 
persons  whose  names  are  so  signed  as  aforesaid  shall  die  before  the  payment  of  the 
money,  or  the  compliance  with  the  conditions  of  said  bond  or  obUgation  in  writing  the 
B  43 
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person  holding  such  bill,  bond,  note,  or  other  obligation  in  writing  shall  not  be  com- 
pelled to  sue  the  survivors  alone,  but  may  at  his  discretion  sue  the  survivor  or  survivors, 
or  the  representatives  of  such  deceased  person  or  persons,  or  survivor  or  survivors,  in 
the  same  action  with  the  representative  or  representatives  of  such  deceased  person 
or  persons;  provided,  nothing  herein  contained  shall  authorize  the  bringing  of  an 
action  of  any  kind  whatever  against  the  representative  or  representatives  of  any 
estate  or  estates,  until  twelve  months  after  the  probate  of  the  will,  or  the  granting 
of  letters  of  administration  on  such  estate  or  estates. 

Sec.  5397.  The  preceding  section  shall  be  so  construed  as  to  embrace  debts 
against  copartners,  as  well  as  against  joint  or  joint  and  several  contractors. 

Sec.  5591.  When  two  or  more  joint  contractors,  or  joint  and  several  contractors, 
or  copartners,  are  sued  in  the  same  action,  and  service  shall  be  perfected  on  one  or 
more  of  said  contractors  or  copartners,  and  the  officer  serving  the  writ  shall  return 
that  the  rest  are  not  to  be  found,  it  shall  and  may  be  lawful  for  the  plaintiff  to  proceed 
to  judgment  and  execution  against  the  defendants  who  are  served  with  process, 
in  the  same  manner  as  if  they  were  the  only  or  sole  defendants;  and  if  either  of  the 
defendants  die  pending  such  action,  his  representative  may  be  made  a  party  and  the 
case  proceed  to  judgment  and  execution  as  in  other  cases  against  the  representatives 
of  deceased  persons. 

Sec.  5592.  Judgments  against,  bind  what.  Judgments  so  obtained  shall  bind, 
and  execution  may  be  levied  on  the  joint  copartnership  property,  and  also  the  individ- 
ual property,  real  and  personal,  of  the  defendant  or  defendants  who  have  been  served 
with  a  copy  of  the  process,  but  shall  not  bind  or  be  levied  on  the  individual  property 
of  the  defendant  or  defendants  who  are  not  served  with  a  process. 

Sec.  5687.  Amendment  in  suits  by.  In  all  suits  by  or  against  partners  or  where 
any  two  or  more  persons  sue  or  are  sued  in  the  same  action,  and  the  name  of  any 
person  who  ought  to  be  joined  in  such  action  as  plaintiff  or  defendant  is  omitted,  the 
omission  shall,  on  motion,  be  amended  by  adding  the  proper  party  instant. 

Sec.  5529.  Venue  of  suits  against.  Joint,  or  joint  and  several  obligors  or  promi- 
sors, or  joint  contractors,  or  copartners,  residing  in  different  counties,  may  be  sued 
as  such  in  the  same  action  in  either  county  in  which  one  or  more  of  the  defendants 
reside. 

Sec.  6541.  Suits  against  joint  obligors,  etc.  Suits  against  joint  obligors,  joint 
promisors,  copartners,  or  joint  trespassers,  residing  in  different  counties,  may  be 
tried  in  either  county. 

Sec.  5858.  Who  are  competent  to  testify.  No  person  offered  as  a  witness  shall 
be  excluded  by  reason  of  incapacity,  for  crime  or  interest,  or  from  being  a  party, 
from  giving  evidence,  either  in  person  or  by  deposition,  according  to  the  practice  of 
the  court,  on  the  trial  of  any  issue  joined  or  of  any  matter  or  question,  or  on  any 
inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court  or 
before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  party  having,  by  law 
or  consent  of  parties,  authority  to  hear,  receive,  and  examine  evidence ;  but  every 
person  so  offered  shall  be  competent,  and  compellable  to  give  evidence  on  behalf  of 
either  or  any  of  the  parties  to  the  said  suit,  action  or  other  proceeding,  except  as 
follows : 

Where  any  suit  is  instituted  or  defended  by  partners,  persons  jointly  liable,  or 
interested,  the  opposite  party  shall  not  be  admitted  to  testify  in  his  own  favor  as  to 
transactions  or  communications  solely  with  an  insane  or  deceased  partner,  or  person 
jointly  liable  or  interested. 

Sec.  5006.  Appeals  by  partners,  joint  contractors  and  corporations.  When  several 
partners  or  joint  contractors  sue  or  are  sued  as  such,  any  one  of  said  partners  or  joint 
contractors  may  enter  an  appeal  in  the  nume  of  such  firm  or  joint  contractors,  and 
sign  the  name  of  such  firm  or  joint  contractors  to  the  bond  required  by  law,  which 
shall  be  binding  on  the  firm  and  such  joint  contractors  as  though  they  had  signed 
it  themselves ;  and  in  case  of  corporations,  the  appeal  may  be  entered  by  the  president 
or  any  agent  thereof  managing  the  case,  or  by  the  attorney  of  record. 

Sec.  5941.  Judgments  in  favor  of  or  against  firms.  Judgments  entered  up,  or 
executions  issued,  in  favor  or  against  copartners,  when  the  partnership  style  is  used 
therein  instead  of  the  individual  names  of  such  persons  composing  said  firm,  shall 
be  good. 
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Sec.  4.  Limited  partnership.  A  limited  partnership  consists  of  one  or  more  per- 
sons, called  general  partners,  and  also  one  or  more  persons  called  special  partners. 

Sec.  7.  Liability  of  a  special  partner.  A  special  partner,  except  as  declared  in 
this  chapter,  is  liable  for  the  obligations  of  the  limited  partnership  only  to  the  amount 
of  capital  invested  by  him  therein. 

Sec.  30.  Formation.  Two  or  more  persons  may  form  a  limited  partnership, 
which  shaU  constist  of  one  or  more  persons  of  full  age,  called  general  partners,  and 
also  of  one  or  more  persons  of  full  age,  who  contribute  in  actual  cash  payments,  a 
specified  sum  as  capital,  to  the  common  stock,  called  special  partners,  for  the  trans- 
action within  this  state  of  any  lawful  business,  except  banking  and  insurance,  by 
making,  severally  signing  and  acknowledging,  and  causing  to  be  filed  and  recorded 
in  the  clerk's  office  of  the  county  where  the  principal  place  of  business  of  such  part- 
nership is  located,  a  certificate  in  which  is  stated: 

1.  The  name  or  firm  under  which  such  partnership  is  to  be  conducted  and  the 
county  wherein  the  principal  place  of  business  is  to  located ; 

2.  The  general  nature  of  the  business  intended  to  be  transacted; 

3.  The  names,  and  whether  of  full  age,  of  all  the  general  and  special  partners 
interested  therein,  distinguishing  which  are  general  and  which  are  special  partners, 
and  their  respective  places  of  residence; 

4.  The  amount  of  capital  which  each  special  partner  has  contributed  to  the 
the  common  stock; 

5.  The  times  at  which  the  partnership  is  to  begin  and  end.  If  the  partnership 
has  places  of  business  situated  in  different  countries,  a  copy  of  the  certificate,  and 
of  the  acknowledgment  thereof,  certified  by  the  clerk  in  whose  office  it  is  filled, 
under  his  official  seal,  shall  be  fOed  and  recorded  in  hke  manner,  in  the  office  of 
the  clerk  of  each  such  county. 

Sec.  31.  Affidavit  to  be  filed.  At  the  time  of  filing  such  original  certificate,  an 
affidavit  of  one  or  more  of  the  general  partners,  stating  that  the  sums  specified  in 
the  certificate  to  have  been  contributed  to  the  common  stock  by  each  of  the  special 
partners  have  been  actually  and  in  good  faith  paid  in  cash,  shall  also  be  fUed  in  the 
same  office,  and  a  copy  thereof,  certified  by  the  county  clerk,  fUed  in  each  office  in 
which  a  copy  of  the  original  certificate  is  filed. 

Sec.  32.  Terms  of  partnership  to  be  published.  Immediately  after  the  filing  of  the 
certificate,  a  copy  of  same  or  a  notice  containing  the  substance  thereof,  shall  be  pub- 
lished once  in  each  week  for  six  successive  weeks,  in  two  newspapers  of  the  county 
in  which  the  original  certificate  is  filed,  to  be  designated  by  the  county  clerk,  one  of 
which  newspapers  shall  be  a  newspaper  published  in  the  city  or  town  in  which  the 
principal  place  of  business  is  intended  to  be  located,  if  a  newspaper  be  published 
therein;  or,  if  no  newspaper  is  published  therein,  in  the  newspaper  nearest  thereto, 
and  proof  of  such  publication  by  affidavit  of  the  printer  or  publisher  of  each  of  such 
newspapers  must  be  filed  with  the  original  certificate. 

Sec.  33.  Renewal  or  continuance  of  partnership.  Every  such  partnership  may 
be  renewed  or  continued  beyond  the  time  fixed  for  its  duration,  in  the  manner  re- 
quired for  its  original  formation :  and  no  such  partnership  shall  be  deemed  to  have 
been  originally  formed,  or  so  renewed  or  continued,  until  a  certificate  is  made,  acknowl- 
edged, fUed,  and  recorded,  an  affidavit  filed,  and  the  certificate  or  notice  published 
as  required  by  law. 

Sec.  34.  Effect  of  false  statements  or  failure  to  publish  terms.  If  any  false  state- 
ment be  made  in  any  such  certificate  or  affidavit,  made  either  upon  the  formation  or 
renewal,  or  continuance  or  increase  of  capital  of  such  partnership,  or  if  any  such  cer- 
tificate or  notice  is  not  so  published,  or  if  such  partnership  be  renewed  or  continued 
in  any  other  manner,  the  persons  interested  therein  shall  all  be  Uable  as  general  partners. 

Sec.  35.  The  firm  name;  list  of  members  to  be  posted.  The  business  of  partner- 
ship must  be  conducted  under  a  firm  name,  which  must  consist  of  the  name  of  the 
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general  partner,  or  if  there  be  two  or  more  general  partners,  of  the  names  of  one  or 
more  of  such  partners,  with  or  without  the  addition  of  the  words  "Aiid  company," 
or  "and  Co."  If  the  name  of  any  special  partner  be  used  in  such  firm  name,  with 
his  privity,  he  shall  be  deemed  and  be  liable  as  a  general  partner.  The  partnership 
must  cause  to  be  placed  in  a  conspicuous  place  on  the  outside  and  in  front  of  the 
building  in  which  is  its  principal  place  of  business,  a  sign  on  which  is  printed  in  legible 
English,  the  names  in  full,  of  all  the  members  of  sucli  partnership,  designating  which 
are  general  and  which  are  special  partners.  If  such  sign  be  not  so  placed,  no  action 
against  the  partnership  shall  abate  or  be  dismissed  by  reason  of  the  failure  of  the 
plaintiff  to  correctly  allege  in  his  pleadings,  or  prove  as  alleged,  the  number  and 
names  of  the  members  of  the  partnership;  but  his  pleadings  may  be  amended  on 
the  trial  to  conform  to  the  proof  in  that  respect,  without  costs. 

Sec.  36.  Liability  of  partners.  The  general  partners  in  such  partnership,  shall 
be  jointly  and  severally  liable  as  general  partners  are  by  law.  The  special  partners 
shall  not  be  liable  for  the  debts  of  the  partnership  beyond  the  fund  contributed  by 
them  respectively  to  the  capital  of  the  partnership. 

Sec.  37,  General  powers  of  partners.  Except  as  provided  in  this  section  the  gen- 
eral partners  only  may  transact  business  of  the  partnersliip,  and  they  shall  be  liable 
to  account  to  each  other  and  to  the  special  partners,  for  their  management  of  the 
business,  as  other  partners  are  by  law.  Except  as  provided  in  this  section,  a  special 
partner  may  not  sign  for  the  partnership  nor  bind  the  same,  nor  transact  any  busi- 
ness on  account  of  the  partnership,  nor  be  employed  for  that  purpose,  as  agent, 
attorney,  or  otherwise.  A  special  partner  may,  from  time  to  time,  examine  into  the 
state  and  progress  of  the  partnership  busmess,  and  advise  as  to  its  management; 
may  loan  money,  to  and  advance  and  pay  money  for  the  partnership;  may  take  and 
hold  the  notes,  drafts,  acceptances,  and  bonds  of  or  belonging  to  the  partnership, 
as  security  for  the  repayment  of  such  money  and  interest,  and  may  use  and  lend 
his  name  and  credit  as  security  for  the  partnership,  in  any  business  thereof,  and  has 
the  same  rights  and  remedies  in  these  respects  as  other  creditors  might  have;  may 
lease  to  the  general  partners  any  real  or  other  property  for  the  purposes  of  the  part- 
nership, at  such  rents  and  on  such  terms  as  may  be  agreed  on;  and  may  negotiate 
sales,  purchases,  and  other  business  for  the  partnership,  but  no  business  so  negotiated 
is  binding  on  the  partnership  untU  approved  by  a  general  partner.  If  a  special  part- 
ner interfere  contrary  to  these  provisions,  he  shall  be  deemed  and  be  liable  as  a  general 
partner.  If  such  partnership  become  msolvent  or  bankrupt,  a  special  partner  shall 
not,  except  for  claims  contracted  in  pursuance  of  this  section,  be  allowed  to  claim 
as  creditor,  until  the  claims  of  all  other  creditors  of  the  partnership  are  satisfied. 

Sec.  38.  Actions  by  and  against  the  partnership.  Actions  and  special  proceedings 
in  relation  to  the  business  of  the  partnership  may  be  brought  and  conducted  by  and 
against  the  general  partners,  in  the  same  manner  as  if  there  were  no  special  partners. 

Sec.  39.  Capital  of  special  partner  not  to  be  withdrawn,  when  he  may  receive 
interest.  No  part  of  the  sum  which  any  special  partner  contributes  to  the  capital 
stock,  shall  be  withdrawn  by  him  or  paid  or  transferred  to  him,  in  the  shape  of  divi- 
dends, profits  or  otherwise,  at  any  time  during  the  continuance  of  the  partnership; 
but  any  such  partner  may  annually  receive  lawful  interest  on  the  sum  so  contrib- 
buted  by  him,  if  the  payment  of  such  interest  does  not  reduce  the  orginal  amount 
of  such  capital ;  and  if,  after  the  payment  of  such  interest,  any  profits  remain  to  be 
divided,  he  may  also  receive  his  portion  of  such  profit.  But  if  to  the  payment  of  such 
interest  or  profits  to  any  special  partner  the  original  capital  is  reduced,  the  partner 
receiving  the  same  must  restore  the  amount  necessary  to  make  good  his  share  of 
the  capital,  with  interest,  and  he  becomes  liable  as  a  general  partner  for  debts  con- 
tracted, until  he  returns  such  amount,  to  the  extent  of  the  amount  as  withdrawn. 

Sec.  40,  Fraudulent  transfers  of  property  by  partnership  or  partner.  Every  sale, 
assignment,  or  transfer  of  any  of  the  property  or  effects  of  such  limited  partnership, 
made  by  such  partnership  when  insolvent  or  in  contemplation  of  insolvency,  or  after 
or  in  contemplation  of  the  insolvency  of  any  partner,  or  of  any  of  the  property  or 
effects  of  a  general  or  special  partner,  made  any  general  or  special  partner,  when 
insolvent  or  after,  or  in  contemplation  of  the  insolvency,  of  such  partnership  or  such 
partner,  with  the  intent  of  giving  a  preference  to  any  creditor  of  such  partnership 
or  insolvent  partner  over  other  creditors  of  the  partnership,  and  every  judgment 
confessed,  hen  created,  or  security  given,  by  such  partnership  or  jiartner,  under  the 
like  circumstances,  and  with  like  intent,  is  void  as  against  the  creditors  of  the  part- 
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nership.  Every  special  partner,  who  violates  this  section,  or  concurs  in,  or  assents 
to,  any  such  violation  by  the  partnership,  or  by  any  individual  partner,  is  liable  as 
a  general  partner. 

Sec. 41.  Dissolution  by  alteration;  by  death  of  partner;  when  partnership  may  be 
continued  by  survivors.  Except  as  provided  in  this  section,  every  alteration  made 
in  the  names  of  general  partners,  in  the  nature  of  the  business,  or  in  the  capital,  or 
shares  thereof  contributed,  held  or  owned,  or  to  be  contributed,  held  or  owned,  by  any 
of  the  special  partners,  or  the  death  of  any  partner,  whether  general  or  special,  dis- 
solves the  limited  partnership,  or  if  such  partnership  be  continued,  constitutes  such 
partnership  a  general  partnership,  in  respect  to  all  business  transacted  after  such 
alteration  or  death,  unless  the  articles  of  partnership  provide  that  in  the  event  of  the 
death  of  a  partner,  the  partnership  may  be  continued  by  the  survivors,  in  which 
case  it  shall  be  continued  with  the  consent  of  the  personal  representatives  of  the 
deceased  partner,  and  personal  representatives  may  succeed  to  the  partnership  rights 
of  such  deceased  partner,  and  continue  the  business  the  same  as  if  such  partner  had 
remained  ahve.  But  any  special  partner  may  from  time  to  time  increase  the  amount 
of  capital  stock  contributed,  helcl  or  owned  by  him,  or  one  or  more  special  partners 
may  be  added  to  the  partnership,  on  actually  paying  in  an  additional  amount  of  the 
capital  to  be  agreed  on  by  the  general  and  special  partners,  and  on  filing  in  the 
office  of  the  clerk  with  whom  the  original  certificate  was  filed,  an  additional  certifi- 
cate of  the  general  partners  in  the  partnership  name,  verified  by  the  oath  of  one 
of  them,  stating  the  increase  of  such  capital  stock,  and  by  whom,  and  the  names 
and  residences  of  such  additional  special  partners,  and  whether  of  fuU  age,  and  the 
amounts  contributed  by  each  to  the  common  stock,  together  with  the  affidavit  of 
one  or  more  of  the  general  partners  stating  that  the  sums  specified  in  such  additional 
certificate  have  been  actually  and  in  good  faith  paid  in  cash;  and  such  alteration  does 
not  make  the  partnership  general.  No  additional  publication  of  the  terms  of  the 
partnership  nor  of  the  alteration  thereof  is  required  in  any  of  the  cases  provided 
for  in  this  section.  Any  special  partner  or  the  legal  representatives  of  any  such  special 
partner,  deceased,  may  sell  his  interest  in  the  partnership,  without  working  a  disso- 
lution thereof,  or  rendering  the  partnership  general,  if  a  notice  of  such  sale  be  filed 
within  ten  days  thereafter  in  the  office  of  the  clerk  with  whom  the  original  certificate 
of  partnership  was  filed,  and  the  purchaser  thereof  thereupon  becomes  a  special  part- 
ner with  the  same  right  as  an  original  special  partner. 

Sec.  42.  Dissolution  by  acts  of  partners.  A  limited  partnership  may  be  dissolved 
by  acts  of  the  partners  before  the  time  specified  for  its  termination  in  the  certificate 
of  formation,  renewal,  or  continuance.  But  such  a  dissolution  does  not  take  effect, 
until  a  notice  of  the  dissolution  has  been  filed  with  the  clerk  of  the  county  in  which 
the  original  certificate  is  filed  and  published  at  least  once  in  each  of  four  successive 
v.eeks  in  a  newspaper  pubHshed  in  each  county  where  the  partnership  has  a  place  of 
business. 

California. 
Civil  Code,  1909. 

Sec.  2477.  Formation  of  special  partnership.  A  special  partnership  may  be 
formed  by  two  or  more  persons,  in  the  manner  and  with  the  effect  prescribed  in  this 
chapter,  for  the  transaction  of  any  business  except  banking  or  insurance. 

Sec.  2478.  Of  what  to  consist.  A  special  partnership  may  consist  of  one  or  more 
persons  called  general  partners,  and  one  or  more  persons  called  special  partners. 

Sec.  2479.  Certified  statement.  Persons  desirous  of  forming  a  special  partnership 
must  severally  sign  a  certificate,  stating: 

1.  The  name  under  which  the  partnership  is  to  be  conducted; 

2.  The  general  nature  of  the  business  intended  to  be  transacted; 

3.  The  names  of  all  the  partners  and  their  residences,  specifying  which  are 
general  and  which  are  special  partners; 

4.  The  amount  of  capital  which  each  special  partner  has  contributed  to  the 
common  stock. 

5.  The  periods  at  which  such  partnership  will  begin  and  end. 

Sec.  2480.  Acknowledged  and  recorded.  False  statement.  Certificates  under 
the  last  section  must  be  acknowledged  by  all  the  partners,  before  some  officer  authori- 
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zed  to  take  acknowledgment  of  deeds,  one  to  be  filed  in  the  clerk's  office  and  the 
other  recorded  in  the  office  of  the  recorder  of  the  county  in  which  the  principal  place 
of  business  of  the  partnership  is  situated,  in  a  book  to  be  kept  for  that  purpose,  open 
to  public  inspection ;  and  if  the  partnership  has  places  of  business  situated  in  different 
counties,  a  copy  of  the  certificate,  certified  by  tlie  recorder  in  whose  office  it  is  record- 
ed, must  be  filed  in  the  clerk's  office,  and  recorded  in  like  manner  in  the  office  of 
the  recorder  in  every  such  county.  If  any  false  statement  is  made  in  any  such  certif- 
icate, all  the  persons  interested  in  the  partnership  are  liable,  as  general  partners,  for 
all  the  engagements  thereof. 

Sec.  2481 .  Affidavit  as  to  sums  contributed.  An  affidavit  of  each  of  the  partners, 
stating  that  the  sums  specified  in  the  certificate  of  the  partnership  as  having  be 
en  contributed  by  each  of  the  special  partners,  have  been  actually  and  in  good  faith 
paid,  in  the  lawful  money  of  the  United  States,  must  be  filed  in  the  same  office  with 
the  original  certificate. 

Sec.  2482.  No  partnership  until  compliance.  No  special  partnership  is  formed 
until  the  provisions  of  the  last  five  sections  are  complied  with. 

Sec.  2483.  Certificates  to  be  published.  Tlie  certificate  mentioned  in  this  article, 
or  a  statement  of  its  substance,  must  be  published  in  a  newspaper  printed  in  the  county 
where  the  original  certificate  is  filed,  and  if  no  newspaper  is  there  printed,  then  in 
a  newspaper  in  the  state  nearest  thereto.  Such  publication  must  be  made  once  a  week 
for  four  successive  weeks,  beginning  within  one  week  from  the  time  of  filing  the 
certificate.  In  case  such  publication  is  not  so  made,  the  partnership  must  be  deemed 
general. 

Sec.  2484.  Affidavit  of  publication  filed.  An  affidavit  of  the  making  of  the 
publication  mentioned  in  the  preceding  section,  made  by  the  printer,  publisher,  or 
chief  clerk  of  the  newspaper  in  which  such  publication  is  made,  may  be  filed  with  the 
county  recorder  with  whom  the  original  certificate  was  filed,  and  is  presumptive 
evidence  of  the  facts  therein  stated. 

Sec.  2485.  Renewal  of  special  partnership.  Every  renewal  or  continuance  of  a 
special  partnership  must  be  certified,  recorded,  verified,  and  published  in  the  same 
manner  as  upon  its  original  formation. 

Powers,  rights,  and  duties  of  partners. 

Sec.  2489.  Who  to  do  business.  The  general  partners  only  have  authority  to 
transact  the  business  of  a  special  partnership. 

Sec.  2490.  Special  partners  may  advise.  A  special  partner  may  at  all  times 
investigate  the  partnership  affairs,  and  advise  his  partners,  or  their  agents,  as  to  their 
management. 

Sec.  2491.  May  loan  money.  Insolvency.  A  special  partner  may  lend  money 
to  the  partnership,  or  advance  money  for  it,  and  take  from  it  security  therefor,  and 
as  to  such  loans  or  advances  has  the  same  rights  as  any  other  creditor;  but  in  case 
of  the  insolvency  of  the  partnership,  all  other  claims  which  he  may  have  against  it 
must  be  postponed  until  all  other  creditors  are  satisfied. 

Sec.  2492.  General  partners  may  sue  and  be  sued.  In  all  matters  relating  to  a 
special  partnership,  its  general  partners  may  sue  and  be  sued  alone,  in  the  same 
maimer  as  if  there  were  no  special  partners. 

Sec.  2493.  Withdrawal  of  capital.  No  special  partner,  under  any  pretense,  may 
withdraw  any  part  of  the  capital  invested  by  him  in  the  partnership  during  its  con- 
tinuance. 

Sec.  2494.  Interest  and  profits.  A  special  partner  may  receive  such  lawful 
interest  and  such  proportion  of  profits  as  may  be  agreed  upon,  if  not  paid  out  of  the 
capital  invested  in  the  partnership  by  him,  or  by  some  other  special  partner,  and  is 
not  bound  to  refund  the  same  to  meet  subsequent  losses. 

Sec.  2495.  Result  of  withdrawing  capital.  If  a  special  partner  withdraws  cap- 
ital from  the  firm,  contrary  to  the  provisions  of  this  article,  he  thereby  becomes  a 
general  partner. 

Sec.  2496.  Preferential  transfer  void.  Every  transfer  of  the  property  of  a 
special  partnership,  or  of  a  partner  therein,  made  after  or  in  contemplation  of  the 
insolvency  of  such  partnership  or  partner,  with  intent  to  give  a  preference  to  any 
creditor  of  such  partnership  or  partner  over  any  other  creditor  of  such  partnership, 
is  void  against  the  creditors  thereof;  and  every  judgment  confessed,  lien  created,  or 
security  given,  in  like  manner  and  with  the  like  intent,  is  in  like  maimer  void,  ij 
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Liability  of  partners. 

Sec.  2500.  Liability  of  partners.  The  general  partners  in  a  special  partnership 
are  liable  to  the  same  extent  as  partners  in  a  general  partnership. 

Sec.  2501.  Of  special  partners.  The  contribution  of  a  special  partner  to  the 
capital  of  the  firm  and  the  increase  thereof,  is  liable  for  its  debts,  but  he  is  not  other- 
wise liable  therefor,  except  as  follows :  1 .  If  he  has  wilfully  made  or  permitted  a  false 
or  materially  defective  statement  in  the  certificate  of  the  partnership,  the  affidavit 
filed  therewith,  or  the  published  announcement  thereof,  he  is  liable,  as  a  general 
partner,  to  all  the  creditors  of  the  firm ;  2.  If  he  has  wilfully  interfered  with  the 
business  of  the  firm,  except  as  permitted  in  article  two  of  this  chapter,  he  is  liable 
in  like  manner,  or;  3.  If  he  has  wilfully  joined  in  or  assented  to  an  act  contrary  to 
any  of  the  provisions  of  article  two  of  this  chapter,  he  is  liable  in  like  manner. 

Sec.  2502.  Liability  for  unintentional  act.  When  a  special  partner  has  unintent- 
ionally done  any  of  the  acts  mentioned  in  the  last  section,  he  is  liable,  as  a  general 
partner,  to  any  creditor  of  the  firm  who  has  been  actually  misled  thereby  to  his 
prejudice. 

Sec.  2503.  Who  may  question  existence  of  a  special  partnership.  One  who,  upon 
making  a  contract  with  a  partnership,  accepts  from  or  gives  to  it  a  written  memoran- 
dum of  the  contract,  stating  that  the  partnership  is  special  and  giving  the  names  of 
the  special  partners,  cannot  afterwards  charge  the  persons  thus  named  as  general 
partners  upon  that  contract,  by  reason  of  an  error  or  defect  in  the  proceedings  for 
the  creation  of  the  special  partnership,  prior  to  the  acceptance  of  the  memorandum, 
if  an  effort  has  been  made  by  the  partners,  in  good  faith,  to  form  a  special  partnership 
in  the  manner  required  by  article  one  of  this  chapter. 

Alteration  and  dissolution  of  partnership. 

Sec.  2507.  When  special  partnership  becomes  general.  A  special  partnership 
becomes  general  if,  within  ten  days  after  any  partner  withdraws  from  it,  or  any  new 
partner  is  received  into  it,  or  a  change  is  made  in  the  nature  of  its  business  or  in  its 
name,  a  certificate  of  such  fact,  duly  verified  and  signed  by  one  or  more  of  the  part- 
ners, is  not  filed  with  the  county  clerk  and  recorder  with  whom  the  original  certificate 
of  the  partnersilip  was  filed,  and  notice  thereof  published  as  is  provided  in  article 
one  of  this  chapter  for  the  publication  of  the  certificate. 

Sec.  2508.  How  new  special  partners  may  be  admitted.  New  special  partners 
may  be  admitted  into  a  partnership  upon  a  certificate,  stating  the  names,  residences, 
and  contributions  to  the  common  stock  of  each  of  such  partners,  signed  by  each  of 
them,  and  by  the  general  partners,  verified,  acknowledged,  or  proved,  according  to 
the  provisions  of  article  one  of  this  chapter,  and  filed  with  the  county  clerk  and 
recorder  with  whom  the  original  certificate  of  the  partnership  was  filed. 

Sec.  2509.  Dissolution  of  special  partnership.  Notice.  A  special  partnership  is 
subject  to  dissolution  in  the  same  manner  as  a  general  partnership,  except  that  no 
dissolution,  by  the  act  of  the  partners,  is  complete  until  a  notice  thereof  has  been 
filed  and  recorded  in  the  office  of  the  county  clerk  and  recorder  with  whom  the 
original  certificate  was  recorded,  and  published  once  in  each  week  for  four  successive 
weeks,  in  a  newspaper  printed  in  each  county  where  the  partnership  has  a  place  of 
business. 

Sec.  2510.  Th  name  of  a  special  partner  not  used,  unless.  The  name  of  a  special 
partner  must  not  be  used  in  the  firm  name  of  partnership,  unless  it  be  accompanied 
with  the  word  "Limited." 

Montana,  North  Dakota,  South  Dakota,  and  Oklahoma. 

The  Western  Code  States  of  Montana,  North  Dakota,  South  Dakota,  and 
Oklahoma  have,  in  general,  copied  the  Code  Law  of  California.  The  articles  on  Part- 
nerships differ  from  those  of  California  in  the  following  particulars. 

Sec.  5534,  reading  "When  special  partner  is  liable  as  general  partner".  The 
business  of  the  partnership  shall  be  conducted  under  a  firm  name,  in  which  the  names 
of  the  general  partners  only  shall  be  inserted.  If  the  name  of  any  special  partner 
shall  be  used  in  such  firm  name  with  his  consent,  or  if  he  shall  personally  make  any 
contract  respecting  or  concerning  the  partnership  with  any  person  except  the  general 
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partner,  he  becomes  liable  as  a  general  partner,"  replaces  sec.  2509  of  the  Califomia 
Code  in  the  Revised  Codes  of  Montana,   1907. 

Sec.  5854.  Rev.  Codes  of  N.  Dak.  (1905),  reading,  "Who  may  not  act.  If  the 
liquidation  of  a  partnership  is  committed  by  consent  of  all  the  partners  to  one  or 
more  of  them,  the  others  have  no  right  to  act  therein;  but  their  acts  are  valid  in  favor 
of  persons  parting  with  value  in  good  faith  upon  the  credit  thereof.  (Civ.  C.  1877, 
Sec.  1440;  R.  C.  1899,  Sec.  4406.),"  replaces  8ec.  2510  of  the  Califomia  Code. 


Louisiana. 
Saunders'  Revised  Civil  Code,  1909. 


Of  Partnership  in  commendam. 

Sec.  2839.  Partnership  in  commendam  is  formed  by  a  contract,  by  which  one 
person  or  partnership  agrees  to  furnish  another  person  or  partnership  a  certain 
amount,  either  in  property  or  money,  to  be  employed  by  the  person  or  partner.ship 
to  whom  it  is  furnished,  in  his  or  their  own  name  or  firm,  on  condition  of  receiving  a 
share  in  the  profits,  in  the  proportion  determined  by  the  contract,  and  of  being 
liable  to  losses  and  expenses  to  the  amount  furnished  and  no  more. 

Sec.  2840.  He  who  makes  this  contract,  is  called,  with  respect  to  those  to  whom 
he  makes  tlie  advance  of  capital,  a  partner  in  commendam.  Every  species  of  partner- 
ship may  receive  such  partners.  It  is,  therefore,  a  modification,  of  which  the  several 
kinds  of  partnerships  are  susceptible,  rather  than  a  separate  division  of  partnerships. 

Sec.  2841.  The  proportion  of  profits  to  be  received  by  the  partner  in  commendam 
may  be  regulated  by  the  covenant  of  the  parties,  as  may  also,  with  respect  to  each 
other,  the  proportion  of  losses  and  expenses  to  be  borne  by  each  of  the  partners; 
but  as  respects  third  persons,  the  whole  sum  furnished,  or  agreed  to  be  furnished  by 
such  partner,  is  liable  for  the  debts  of  the  partnership. 

Sec.  2842.  In  no  case,  except  as  is  hereinafter  expressly  provided,  shall  the  part- 
ner who  has  no  other  interest  in  the  concern  than  that  of  partner  in  commendam,  be 
liable  to  pay  any  sum  beyond  that  which  he  has  agreed  to  furnish  by  his  contract. 
If  it  has  been  paid  and  lost  in  the  business  of  the  partnership,  he  is  exonerated  from 
any  other  payment.  If  only  part  be  unpaid,  he  is  liable  for  that  amount  and  no  more, 
to  the  creditors  of  the  partnership. 

Sec.  2843.  The  partner  in  commendam  can  not  be  called  upon  by  the  partnership 
or  its  creditors  to  refund  any  dividend  he  may  have  received  of  net  profits,  fairly  made 
during  the  solvency  of  the  partners  and  bona  fide,  at  a  time  stipulated  in  the  articles 
of  partnership. 

Sec.  2844.  The  partner  in  commendam  can  not  bind  the  other  partner  by  any 
act  of  his ;  he  is  not  considered  as  a  partner  further  than  is  specially  provided  in  this 
section. 

Sec.  2845.  Partnership  in  commendam  must  be  made  in  writing,  and  must  be 
recorded  in  the  manner  hereinafter  directed,  or  otherwise  the  partner  in  commendam 
will  be  considered  as  a  common  partner  in  the  concern,  and  will  be  subject  to  aU  the 
responsibilities  towards  third  persons  that  would  attach  to  any  of  the  other  partners, 
in  the  business  for  which  he  made  his  advance. 

Sec.  2846.  The  contract  must  express  the  amount  furnished,  or  agreed  to  be 
furnished,  by  the  partner  in  commendam,  the  proportion  of  the  profits  he  is  to  receive 
and  of  the  expenses  and  losses  he  is  to  bear.  It  must  state  whether  it  has  been 
received,  and  whether  in  goods,  money,  or  how  otherwise;  and  if  not  received,  it 
must  contain  a  stipulation  to  pay  or  dehver  it.  It  must  be  signed  by  the  parties  in  the 
presence  of  one  or  more  witnesses,  and  shall  be  recorded  in  full  by  the  officer  author- 
ized to  record  mortgages  in  the  place  where  the  principal  business  of  the  partner- 
ship is  carried  on.  If  it  be  a  commercial  partnership,  and  consists  of  several  houses 
or  estabUshments,  in  different  parts  of  the  state,  such  recording  shall  be  made  in 
each  of  such  places. 

Sec.  2847.  The  record  mentioned  in  the  preceding  article  shall  be  made  in  six 
days  from  the  time  of  the  execution  of  the  contract  in  tlie  place  where  the  principal 
establishment  is  situated,  and  if  there  are  more  than  one,  then  allowing  one  day  for 
every  two  leagues  distance  between  such  principal  estabUshment  and  the  others. 
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Sec.  2848.  The  officer  authorized  to  record  mortgages,  shall  keep  a  separate  book 
for  the  purpose  of  recording  acts  of  partnership,  which  shall  be,  at  all  office  hours, 
open  for  the  inspection  of  any  person  who  may  choose  to  consult  the  same,  and  shall 
receive  the  same  fees  to  which  he  is  entitled  for  the  recording  of  mortgages  and  for 
certificates  and  copies.  Wlien  tlie  act  is  under  private  signature,  the  record  shall 
be  only  made  on  the  acknowledgment  of  the  act,  before  a  recorder,  a  notary,  or  the 
person  authorized  to  make  the  record ,  or  by  a  proof  of  the  execution  made  in  the  same 
manner  by  one  of  the  subscribing  witnessed. 

Sec.  2849.  The  business  of  the  partnership,  to  which  the  partner  in  commendam 
has  contributed  his  advance,  must  not  be  carried  on  in  the  name  of  such  partner,  or 
in  his  name  jointly  with  others,  or  by  him  or  by  his  agency  as  agent,  or  attorney  for 
the  other  partners,  but  by  those  to  whom  he  has  made  the  advance,  and  in  their 
name  or  firm;  and  if  the  advance  in  commendam  has  been  made  to  one  person  only, 
such  person  must  carry  on  the  business  in  his  sole  name,  and  must  not  make  the 
addition  "and  company,"  or  adopt  any  firm  that  may  cause  it  to  be  understood 
tliat  he  has  any  partners. 

And  if  the  partner  in  commendam  shall  take  any  part  in  the  business  of  the 
partnership,  or  permit  his  name  to  be  used  in  the  firm,  or  knowingly  permit  any 
single  person  to  whom  he  has  made  the  advance,  to  add  any  words  to  his  name  or 
firm,  that  may  imply  that  he  has  other  partners  besides  the  partner  in  commendam, 
when  in  fact  he  has  none,  such  partner  in  commendam  shall  be  liable  to  aU  the 
responsibilities  of  a  general  partner  in  the  business  for  which  he  has  made  the  advance. 

Sec.  2850.  If  the  person  to  whom  the  partner  in  commendam  has  made  the 
advance,  shall,  without  his  consent,  use  his  name  in  the  firm,  or  if,  not  having  any 
other  partner,  he  shall  adopt  or  use  any  such  addition  as  is  expressed  in  the  last 
preceding  article,  the  partner  in  commendam  may  immediately  withdraw  the  sum 
he  has  advanced,  and,  on  giving  notice  in  two  of  the  public  newspapers,  shall  be  freed 
from  all  responsibility,  either  to  the  partners  or  to  third  persons  from  the  time  of 
such  notice. 

Sec.  2851.  The  partner  in  commendam  can  not  withdraw  the  stock  he  has  fur- 
nished at  a  time  when  those  to  whom  he  has  advanced  it  are  in  failing  circumstances, 
or  when  there  is  a  reasonable  apprehension  that  they  will  become  insolvent. 


Ohio. 
General  Code,  1910. 

Sec.  8036.  Limited  partnerships,  for  the  transaction  of  mercantile,  mechanical, 
manufacturing,  or  mining  business  within  this  state,  may  be  formed  by  two  or  more 
persons,  upon  the  terms,  and  subject  to  the  conditions  and  liabilities  prescribed  in 
this  chapter;  but  nothing  herein  shall  authorize  such  partnerships  for  the  purpose 
of  banking  or  insurance. 

Sec.  8037.  Such  partnerships  may  consist  of  one  or  more  persons,  who  shall  be 
called  general  partners,  and  be  jointly  and  severally  responsible  as  general  partners 
are  by  law,  and  also  of  one  or  more  persons  who  shall  contribute,  in  actual  cash  pay- 
ments, a  specific  sum,  as  capital,  to  the  common  stock,  who  shall  be  called  special 
partners,  and  not  be  liable  for  the  partnership  debts,  except  in  the  cases  hereinafter 
mentioned.  The  capital  invested  by  a  special  partner  shall  be  held  liable  for  all  the 
debts  of  such  firm. 

Sec.  8038.  Tlie  persons  forming  such  partnership  shall  make  and  severally  sign 
a  certificate  which  must  contain :  1 .  The  name  or  firm  under  which  the  partnership 
is  to  be  conducted ;  2.  The  names  and  respective  places  of  residence  of  all  the  partners, 
distinguishing  who  are  general  and  who  are  special  partners;  3.  The  amount  of  capi- 
tal which  each  special  partner  has  contributed  to  the  common  stock ;  4.  The  general 
nature  of  the  business  to  be  transacted ;  and  5.  When  the  partnership  is  to  commence, 
and  when  it  is  to  terminate. 

Sec.  8039.  Such  certificate  shall  be  acknowledged  before  an  officer  authorized 
to  take  the  acknowledgment  of  deeds.  Wlien  either  of  the  partners  resides  out  of 
this  state,  the  certificate  may  be  acknowledged  by  such  partner  before  a  justice  of 
the  peace,  or  judge  of  any  of  the  courts  of  the  state  or  territorj'  where  he  resides. 
Such  acknowledgment  shall  be  certified  by  the  officer  taking  it. 
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Sec.  8040.  The  cprtifioate  so  acknowledged  shall  be  recorded  by  the  recorder  of 
the  county  in  which  the  principal  place  of  business  of  the  partnership  is  situated, 
in  a  book  to  be  kept  for  that  purpose,  open  to  public  inspection.  If  the  partnership 
has  places  of  business  in  different  counties,  the  certificate  and  acknowledgment 
shall  be  recorded  in  like  manner  in  the  office  of  the  recorder  in  every  such  county. 
If  a  false  statement  is  made  in  such  certificate,  all  the  persons  interested  in  the  part- 
nership shall  be  liable,  as  general   partners,  for  all  its  engagements. 

Sec.  8041.  The  partners  shall  publish  a  copy  of  such  certificate  for  six  weeks 
immediately  after  it  is  recorded,  in  a  newspaper  printed  in  the  county  where  the 
principal  place  of  business  is  situated.  A  like  publication  shall  be  made  in  every 
county  where  the  partnership  has  a  place  of  business.  In  case  such  publication  is 
not  so  made,  the  partnership  shall  be  deemed  general. 

Sec.  8042.  Such  partnership  shall  not  be  deemed  to  be  formed  until  such  certifi- 
cate has  been  made,  acknowledged,  and  recorded. 

Sec.  8043,  Upon  every  renewal  of  a  limited  partnership,  or  its  continuation 
beyond  the  time  originally  agreed  upon  for  its  duration,  a  certificate  thereof  shall 
be  made,  acknowledged,  recorded,  and  published,  in  like  manner  as  is  provided  in  this 
chapter  for  the  original  formation  of  limited  partnerships.  Every  such  partnership, 
which  is  not  renewed  in  conformity  with  the  provisions  of  this  section,  shall  thereafter 
be  deemed  a  general  partnership. 

Sec.  8044.  Every  alteration  made  in  the  names  of  the  partners,  in  the  nature  of 
the  business,  or  in  any  other  matter  specified  in  the  original  certificate,  shall  be 
deemed  a  dissolution  of  the  partnership.  Every  such  partnership  carried  on  in  any 
manner  after  such  alteration,  shall  be  deemed  a  general  partnership,  unless  renewed 
as  a  special  partnership  according  to  the  provisions  of  the  next  preceding  section. 

Sec.  8045.  The  business  of  the  partnership  shall  be  conducted  under  a  firm 
name,  in  which  the  names  of  all  general  partners  shall  be  inserted,  except  when  there 
are  two  or  more  general  partners,  the  name  may  consist  of  the  names  of  either  one 
or  more  of  such  partners,  with  the  addition  of  the  words  "&  Co."  If  a  special  partner 
permits  his  name  to  be  used,  he  shall  be  deemed  a  general  partner. 

Sec.  8046.  In  a  conspicuous  place,  on  the  outside  and  in  front  of  the  building  in 
which  it  has  its  chief  place  of  business,  the  partnership  shall  put  up  a  sign,  on  which 
must  be  placed  in  legible  English  letters,  all  the  names  in  full  of  the  general  partners 
therein,  in  default  of  which  no  action  against  the  partners  hasU  abate  or  be  dismissed 
because  the  plaintiff  fails  to  prove  the  allegation  in  his  pleadings  as  to  the  names  and 
numbers  of  the  members  of  the  firm. 

Sec.  8047.  A  firm  of  general  partners  that  have  transacted  business  under  one 
firm  name  for  more  than  five  years,  may  organize  a  special  partnership  to  continue 
the  same  business,  containing  any  of  the  same  or  additional  partners,  and  adopt  the 
firm  name  before  used  by  such  general  partnership,  but  subject  to  the  provisions  of 
the  next  two  preceding  sections  requiring  such  special  partnership  to  put  up  a  sign 
containing  the  names  in  full  of  all  the  general  partners. 

Sec.  8048.  No  part  of  the  sum  contributed  to  the  capital  stock  by  a  special 
partner,  shall  be  withdrawn  by  him,  or  paid  or  transferred  to  him,  in  the  shape  of 
d  ividends,  profits,  or  otherwise,  at  any  time  during  the  continuance  of  the  partnership. 
Such  partner  may  annually  receive  lawful  interest  on  the  sum  contributed  by  him,  if 
its  payment  will  not  reduce  the  original  amount  of  the  capital.  If,  after  payment 
of  such  interest,  further  profits  remain  to  be  divided,  he  also  may  receive  his  portion 
thereof. 

Sec.  8049.  If  it  appears  that,  by  the  payment  of  interest  or  profits  to  a  special 
partner,  the  original  capital  has  been  reduced,  the  partner  receiving  it  shall  be 
bound  to  restore  the  amount  necessary  to  make  good  his  share  of  capital,  with 
interest. 

Sec.  8050.  From  time  to  time  a  special  partner  may  examine  into  the  condition 
and  progress  of  the  partnership  affairs  and  business,  and  advise  as  to  their  manage- 
ment. He  may  be  constituted  and  appointed  by  the  general  partners  the  agent  of 
the  partnership  for  the  purpose  of  negotiating  sales,  making  purchases,  and  transact- 
ing other  business  within  the  scope  of  the  partnership  business,  upon  disclosing 
his  agency  to  the  person  with  whom  he  is  dealing.  Unless  so  authorized,  he  shall 
not  transact  the  partnership  business,  nor  act  as  agent,  attorney  or  otherwise, 
for  the  firm.  If  he  interferes  contrary  to  these  provisions  he  shall  be  deemed  a  general 
partner. 
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Sec.  8051.  The  general  partners  shall  be  liable  to  account  to  each  other,  and  to 
the  special  partners,  both  in  law  and  equity,  for  their  management  of  the  partnership 
affairs  and  business,  as  other  partners  are  by  law  liable.  Partnerships  formed  under 
this  chapter  shall  be  liable  to  be  dissolved  in  the  manner,  and  for  such  frauds  and 
mismanagement  as  furnish  sufficient  grounds  for  the  dissolution  of  other  partnerships 
formed  for  a  certain  and  definite  period. 

Sec.  8052.  Every  partner  guilty  of  a  fraud  in  the  affairs  of  the  partnership  shall 
be  hable  civilly  to  the  party  injured  to  the  extent  of  his  damage. 

Sec.  8053.  Every  sale,  assignment,  or  transfer  of  any  of  the  property  or  effects 
of  the  partnership,  made  by  it  when  insolvent,  or  in  contemplation  of  insolvency, 
or  after  or  in  contemplation  of  the  insolvency  of  a  partner,  whith  the  intent  of  giving 
a  preference  to  a  creditor  of  the  partnership,  or  insolvent  partner,  over  other  creditors 
of  the  partnership,  and  every  judgment  confessed,  lien  created,  or  security  given  by 
the  partnership,  under  the  like  circumstances,  and  with  the  like  intent,  shall  be 
void  as  against  the  creditors  of  the  partnership. 

Sec.  8054.  Every  special  partner  who  violates  any  provision  of  the  next  preceding 
section,  or  concurs  in  or  assents  to  such  violation  by  the  partnership,  shall  be  liable 
as  a  general  partner. 

Sec.  8055.  In  case  of  the  insolvency  of  the  partnership,  no  special  partner  under 
any  circumstances,  shall  be  allowed  to  claim  as  a  creditor,  until  the  claims  of  all  the 
other  creditors  of  the  partnership  are  satisfied. 

Sec.  8056.  No  dissolution  of  a  limited  partnership  shall  take  place  by  the  acts 
of  the  partners,  previous  to  the  time  specified  in  the  certificate  of  its  formation  or 
renewal,  until  a  notice  of  such  dissolution  is  recorded  in  the  office  in  which  the 
original  certificate  was  recorded,  and  published  once  a  week  for  four  weeks,  in  a 
newspaper  printed  in  each  of  the  counties  where  the  partnership  has  places  of  business. 

Sec.  8057.  When  a  partnership  is  formed  as  provided  in  this  chapter,  for  manu- 
facturing or  mining  purposes,  and  purchases  or  possesses  lands  necessary  or  con- 
venient for  carrying  on  its  business,  it  may  rent,  cultivate,  or  improve  such  lands, 
which  shall  not  be  deemed  a  departure  from  its  regular  business. 

Sec.  8058.  All  actions  respecting  the  business  of  such  partnership  shall  be  prose- 
cuted by  and  against  the  general  partners  only,  except  in  those  cases  in  which,  by 
the  provisions  of  this  chapter,  special  partners  are  deemed  general  partners,  and 
special  partnerships  deemed  general  partnerships;  in  which  cases  all  the  partners 
deemed  general  partners  may  join  or  be  joined  in  such  suits. 


Massachusetts. 
Revised  Laws  of  1902,  pp.  617—619. 


Sec.  1.  A  limited  partnership  may  be  formed  by  two  or  more  persons  for  the 
transaction  of  any  lawful  business  except  the  business  of  insurance. 

Sec.  2.  Such  partnership  shall  consist  of  one  or  more  general  partners  who  shall 
be  jointly  and  severally  liable  for  all  the  debts  of  the  partnership,  and  of  one  or  more 
special  partners  who  shall  each  contribute  to  the  common  stock  in  actual  cash  pay- 
ment a  specific  amount  as  capital  and  who  shall  not  be  personally  liable  for  the  debts 
of  the  partnership  except  as  hereinafter  provided. 

Sec.  3.  The  business  of  such  partnership  shall  be  conducted  under  a  firm  name 
in  which  the  names  of  the  general  partners  only  shall  be  inserted,  without  the 
addition  of  the  word  "company"  or  of  any  other  general  term;  or,  with  the  consent 
of  the  members  of  a  former  firm  or  their  legal  representatives  to  whose  business  such 
a  partnership  lawfully  succeeds,  it  may  be  conducted  under  the  name  of  such  former 
firm.  The  names  of  not  more  than  three  general  partners  shall  be  required  to  be  in- 
serted in  such  firm  name.  A  special  partner  who  consents  or  is  privy  to  the  use  of  his 
name  in  the  firm  name  shall  be  liable  as  a  general  partner;  but  if  his  surname  is 
the  same  as  that  of  a  general  partner  whose  surname  is  used  in  the  firm  name,  or  if 
it  appears  in  the  name  of  a  former  firm  adopted  as  aforesaid  by  such  partnership,  he 
shall  not  be  so  liable. 

Sec.  4.  The  members  of  such  partnership  shall  make  and  severally  sign  a  certif- 
icate, which  shall  contain  the  firm  name  under  which  the  business  of  the  partnership 
is  to  be  conducted,  the  names  and  residences  of  all  the  partners,  distinguishing  who 
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are  general  and  who  special  partners,  the  amount  of  capital  which  each  special  part- 
ner has  contributed  to  the  common  stock,  the  general  nature  of  the  business  to  be 
transacted,  the  time  when  the  partnership  is  to  commence  and  the  time  when  it  is 
to  terminate.  If  a  false  statement  is  made  in  such  certificate,  all  the  partners  shall 
be  liable  as  general  partners. 

Sec.  5.  Such  certificate  shall  be  acknowledged  by  all  the  partners  before  a  justice 
of  the  peace  or,  if  a  partner  resides  out  of  the  commonwealth,  before  a  United  States 
consul,  notary  pubUc,  or  other  magistrate  authorized  to  take  acknowledgments  of 
deeds  of  land  in  this  commonwealth,  and  shall  be  filed  in  the  office  of  the  secretary 
of  the  commonwealth  and  recorded  in  said  office  in  a  book  to  be  kept  for  that  purpose 
which  shall  be  open  to  public  inspection.  The  fee  for  filing  such  certificate  shaU  be 
one  dollar. 

Sec.  6.  A  copy  of  such  certificate  shaD,  immediately  after  such  filing,  be  published 
once  in  each  of  six  successive  weeks  in  a  newspaper,  if  any,  published  in  the  county 
in  which  the  principal  place  of  business  of  the  partnership  is  situated ;  otherwise,  in  a 
newspaper  published  in  the  city  of  Boston.  Within  sixty  days  after  the  filing  of  said 
certificate,  an  affidavit  of  one  of  said  partners  stating  the  newspaper  in  which  and  the 
dates  upon  which  the  copy  of  said  certificate  was  published  shall  be  filed  in  the  office 
of  the  secretary  of  the  commonwealth  and  recorded  as  provided  in  the  preceding  section. 

Sec.  7.  Upon  the  renewal  or  extension  of  a  limited  partnership  beyond  the  time 
originally  limited  for  its  termination,  the  capital  contributed  by  the  special  partners 
shall  equal  or  exceed  the  aggregate  capital  originally  contributed  by  them,  and  a 
certificate  of  such  renewal  or  extension  stating  the  amount  of  capital  contributed  by 
each  of  the  special  partners  at  such  renewal  or  extension  and  that  the  whole  amount 
thereof  equals  or  exceeds  the  amoimt  originally  contributed  by  them,  shall  be  made, 
acknowledged,  filed,  recorded,  and  published  and  an  affidavit  of  publication  filed 
and  recorded  in  like  manner  as  is  herein  provided  for  the  certificate  of  its  original 
formation. 

Sec.  8.  During  the  continuance  of  such  partnership  no  part  of  its  capital  shall 
be  withdrawn,  nor  shall  any  division  of  interest  or  profits  be  so  made  as  to  reduce  such 
capital  below  the  amount  stated  in  said  certificates;  but  a  special  partner  may  with- 
draw from  the  profits  the  interest  on  the  capital  contributed  by  him  at  any  rate 
agreed  on,  not  exceeding  six  per  cent  pcrannum,  if  such  withdrawal  does  not  impair  the 
capital.  If  at  any  time  during  the  continuance  or  at  the  termination  of  the  partnership 
its  assets  are  not  sufficient  to  pay  its  debts,  the  special  partners  shall  severally  be  held 
liable  for  all  the  money  by  them  in  any  way  withdrawn  or  received,  except  as  above 
provided,  with  interest  thereon  from  the  time  when  it  was  so  withdrawn  or  received. 

Sec.  9.  All  suits  relating  to  the  business  of  such  partnerships  shall  be  prosecuted 
by  and  against  the  general  partners  only,  except  when  special  partners  are  held  liable 
as  general  partners  and  except  when  special  partners  are  held  severally  liable  on 
account  of  money  by  them  withdrawn  from  the  common  stock  as  provided  in  the  pre- 
ceding section,  in  which  case  all  the  partners  so  liable  may  join  or  be  joined. 

Sec.  10.  No  such  partnership  shall  be  dissolved,  except  by  operation  of  law, 
before  the  time  specified  in  the  certificate  of  its  formation  or  renewal  or  extension, 
unless  a  notice  of  such  dissolution  is  filed  and  recorded  in  the  office  of  the  secretary 
of  the  commonwealth,  and  is  published  and  an  affidavit  of  pubUcation  is  made  as 
provided  in  section  six. 

Sec.  11.  Except  as  provided  in  this  chapter,  the  members  of  limited  partnerships 
shall  be  subject  to  all  the  habUities  and  entitled  to  all  the  rights  of  general  partners. 


Pennsylvania. 
P.  &  L.  Dig.  of  Laws  (1911),  cols.  4625—4636.') 

I.  Formation. 

Sec.  1.  Limited  partnerships  may  be  formed.  Limited  partnerships  for  the  trans- 
action of  any  agricultural,  mercantile,  mechanical,  mining  and  transporting  of  coal, 
or  manufacturing  business,  within  this  state,  may  be  formed  by  two  or  more  persons, 

^)  Because  of  the  strict  construction  with  the  act,  by  permission  of  T.  and  J.  W. 
applied    in    this    state,    the    cases   are   given       Johnson,  Publishers. 
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upon  the  terms,  with  the  rights  and  powers,  and  subject  to  the  conditions  and 
liabilities  herein  prescribed ;  but  the  provisions  of  this  act  shall  not  be  construed 
to  authorize  any  such  partnership  for  the  purpose  of  banking  or  making  insurance. 
1836,  March  21;  P.  L.  143,  §1. 

In  order  to  form  a  limited  partnership,  the  terms  of  the  act  must  be  strictly  complied 
with;  Andrews  v.  Schott,  10  Pa.  47,  1848;  Richardson  v.  Hogg,  38  Pa.  153,  1861;  Haddock 
V.  Grinnell  Mfg.  Corp.,  109  Pa.  372,  s.  c,  16  W.  N.  C.  549,  1885,  affirming  GrinneU  Mfg. 
Corp.  V.  Haddock,  17  Phila.  213,  s.  c,   16  W.  N.  C.  96,  1885. 

Limited  partnerships  referred  to  in  the  revenue  laws  are  such  as  are  formed  under  the  pro- 
visions of  the  act  of  1874  and  its  supplements,  and  do  not  comprehend  within  their  meaning 
the  limited  partnerships  or  special  partnerships  created  under  this  act.  Limited  Partnerships, 
18  Pa.  C.  C.  87;  s.  c.  sub  nom.    In  re  Taxation  of  Limited  Partnership,  5  D.  R.  288,  1896. 

For  history  of  limited  partnership  legislation,  see  Laflin  &  Rand  Co.  v.  Steytler,  146  Pa. 
434,   1892. 

See  15  P.  &  L.  Dig.  of  Dec.  26343  &  26368  etseq.;  also,  21  P.  &  L.  Dig.  of  Dec.  36718 
et  seq. 

Sec.  2.  General  and  special  partners.  Such  partnerships  may  consist  of  one  or 
more  persons,  who  shall  be  called  general  partners,  and  who  shall  be  jointly  and 
severally  responsible  as  general  partners  now  are  by  law,  and  of  one  or  more  persons 
who  shall  contribute  in  actual  cash  payments  a  specific  sum  as  capital  to  the  com- 
mon stock,  who  shall  be  called  special  partners,  and  who  shall  not  be  liable  for 
the  debts  of  the  partnership^)  beyond  the  fund  so  contributed  by  him  or  them 
to  the  capitals).    i836,  March  21 ;  P.  L.  143,  §  2. 

1.  The  payment  by  a  special  partner  of  a  portion  of  the  capital  contributed  by  him  in 
the  checks  of  third  persons,  (it  being  conceded  that  they  represented  cash,  and  the  amovmt 
actually  going  into  the  firm  business,)  will  not  render  him  liable  as  a  general  partner;  Hogg 
V.  Orgill,  34  Pa.  344,   1859. 

2.  See  infra,  3.  —  See  15  P.  &  L.  Dig.  of  Dec.  26346. 

Sec.  3.    Special  partners  may  contribute  goods  or  merchandise  as  stock.    It 

shall  and  may  be  lawful  for  any  special  partner  to  make  his  contribution  to  the 
common  stock  of  any  limited  partnership  he  may  become  a  member  of,  in  cash, 
goods,  or  merchandise:  Provided,  That  when  such  contributions  are  made  in  goods 
or  merchandise,  the  same  shall  first  be  appraised,  under  oath,  by  an  appraiser, 
who  shall  be  appointed  by  the  court  of  common  pleas  of  the  county  in  which  such 
partnership  is  to  be  carried  on:  And  provided  also.  That  in  the  certificate  now 
required  by  law  tlie  nature  and  value  of  the  said  goods  shall  be  fully  set  forth  and 
described.    1865,  March  30;  P.  L.  46,  §  1. 

A  partnership,  to  be  limited,  under  this  act,  must  show  a  compliance  with  all  the  pro- 
visions of  the  act;  if  there  is  no  appraising  of  goods  or  posting  of  the  sign  in  a  conspicuous  place, 
it  is  a  fatal  defect;  Vandike  v.  Rosskam,  67  Pa.  330,  1871;  Conrow  v.  Gravenstine,  17  W.  N.  C. 
204,  1886;  Siegel  v.  Wood,  3  D.  R.  463,  1894;  subscription  cannot  be  made  in  notes  of  third 
person;  Frank  v.  Machine  Co.,  41   P.  L.  J.  33,   1894. 

See  Haslet  v.  Kent,  160  Pa.  85,   1894. 

Under  this  act  the  special  partners  will  be  liable  as  general  partners,  unless  the  goods 
contributed  by  them  are  first  appraised  as  the  act  requires,  and  the  nature  and  value  of  said 
goods  are  fuUy  set  forth  and  described  in  the  certificate  of  the  formation  of  the  partnership, 
and  the  certificate  is  also  duly  acknowledged  and  recorded,  together  with  the  affidavit  of  a 
general  partner.  Siegel  v.  Haines,  15  Pa.  C.  C.  40;  s.  c,  35  W.  N.  C.  355,  1894.  A  certificate 
is  insufficient  to  relieve  a  special  partner  from  general  liability  which  merely  sets  forth  that 
"the  amonunt  of  the  capital  stock  contributed  by  said  special  partners  is  two  hundred  thou- 
sand dollars,  one-half  thereof  being  in  goods  and  merchandise."  A  creditor  is  entitled  to  have 
such  a  statement  in  detail  of  the  nature  and  value  of  the  goods  or  property  contributed  as  cash, 
as  will  enable  him  to  form  his  own  judgment  as  to  its  value.  Blumenthal  Bros.  &  Co.  v.  Whit- 
aker,  170  Pa.  309;  s.  c,  33  Atl.  Rep.  103;  s.  c,  sub.  nom.  Blumenthal  v.  Haines,  37  W.  N.  C.  81, 
1895;  Blumenthal  Bros.  &  Co.  v.  Bacon,  170  Pa.  317;  s.  c,  33  Atl.  Rep.  106;  s.  c,  sub  nom. 
Bacon's  Appeal,  37  W.  N.  C.  84,   1895. 

Sec.  4.  General  partners  only  to  act.  The  general  partners  only  shall  be  author- 
ized to  transact  business  and  sign  for  the  partnership,  and  to  bind  the  same.  1836, 
March  21 ;  P.  L.  143,   §  3. 

Sec.  5.  Certificate.  The  persons  desirous  of  forming  such  partnership  shall 
make  and  severally  sign  a  certificate,  which  shall  contain: 

I.  The  name  or  firm  under  wliich  such  partnership  is  to  be  conducted. 

II.  The  general  nature  of  the  business  intended  to  be  transacted. 
III.  The    names    of    all    the    general    and    special    partners  interested   therein, 
distinguishing  which  are  general  and  which  are  special  partners,  and  their  respec- 
tive places  of  residence. 
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IV.  The  amount  of  capital  which  each  special  partner  shall  have  contributed  to 
the  common  stock. 

V.  The  period  at  which  tlie  partnership  is  to  commence,  and  the  period  at 
which  it  will  terminate.    1836,  March  21;  P.  L.  143,  §4. 

Sec.  6,  Certificate  to  be  acknowledged.  The  certificate  shall  be  acknowledged 
by  the  several  persons  signing  tlie  same,  in  the  manner,  and  before  the  same  per- 
Bons,  that  deeds  are  now  acknowledged,  and  the  said  acknowledgment  shall  be 
certified  in  the  same  manner  as  the  acknowledgment  of  deeds  are  now  certified. 
1836,  March  21 ;  P.  L.  143,  §  5. 

Sec.  7.  Certificate  to  be  recorded.  The  certificate  so  acknowledged  and  certi- 
fied shall  be  recorded  and  filed  in  the  office  of  the  recorder  of  deeds  of  the  proper 
county,  in  which  the  principal  place  of  business  of  the  partnership  shall  be  situated, 
and  sFiall  also  be  recorded  by  him  at  large,  in  a  book  to  be  kept  for  that  purpose, 
open  to  public  inspection.  If  the  partnership  shall  have  places  of  business  situated 
in  different  counties,  a  transcript  of  the  certificate  and  of  the  acknowledgment 
thereof,  duly  certified  by  the  recorder  in  whose  office  it  shall  be  filed,  and  under 
his  official  seal,  shall  be  filed  and  recorded  in  like  manner  in  the  office  of  the  recorder 
of  every  such  county.    1836,  March  21 ;  P.  L.  143,  §  6. 

Sec.  8.  Certificate  of  limited  partnership  to  be  forwarded  to  auditor  general — 
Contents  of  certificate.  From  and  after  tlie  passage  of  this  act  it  shall  be  the  duty 
of  the  recorders  of  deeds  of  the  several  counties  of  this  commonwealth,  upon  the 
filing  in  their  respective  offices  of  the  articles  of  association  of  any  limited  partner- 
ship association,  or  joint  stock  association,  to  certify  to  the  auditor  general  upon 
a  blank  form  which  shall  be  prepared  and  furnished  them  by  the  auditor  general, 
the  following  information  relative  to  said  limited  partnership  association  or  joint 
stock  association  filing  its  articles  of  association  as  aforesaid: 

1.  Name  of  association. 

2.  Purpose  for  which  organized. 

3.  Term  for  which  organized. 

4.  Location  of  principal  office. 

5.  Date  of  organization. 

6.  Authorized  amount  of  capital  stock. 

7.  Name  and  postoffice  address  of  chairman. 

8.  Name  and  postoffice  address  of  secretary. 

9.  Name  and  postoffice  address  of  treasurer.    1895,  June  24;  P.  L.  230,  §  1. 

Sec.  9.  Fees  for  furnishing  certificate — Payment.  For  their  services  in  fur- 
nishing the  auditor  general  with  the  said  information,  the  said  recorders  of  deeds 
shall  be  paid  at  the  rate  of  twenty-five  cents  for  each  limited  partnership  or  joint 
stock  association,  the  information  concerning  which  they  shall  have  certified  to  the 
auditor  general  in  the  manner  above  provided  for.  The  said  fee  of  twenty-five 
cents  shall  be  paid  to  the  said  recorders  of  deeds  by  the  limited  partnership  asso- 
ciations or  joint  stock  associations  at  the  time  of  filing  the  articles  of  association 
thereof  to  be  in  addition  to  the  fees  now  prescribed  by  existing  laws  for  the  filing 
and  recording  of  the  same.    1895,  June  24;  P.  L.  230,  §  1. 

Sec.  10.  Affidavit  of  general  partners.  At  the  time  of  fiUng  the  original  certif- 
icate, with  the  evidence  of  the  acknowledgment  thereof,  as  before  directed,  an 
affidavit  of  one  or  more  of  the  general  partners  shall  also  be  filed  in  the  same  office 
stating  the  sums  specified  in  the  certificate  to  have  been  contributed  by  each  of 
the  special  partners  to  the  common  stock,  and  to  have  been  actually,  and  in  good 
faith,  paid  in  cash.    1836,  March  21;  P.  L.  143,  §7. 

The  affidavit  is  prima  facie  evidence  that  the  act  has  been  complied  with;  Hogg  v.  Orgill, 
34  Pa.  344,   1859;  Reit«r  v.  Fruh,   150  Pa.  623,   1892. 

Under  this  act  the  special  partners  are  liable  as  general  partners  unless  their  contribu- 
tions are  paid  in  cash:  Siegel  v.  Haines,  15  Pa.  C.  C.  40;  s.  c.  35  \V.  N.  C.  355,  1894. 

Sec.  11.  Liability  in  case  of  false  statement.  No  such  partnership  shall  be  deem- 
ed to  have  been  formed  until  a  certificate  shall  have  been  made,  acknowledged 
and  filed,  and  recorded,  nor  until  an  affidavit  shall  have  been  filed  as  above  direc- 
ted; and  if  any  false  statement  be  made  in  such  certificate  or  affidavit,  all  the  per- 
sons interested  in  such  partnership  shall  be  liable  for  all  the  engagements  thereof, 
as  general  partners.    1836,  March  21;  P.  L.  143,  §  8. 

A  false  certificate  and  affidavit  will  make  a  special  partner  liable  for  the  engagements  of 
the  firm  as  a  general  partner,  but  will  not  make  him  a  general  partner  in  fact,  and  liable  for  the 
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contracts  of  the  firm  after  hU  retirement  at  the  end  of  the  term,  without  notice  of  the  dissolution; 
Vandike  v.  Rosskam,  67  Pa.  330,  1871 ;  Tilge  v.  Brooks,  124  Pa.  178,  s.  c,  23  W.  N.  C.  293,   1889. 

Where  the  original  certificate  filed  by  a  special  partnership  under  this  act  is  fatally  de- 
fective in  having  no  statement  of  the  nature  and  value  of  the  goods  contributed,  a  renewal  cer- 
tificate which  refers  to  a  detailed  statement  of  the  merchandise  and  its  value  as  filed  in  the 
court  of  common  pleas,  but  does  not  itself  contain  any  statement  of  the  nature  and  value  of  the 
goods  is  insufficient  to  cure  the  original  fatally  defective  organization,  and  the  partnership 
remains,  as  before,  a  general  partnership.  Blumenthal  Bros.  &  Co.  v.  Whitaker,  170  Pa.  309; 
s.  c,  37  W.  N.  C.  81;  33  Atl.  Rep.  103,  1895;  Blumenthal  Bros.  &  Co.  v.  Bacon,  170  Pa.  317; 
8.  c,  37  W.  N.  C.  81,  84;  33  Atl.  Rep.   106,  1895. 

Where  a  renewal  certificate  falsely  states  that  the  special  capital  is  unimpaired,  the  fact 
that  the  partnership  had  on  hand  at  the  time  of  the  filing  of  the  certificate,  merchandise  of 
a  value  in  excess  of  the  special  capital  is  insufficient  to  relieve  the  special  partner  of  general 
liability,  if  it  appears  that  the  debts  of  the  firm  were  at  the  time  in  excess  of  its  assets.  Fourth 
St.  Nat.  Bank  v.  Haines,  170  Pa.  297;  s.  c,  37  W.  N.  C.  74;  33  Atl.  Rep.  100,  1895;  affirming 
15  Pa.  C.  C.  34;  s.  c,  35  W.  N.  C.  353,  1894,  Fourth  St.  Nat.  Bank  v.  Bacon,  170  Pa.  305;  s.  c, 
37  W.  N.  C.  74,  80;  33  Atl.  Rep.   103,  1895. 

A  special  partner  in  a  limited  partnership  under  this  act  is  liable  for  the  debts  of  the  firm 
as  a  general  partner,  where  a  renewal  of  the  form  filed  in  the  recorder  of  deed's  office  falsely 
states  that  the  capital  is  unimpaired,  although  the  special  partner  has  no  knowledge  that  the 
certificate  is  false.  It  is  his  legal  duty  to  know  the  truth  or  falsitv  of  the  certificate.  Reitzel 
v.  Haines,  170  Pa.  306;  s.  c,  37  W.  N.  C.  80;  33  Atl.  Rep.  103,  1895;  reversing  15  Pa.  C.  C.  48; 
B.  c,  35  W.  N.  C.  359,  1894. 

Sec.  12.  Publication  of  terms  of  partnership.  The  partners  shall  publish  the 
terms  of  the  partnership,  when  registered,  for  at  least  six  weeks  immediately  after 
such  registry,  in  two  newspapers,  to  be  designated  by  the  recorder  of  deeds  of  the 
county  in  which  such  registry  shall  be  made,  and  to  be  published  in  the  county 
or  counties  in  which  their  business  shall  be  carried  on;  and  if  such  publication 
be  not  made,  the  partnership  shall  be  deemed  general.   1836,  March,  21 ;  P.  L.  143,  §  9. 

Sec.  13.  Manner  of  publication.  The  terms  of  the  partnership  required  to  be 
published  by  the  ninth  section  of  the  act  to  which  this  is  a  further  supplement  shall 
consist  of: 

I.  The  name  of  the  firm  under  which  such  partnership  shall  be  conducted. 
II.  The  general  nature  of  the  business  intended  to  be  transacted.  III.  The  names 
of  the  general  partners,  and  their  respective  places  of  residence.  IV.  The  aggregate 
amount  of  capital  contributed  by  the  special  partners  to  the  common  stock.  V.  The 
period  at  which  the  partnership  is  to  commence,  and  the  period  at  which  it  will  ter- 
minate.   1858,  April  21;  P.  L.  383,  §1. 

Sec.  14.  Affidavits.  Affidavits  of  the  publication  of  such  notice  by  the  printers  of 
the  newspapers  in  which  tlie  same  shall  be  published  may  be  fUed  with  the  recorder 
directing  the  same,  and  shall  be  evidence  of  the  facts  therein  contained.  1836, 
March  21;  P.  L.  143,  §10. 

Sec.  15.  Renewal  of  partnership.  Every  renewal  or  continuance  of  such  part- 
nership beyond  the  time  originally  fixed  for  its  duration  shall  be  certified,  acknowl- 
edged and  recorded,  and  an  affidavit  of  a  general  partner  be  made  and  filed,  and 
notice  be  given  in  the  manner  herein  required  for  its  original  formation,  and  every 
such  partnership,  which  shall  be  otherwise  renewed  or  continued,  shall  be  deemed 
a  general  partnership.    1836,  March  21;  P.  L.  143,  §  11. 

A  renewal,  with  the  capital  of  the  special  partner  impaired,  renders  the  latter  liable  as 
general  partner;  Bank  v.  Haines,   3  D.  R.  437,    1894. 

See  Reitzel   v.  Haines,  3  D.  R.  523,   1894;  Siegel  v.  Wood,  3  D.  R.  463,  1894. 

Sec.  16.  Alteration  of  partnership.  Every  alteration  which  shall  be  made  in 
the  names  of  the  partners,  in  the  nature  of  the  business,  or  in  the  capital  or  shares 
therecif,  or  in  any  other  matter  specified  in  the  original  certificate,  shall  be  deemed 
a  dissolution  of  the  partnership,  and  every  such  partnership  which  shall  in  any 
manner  be  carried  on  after  any  such  alteration  shall  have  been  made  shall  be  deemed 
a  general  partnership,  unless  renewed  as  a  special  partnership,  according  to  the 
provisions  of  the  last  section.    1836,  March  21 ;  P.  L.  143,  §  12. 

Where  a  limited  partnership  expires  by  limitation  under  an  agreement,  and  a  new  member 
is  admitted  as  a  general  partner,  with  a  renewal  under  the  agreement,  and  the  continuing  special 
partner  does  not  make  a  new  cash  payment,  but  allows  the  cash  paid  into  the  former  special 
partnership  to  remain  with  the  new  firm,  the  special  partner  becomes  a,  general  partner  in  the 
new  firm;  Andrews  v.  Schott,    10  Pa.  47,    1848. 

During  any  period  intervening  between  the  expiration  of  a  limited  partnership  and  the 
date  of  its  renewal  such  partnership  is  general,  and  the  special  partners  of  the  old  firm  are  liable 
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for  all  debts  incurred  during  that  period;  Haddock  v.  Grinnell  Mfg.  Corp.,  109  Pa.  372,  a.  c, 
U)  W.  N.  C.  549,  1885,  affirming  17  Phila.  213  s.  c,  16  W.  N.  C.  96,  1885.  Quaere,  will  such 
a  break  in  the  continuity  of  a  limited  partnership  of  itself  operate  so  as  to  prevent  the  renewal 
from  inuring  to  the  benefit  of  the  special  partner;  Haddock  v.  Grinnell  Mfg.  Corp.  supra. 

A  special  partner,  by  a  failure  to  comply  with  the  law  regulating  limited  partnerships, 
may  become  a  general  partner  to  the  public,  but  remain  a  special  one  as  to  his  partners;  Guilloii 
V.  Peterson,  89  Pa.  163,   1879. 

Where  a  special  partner  in  a  limited  partnership  formed  under  this  act  gives  the  notice  re- 
quired by  the  partnership  articles  of  his  intention  to  withdraw  his  capital  from  the  firm  at  a 
certain  time,  but  afterwards  consents  to  withdraw  it  gradually,  and  the  firm  is  not  dissolved,  he  is 
entitled  to  participate  in  profits  earned  up  to  the  actual  dis.solution  of  the  partnership  following 
a  notice  given  by  one  of  the  other  partners.  Smith  v.  Ervin,  168  Pa.  271 ;  s.  c,  36  W.  N.  C.  339; 
31  Atl.  Rep.  1067,   1895. 

Sec.  17.  Increase  of  capital.  The  capital  of  the  firm  may  be  increased,  either 
by  taking  in  new  special  partners,  or  new  subscriptions  of  capital  from  the  part- 
ners previously  in  the  firm;  such  increase  being  made  in  pursuance  of  the  con- 
sent of  the  partners,  as  expressed  in  the  original  articles  of  partnership,  or  in  any 
subsequent  instrument  of  writing.    1858,  April  21 ;  P.  L.  383,  §  3. 

Sec.  18.  Increase  to  be  certified  and  recorded.  Every  such  increase  of  capital 
shall  be  duly  acknowledged,  certified,  and  recorded;  but  no  neglect  in  recording 
tlie  certificate  of  any  such  increase  of  capital,  or  of  any  sale  or  transfer  of  the  in- 
terests or  shares  of  the  special  partners,  or  any  of  them,  shall  be  construed  to  operate 
as  a  dissolution  of  the  firm,  or  to  make  the  special  partners  liable  as  general  part- 
ners.   1858,  April  21 ;  P.  L.  383,  §  4. 

2.  Management. 

Sec.  19.  Business  to  be  conducted  under  a  firm.  The  business  of  the  partnership 
shall  be  conducted  under  a  firm,  in  which  the  names  of  the  general  partners  only 
shall  be  inserted,  without  the  addition  of  the  word  "company,"  or  any  other  general 
term,  and  if  the  name  of  any  special  partner  shall  be  used  in  such  firm,  with  his 
privity,  he  shall  be  deemed  a  general  partner.    1836,  March  21;  P.  L.  143,  §13. 

See  infra,  21. 

Sec.  20.  Conduct  of  business.  The  business  of  the  partnership  shall  be  con- 
ducted under  a  firm,  in  which  the  names  of  all  the  general  partners  shall  be  inserted, 
except,  that  when  there  are  more  than  two  general  partners,  the  firm  name  may 
consist  of  either  two  of  such  partners,  with  the  addition  of  the  words,  "and  com- 
pany," but  the  said  partnership  shall  put  up,  upon  some  conspicuous  place  on  the 
outside,  and  in  front  of  the  building  in  which  it  has  its  chief  place  of  business,  some 
sign  on  which  shall  be  painted,  in  legible  English  characters,  all  the  names,  in  fuU, 
of  all  the  members  of  said  partnership,  stating  who  are  general,  and  who  are  special, 
partners.    1865,  March  30;  P.  L.  46,  §2. 

Sec.  21,  Firm  name  to  include  the  words  "and  company".  The  firm  name  of 
any  limited  partnership  may  consist  of  the  name  of  any  general  partner,  with  the 
addition  of  the  words  "and  company"^),  notwithstanding  the  name  of  such  general 
partner  may  be  common  to  him  and  any  special  partner;  but  the  said  partnership 
shall  put  up  the  sign  required  by  the  second  section^)  of  the  act  approved  March  30, 
1865,  to  which  this  is  a  supplement.    1868,  Feb.  21;  P.  L.  42,  §  1. 

1.  Limited  partnerships  have  no  right  to  add  the  words  "and  company"  where  there  is 
only  one  general  partner,  or  to  drag  into  the  firm  the  name  of  the  special  partner  under  that 
designation,  or  to  allow  it  to  be  added  to  the  name  of  a  firm  in  which  the  names  of  all  the  general 
partners  appear;  Vilas  Bank  v.  Bullock,  10  Phila.  309,  1875;  MetropoUtan  Bank  v.  Gruber, 
14  W.  N.  C.  12,   1883,  s.  c,   16  Phila.  198,   1883. 

2.  See  supra,  20. 

Sec.  22.  Suits.  Suits  in  relation  to  the  business  of  the  partnership  may  be 
brought  and  conducted  by  and  against  the  general  partners,  in  the  same  manner 
as  if  there  were  no  special  partners.    1836,  March  21;  P.  L.  143,  §  14. 

Sec.  23.  Liability  for  debts— Interest  and  profits.  No  part  of  the  sum  which 
any  special  partner  shall  have  contributed  to  the  capital  stock,  shall  be  liable  for 
any  debts  previously  contracted  by  the  general  partners,  nor  shall  any  part  of  such 
sum  be  withdrawn  by  him,  or  paid  or  transferred  to  him  in  the  shape  of  dividends, 
profits,  or  otherwise,  at  any  time  during  the  continuance  of  the  partnership ;  but 
any  partner  may  annually  receive  lawful  interest  on  the  sum  so  contributed 
by  him,  if  the  payment  of  such  interest  shall  not  reduce  the  original  amount  of 
such  capital  and  if,  after  the  payment  of  such  interest,  any  profits  shall  remain 
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to  be  divided,   he  mav  also  receive  his  portion  of  such  profits.  1836,  March  21; 
P.  L.  143,  §  15.  ■ 

A  general  partner  cannot  assume,  without  consideration,  the  debt  created  by  the  special 
partner  in  procuring  the  money  which  he  pays  into  the  firm  as  his  special  contribution;  the 
special  contribution  must  be  appropriated  to  firm  creditors;  Coffin's  Appeal,  106  Pa.  280,  s.  c, 
15  W.  N.  C.  52,  1884,  reversing  Coffin  v.  Gruber,  14  VV.  N.  C.  140,  1883. 

Sec.  24.  Original  capital  not  to  be  impaired.  If  it  shall  appear  that,  by  the 
payment  of  interest  or  profits  to  any  special  partner,  the  original  capital  has  been 
reduced,  the  partner  receiving  the  same  shall  be  bound  to  restore  the  amount  nec- 
essary to  make  good  his  share  of  capital,  with  interest.  1836,  March  21 ;  P.  L.  143, 
§16. 

Sec.  25.  Powers  of  special  partners.  A  special  partner  may,  from  time  to  time, 
examine  into  the  state  and  progress  of  the  partnership  concerns,  and  may  advise 
as  to  their  management,  but  he  shall  not  transact  any  business  on  account  of  the 
partnership,  nor  be  employed  for  that  purpose  as  agent,  attorney,  or  otherwise ;  if 
he  shall  interfere  contrary  to  these  provisions,  he  shall  be  deemed  a  general  partner. 
1836,  March  21 ;  P.  L.  143.  §  17. 

A  special  partner  is  not  liable  for  a  trespass  of  the  general  partners,  or  their  tigents,  em- 
ployes, or  servants,  in  the  legitimate  conduct  of  the  partnership  business;  McKnight  v.  RatcUff, 
44  Pa.  156,   1863. 

A  special  partner  may,  after  the  dissolution  of  the  limited  partnership,  wind  up  the  affairs 
of  the  concern;  Lawson  v.  Wilmer,  3  Phila.   122,  1858. 

^^^lere  it  was  stipulated  in  the  articles  of  partnership  that  the  son  of  the  special  partner 
should  keep  the  books,  and  have  a  general  supervision  over  the  business  during  the  partnership, 
at  a  salary,  and  that  the  general  partner  should  sign  no  note,  or  check  on  bank,  for  firm  money, 
without  the  son's  knowledge  and  approval,  it  was  held  that  the  partnership  was  not  limited 
but  general,  and  the  this  special  partner  was  liable  for  the  firm  debts;  Richardson  v.  Hogg, 
38  Pa.  153,   1861. 

Sec.  26.  Liability  of  general  partners.  The  general  partners  shall  be  liable  to 
account  to  each  other  and  to  the  special  partners,  for  the  management  of  their 
concern,  both  in  law  and  equity,  as  other  partners  now  are  by  law.  1836,  March 
21;  P.  L.  143,  §18. 

For  accounting  purposes,  all  the  partners  may  be  regarded  as  general  partners,  and  their 
partnership  subject  to  the  legal  and  equitable  rules  relating  to  general  partnersmps.  Bunting 
V.  Bunting,  199  Pa.  27;  s.  c,  48  Atl.  Rep.  681,  1901.  But  one  partner  is  not  bound  to  make 
good  to  another  a  loss  due  to  the  failure  of  a  third  person  to  pay  a  debt  due  the  firm.  Ibid.  Unless 
the  articles  of  agreement  expressly  stipulate  for  an  equal  division  of  losses.  Erben  v.  Heston 
202  Pa.  406,   1902. 

Sec.  27.  Fraud.  Every  partner  who  shall  be  guilty  of  any  fraud  in  the  affairs 
of  the  partnership,  shall  be  liable  civilly  to  the  party  injured,  to  the  extent  of  his 
damage.    1836,  March  21;  P.  L.  143,  §19. 

The  provisions  of  this  act  can  only  be  invoked  by  the  firm  creditors,  but  are  no  bar  to  a 
suit  by  a  special  partner  against  the  firm  to  recover  his  contribution,  notwithstanding  creditors 
remain  unpaid;  Brooke  v.  Alexander,  3  W.  N.  C.  304,  1876. 

A  special  partner  cannot  claim  as  a  creditor  of  an  insolvent  firm,  of  which  he  was  a  mem- 
ber, as  against  creditors;  Dunning's  Appeal,  44  Pa.   150,  1863. 

Sec.  28.  When  sale,  assignment,  transfer,  etc.,  void.  Every  sale,  assignment, 
or  transfer  of  any  of  the  property  or  effects  of  such  partnership,  made  by  such 
partnership  when  insolvent,  or  in  contemplation  of  insolvency,  or  after  or  in  con- 
templation of  tlie  insolvency  of  any  partner,  with  the  intent  of  giving  a  preference 
to  any  creditor  of  such  partnership  or  insolvent  partner  over  other  creditors  of 
such  partnership,  and  every  judgment  confessed,  lien  created,  or  security  given 
by  any  such  partner  under  the  like  circumstances  and  with  the  hke  intent,  shall 
be  void  as  against  the  creditors  of  the  partnership.    1836,  March  21 ;  P.  L.  143,  §  20. 

A  voluntary  assignee  of  a  limited  partnership  cannot  avoid  an  assignment  made  contrary 
to  the  provisions  of  the  act;  such  assignee  represents  only  the  assignor,  and  not  the  creditors; 
Bullitt  V.  Chartered  Fund,  26  Pa.  108,   1856. 

The  purchase  of  shares  in  an  unincorporated  banking  association,  and  a  continuance  of 
the  business  without  any  separation  of  past  from  future  Uabilities,  or  discrimination  between 
past  and  future  profits,  will  not  make  the  purchaser  Uable  for  the  pre-existing  indebtedness 
of  the  bank;  Christy  v.  Sill.   131  Pa.  492,   1889. 

Sec.  29.    When  sale,  assignment,  etc.,  void  as  to  creditors.    Even.-  such  sale, 

assignment,  or  transfer  of  any  of  the  property  or  effects  of  the  general  or  special 

partner,  made  by  such  general  or  special  partner  when  insolvent,  or  in  contemplation 

of  insolvency,  or  after  or  in  contemplation  of  the  insolvency  of  the  partnership, 
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with  the  intent  of  giving  to  any  creditor  of  his  own  or  of  the  partnership  a  pref- 
erence over  creditors  of  the  partnership,  and  every  judgment  confessed,  hen  created, 
or  security  given  by  any  such  partner  under  the  like  circumstances  and  with  the 
hke  intent,  shaU  be  void  as  against  the  creditors  of  the  partnership.  1836,  March  21 ; 
P.  L.  143,  §21. 

A  judgment  confessed  by  one  partner  to  another,  to  secure  the  amount  of  the  capital  stock 
advanced  by  such  partner,  who  had  agreed  to  enter  into  a  special  partnership,  but  became  a 
general  partner  by  reason  of  non-compliance  with  the  requisitions  of  the  act  of  assembly,  is 
valid  against  a  separate  creditor  of  the  partner  who  confessed  the  judgment;  Purdy  v.  Lacock, 
6  Pa.  490,   1847. 

A  confession  of  judgment  by  the  general  partners  in  favor  of  individual  creditors  of  the 
special  partner  who  have  loaned  money  to  him,  to  be  contributed  as  special  capital,  is  void  as 
against  partnership  creditors;  Coffin  &  Hurlbut's  Appeal,  15  W.  N.  C.  52,  1884;  Dunning's  Ap- 
peal, 44  Pa.  150,    1863. 

Sec.  30.  Liability.  Every  special  partner  who  shall  violate  any  provision  of 
the  two  last  preceding  sections,  or  who  shall  concur  in  or  assent  to  any  such  vio- 
lation by  tlie  partnership,  or  by  any  individual  partner,  shall  be  liable  as  a  general 
partner.    1836,  March  21 ;  P.  L.  143,  §  22. 

A  bona  fide  compromise  of  a  suit  to  compel  the  settlement  of  a  partnership,  and  the  special 
partner's  receipt  for  what  he  may  believe  due  him,  does  not  make  him  a  general  partner  of  an 
expired  partnership;  Pusey  v.  Dusenbury,  75  Pa.  437,  1874. 

Where  the  general  partner  misappropriates  the  contribution  of  a  special  partner,  the  latter 
is  not  liable  as  a  general  partner  for  the  debts  of  the  partnership,  when  he  is  not  privy  to  the 
misappropriation;   Seibert  v.  Bakewell,   87   Pa.  506,   1878. 

Sec.  31.  Rights  of  creditors.  In  case  of  the  insolvency  or  bankruptcy  of  t!ie 
partnership,  no  special  partner  shall,  under  any  circumstances,  be  allowed  to  claim 
as  a  creditor,  until  the  claims  of  all  the  other  creditors  of  the  partnership  shall  be 
satisfied.    1836,  March  21 ;  P.  L.  143,   §  23. 

In  a  suit  by  a  special  partner  against  the  firm  to  recover  his  contribution,  the  act  is  no 
bar  to  judgment,  notwithstanding  creditors  remain  unpaid;  the  act  protects  the  creditors,  and 
if  it  is  to  be  invoked  they  must  do  it;  the  firm  cannot;  Brooke  v.  Alexander,  3  W.  N.  C.  304,  1876. 

3.  Dissolution. 

Sec.  32.  Dissolution.  No  dissolution  of  such  partnership,  by  the  act  of  the  parties, 
shall  take  place  previous  to  the  time  specified  in  the  certificate  of  its  formation, 
or  in  the  certificate  of  its  renewal,  untU  a  notice  of  such  dissolution  shall  have  been 
filed  and  recorded  in  the  recorder's  office  in  which  the  original  certificate  was  re- 
corded, and  published  once  in  each  week,  for  four  weeks,  in  a  newspaper  printed 
in  each  of  the  comities  where  the  partnership  may  have  places  of  business.  1836, 
March  21;  P.  L.  143,   §24. 

Sec.  33.  Disposal  of  interest  of  general  partners.  A  general  partner  in  any  lim- 
ited partnership,  may,  with  the  assent  in  writing  of  his  partner,  by  deed  duly 
acknowledged  and  recorded,  or  by  last  will  and  testament  in  writing,  sell,  assign, 
dispose  of,  or  bequeath  his  mterest  in  such  limited  partnership;  and  when  such 
general  partner  dies  without  having  disposed  of  his  interest  in  such  limited  part- 
nership, his  administrator  or  executor  may,  in  like  manner,  sell,  assign,  and  trans- 
fer his  interest  therein  for  the  benefit  of  his  estate,  and  on  every  such  sale,  transfer, 
or  bequest,  a  corresponding  alteration  shall  be  made  in  the  name  or  firm  under 
which  the  business  of  such  partnership  is  conducted,  and  the  same  shall  be  forth- 
with acknowledged,  certified,  recorded,  and  published,  in  the  same  manner  as  is 
provided  by  law  in  the  case  of  the  original  formation  of  the  partnership.  1838, 
April  16;  P.  L.  689,  §1. 

Sec.  34.  Special  partner  may  sell  or  assign  his  interest.  A  special  partner,  with 
the  assent  of  his  partner,  in  writing,  first  had  and  obtained,  may  sell  or  assign  his 
interest  in  a  limited  partnership,  without  causing  thereby  a  dissolution  of  the  part- 
nership.   1838,  April  16;  P.  L.  689,  §1. 

Sec.  35.  Transfer  of  interest.  The  consent  of  the  partners  to  a  sale  or  transfer, 
by  either  the  general  or  special  partners,  of  their  respective  interests  in  the  partner- 
ship, in  pursuance  of  the  resolution  of  April  16,  1838,  may  be  given  in  advance, 
either  in  the  original  articles  of  partnership  or  other  like  instrument;  and  a  sale 
or  transfer  of  any  part  or  share  of  the  interest  in  the  firm  of  any  partner,  if  made 
in  pursuance  of  the  articles  of  copartnership,  or  previously  expressed  consent  of 
the  partners  as  aforesaid,  shall  be  equally  valid  as  a  sale  of  the  whole  interest  of 
any  one  or  more  of  the  partners;  and  it  shall  further  be  lawful  for  the  general  partner 
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or  partners,  or  either  of  them,  to  purchase  part  or  the  whole  of  the  interest  or  shares 
of  one  or  more  of  the  special  partners.    1858,  April  21 ;  P.  L.  383,  §  2. 

Sec.  36.  Insolvency  of  special  partner  not  to  cause  dissolution.  The  insolvency 
of  any  special  partner  shall  not  cause  a  dissolution  of  the  limited  partnership,  but 
his  interest  therein  shall  be  sold  by  his  a;Ssignees  for  the  benefit  of  his  creditors. 
1838,  April  16;  P.  L.  689,  §1. 

Sec.  37.  Powers  of  executors  and  administrators.  When  any  special  partner 
shall  die,  without  having  disposed  of  his  interest  in  the  limited  partnership,  his 
executor  or  administrator  may  either  continue  his  interest  therein  for  its  unexpired, 
term,  for  the  benefit  of  his  estate,  or  may  sell  the  same  at  public  auction,  under 
the  direction  of  the  orphans'  court  of  the  county  in  which  the  principal  place  of 
business  of  such  partnership  may  be,  in  the  same  manner  as  the  estates  of  intestates 
are  now  by  law  sold ;  testamentary  dispositions,  in  writing,  of  the  interest  of  special 
partners,  may  also  be  made;  the  decease  of  special  partners  shall  not  dissolve  such 
limited  partnership,  unless  bv  the  ageement  between  the  parties  it  is  provided 
that  such  decease  shall  have  tliat  effect.    1838,  April  16;  P.  L.  689,  §  1. 

Sec.  38.  Notice  of  alteration  to  be  given.  Everj'  alteration  in  such  limited 
partnership,  according  to  the  provisions  of  this  resolve,  shall  be  notified  to  the  general 
partner,  and  shall  be  duly  acknowledged,  certified,  and  recorded,  as  in  the  case  of 
the  original  formation  of  such  partnership.    1838,  April  16:  P.  L.  689,  §  1. 

Sec.  11.  Service  of  sommons,  attachment-execution,  and  scire  facias  upon  a 
corporation,  partnership  limited  or  joint  stock  company.  The  writ  of  summons, 
the  writ  of  attachment  in  execution,  and  the  i\Tit  of  scire  facias  by  the  sheriff  upon  a 
corporation,  a  partnership  limited,  or  a  joint  stock  company,  in  the  county  wherem 
it  is  issued,  in  any  of  the  following  methods:  a)  By  handing  a  true  and  attested 
copy  thereof  to  the  president,  secretary,  treasurer,  cashier,  chief  clerk,  or  other 
executive  officer,  personally;  or,  b)  By  handing  a  true  and  attested  copy  thereof 
to  an  adult  member  of  the  family  of  any  one  of  said  officers,  at  his  dwelling-house; 
ori)  c)  By  handing  a  true  and  attested  copy  thereof,  at  his  place  of  residence,  to  an 
adult  member  of  the  family  of  the  person  with  whom  any  of  said  officers  resides; 
or  d)  By  handing  a  true  and  attested  copy  thereof,  at  his  place  of  residence,  to  the 
manager  or  clerk  of  the  hotel,  inn,  apartment-house,  boarding-house,  or  other  place 
of  lodging,  where  any  of  said  officers  reside;  or  e)  By  handing  an  attested  copy 
thereof,  at  any  of  its  offices,  depots,  or  places  of  business,  to  its  agents  or  persons 
for  the  time  being  in  charge  thereof,  if  upon  inquiry  thereat  the  residence  of  one 
of  said  officers  within  the  county  is  not  ascertained,  or  if  from  any  cause  an  at- 
tempt to  serve  at  the  residence  given  has  failed ;  or  f )  If  the  corporation,  partner- 
ship limited,  or  joint  stock  company  has  no  office  or  place  of  business  in  actual 
operation  in  the  county  where  the  cause  of  action  arose,  then  service  may  be  made 
in  such  county  upon  any  member  of  its  board  of  directors,  in  any  of  the  methods 
set  forth  in  clauses  a,  b,  c,  or  d  hereof;  or  g)  If  the  corporation,  partnership  limited, 
or  joint  stock  company  has  no  office  or  place  of  business  in  actual  operation  in  the 
county  in  which  the  cause  of  action  arose,  and  no  member  of  its  board  of  directors, 
or  other  officer,  is  a  resident  of  the  county  in  which  the  cause  of  action  arose,  then 
•service  may  be  made  in  any  of  the  methods  set  forth  in  clauses  a,  b.  c,  d,  e,  or  f 
hereof,  in  any  other  county  than  that  in  which  the  writ  issues,  by  the  sheriff  of 
such  other  county,  who  shall  be  deputized  for  that  purpose  by  the  sheriff  of  the 
county  in  which  the  writ  issues.    1903,  April  3;  P.  L.  139,  §  1. 

1.   This  act  amends  the  act  of    1901,  July  9;  P.  L.  614,   §  1. 

Sec.  12.  Service  on  registered  foreign  corporation,  partnership  limited  or  joint 
stock  company.  In  the  case  of  a  registered  foreign  corporation,  partnership  limited, 
or  joint  stock  company,  by  serving  its  duly  registered  attorney  as  in  the  case  of 
a  summons  issued  against  him  personally,  or  by  leaving  a  true  and  attested  copy 
thereof  for  him,  at  the  registered  place,  if  he  be  not  found  there  during  the  usual 
business  hours  of  any  business  day,  with  the  person  for  the  time  being  in  charge  of 
the  business  carried  on  at  such  place.    1903,  April  3;  P.  L.  139,  §  1. 

This  act  amends  the  act  of   1901,  July  9;   P.  L.  614,  §  7. 
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Georgia. 
Code  of  Georgia,  1911. 


Sec.  3191.  Purposes.  Limited  partnership,  for  the  transaction  of  any  mer- 
cantile, commercial,  mechanical,  manufacturing,  mining,  or  agricultural  business 
within  this  state,  may  be  formed  by  two  or  more  persons,  upon  the  terms,  upon 
the  rights  and  powers,  and  subject  to  the  conditions  and  liabilities  herein  pre- 
scribed; but  the  provisions  of  this  article  shall  not  be  construed  to  authorize  any 
such  partnership  for  the  purposes  of  banking  or  making  insurance. 

Sec.  3192.  How  constituted.  Such  partnerships  may  consist  of  one  or  more 
persons,  who  shall  be  called  general  partners,  and  who  shall  be  jointly  and  severally 
responsible  as  general  partners,  and  of  one  or  more  persons  who  shall  contribute 
in  actual  cash  a  specific  sum  as  capital  to  the  common  stock,  who  shall  be  called 
special  partners,  and  who  shall  not  be  liable  for  the  debts  of  the  partnership  beyond 
the  fund  so  contributed  by  him  or  them  to  the  capital,  except  as  hereinafter  pro- 
vided. 

Sec.  3193.  Business,  by  whom  transacted.  The  general  partners  only  shall  be 
authorized  to  transact  business,  and  sign  for  the  partnership,  and  to  bind  the  same. 

Sec.  3194.  Specifications  of  certificate.  Persons  desirous  of  forming  such 
partnership  shall  make,  and  severally  sign,  by  themselves  or  attorney  in  fact,  a 
certificate  which  shall  contain : 

1.  The  name  of  the  firm  under  which  such  partnership  is  to  be  conducted. 

2.  The  general  nature  of  the  business  intended  to  be  transacted. 

3.  The  names  of  all  the  general  and  special  partners  inserted  therein,  distinguish- 
ing which  are  general  and  which  are  special  partners,  and  their  respective  places 
of  residence. 

4.  The  amount  of  capital  which  each  special  partner  shall  have  contributed 
to  the  common  stock. 

5.  The  period  at  which  the  partnership  is  to  commence,  and  the  period  at 
which  it  shall  terminate ;  and  when  made  by  such  attorney  in  fact,  the  power  of  the 
attorney,  duly  authenticated,  shall  be  recorded  along  with  such  certificate. 

Sec.  3195.  How  acknowledged.  The  certificate  shall  be  acknowledged  by  sev- 
eral persons  signing  the  same,  or  their  attorney  in  fact,  before  a  judge  of  the  su- 
perior court,  ordinary,  or  a  justice  of  the  peace,  or  notary  public,  and  such  ac- 
knowledgment shall  be  certified  by  the  officer  by  whom  the  same  is  made. 

Sec.  3196.  Certificate  and  power  of  attorney,  when  and  where  filed.  The  certif- 
icate and  power  of  attorney  in  fact,  so  acknowledged  and  certified,  shall  be  filed 
in  the  office  of  the  clerk  of  the  superior  court  of  the  county  in  which  the  principal 
place  of  business  of  the  partnership  shall  be  situated,  and  also  be  recorded  by  him 
at  large  in  a  book  to  be  kept  for  that  purpose,  open  to  pubUc  inspection.  If  the 
partnership  shall  have  places  of  business  situated  in  different  counties,  and  tran- 
script of  the  certificate,  and  power  of  attorney  in  fact,  and  of  acknowledgment 
thereof,  duly  certified  by  the  clerk  in  whose  office  it  shall  be  filed,  under  his  official 
seal,  shall  be  filed,  and  recorded  in  like  manner  in  the  office  of  the  clerk  of  the  su- 
perior court  in  every  such  county;  and  the  clerk  for  each  and  every  registry  re- 
quired by  this  article  shall  be  entitled  to  the  sum  of  five  dollars. 

Sec.  3197.  Affidavit.  At  the  time  of  filing  the  original  certificate,  with  the 
evidence  of  acknowledgment  thereof,  as  before  directed,  an  affidavit  or  affidavits 
of  the  several  general  partners  shall  also  be  filed  in  the  same  office,  stating  that 
the  sums  specified  in  the  certificate  to  have  been  contributed  by  each  of  the  special 
partners  to  the  common  stock  have  been  actually  and  in  good  faith  paid  in  cash, 
and  a  certified  copy  of  such  certificate,  power  of  attorney,  and  affidavits,  shall 
be  evidence  in  all  courts  and  places  whatever. 

Sec.  3198.  Informal  partnerships.  No  such  partnership  shall  be  deemed  to 
have  been  formed  until  such  certificate  as  is  herein  mentioned  shall  have  been 
made,  acknowledged,  filed,  and  recorded,  nor  until  an  affidavit  shall  have  been 
filed  as  above  directed;  and  if  any  false  statement  be  made  in  any  such  certificate 
or  affidavit,  or  if  such  partnership  business  be  commenced  before  such  certificate 
or  affidavit  is  filed,  all  the  persons  interested  in  such  partnership  shall  be  Uable 
for  all  the  engagements  thereof  as  general  partners. 


GEORGIA.  693 

Sec.  3199.  How  published.  The  partners  shall  publish  the  terms  of  the  part- 
nership, when  registered,  for  at  least  six  weeks  immediately  after  such  registry, 
in  at  least  two  newspapers  published  in  the  county  in  which  the  place  of  business 
is  situated:  Provided,  there  are  two  papers  there  published;  but  if  not,  then  in 
one ;  and  if  no  newspaper  should  be  published  in  the  county  in  which  the  business 
is  to  be  transacted,  the  notice  shall  be  published  in  the  newspaper  in  which  the 
sheriff  advertises;  and  if  such  pubhcation  be  not  made  within  two  months  from 
the  filling  of  such  certificate  and  affidavit,  the  partnership  shall  be  deemed  general. 

Sec.  3200.  Evidence  of  publication.  The  affidavits  of  the  publication  of  such 
notice  by  the  printers,  publishers,  or  editors  of  the  newspapers  in  which  the  same 
shall  be  pubUshed  may  be  filed  in  the  office  of  the  clerk  of  the  superior  court  in 
which  the  certificate  has  been  filed,  and  shall  be  evidence  of  the  facts  contained 
therein. 

Sec.  3201.  Renewal  or  continuance  of  partnership.  Every  renewal  or  contin- 
uance of  such  partnership  beyond  the  time  fixed  for  its  duration,  shall  be  certi- 
fied, acknowledged,  and  recorded,  and  an  affidavit  of  a  general  partner  be  made 
and  filed,  and  notice  be  given  in  the  manner  herein  required  for  its  original  for- 
mation ;  and  every  such  partnership  which  shall  be  otherwise  renewed  or  continued 
shall  be  deemed  a  general  partnership. 

Sec.  3202.  Alteration  of  names,  etc.,  deemed  a  dissolution.  Every  alteration 
which  shall  be  made  in  the  names  of  the  partners,  in  the  nature  of  the  business, 
or  in  the  capital  or  shares  thereof,  or  in  any  other  matter  specified  in  the  original 
certificate  shall  be  deemed  a  dissolution  of  the  partnership;  and  every  such  part- 
nership which  shall  in  any  manner  be  carried  on  after  any  such  alteration  shall 
have  been  made,  shall  be  deemed  a  general  partnership,  unless  renewed  as  a  special 
partnership  according  to  the  provisions  of  the  last  section. 

Sec.  3203.  Firm  name.  The  business  of  the  partnership  shall  be  conducted 
under  a  firm  in  which  the  names  of  the  general  partners  only  shall  be  inserted, 
without  the  addition  of  the  word  '"company,"  or  any  other  general  term;  and  if 
the  name  of  any  special  partner  shall  be  used  in  such  firm,  he  shall  be  deemed  a 
general  partner. 

Sec.  3204.  Suits.  Suits  to  be  brought  by  any  partnership  to  be  formed  under 
this  code,  shall  be  in  the  name  or  names  of  the  general  partners  only,  and  suit 
against  such  partnership  shall  be  brought  against  the  general  partners  only,  ex- 
cept in  cases  where  the  special  partners  shall  be  rendered  liable  as  general  partners, 
in  which  cases  suits  may  be  brought  against  all  the  partners  jointly  or  .severally, 
or  any  one  or  more  of  the  special  partners  may  be  sued  in  the  same  action  with 
the  general  partners. 

Sec.  3205.  Privileges  of  special  partner.  A  special  partner  may  at  any  time 
examine  into  the  condition  and  progress  of  the  partnership  concerns,  may  advise 
aa  to  the  management  of  the  same,  and  when  the  general  partner  or  partners  may 
be  rendered  incompetent  to  act  on  account  of  illness,  temporary  absence,  or  other 
cause,  may  direct  and  control  the  business  of  the  partnership  as  a  general  partner 
may  do;  provided  such  special  partner,  before  assuming  such  direction  and  control, 
shall  cause  to  be  placed  in  a  position  easily  to  be  seen  by  all  parties  deahng  with 
said  partnership  a  placard  or  sign  showing  who  are  the  general  and  who  the  special 
partners  constituting  such  partnership;  otherwise  the  special  partner  or  partners 
shall  not  transact  any  business  on  account  of  the  said  partnership,  nor  be  employd 
for  that  purpose  as  agent  or  in  any  capacity  akin  thereto.  If,  contrary  to  the  pro- 
visions of  this  section,  the  special  partner  shall  in  any  manner  interfere  with  the 
business  and  affairs  of  the  partnership,  he  shall  be  deemed  a  general  partner;  but 
a  special  partner  may  act  as  the  attorney  or  counselor  at  law  for  the  partnership 
without  being  liable  to  become  a  general  partner. 

Sec.  3206.  Capital  stock  not  to  be  withdrawn.  Xo  part  of  the  sum  which  any 
special  partner  shall  have  contributed  to  the  capital  stock  shall  be  withdrawn  by 
him,  or  paid  or  transferred  to  him,  m  the  shape  of  dividends,  profits,  or  other- 
wLse,  at  any  time  during  the  continuance  of  the  partnership,  but  any  partner  may 
annually  receive  lawful  interest  on  the  sum  so  contributed  by  him,  li  the  payment 
of  such  interest  shall  not  reduce  the  original  amount  of  such  capital;  and  if,  after 
the  payment  of  such  interest,  any  profits  shall  remain  to  be  divided,  he  may  also 
receive  his  portion  of  such  profits,  but  shall  not  be  hable  for  any  debts  previously 
contracted  by  the  general  partners. 
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Sec.  3207,  Interest  and  profits,  etc.  If  it  shall  appear  that,  by  the  payment 
of  interest  or  profits  to  any  special  partner,  the  original  capital  has  been  reduced, 
or  the  firm  shall  be  unable  to  pay  its  debts,  the  partner  receiving  the  same  shall 
be  bound  to  restore  the  interest  or  profits  received  by  him  necessary  to  make  good 
his  original  share  of  the  original  stock. 

Sec.  3208.  Liability  of  general  partners.  The  general  partners  shall  be  liable 
to  each  other,  and  to  special  partners,  for  their  management  of  the  business  of  the 
firm,  both  in  law  and  equity,  as  other  partners  are  now  by  law  and  equity. 

Sec.  3209.  Partners  guilty  of  fraud,  etc.  Every  partner  who  shall  be  guilty 
of  any  fraud  in  the  affairs  or  business  of  the  partnership  shall  be  liable  civilly 
to  the  party  injured,  to  the  extent  of  his  damage,  and  shall  also  be  liable  to  an 
indictment  for  a  misdemeanor. 

Sec.  3210.  Fraudulent  assignments  invalid.  Every  sale,  assignment,  or  transfer 
of  any  of  the  property  or  effects  of  such  partnership,  made  by  such  partnership 
when  insolvent  or  in  contemplation  of  insolvency,  or  after  or  in  contemplation  of 
the  insolvency  of  any  partner,  with  the  intent  of  giving  a  preference  to  any  creditor 
of  such  partnership  or  insolvent  partner  over  other  creditors  of  such  partnership, 
and  every  judgment  confessed,  lien  created,  or  security  given  by  such  partnership, 
under  the  like  circumstances  and  with  the  like  intent,  shall  be  void  as  against  the 
creditors  of  such  partnership. 

Sec.  3211.  By  general  or  special  partners.  Every  such  sale,  assignment,  or 
transfer  of  any  of  the  property  or  effects  of  a  general  or  special  partner,  who  may 
have  become  liable  as  a  general  partner,  made  by  such  general  or  special  partner 
when  insolvent  or  in  contemplation  of  insolvency,  or  after  or  in  contemplation  of 
the  insolvency  of  the  partnership,  with  the  intention  of  giving  to  any  creditor  of  his 
own,  or  of  the  partnership,  a  preference  over  creditors  of  the  partnership,  and  every 
judgment  confessed,  lien  created,  or  security  given  by  any  such  partner  under 
the  like  circumstances,  and  with  the  like  intent,  shall  be  void  as  against  the  creditors 
of  the  partnership. 

Sec.  3212.  Liability  of  special  partners,  etc.  Any  special  partner  who  shall 
violate  any  provisions  of  the  last  two  preceding  sections,  or  who  shall  concur  in, 
or  assent  to,  any  such  violation  by  the  partnership,  or  by  any  inidividual  partner, 
shall  be  liable  as  a  general  partner. 

Sec.  3213.  Special  partners,  etc.  In  case  of  the  insolvency  or  bankruptcy  of 
the  partnership,  no  special  partner  shall,  under  any  circumstances,  be  allowed  to 
to  claim  as  creditor  until  the  claims  of  all  the  other  creditors  of  the  partnership 
shall  be  satisfied. 

Sec.  3214.  Dissolution,  how  effected.  No  dissolution  of  such  partnership,  by 
the  acts  of  the  parties,  shall  take  place  previous  to  the  time  specified  in  the  certif- 
icate of  its  renewal,  until  a  notice  of  such  intended  dissolution  shall  have  been 
filed  and  recorded  in  the  clerk's  office  in  which  the  original  certificate  was  recorded, 
and  published  at  least  once  a  week  for  four  weeks  in  a  newspaper  printed  in  each 
of  the  counties  where  the  partnership  has  places  of  business;  but  if  no  newspaper 
be  printed  in  such  counties,  then  the  notice  shall  be  published  for  four  weeks  in 
a  newspaper  in  which  the  sheriff  of  said  county  advertises,  which  notice  shall  be 
signed  by  all  the  partners,  or  their  representatives.  Provided,  that  nothing  hereia 
contained  shall  be  so  construed  as  to  affect  the  collection  of  any  demand  against 
either  of  the  special  partners  which  may  have  been  contracted  previous  to  the 
commencement  of  such  special  partnership. 


Other  States. 

Limited  partnerships  exist  generally  in  the  various  states.  For  ready  reference, 
the  citations  to  those  of  the  other  states,  which  are  on  the  whole  like  the  ones 
quoted,  are  as  follows:  —  Alabama  Code,  1907,  sees.  5265 — 5289;  Arkansas  Dig.  of 
Statutes,  1904,  (Kirby)  5803—5830;  Colorado  Rev.  Statutes,  1908,  4768—4788; 
Connecticut  General  Statutes,  1902,  4016—4024;  Delaware  Rev.  Code,  1893,  p.  531, 
532;  Idaho  Rev.  Codes,  1908,  3336—3360;  Illinois  Anno.  Statutes.  1896,  p.  2646; 
Indiana  Statutes  Annotated  (Burns)  1908,  9693 — 9711;  Iowa  Code,  and  Supplements 
1897,  3106—3121 ;  Kansas  Gen.  Statutes,  1905,  4766—4786;  Kentucky  Gen.  Statutes, 
1909,  3767—3779;  Maine  Rev.  Statutes,  1903,  p.  376;  Maryland  Gen.  Laws,  1904, 
p.  1612;   Michigan,   Act  of    1883,   pp.  6055—6078;    Mirmesota  Rev.  Laws,    1905, 
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2819—2837;  Mississippi  Code,  1906,  3129—3147;  Missouri  Anno.  Statutes,  1906, 
4435 — 4446;  Montana  Rev. Codes,  1907,  5510— 5534;  Nebraska  Comp.  Laws (Cobbey), 
1907,  9703—9727;  Nevada  Comp.  Laws,  1900,  2773—2785;  New  Jersey  Rev.  Laws, 
1895,  p.  2437—2442;  New  Hampshire  Pub.  Statutes,  1901,  p.  381;  North  Carolina 
Rev.  Laws  1905,  2521—2539;  North  Dakota  Codes,  1905,  5865—5889;  Oklahoma 
Statutes,  1908,  4882—4906;  Oregon  Codes  &  Statutes,  1902,  4393—4402;  Rhode 
Island  Rev.  Gen.  Laws,  1909,  p.  609;  South  Carolina  Code,  1902,  1680—1707; 
South  Dakota  Comp.  Laws,  1908,  pp.  252— 254;  Tennessee  Code,  1896,  3119—3141; 
Texas  Gen.  Statutes  (Sayles)  1889,  3442—3464;  Utah.  Comp.  Laws,  1907,  1687—1707; 
Vermont  Pub.  Statutes,  1906,  4891—4900;  Virginia  Code,  1904,  2863—2886;  Wa- 
shington Gen.  Statutes,  1910,  §  8359—8368;  West  Virginia  Code,  1906,  3456—3470; 
Wisconsin  Comp.  Statutes,  1898,  1703—1724;  Wyoming  Comp.  Laws,  1910, 
3397—3421. 

Partnership  Associations. 

Pennsylvania. 
P.  &  L.  Dig.  of  Laws,  (1911)  5625— 5638.M 

I.  Formation  of,   management,  etc. 

Sec.  1.  Formation  of  partnership  associations — Telegraph  and  telephone  com- 
panies— Limit  of  capital  stock.  When  any  three  or  more  persons  may  desire  to 
form  a  partnership  association,  for  the  purpose  of  conducting  any  lawful  business 
or  occupation,  including  the  construction,  equipment,  installation,  and  operation 
of  a  telephone  or  telegrapli  line,  within  the  United  States,  or  elsewhere,  whose 
principal  office  or  place  of  business  shall  be  established  and  maintained  within  this 
state,  by  subscribing  and  contributing  capital  thereto,  which  capital  shall  alone  be 
liable  for  the  debts  of  such  association,  it  sliall  and  may  be  lawful  for  sucli  persons 
to  sign  and  acknowledge,  before  some  officer  competent  to  take  the  acknowledg- 
ment of  deeds,  a  statement,  in  writing,  in  which  shall  be  set  forth  the  full  names 
of  such  persons,  and  the  amount  of  capital  of  said  association  subscribed  for  by  each ; 
the  total  amount  of  capital,  and  when  and  how  paid ;  the  character  of  the  business 
to  be  conducted,  and  tlie  location  of  the  same;  the  name  of  the  association,  witli 
the  word  "limited"  added  thereto  as  part  of  the  same;  the  contemplated  duration 
of  said  association,  which  shall  not  in  any  case  exceed  twenty  years,  and  the  names 
of  the  officers  of  said  association,  selected  in  conformity  with  the  provisions  of  this 
act;  and  any  amendment  of  said  statement  shall  be  made  only  in  like  manner, 
which  said  statement  and  amendments  shall  be  recorded  in  the  office  of  the  recorder 
of  deeds  of  the  proper  county;  Provided,  however,  That  the  capital  stock  of  any 
telephone  or  telegraph  company,  incorporated  or  created  in  accordance  with  the 
provisions  of  this  act,  sliall  not  be  capitalized  at  more  than  the  sum  of  five  thou- 
sand dollars.    1907,  June  7;  P.  L.  432,  §1. 

This  act  amends  section  1  of  the  act  of  1874,  June  2;  P.  L.  271. 

See  sections  14  and  15  as  to  payment  of  subscriptions  in  property.  A  false  statement  filed 
as  to  subscriptions  to  capital  stock  renders  the  partners  liable  as  general  partners;  Bement 
V.  Brick  Co.,  12  Phila.  494,  1878;  Keystone  Boot  &  Shoe  Co.,  Ltd.  v.  Schoelkopf's  Sons,  11  W. 
N.  C.  132;  s.  c,  14  Lane.  Bar  137,  1881;  Elliot  v.  Himrod,  108  Pa.  .569,  1885,  affirming  EUot 
V.  Himrod,  15  VV.  N.  C.  77,  1884;  Kite  Natl.  Gas  Co.'s  Appeal,  118  Pa.  436.  1888;  Snedden  v. 
Wire  Co.,  5  Pa.  C.  C.  418,  1888;  Lauder  v.  Logan,  123  Pa.  34,  1888:  HUl  v.  St«tler,  127  Pa.  145, 
1889,  on  reargument  from  21  W.  N.  C.  255;  s.  c,  1  Wilcox,  97,  1888,  reversing  4  C.  P.  Rep.  119, 
1887;  Gearing  v.  Carroll,  151  Pa.  79,  1892.  Contributions  cannot  be  made  in  the  personal  pro- 
perty of  a  company  subject  to  its  indebtedness;  Haslet  v.  Kent,  160  Pa.  85,  1894. 

The  names  of  the  associates  shall  be  in  the  form  liabitually  used  by  them  in  business,  and 
by  which  they  are  generally  known  in  the  community;  Gearing  v.  Carroll,  151  Pa.  79,  1892; 
Laflin  &  Rand  Co.  v.  Steytler,  146  Pa.  434;  s.  c,  29  W.  N.  C._^230,  1892.  A  member  is  a  debtor 
for  unpaid  subscriptions;  Lauder  v.  Tillia,   117  Pa.  304,  1887. 

At  least  three  persons  are  absolutely  necessary  to  create  a  partnership  association;  Col- 
lins's  Appeal,   107  Pa.   590,    1883. 

1)  By  permission  of  T.  &  J.  W.  Johnson,   Pub.   Co. 
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Such  an  association  is  not  teclinically  a  corporation,  yet  it  lias  many  of  the  characteristics 
of  one;  Oak  Ridge  Coal  Company,  Limited  v.  Rogers,  108  Pa.   147,  1885. 

There  must  be  a  strict  compliance  with  the  act,  to  avoid  general  liability;  Hill  v.  Stetler, 
127  Pa.  145,  1889,  on  reargument  from  1  Wilcox,  97;  s.  c,  21  W.  N.  C.  255,  1888,  reversing 
4  C.  P.  Rep.  119,   1887. 

A  failure  to  record  the  articles  of  association  before  the  commencement  of  negotiations 
which  resulted  in  a  contract  after  the  articles  were  recorded  does  not  render  the  members  of  the 
association  liable  as  individuals,  or  as  general  partners,  for  the  goods  deUvered  to  the  association 
under  the  contract;  Hinds  v.  Battin,  163  Pa.  487,  1894. 

An  association  organized  under  this  act  is  a  corporation  and  a  citizen  of  Pennsylvania, 
within  the  meaning  of  the  statutes  of  the  United  States  requiring  diversity  of  citizenship  to 
give  federal  jurisdiction,  though  the  assignee  of  the  interest  of  a  member  in  the  capital  stock 
cannot  participate  in  the  affairs  of  the  company  unless  elected  to  membership  therein  by  a 
majority  of  its  members;  Andrews  Bros.  Co.  v.  Youngatown  Coke  Co.,  86  Fed.  Rep.  585,  1898. 
But  see  Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  V.  S.  449,  1900,  where  it  was  held 
that  such  a  partnership  is  not  a  corporation  within  the  rule  that  a  suit  by  or  against  a  corpo- 
ration in  a  court  of  the  United  States  is  conclusively  presumed,  for  the  purposes  of  the  litigation, 
to  be  one  by  or  against  citizens  of  the  state  creating  the  corporation.  It  is  not  sufficient  that 
the  association  may  be  described  as  a  quasi  corporation  or  as  a  "new  artificial  person".  Tlio 
rule  does  not  embrace  a  new  artifical  person  that  is  not  a    corporation. 

Where  an  existing  business  is  the  basis  of  a  limited  partnership  under  this  act,  the  law 
does  not  require  in  the  schedule  minute  specification  of  details  that  may  change  from  day  to 
day.  Certainty  to  a  fair  business  intent  is  the  safe  practical  criterion;  Robbins  Electric  Co. 
V.  Weber,  172  Pa.  635,  1896.  Where  the  articles  of  association  set  forth  the  names  of  the  per- 
sons contributing  property,  and  the  amount  contributed  by  each,  and  an  itemized  statement  of 
the  property  contributed  is  attached  to  the  articles,  there  is  a  sufficient  compliance  with  the 
statute,  although  the  itemized  statement  of  property  is  not  signed  by  the  parties;  Ibid. 

The  members  may  accept  real  estate,  at  a  valuation  agreed  upon,  as  the  basis  of  capital 
stock,  and  such  capital  stock  is  taxable  under  the  act  of  June  7,  1879;  Commonwealth  v.  S. 
&  R.  Improvement  Co.,  3  Dauph.  Co.  116,  1881.  See  also  Commonwealth  v.  Sandy  Lick  Gaa, 
Coal  &  Coke  Co.,  1  Dauph.  Co.,  314,  1883;  Commonwealth  v.  Natural  Gas  Co.,  2  Dauph.  Co. 
130,   1883. 

Where  an  association  expires  by  its  own  limitation  being  at  the  time  insolvent,  and  a 
new  association  is  formed  by  the  same  members,  who  contribute  the  property  of  the  old  com- 
pany as  capital,  pay  some  of  the  old  company's  debts,  and  finally  become  likewise  insolvent, 
they  are  liable  as  general  partners,  not  having  complied  with  the  statute;  Lee  &  Bacchus 
v.  Burnley,  195  Pa.  58.  1900. 

Where  two  persons  ask  a  third  to  join  them  in  a  partnership  merely  for  the  sake  of  com- 
plying with  the  statute,  equity  will  forbid  them  pleading  this  fact  and  such  person  will  be  entitled 
to  his  number  of  shares  according  to  the  articles  of  agreement;  Sturgeon  v.  Apollo  Oil  &  Gas 
Co.,  48  P.  L.  J.  197,   1900. 

The  orphans'  court  has  jurisdiction  to  authorize  an  executor  or  administrator  to  borrow 
money  to  preserve  a  partnership  business  in  which  the  estate  is  largely  interested,  but  this 
power  should  be  very  cautiously  and  very  rarely  exercised,  as  upon  the  insolvency  of  the  part- 
nership the  person  who  loans  the  money  under  the  decree  of  the  court  is  entitled  to  be  paid 
in  full  out  of  the  testator's  estate;  Mustin's  Estate,  188  Pa.  544,  1898. 

This  act  is  complied  with  where  two  of  the  persons  uniting  are  married  women,  and  the 
others  are  their  husbands;  Bernard  &  Leas  Mfg.  Co.  v.  Packard  &  Calvin,  Ltd.,  64  Fed.  Rep. 
309,   1894. 

Limited  partnerships  referred  to  in  the  revenue  laws  are  such  as  are  formed  under  the 
provisions  of  this  act  and  its  supplements,  and  do  not  comprehend  within  their  meaning  the 
limited  partnerships  or  special  partnerships  created  under  the  act  of  1836  and  its  supplements; 
Limited  Partnerships,  18  Pa.  C.  C.  87,  189G.    (Opinion  of  attorney  general.) 

\Vhere  the  by-laws  provide  that  the  annual  meeting  of  the  company  shall  be  held  on  a 
particular  date,  the  terms  of  the  officers  begin  from  that  date,  although  they  may  have  been 
elected  on  a  particular  occasion  at  a  later  date;  Commonwealth  v.  McCarty,  23  Pa.  C.  C.  145, 
1899.  Where  the  by-laws  provide  that  the  members  shall  be  entitled  to  one  vote  each  for  each 
share  of  stock  which  they  hold,  the  officers  must  be  elected  by  a  stock  vote,  and  an  adjourn- 
ment of  a  meeting  can  only  be  had  by  a  stock  vote:  Ibid. 

Where  three  persons  form  a  partnership  association,  signing  the  necessary  papers  for  that 
purpose  and  holding  themselves  out  as  limited  partners,  two  of  them  will  not  be  heard  to  aver 
subsequently  that  the  third  was  but  a  straw  partner  and  had  no  interest  in  fact  in  the  partnership; 
Sturgeon  v.  Apollo  OU  &  Gas  Co.  Ltd.,  203  Pa.  369,  1902;  affirming  48  P.  L.  J.   197,  1900. 

Failure  of  the  partners  to  sign,  acknowledge,  and  record  the  statement  required  by  the  act, 
and  the  signature  of  an  amendment  by  one  partner  only,  fastens  upon  all,  liability  as  general 
partners;  Chatham  National  Bank  v.  Gardner,  31  Pa.  Super.  Ct.   135,  1906. 

See  10  P.  &  L.  Dig.  of  Dec.  17256  et  seq. 

Sec.  2.  Liability  of  members.  The  members  of  any  such  partnership  asso- 
ciation sliall  not  be  liable  under  any  judgment,  decree,  or  order  which  shall  be  ob- 
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tained  against  such  association,  or  for  any  debt  or  engagement  of  such  company, 
further  or  otherwise  than  is  hereinafter  provided;  that  is  to  say,  if  any  execution, 
sequestration,  or  other  process  in  the  nature  of  execution,  either  at  law  or  in  equity, 
shall  have  been  issued  against  the  property  or  effects  of  the  company,  and  if  there 
cannot  be  found  sufficient  thereof,  whereon  to  levy  or  enforce  such  execution,  se- 
questration, or  other  process,  then  such  execution,  sequestration,  or  other  process  may 
be  issued  against  any  of  the  members  to  the  extent  of  the  portions  of  their  sub- 
scriptions, respectively,  in  the  capital  of  the  association  not  tlien  paid  up :  Provided 
always.  That  no  such  execution  shall  issue  against  any  member,  except  upon  an 
order  of  court  or  of  a  judge  of  the  court  in  which  the  action,  suit,  or  other  proceeding 
shall  have  been  brought  or  instituted;  and  the  said  court  or  judge  may  compel 
the  production  of  the  books  of  the  association,  showing  the  names  of  the  members 
thereof  and  the  amount  of  capital  remaining  to  be  paid  upon  their  respective  sub- 
scriptions, and  from  them,  or  other  sources  of  information,  ascertain  the  truth  in 
regard  thereto,  and  may  order  execution  to  issue  accordingly;  and  the  said  asso- 
ciation shall  be  and  it  is  hereby  required  to  keep  a  subscription  list  book  for  that 
purpose,  and  the  same  shall  be  open  to  inspection  by  the  creditors  and  members 
of  the  association  at  all  reasonable  times.    1874,  June  2;  P.  L.  271,  §2. 

Members  have  no  general  right  to  inspect  the  books  and  papers  of  the  association ;  Patter- 
son V.  Tidewater  Pipe  Co.,  12  W.  N.  C.  452,  1883.  For  rights  of  creditors  to  recover  unpaid 
Bubacriptions,  see  Cox  v.  Watts,  33  W.  N.  C.  124,  1893;  Frank  v.  Lewis  Foundry  Co.,  41  P.  L. 
J.  33,   1894. 

In  an  action  by  a  limited  partnership  association  under  this  act  a  letter  written  under  the 
letterhead  of  the  company,  and  signed  by  a  person  who  was  not  shown  to  have  been  a  manager 
of  the  company,  is  admissible  for  the  purpose  of  proving  that  the  goods  were  sold  and  delivered 
not  to  the  defendant,  but  to  the  defendant's  brother;  Abington  Dairy  Co.  v.  Reynolds,  24  Pa. 
Super  Ct.  G32,  1904;  reversing  17  York,  5;  s.  c,  4  Lack.  Jur.  145,  1903. 

A  schedule  which  enumerates  real  estate  as  contributed  at  a  certain  valuation,  without 
any  reference  whatever  to  an  existing  lien  on  the  real  estate,  is  defective,  and  the  members  of 
the  association  are  liable  for  its  debts  as  general  partners;  Bank  v.  Creveling,  Miles  &  Co.,  177 
Pa.  270;  s.  c,  39  W.  N.  C.  110;  35  Atl.  Rep.  595,  1896.  Failure  to  keep  a  subscription  list-book 
renders  the  association  a  general  partnership;  Ibid.  The  articles  must  provide  a  fixed  time  at 
which  subscriptions  to  the  capital  should  be  paid;  Ibid. 

The  members  will  be  held  to  be  general  partners  when  the  statement  fOed  was  materially 
untrue  and  a  subscription  book  had  never  been  kept;  Mantel  Co.'s  Assigned  Estate,  4  Pa.  Super. 
Ct.  106,   1897. 

The  partners  are  not  liable  for  the  payment  of  contributions  or  assessments  to  pay  the 
debts  of  the  firm,  and  the  latter  has  no  authority  to  demand  contributions  for  that  purpose 
from  the  members;  hence  a  judgment  of  a  justice  of  the  peace  in  favor  of  such  an  association 
will  not  be  sustained  where  the  record  only  shows  that  plaintiff's  demand  is  an  assessment  to 
pay  debts  of  the  company;  Farmers'  Supply  Co.  Ltd.  v.  Foulke,  18  Pa.  C.  C.  566,  1896. 

See  2  P.  &  L.  Dig.  of  Dec.  1903  et  seq. 

Sec.  3.  Use  of  word  "limited."  The  word  "limited"  shall  be  the  last  word  of 
the  name  of  every  partnership  association,  formed  under  the  provisions  of  this 
act ;  and  every  such  association  shall  paint  or  affix  and  shall  keep  painted  or  affix- 
ed, its  name  on  the  outside  of  every  office  or  place  in  which  the  business  of  the 
association  is  carried  on,  in  a  conspicuous  position,  in  letters  easily  legible,  and 
shall  have  its  full  name  mentioned  in  legible  characters  in  all  notices,  advertisements 
and  other  official  pubUcations  of  such  association,  and  in  all  bills  of  exchange,  pro- 
missory notes,  checks,  orders  for  money,  bills  of  lading,  invoices,  receipts,  letters 
and  other  writings  used  in  the  transaction  of  the  business  of  the  partnership  asso- 
ciation:!) Provided,  That  the  omission  of  the  word  "limited"  in  the  use  of  the 
name  of  the  partnership  association  shall  render  each  and  every  person  participant  in 
such  omission,  or  knowingly  acquiescing  therein,  liable  for  any  indebtedness,  dam- 
age or  liability  arising  therefromi).    1874,  June  2;  P.  L.  271,  §3. 

1.  The  full  name  of  the  partnership  association  must  be  set  forth  in  checks  and  other 
writings;  German  v.  Moodie,  9  VV.  N.  C.  221,  1880.  A  partner  signing  a  check,  omitting  the 
word  "limited",  is  individually  liable;  Sellersville  Nat.  Bank  v.  Banks,  9  Pa.  C.  C.  92,  1890; 
B.   &  O.  Railroad  Co.  v.  Wilkins,   10  Pa.  C.  C.  269,   1890. 

The  use  of  the  abbreviation  "Ltd."  in  a  signature  does  not  create  a  general  liability;  Ber- 
nard  &  Leas  Mfg.  Co.  v.  Packard   &  Calvin,  Ltd.,  64  Fed.  Rep.  309,   1894. 

There  is  nothing  in  this  act  requiring  the  word  "Limited"  to  be  used  in  the  company's 
name  in  a  contract  under  a  penalty  of  a  forfeiture  of  the  right  to  recover  thereon ;  Ulysses  Elgin 
Butter  Co.  V.  Hartford  Fire  Ins.  Co.,  20  Pa.  Super.  Ct.  384,  1902.  A  departure  from  the  strict 
style  of  a  corporation  or  association  will  not  avoid  its  contract  if  it  substantially  appears  that 
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the  particular  corporation  was  intended;  and  a  latent  ambiguity  may,  under  proper  averments, 
be  explained  by  parol  evidence  in  this  as  in  other  cases  to  show  the  intention:  Ibid. 

The  use  of  the  abbreviation  "Ltd."  instead  of  "Limited"  after  the  company's  name  on  the 
letter  head,  will  not  make  the  person  who  signed  the  letter  a  general  partner  so  that  his  decla- 
rations and  acts  will  have  the  same  force  and  effect  in  all  cases  as  the  acts  and  declarations 
of  a  co-partner  in  a  ordinary  partnership.  The  omission  to  use  the  word  limited  merely  imposes 
liability  for  indebtedness  on  members  who  participate  in  the  omission,  or  knowingly  acquiesce 
therein;  Abington  Dairy  Co.  v.  Reynolds,  24  Pa.  Super.  Ct.  632,  1904;  reversing  17  York,  5; 
s.   c.,  4  Lack  Jur.    145,    1903. 

2.  They  must  be  charged  as  general  partners;  Brown  v.  Benner  Syphon  Trap  Co.,  18  W.  N. 
C.  114,   188G. 

See  2  P.  &  L.  Dig.  of  Dec.  2825;  also,  IIP.  &  L.  Dig.  of  Dec.  19149. 

Sec.  4.  Interests  in  such  associations  to  be  personal  property.  Interests  in  such 
partnership  associations  sliall  be  personal  estate,  and  may  be  transferred,  given, 
bequeathed,  distributed,  sold,  or  assigned,  under  such  rules  and  regulations  as  such 
partnership  associations  shall  from  time  to  time  prescribe  by  a  vote  of  a  majority  of 
the  members  in  number  and  value  of  their  interests ;  and  in  the  absence  of  such  rules 
and  regulations,  the  transferree  of  any  interest  in  any  such  association  shall  not  be 
entitled  to  any  participation  in  the  subsequent  business  of  such  association,  unless 
elected  to  membership  therein,  by  a  vote  of  a  majority  of  the  members  in  number 
and  value  of  their  interests.  And  any  change  of  ownership,  whether  by  sale,  death, 
bankruptcy,  or  otherwise^  which  occurs  in  the  absence  of  any  rules  and  regulations 
of  such  associations  regulating  such  transfer,  and  which  is  not  followed  by  election  to 
membership  in  such  association.s,  shall  entitle  the  owner  or  transferree  only  to  the 
value  of  the  interest  so  acquired  at  the  date  of  acquiring  such  interest,  at  a  price 
and  upon  terms  to  be  mutually  agreed  upon,  and  in  default  of  such  agreement,  at  a 
price  and  upon  terms  to  be  fixed  by  an  appraiser  to  be  appointed  by  the  court  of 
common  pleas  of  the  proper  county,  on  the  petition  of  either  party,  which  appraise- 
ment shall  be  subject  to  the  approval  of  said  court.    1885,  June  25;  P.  L.  182,  §  1. 

This  act  amends  §  4  of  the  act  of  1874,  June  2;  P.  L.  271. 

The  by-laws  and  usages  of  an  unincorporated  company  are  analogous  to  the  terms  of  an 
article  of  copartnership;  and  in  buying  into  the  partnership,  the  purchaser  of  stock  is  bound 
to  know  the  rules  and  regulations  which  govern  it;  Logan  v.  McNaugher,  88  Pa.    103,   1878. 

The  executors  of  a  deceased  shareholder  are  entitled  to  a  proportionate  interest  in  any 
trade-mark  or  "goodwill"  which  the  association  possesses;  In  re  Henry  Disston  &  Sons'  File 
Co.,  8  W.  N.  C.  58,   1879. 

A  partner  can  assign  his  interest  to  another,  and  title  passes  on  delivery  of  the  certificate 
and  power  of   attorney  to  transfer;   Tidewater  Pipe  Co.  v.  Kitchenman,    108  Pa.  630,  1885. 

A  partner  can  pledge  his  interest;  CoUins's  Appeal,  15  W.  N.  C.  5,  1883. 

The  assignee  of  a  grantee  who  was  a  member  cannot  set  up  a  defective  statement  to  bind 
the  partners  generally;  Egbert  v.  Kimberly,  146  Pa.  96,   1892. 

This  act  was  intended  only  for  the  control  of  the  interest  of  partners  as  between  them- 
selves, and  was  not  meant  to  exempt  the  real  estate  of  the  association  from  the  effect  of  a  lien 
on  the  ordinary  incumbrance  held  by  an  outside  person;  Assigned  Estate  of  Fair  Hope  North 
Savage  Fire  Brick  Co.  Ltd.,  183  Pa.  103,  1897.  Land  held  by  a  partnership  is  considered  as 
realty  so  far  as  firm  judgments  are  concerned,  and  such  judgments  are  liens  upon  it;  but  as 
to  the  separate  interests  of  partners  it  is  considered  as  personalty  and  judgments  against  the 
partners  individually  are  not  liens  upon  it,  or  upon  those  interests;  and  the  face  of  the  title 
must  govern  as  to  whether  land  held  by  members  of  a  partnership  shall  be  regarded  as  firm 
property  or  not;   Ibid. 

This  act  makes  no  distinction  between  a  transferree  of  stock  who  is  a  member  of  the  asso- 
ciation and  one  who  is  not,  and  therefore  a  member  who  purchases  additional  shares  of  the 
association  sustains  the  same  relation  to  such  shares  as  purchasers  who  are  not  members,  and 
he  cannot  vote  such  shares  unless  elected  to  membership  upon  them;  Carter  v.  Producers'  Oil 
Co.  Ltd.,    182  Pa.   551,    1897. 

Where  a  person  acquires  by  purchase  stock  of  a  limited  partnership  association  and  makes 
a  demand  for  election  to  membership,  his  demand  is  a  consent  to  membership  in  regard  to  his 
entire  holding  of  shares,  and  the  different  dates  of  acquisition  of  the  shares,  and  the  difference 
of  previous  owners  are  irrelevant.  The  association  has  the  option  to  elect  to  membership  or 
not,  and  can  either  accept  or  refuse  the  demand,  but  cannot  split  it  up  into  fractions,  and  accept 
part  and  refuse  part.  A  refusal  of  part  is  a  refusal  altogether,  and  at  once  gives  the  purchaser 
of  the  stock  the  right  to  an  appraisement  and  payment  for  all  his  shares;  Carter  v.  Producers 
Oil  Co.  Ltd.,  200  Pa.  579,   1901. 

A  preliminary  injunction  will  be  granted  to  restrain  the  managers  from  selling  the  entire 
business  and  property  of  the  association  without  the  consent  of  all  the  shareholders,  at  suit 
of  one  having  a  mere  equitv  in  the  capital;  Carter  v.  Producers  &  Refiners'  Oil  Co.  Ltd.,  164 
Pa.  463,   1894. 


PENNSYLVANIA.  699 

This  act  requires  the  election  of  anyone  succeeding  to  the  interest  of  a  partner,  and,  there- 
fore, a  trustee  in  bankruptcy  of  one  of  the  members  of  such  an  association  who  has  not  been 
elected  to  membership,  has  no  right  to  participate  in  the  management  of  its  business;  nor  has 
he  standing  to  invoke  the  aid  of  a  court  of  equity  to  direct  the  partnership  as  to  how  it  shall 
conduct  business;   More  v.  Glew,   12  D.  R.  30,    1902. 

See  11  P.  &  L.  Dig.  of  Dec.  19139,   19140  &  19143. 

Sec.  5,  Managers — Salaries — Debts — Liabilities.  There  shall  be  at  least  one 
meeting  of  the  members  of  the  association  in  each  year ;  at  one  of  the  meetings  there 
shall  be  elected  not  less  than  three  nor  more  than  five  managers  of  the  association, 
one  of  whom  shall  be  the  chairman,  one  the  treasurer  and  one  the  secretary,  or  the 
offices  of  both  treasurer  and  secretary  may  be  filled  by  one  person,  who  shall  hold 
their  respective  offices  one  year,  and  until  their  successors  are  duly  installed.  The 
board  of  managers  are  authorized  to  fix  the  salary  and  compensation  of  such  officers, 
and  the  salary  and  compensation  of  other  employes,  but  the  president,  secretary, 
and  treasurer  shall  not  receive,  as  salary  or  compensation,  after  such  association 
has  been  in  existence  for  five  years,  a  sum  in  the  aggregate  greater  than  the  amount 
of  net  earnings  actually  earned  during  the  year  preceding,  unless  by  the  consent 
of  two-thirds  of  all  the  members  of  the  association;  and  the  salary  of  the  president, 
secretary,  and  treasurer  shall  be  fixed  for  the  ensuing  year,  by  a  two-thirds  vote  of 
the  value  of  interest  present  at  the  annual  meeting  of  the  association,  and  after 
the  annual  report  has  been  made.  No  debt  shall  be  contracted  or  liability  incurred 
for  such  association,  except  by  one  or  more  of  the  managers,  and  no  liability  greater 
than  five  hundred  dollars,  except  against  the  person  incurring  it,  shall  bind  the 
association,  unless  reduced  to  writing  and  signed  by  at  least  two  managers.  1889, 
May  10;  P.  L.  183,  §1. 

This  act  amends  §  5  of  the  act  of  1874,  June  2;  P.  L.  271. 

The  powers  of  partnership  associations  are  to  be  exercised  by  a  board  of  managers,  and 
strangers  are  bound  by  the  limitations  imposed  upon  individual  members;  Lerch  Hardware 
Co.  V.  Bank,  109  Pa.  240,  188.5;  Pittsburg  Melting  Co.  v.  Reese,  118  Pa.  355,  1888.  The  mana- 
gers may  fix  salaries  and  hire  for  more  than  one  year;  Jennings  v.  Beale,   146  Pa.   125,   1892. 

No  liability  can  be  incurred  to  exceed  five  hundred  dollars,  unless  in  strict  compliance 
with  the  act:  Andrews  v.  Youngstown  Coke  Co.,  7  Pa.  C.  C.  67,  1889;  Tasker  v.  Brown,  20  Phila. 
191;  s.  c,  8  Pa.  C.  C.  390.  1890;  McLaughlin  v.  Centre  Mining  Co.,  10  Pa.  C.  C.  533,  1891;  Mer- 
cantile Bank  v.  Lauth.  143  Pa.  53,  1891;  Bank  v.  Walton,  1  D.  R.  422,  1892.  The  managers 
may  ratify  a  contract  made  by  one  manager  only:  Pittson  Engine  Co.  v.  Fuller,  1  D.  R.  299, 
1892;   Porter  v.   Beacon  Co.,   154  Pa.  8,   1893. 

Equity  will  enjoin  one  who  claims  to  be  a  manager;  Tidewater  Pipe  Co.  v.  Satterfield, 
12  W.  N.  C.  457,   1883. 

Wliere  one  manager  signs  a  contract  exceeding  S  500,  the  liability  does  not  extend  to  the 
other  members;  Bernard  &  Leas  Jlfg.  Co.  v.  Packard  &  Calvin,  64  Fed.  Rep.  309,  1894. 

A  contract  signed  by  the  secretary  and  afterwards  indorsed  by  two  managers  "within 
contract  approved",  is  executed  by  two  managers  of  the  association  within  the  meaning  of 
this  act;  PhUa.  Base  Ball  Club  v.  Lajoie,  10  D.  B.  309,  1901. 

An  affidavit  of  defense  that  "the  notes  sued  on  do  not  purport  on  their  face  to  have  been 
signed  by  two  managers  of  the  defendant  company",  and  that  "there  is  no  averment  that  the 
persons  who  signed  them  are  or  were"  such  managers,  is  not  sustained  where  the  notes  are 
signed  by  the  "chairman"  and  the  "treasurer"  of  the  defendant;  for  this  act  expressly  provides 
that  these  officers  shall  be  managers;  City  Bank  of  Hartford  v.  Press  Co.,  56  Fed.  Rep.  260; 
affirmed  58  Fed.  Rep.  231,   1893. 

An  association  is  estopped  from  denying  the  validity  of  a  contract  because  not  signed 
by  at  least  two  managers  where  it  appears  that  the  association  took  possession,  under  the  con- 
tract, of  property  essential  to  the  prosecution  of  its  business,  paid  a  portion  of  the  purchase 
money,  continued  to  use  the  property  and  never  objected  to  the  contract  until  suit  was  brought; 
Yaryan  Co.  v.  Penna.   Glue  Co.    180  Pa.  480,   1897. 

Recovery  cannot  be  had  against  an  association  on  checks  issued  by  the  treasurer,  where 
it  appears  that  he  had  no  authority  to  issue  the  checks,  that  his  act  was  not  subsequently  rati- 
fied; that  the  effect  of  the  issuance  of  the  checks  was  to  create  a  Uability  against  the  company 
new  and  different  from  the  contract  in  pursuance  of  wliich  the  checks  were  alleged  to  have  been 
given,  and  the  checks,  although  indorsed  by  the  payees,  had  never  in  fact  been  deUvered  to  them, 
but  had  been  returned  to  the  association  and  destroyed;  Straw  v.  Murray,   182  Pa.  642,   1897. 

The  interest  of  a  member  of  an  association  under  this  act,  formed  for  the  purpose  of  buying 
real  estate,  is  personal  property,  and  the  interest  of  a  member  cannot  be  sold  under  an  execution 
as  real  estate;  Pittsburg  Wagon  Works'   Estate,  204  Pa.   432,   1902. 

Two  partners,  sued  by  a  third  for  a  sum  of  money  due  him  on  his  retirement  from  the 
association,  cannot  defeat  a  recovery  by  setting  up  that  he  was  to  collect  that  sum  from  debts 
due  the  partnership,  where  they  by  their  own  acts  have  prevented  the  collection;  Moses  v.  Po- 
wers,  19  Pa.  Super.  Ct.  393,   1902. 
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Sec.  6.  Dividends.  The  association  may,  from  time  to  time,  divide  the  profits 
of  its  business  in  such  manner  and  in  such  an  amount  as  a  majority  of  its  managers 
may  determine,  which  profits  so  divided  shall  not  at  the  time  diminish  or  impair 
the  capital  of  the  said  association;  and  any  one  consenting  to  a  dividend  which 
shall  diminish  or  impair  the  capital  shall  be  liable  to  any  person  or  persons  interested 
or  injured  thereby,  to  the  amount  of  such  dimuiution  or  impairment.  1874,  June  2; 
P.  L.  271,  §6.      ■ 

A  contract  signed  by  the  secretary  of  a  limited  partnership  association  under  this  act 
and  afterwards  indorsed  by  two  managers  "within  contract  approved"  is  executed  by  two  ma- 
nagers of  the  association  within  the  meaning  of  this  act;  Philadelphia  Base  Ball  Club  v.  Lajoie, 
10  D.  R.  309,   1901. 

Sec.  7.  Loan  of  credit,  name,  or  capital,  prohibited.  It  shall  not  be  lawful  for 
such  association  to  loan  its  credit,  its  name  or  its  capital  to  any  member  of  said 
association,  and  for  such  loan  to  any  other  person  or  association  the  consent  in 
writing  of  a  majority  in  number  and  value  of  interest  shall  be  requisite.   1874,  June  2; 

P.  L.  271,  §7. 

It  shall  not  be  lawful  to  loan  its  name  its  credit  or  its  capital  to  any  member;  Liggett 
Spring  Co.'s  Appeal,  111  Pa.  291,  1886;  but  see  Layng  v.  A.  French  Spring  Co.,  Ltd.,  149  Pa. 
808,  B.  c,  30  W.  N.  C.  205,   1892. 

See  11  P.  &  L.  Dig.  of  Dec.  19155. 

Sec.  8.  Dissolution.  Such  association  may  be  dissolved :  I.  Whenever  the  period 
fixed  for  the  duration  of  the  association  expires.  II.  Whenever,  by  a  vote  of  a 
majority  in  number  and  value  of  interest,  it  shall  be  so  determined,  and  notice  of 
such  winding  up  shall  be  given  by  publication  in  two  newspapers,  published  in  the 
proper  city  or  county,  at  least  six  consecutive  times,  and  immediately  upon  the 
commencement  of  said  advertising,  said  association  shall  cease  to  carry  on  its  busi- 
ness, except  so  far  as  may  be  required  for  the  beneficial  winding  up  thereof.  1874, 
June  2;  P.  L.  271,  §8. 

After  a  partnership  association  has  passed  a  resolution  to  wind  up  its  business  it  cannot  con- 
fess a  judgment;  Crowther  v.  The  Upland  Industrial  Cooperative  Association,  1  Del.  Co.  264,  1882. 

When  the  association  ends  by  its  own  limitation,  it  is  dissolved  by  the  "voluntary  act 
thereof";  Tindel  v.  Park,  154  Pa.  36,  1893. 

See  infra,  9. 

A  claim  by  suit  for  unliquidated  damages,  upon  which  suit  has  been  brought,  is  sufficient 
to  prevent  dissolution;  In  re  Gautier  Steel  Co.,  2  Pa.  C.  C.  399,  1886. 

This  act  provides  the  manner  for  the  voluntary  dissolution  of  such  associations,  and  super- 
sedes all  others;  Harley  v.  Lincoln  Avenue  Pharmacy,  50  P.  L.  J.  150,  1902. 

See  11   P.  &  L.  Dig.  of  Dec.  19161  seq. 

Sec.  9.  Distribution  of  property.  When  any  such  partnership  association  shall 
be  dissolved  by  the  voluntary  action  thereof,  its  property  shall  be  applied  and 
disjtributed  as  follows: 

I.  To  the  payment  of  all  debts  for  wages  or  labor. 

II.  To  the  satisfaction  of  its  other  liabilities  and  indebtedness. 

III.  After  payment  thereof,  the  same  shall  be  distributed  to  and  among  the 
the  members  thereof,  in  proportion  to  their  respective  interests,  in  the  following 
manner.    1874,  June  2;  P.  L.  271,   §9. 

There  is  no  reason  why  the  members  of  such  partnership  may  not  agree  upon  the  value 
of  their  respective  interests  for  the  pju^ose  of  voting  for  liquidating  trustees;  In  re  Imperial 
Steel  Co.,  2  D.  R.  826,   1893. 

In  case  of  a  failure  to  elect  liquidating  trustees,  the  court  has  the  right  to  appoint  the  same 
under  the  authority  given  them  to  settle  the  affairs  of  the  association;  In  re  Imperial  Steel  Co., 
2  D.  R.  826,   1893. 

The  partnership  association  is  officially  dead  when  it  has  passed  a  resolution  to  wind  up 
its  business,  and  has  commenced  to  advertise;  Crowther  v.  The  Association,  1  Del.  Co.  264,  1882. 

When  a  partnership  association  is  dissolved  by  the  voluntary  action  thereof,  the  winding 
up  of  the  business,  when  any  partner  insists  upon  it,  must  be  by  three  trustees,  as  provided 
by  this  act ;  in  such  a  case  a  bill  in  equity,  for  an  account  and  a  receiver,  cannot  be  sustained ; 
when  an  association  ends  by  its  own  limitation,  it  is  dissolved  "by  the  voluntary  act  thereof;" 
Tindel  v.  Park,   154  Pa.  36,   1893. 

Sec.  10.  Liquidating  trustees.  Three  liquidatmg  trustees,  not  more  than  two 
of  whom  shall  have  been  a  manager  of  the  association  so  dissolved  and  in  liquidation, 
shall  be  elected  by  the  members  of  the  association,  who  shaU  have  full  power  to  settle 
the  affairs  of  the  association,  and  distribute  the  assets  thereof,  after  the  payment 
of  its  debts,  among  the  members,  under  the  direction  of  the  court  of  common  pleas 
of  the  proper  county.    1889,  May  10;  P.  L.  183,  §2. 
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AVhile  the  usual  method  of  procedure  to  call  trustees  to  account  is  by  petition  and  rule 
on  the  trustees  to  account,  yet  under  certain  circumstances  a  bill  in  equity  may  be  brought; 
McKee  v.  Smith,  48  P.  L.  J.  369,   1901. 

A  coiu-t  of  equity  may  appoint  a  receiver  for  an  insolvent  partnership  association;  Ed- 
wards V.  KroU  Furniture  Company,  1  Leh.  Co.,  235,  1905.  This  section  does  not  apply  where 
the  association  is  insolvent;  Ibid. 

A  receiver  may  be  appointed,  on  a  bill  filed  by  creditors;  Hillbom  v.  Publishing  Co.,  12  W. 
N.  C.  548,   1883. 

A  partner  can  claim  against  the  assigned  estate  of  an  association,  and  receive  his  pro  rata 
share  with  other  creditors;  Globe  Refining  Co.'s  Estate,  151  Pa.  558,  1892;  and  when  a  partner 
serves  as  liquidating  trustee,  he  can  recover  for  services  as  such;  In  re  Jennings  Co.,  157  Pa. 
630,   1893. 

Any  special  agreement  as  to  voting,  if  not  otherwise  stated,  applies  to  the  election  of  li- 
quidating trustees;  In  re  Imperial  Steel  Co.,  2  D.  R.  826,  1893. 

As  between  themselves,  partners  may  determine  by  agreement  the  value  of  their  respec- 
tive interests,  for  the  purpose  of  voting  for  liquidating  trustees,  and  when  there  is  an  inability 
on  the  part  of  the  association  to  agree  upon  the  trustee,  the  court  of  common  pleas  may  appoint, 
by  virtue  of  their  power  to  settle  the  affairs  of  the  association;  In  re  Imperial  Steel  Co.,  2  D. 
R.  826,  1893. 

See  11  P.  &  L.  Dig.  of  Dec.  19158  et  seq. 

Sec.  11.  Amendment  or  repeal  of  act  not  to  be  retroactive.  Xo  amendment, 
modification  or  repeal  of  this  act  shall  affect  any  thing  duly  done,  right  acquired, 
liability  incurred,  or  penalty,  forfeiture  or  other  punishment  incurred  or  to  be 
incurred,  in  respect  of  any  offense  against  the  provisions  of  this  act,  before  such 
amendment,  modification  or  repeal  comes  into  operation.  1874,  June  2;  P.  L.  271, 
§10. 

Sec.  12.  Association  may  adopt  and  use  a  common  seal.  Whenever  any  associa- 
tion, formed  under  the  act  to  which  this  is  a  supplement,  shall  have  occasion  to  exe- 
cute any  deed  of  conveyance,  or  bonds  with  or  without  coupons,  and  mortgages,  to 
secure,  purchase  or  borrow  moneys,  such  association  shall  have  a  right  to  adopt  and 
use  a  common  seal,  and  to  acknowledge  such  instruments  or  writings  by  their  chair- 
man and  secretary.    1875,  Feb.  18;  P.  L.  3,  §  1. 

They  are  not  required  to  use  a  common  seal,  as  in  the  case  of  a  corporation;  Stevens  v.  Ball 
Club,   142  Pa.  52,   1891. 

Sec.  13.  Act  to  apply  to  instruments  already  executed.  The  provisions  of  the 
foregoing  section  shall  be  regarded  as  applicable  to  and  authorizing  the  execution 
of  deeds,  bonds,  and  mortgages,  heretofore  made  and  delivered  by  any  association 
formed  under  the  act  to  which  this  is  a  supplement.    1875,  Feb.  18;  P.  L.  3,  §2. 

A  mortgage  is  a  valid  lien  on  the  partnership  property  mortgaged;  Briar  Hill  C.  &  I.  Co. 
V.  Atlas  Works,   146  Pa.  290,   1892. 

Sec.  14.    Contributions  to  capital  may  be  made  in  real  or  personal  estate.    It 

shall  and  may  be  lawful  for  any  person  desiring  to  form  a  partnership  association, 
under  the  act  to  which  this  is  a  supplement,  to  make  contribution  to  the  capital 
thereof  in  real  or  personal  estate,  mines  or  other  property,  at  a  valuation  to  be 
approved  by  all  the  members  subscribing  to  the  capital  of  such  association:  Pro- 
vided, That  in  the  statement  required  to  be  recorded  by  the  first  section  of  the  said 
act,  subscriptions  to  the  capital,  whether  in  cash  or  in  property,  shall  be  certified 
in  this  respect  according  to  the  fact;  and  when  property  has  been  contributed 
as  part  of  the  capital,  a  schedule  containing  the  names  of  the  parties  so  contrib- 
uting, with  the  description  and  valuation  of  the  property  so  contributed,  shall  be 
inserted.    1876,  May  1,  P.  L.  89,  §  1. 

A  statement  must  be  filed,  certifying  the  kind  of  capital  contributed,  whether  money  or 
other  property;  Laflin  &  Rand  Powder  Co.  v.  Steytler,  146  Pa.  434,  1892.  It  must  show  a  de- 
tailed description  and  valuation  of  the  property  contributed;  Sheble  v.  Strong,  128  Pa.  315, 
1889.  A  general  or  lumping  description  is  not  sufficient;  Maloney  v.  Bruce,  94  Pa.  249,  1880, 
reversing  Bruce  v.  Maloney,  1  L.  T.  (N.  S.)  197,  1879;  Van  Horn  v.  Corcoran,  127  Pa.  255,  1889; 
Gearing  v.  Carroll,   151  Pa.  79.   1892. 

The  act  must  be  substantially  complied  with;  Rehfuss  v.  Moore,  134  Pa.  462,  1890,  affirm- 
ing 6  Pa.  C.  C.  245,  1889;  Cock  v.  Bailey,  146  Pa.  328,  1892;  otherwise  there  is  no  payment 
of  the  capital;  Haslet  v.  Kent,  160  Pa.  85,  1894. 

Property  described  as  having  been  purchased  by  the  partners  from  another  limited  com- 
pany, subject  to  the  payment  of  the  company's  debts  and  liabiUties,  is  not  such  a  contribution 
of  property  as  the  act  contemplates;  Haslet  v.  Kent,  160  Pa.  85,  1894. 

ANTiere  a  person  subscribes  a  sum  of  many  to  be  applied  to  the  payment  of  a  mortgage 
on  real  estate  which  he  has  contributed  to  the  association,  and  he  fails  to  pay  the  same,  in  con- 
sequence of  which  the  mortgage  is  foreclosed  and  the  real  estate  is  bought  in  by  the  mortgagee 
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for  his  mortgage,  the  subscriber  may  be  compelled  to  pay  the  money  by  execution  ssued  against 
him  personally  on  a  judgment  against  the  association;  Cox  v.  Watts,  157  Pa.  93,   1893. 

If  goods  are  contributed  the  nature  and  value  of  the  goods  must  be  set  forth;  Blumenthal 
V.  Whitaker,  170  Pa.  309,  1895.  But  minute  details  of  an  existing  business  are  not  required; 
Robbins  Electric  Co.  v.  Weber,  172  Pa.  635,  1896.    See  Bank  v.  Creveling,  117  Pa.  270,  1896. 

Where  the  certificate  of  co-partnership  sets  forth  that  all  the  subscriptions  have  been 
paid  in  cash,  it  is  irregular  to  permit  any  other  form  of  payment,  but  when  the  evidence  shows 
that  material  was  purchased  by  a  subscriber  with  the  knowledge  of  the  company  and  at  a  price 
approved  by  them,  and  was  paid  for  by  him,  and  there  is  no  evidence  of  fraud  or  concealment, 
it  is  not  a  fatal  error  to  credit  the  subscriber  on  his  stock  account,  with  the  material  thus  furnished 
by  him  instead  of  with  the  cash:  Samuel  v.  Swanger,  7  Del.  Co.  446,  1899. 

See  Chatham  National  Bank  v.  Gardner,  31  Pa.  Super.  Ct.   135,   1906. 

See  11  P.  &  L.  Dig.  of  Dec.  19124;  also,  15  P.  &  L.  Dig.  of  Dec.  26431. 

Sec.  15,  Act  to  apply  to  associations  heretofore  organized.  All  contributions  to 
the  capital  of  such  associations,  heretofore  organized  under  the  act  to  which  this 
is  a  supplement,  in  real  or  personal  estate,  mines  or  other  property,  at  a  valuation 
agreed  upon  by  all  the  members  subscribing  to  such  capital,  shall  be  as  complete 
and  effectual  as  if  the  same  had  been  made  in  cash :  Provided,  A  certificate  of  the 
same  shall  be  recorded,  as  required  in  the  first  section  of  this  act.  1876,  May  1 ; 
P.  L.  89,   §  2. 

Sec.  16.  Associations  may  hold  real  estate,  and  sue  and  be  sued,  in  associate 
name.  All  real  estate  owned  or  purcliased  by  any  association  heretofore  created, 
or  which  may  be  hereafter  created,  under  and  by  virtue  of  the  act  to  which  this 
is  a  supplement,  shall  be  held  and  owned,  and  conveyance  thereof  shall  be  made, 
in  the  association  name;  that  said  association  shall  sue  and  be  sued  in  their  asso- 
ciation name;  and  when  suit  is  brought  against  any  such  association,  service  thereof 
shall  be  made  upon  the  chairman,  secretary,  or  treasurer  thereof,  which  service 
shall  be  as  complete  and  effective  as  if  made  upon  each  and  every  member  of  such 
association.    1876,  May  1;  P.  L.  89,  §3. 

Service  on  "superintendent  and  agent"  of  the  company  is  a  good  return;  a  partner  can 
sue  the  partnership  association  of  which  he  is  a  member;  MacGeorge  v.  Chemical  Mfg.  Co.  141 
Pa.  575,   1891. 

Where  defendants  are  sued  as  president,  secretary,  etc.,  of  a  joint  stock  company,  a  judgment 
for  the  plaintiff  is  a  judgment  against  the  defendants  personally.  The  addition  of  the  official 
titles  to  the  names  of  the  defendants  is  to  be  regarded  as  descriptio  personae,  and  rejected  as 
surplusage;  Rockwell  v.  Tupper,  7  Pa.  Super.  Ct.   174,  1898. 

Partnership  associations  are  liable  for  tortious  acts  which  are  expressly  or  impliedly  au- 
thorized; Whitney  v.  Backus,  149  Pa.  29,  1892;  Whitney  v.  Short,  30  W.  N."  C.  169,  1892. 

See  Laflin  &  Rand  Co.  v.  Steytler,  146  Pa.  434,  1891. 

One  partner  can  confess  judgment  to  bind  the  firm  property;  Lennig  v.  Penn  Morocco 
Co.,   16  W.  N.  C.  114,   1885. 

Suits  against  such  associations  should  conform  to  the  act;  Ladner  v.  Gibbon,  5  W.  N.  C. 
127,   1878. 

Sec.  17.  Service  of  process.  Any  partnership  association,  organzied  under  the 
said  act  and  the  several  supplements  thereto,  may,  in  addition  to  the  methods  al- 
ready authorized,  be  served  with  legal  process  in  any  county  of  this  commonwealth 
where  said  association  shall  maintain  and  keep  an  office  for  the  transaction  of 
business,  by  serving  such  process  upon  any  agent,  chief,  or  any  other  clerk,  or  upon 
any  director  or  manager  of  such  association,  and  such  service  shall  be  good  and 
valid  in  law,  to  all  intents  and  purposes,  as  service  upon  such  association.  1881, 
June  10;  P.  L.  115,  §  1. 

II.  Renewal. 

Sec.  18.  Partnership  associations  may  be  renewed.  That  it  shall  and  may 
be  lawful  for  a  majority  in  number  and  value  of  interest  of  the  members  of  any 
partnership  association  formed  under  the  provisions  of  the  act  of  assembly  to  which 
this  is  a  supplement^),  to  renew  or  continue  such  partnership  association  for  a 
period  of  time  not  exceeding  twenty  years  beyond  the  time  originally  fixed  for  its 
duration,  under  the  following  conditions  and  restrictions,  to  wit:  1895,  June  8; 
P.  L.  186,  §  1. 

1.     1874,  June  2;  P.  L.  271. 

Sec.  19.    Conditions — meeting — notice — vote — statement — Term  of  renewal.   A 

meeting  of  the  members  of  the  association  shall  be  called,  of  the  time,  place,  and 
object  of  which  meeting  due  notice  shall  be  given  by  publication  once  a  week  for 
two  successive  weeks  preceding  such  meeting  in  one  newspaper  published  in  the 
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county  in  which  the  principal  office  or  place  of  business  shall  be  established,  and 
by  such  further  notice  as  shall  be  prescribed  in  the  by-laws;  and  at  such  meeting 
the  resolution  for  the  renewal  or  continuance  of  the  association  shall  be  considered, 
and  a  vote  by  ballot,  in  person  or  by  proxy,  taken  for  the  adoption  or  rejection  of 
the  same ;  and  if  a  majority  in  number  and  value  of  interest  of  the  members  of  such 
association  shall  be  in  favor  of  such  renewal  or  continuance,  then  a  statement  in 
\vriting  shall  be  signed  and  acknowledged  by  three  or  more  members,  in  which 
shall  be  set  forth  the  full  names  of  the  members  desiring  to  renew  or  continue  such 
association,  and  the  contemplated  duration  or  continuance,  which  shall  not  in  any 
case  exceed  twentj'  years  beyond  the  time  originally  fixed  for  the  duration  of  the 
association.    1895,  June  8;  P.  L.  186,   §  1. 

Sec.  20.  Statement  to  be  filed.  Upon  the  filing  of  such  statement  such  association 
^shall  be  renewed  and  may  be  continued  for  the  extended  time  herein  mentioned. 
1895,  June  8;  P.  L.  186,   §1. 

Sec.  21.  Rights  of  dissatisfied  members — Appraisal  of  interest.  That  if  any 
member  of  any  such  partnersliip  association  sliall  be  dissatisfied  with  or  object 
to  any  such  renewal  or  continuance,  then  the  owner  shall  be  entitled  to  his  interest 
in  the  association  at  a  price  and  upon  terms  to  be  mutually  agreed  upon;  and  in 
default  of  such  agreement,  the  price  and  terms  shall  be  fixed  by  an  appraiser  ap- 
pointed by  the  court  of  common  pleas  of  the  proper  county,  subject  to  the  approval 
of  the  said  court,  and,  upon  the  payment  of  the  interest  as  aforesaid,  the  said  mem- 
ber shall  transfer  his  interest  to  said  association,  to  be  disposed  of  by  the  managers, 
or  be  retained  by  them  for  the  benefit  of  the  remaining  members.  1895,  June  8; 
P.  L.  §  186. 

Sec.  22.  By-laws — Managers.  Tliat  all  associations  organized  under  the  act 
lo  which  this  is  a  supplement  shall  have  the  power,  by  the  vote  of  a  majority  in 
number  and  interest  of  its  members,  to  adopt  by-laws  for  the  regulation  thereof, 
fixing  therein  the  number  of  managers,  which  number  shall  not  be  less  than  three 
nor  more  than  nine,  and  designating  the  principal  executive  officer  either  as  pres- 
ident or  cliairman.    1895,  June  8;  P.  L.  186,   §2. 

Sec.  23.  Managers  to  be  chosen  by  ballot.  The  managers  of  all  associations, 
organized  under  the  act  to  which  this  is  a  supplement,  shall  be  chosen  bj-  ballot, 
in  person  or  by  prox}',  by  a  majority  in  value  of  interest  of  the  members  thereof 
voting  at  such  election.     1895,  June  8;  P.  L.  186,  §3. 
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Sec.  8059.  \Alien  any  number  of  pei'sons,  not  less  than  three  nor  more  than 
twenty-five,  desire  to  form  a  partnership  .association  for  the  purpose  of  conducting 
any  lawful  business  or  occupation  within  the  United  States,  or  elsewhere,  except 
for  dealing  in  real  estate  or  banking,  whose  principal  office  or  place  of  business 
will  be  estabhshed  and  maintained  in  this  state  by  subscribing  and  contributing 
capital  thereto,  which  capital  shall  alone  be  Liable  for  its  debts,  such  persons  may 
sign  and  acknowledge  a  statement,  in  writing,  before  some  officer  competent  to 
take  the  acknowledgment  of  deeds,  in  which  must  be  set  forth  the  full  names  of  such 
persons  and  the  amount  of  capital  subscribed  for  by  each,  and  the  total  amount  of 
capital  which  shall  be  paid  as  follows :  One-third  within  thirty  days  of  tlie  filing  of  their 
statement  with  the  county  recorder,  as  hereinafter  provided,  and  two-thirds,  within 
twelve  months  thereafter;  the  character  of  the  business  to  be  conducted,  and  its 
location;  the  name  of  the  association,  wth  the  word  "Limited"  added  thereto,  as 
part  of  it;  the  contemplated  duration  of  the  association,  which  in  no  case  shall 
exceed  twenty  years,  and  the  names  of  the  officers  of  the  association,  selected  in 
conformity  with  the  provisions  of  this  chapter.  Any  amendment  of  such  statement 
shall  be  made  only  in  like  manner,  which  statement  and  amendments  must  be 
recorded  Ln  the  office  of  the  recorder  of  deeds  of  the  proper  county. 

Sec.  8060.  Such  association  shall  keep  a  register  of  debts  and  UabiUties,  in 
which  must  be  entered  the  nature  and  amount  of  all  debts,  and  liabilities  contracted 
by  it,  with  the  date  thereof,  together  with  any  payments  or  credits  thereon,  which 
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register  shall  be  made  not  to  exceed  ten  days  after  such  debt  or  liability  was 
contracted.  Such  register  shall  be  open  to  the  inspection  of  all  persons  interested 
in  any  manner  in  the  business  or  financial  standing  of  the  association  during  all 
business  hours. 

Sec.  8061.  In  case  such  association  fails  or  neglects  to  cause  to  be  entered 
on  such  register,  within  ten  days,  any  debt  or  liability  after  it  has  been  contracted, 
or  makes  or  suffers  to  be  made  any  false  entry  thereon,  the  members  thereof  shall 
be  individually  responsible  for  the  debts  and  liabilities  contracted  during  such 
neglect  or  failure  to  those  thereby  damnified. 

Sec.  8062.  The  members  of  such  a  partnership  association  shall  not  be  liable 
under  any  judgement,  decree,  or  order  obtained  against  the  association,  or  for  any 
debts,  or  engagement  of  such  company  further  or  otherwise,  than  is  in  hereinafter 
provided. 

Sec.  8063.  If  an  execution  or  other  process  in  the  nature  of  an  execution, 
either  at  law  or  in  equity,  has  been  issued  against  the  property  or  effects  of  the 
company,  and  if  there  cannot  be  found  sufficient  thereof  whereon  to  levy  or  en- 
force such  process,  then  such  execution  or  process  may  be  issued  against  any  of 
the  members  to  the  extent  of  the  portions  of  their  subscriptions,  respectively,  in 
the  capital  of  the  association,  not  then  paid  up.  But  no  such  execution  shall  issue 
against  any  member  except  upon  an  order  of  court,  or  of  a  judge  of  the  court  in 
which  the  action,  suit,  or  other  proceeding  was  brought  or  instituted.  Such  court 
or  judge  may  compel  the  production  of  the  books  of  the  association,  showing  the 
names  of  the  members  thereof,  and  the  amount  of  capital  remaining  to  be  paid 
upon  their  respective  subscriptions,  and  from  them  or  other  sources  of  information, 
ascertain  the  truth  in  regard  thereto,  and  order  execution  to  issue  accordingly. 
The  association  is  hereby  required  to  keep  a  subscription-list  book  for  that  purpose, 
and  it  shall  be  open  to  inspection  by  the  creditors  and  members  thereof  at  all 
reasonable  times. 

Sec.  8064.  The  word  "Limited"  shall  be  the  last  word  of  the  name  of  every 
partnership  association  formed  under  the  provisions  of  this  subdivision  of  this  chapter. 
Every  such  association  must  paint  or  affix,  and  shall  keep  painted  or  affixed,  its 
name  on  the  outside  of  every  office  or  place  in  which  its  business  is  carried  on, 
in  a  conspicuous  position,  in  letters  easily  legible,  and  have  its  full  name  mentioned 
in  legible  characters  in  all  notices,  advertisements,  and  other  of  its  official  publica- 
tions, and  in  all  bills  of  exchange,  promissory  notes,  checks,  orders  for  money, 
bills  of  lading,  invoices,  receipts,  letters,  and  other  writings  used  in  the  transaction 
of  its  business. 

Sec.  8065.  The  omission  of  the  word  "limited",  in  the  use  of  the  name  of  the 
partnership  association,  shall  render  each  and  every  person  participant  in  such  omis- 
sion, or  knowingly  acquiescing  therein  liable  for  any  indebtedness,  damages,  or  lia- 
bilities arising  therefrom. 

Sec.  8066.  Interest  in  such  association  shall  be  personal  estate  and  may  be 
transferred  under  the  rules  and  regulations  prescribed  by  the  association.  Such 
transfer  shall  take  effect  when  it  is  delivered  for  record,  including  the  name  of 
the  parties  thereto  and  the  amount  of  the  interest  so  transferred,  in  the  office  of 
the  county  recorder,  who  shall  enter  it,  for  which  he  shall  receive  the  same  fees  as 
in  other  cases. 

Sec.  8067.  No  transferee  of  an  interest,  or  the  representatives  of  a  decedent, 
or  an  insolvent,  shall  be  entitled  thereafter  to  any  participation  in  the  subsequent 
business  of  the  association,  unless  he  be  elected  thereto  by  a  vote  of  a  majority  of 
the  members  in  number  and  value  of  their  interests.  Any  change  of  ownership, 
whether  by  sale,  death,  bankruptcy,  or  otherwise,  which  is  not  followed  by  election 
to  the  association,  shall  entitle  the  owner  only  to  his  interest  therein,  at  a  price, 
and  upon  terms  to  be  mutually  agreed  upon.  In  default  of  such  agreement  the 
price  and  terms  shall  be  fixed  by  an  appraiser  appointed  by  the  common  pleas 
court  of  the  proper  county,  subject  to  its  approval. 

Sec.  8068.  There  shall  be  at  least  one  meeting  of  the  members  of  the  association 
in  each  year,  at  one  of  which  not  less  than  three  nor  more  than  five  managers  must 
be  elected,  one  of  whom  shall  be  the  chairman,  one  the  treasurer,  and  one  the  secre- 
tary, or  one  may  be  both  treasurer  and  secretary,  who  shall  hold  their  respective 
offices  for  one  year,  and  until  their  successors  are  duly  installed. 
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Sec.  8069.  No  debt  shall  be  contracted,  or  liability  incurred  for  the  association, 
except  by  one  or  more  of  such  managers,  and  no  liabiUty  for  an  amount  exceeding 
five  hundred  dollars,  except  against  the  person  incurring  it,  shall  bind  the  asso- 
ciation, unless  reduced  to  writing,  and  signed  by  at  least  two  managers. 

Sec.  8070.  The  association  from  time  to  time  may  divide  the  profits  of  the 
business  as  a  majority  of  its  managers  determine.  The  profits,  so  divided ,  shall 
not,  at  any  time,  diminish  or  impair  the  capital  of  the  association.  Anyone  consent- 
ing to  a  dividend  which  diminishes  or  impairs  the  capital,  shall  be  liable  to  any 
person  or  persons  interested  or  injured  thereby,  to  the  amount  of  such  diminution 
or  impairment. 

Sec.  8071.  Such  association  shall  not  loan  its  credit,  its  name,  or  its  capital  to 
any  person  or  corporation. 

Sec.  8072.  Such  association  may  be  dissolved:  1.  When  the  period  fixed  for 
its  duration  expires;  —  2.  Wlien  by  a  vote  of  a  majority  in  value  of  interest  and 
number  it  is  so  determined. 

Sec.  8073.  Notice  of  such  winding  up  shall  be  given  by  publication  in  two 
newspapers,  published  in  the  proper  city  or  county,  at  least  six  consecutive  times. 
Immediately  upon  the  commencement  of  such  advertising,  the  association  shall 
cease  to  carry  on  its  business,  except  so  far  as  may  be  required  for  its  beneficial 
winding  up. 

Sec.  8074.  When  such  a  partnership  association  is  dissolved  by  the  voluntary 
action  thereof,  its  property  shall  be  applied  and  distributed  as  follows:  1.  To  the 
payment  of  all  debts  for  work  and  labor,  and  to  secure  which,  in  case  its  property 
is  insufficient,  the  separate  estate  of  each  partner  shall  be  hable  without  hmita- 
tion  or  exemption,  except  as  provided  by  law.  2.  To  the  satisfaction  of  its  other 
liabUities  and  indebtedness.  3.  After  payment  thereof,  any  residue  shall  be  distrib- 
uted to  and  among  the  members,  in  proportion  to  their  respective  interests,  in 
the  following  manner:  Three  liquidating  trustees  must  be  elected  by  the  members 
of  the  association,  who  may  wind  up  the  concern  and  distribute  the  net  assets  there- 
of among  the  members  under  the  direction  of  the  common  pleas  court  of  the  proper 
county. 

Sec.  8075.  Persons  desiring  to  form  a  limited  partnership  association  may 
make  contribution  to  the  capital  thereof  in  real  or  personal  estate,  mines,  or  other 
property,  at  a  valuation  to  be  approved  by  aU  the  members  subscribing  to  its  cap- 
ital, except  that  one-half  of  the  capital  must  be  paid  in  cash.  In  the  statement 
hereinbefore  required  to  be  recorded,  subscriptions  to  the  capital  whether  in  cash 
or  property,  must  be  certified  in  this  respect  according  to  the  fact ;  and  when  prop- 
erty has  been  contributed  as  a  part  of  the  capital,  a  schedule  contaming  the  names 
of  the  parties  so  contributing,  with  a  description  and  valuation  of  the  property 
contributed,  shall  be  inserted. 

Sec.  8076.  All  contributions  to  the  capital  of  such  association  so  organized, 
in  real  or  personal  estate,  mines,  or  other  property,  at  a  valuation  agreed  upon  by 
all  the  members  subscribing  to  such  capital,  shall  be  as  complete  and  effectual 
as  if  they  had  been  made  in  cash;  if  a  certificate  thereof  is  recorded  as  above 
required. 

Sec.  8077.  AH  real  estate  owned  or  purchased  by  an  association  so  created, 
shall  be  held  and  owned,  and  conveyance  thereof  made,  in  the  association  name. 
The  association  shall  sue  and  be  sued  in  the  association  name,  and  when  suit  is 
brought  against  it,  service  shall  be  made  upon  the  chairman,  secretary,  or  treasurer 
thereof,  and  be  as  complete  and  effective  as  if  made  upon  each  member  of  the 
association. 

Sec.  8078.  When  such  an  association  has  occasion  to  execute  any  deed  of 
conveyance  or  bonds  with  or  without  coupons,  and  mortgages  to  secure  purchase 
or  borrowed  moneys,  it  may  acknowledge  such  instrument  by  its  chairman  and 
secretary. 
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New  Jersey. 

Act  of  March  12,  1880  as  amended  March  23,  1883,  General  Statutes 
of  New  Jersey  (1895)  p.  2440. 

28.  Sec.  1.  That  when  any  three  or  more  persons  may  desire  to  form  a  part- 
nership association,  for  the  purpose  of  conducting  any  lawful  business  or  occupa- 
tion within  the  United  States  or  elsewhere,  whose  principal  place  of  business  sliall 
be  established  and  maintained  within  this  state,  by  subscribing  and  contributing 
capital  thereto,  either  in  money  or  in  real  or  personal  estate,  mines,  or  other  pro- 
perty, at  a  valuation  to  be  approved  by  aU  the  members  subscribing  to  the  capital 
of  such  association,  which  capital  shall  alone  be  liable  for  the  debts  of  such  asso- 
ciation, it  shall  and  may  be  lawful  for  such  persons  to  sign  and  acknowledge,  be- 
fore some  officer  competent  to  take  the  acknowledgment  of  deeds,  a  statement 
in  writing,  in  which  shall  be  set  forth  the  full  names  of  such  persons  and  the  amoimt 
of  capital  of  said  association  subscribed  for  by  each,  the  character  of  the  subscrip- 
tion, and  if  in  property  other  than  cash  the  description  and  valuation  of  said  prop- 
erty, the  total  amount  of  capital,  and  when  and  how  to  be  paid,  the  character  of 
the  business  to  be  conducted  and  the  location  of  the  same ;  the  name  of  the  associa- 
tion with  the  word  "limited"  added  thereto  as  part  of  the  same,  the  contemplated 
duration  of  said  association,  which  shall  not,  in  any  case,  exceed  twenty  years, 
and  the  names  of  the  officers  of  said  association,  selected  in  conformity  with  the 
provisions  of  this  act;  and  any  amendment  of  said  statement  shall  be  made  only 
in  like  manner,  which  said  statement  and  amendment  shall  be  recorded  in  the 
office  of  the  clerk  or  recorder  of  deeds  in  the  proper  county. 

29.  Sec.  2.  That  the  members  of  any  such  partnership  association  shall  not 
be  liable  under  any  judgment,  decree,  or  order  which  shall  be  obtained  against  any 
such  association,  or  for  any  debt  or  engagement  of  such  company,  further  or  other- 
wise than  is  hereinafter  provided ;  that  is  to  say,  if  any  execution,  sequestration,  or 
other  process  in  the  nature  of  execution,  either  at  law  or  in  equity,  shall  have  been 
issued  against  the  property  or  effects  of  the  company,  and  if  there  cannot  be  found 
sufficient  thereof  whereon  to  levy  and  enforce  such  execution,  sequestration,  or 
other  process,  then  such  execution,  sequestration,  or  other  process  may  be  issued 
against  any  of  the  members  to  the  extent  of  the  portions  of  their  subscriptions 
respectively,  in  the  capital  of  the  association,  not  then  paid  up;  provided  always, 
that  no  such  execution  shall  issue  against  any  member,  except  upon  an  order  of 
court  or  of  a  judge  of  the  court  in  which  the  action,  suit,  or  other  proceeding  shall 
have  been  brought  or  instituted;  and  the  said  court  or  judge  may  compel  the  pro- 
duction of  the  books  of  the  association,  showing  the  names  of  the  members  thereof, 
and  the  amount  of  capital  remaining  to  be  paid  upon  their  respective  subscriptions, 
and  from  them,  or  other  sources  of  information,  ascertain  the  truth  in  regard  thereto, 
and  may  order  execution  to  issue  accordingly ;  and  the  said  association  shall  be  and 
it  is  hereby  required  to  keep  a  subscription  Ust  book  for  that  purpose,  and  the 
Bame  shall  be  open  to  inspection  by  the  creditors  and  members  of  the  association 
at  all  reasonable  times. 

30.  Sec.  3.  That  the  word  "limited"  shaU  be  the  last  word  of  the  name  of 
every  partnership  association  formed  under  the  provision  of  this  act;  and  every 
such  association  shall  paint  or  affix,  and  shall  keep  painted  or  affixed  its  name 
on  the  outside  of  every  office  or  place  in  which  the  business  of  the  association  is 
carried  on,  in  a  conspicuous  position,  in  letters  easUy  legible,  and  shall  have  its 
full  name,  mentioned  in  legible  characters  in  all  notices,  advertisements,  and  other 
official  publications  of  such  association,  and  in  all  bUls  of  exchange,  promissory  notes 
checks,  orders  for  money,  bills  of  lading,  invoices,  receipts,  letters,  and  other  writ- 
ings used  in  the  transaction  of  the  business  of  the  partnership  association :  provided 
that  the  omission  of  the  nord  "limited"  in  the  use  of  the  name  of  the  partnership 
association  shall  render  each  and  every  person  participant  in  such  omission  or 
knowingly  acquiescing  therein,  liable  for  any  indebtedness,  damage,  or  Uability  arising 
therefrom. 

31.  Sec.  4.  That  interests  in  said  association  shall  be  personal  estate,  and 
may  be  transferred  under  such  rules  and  regulations  as  the  association  may  prescribe, 
but  no  transferee  of  any  interest,  or  the  representatives  of  any  decedent,  or  of  any 
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insolvent  shall  be  entitled  thereafter  to  any  participation  in  the  subsequent  busi- 
ness of  said  association,  unless  he  or  she  be  elected  thereto  by  a  vote  of  the  ma- 
jority of  the  members  in  number  and  value  of  their  interests;  and  any  change  of 
ownership,  whether  by  sale,  death,  bankruptcy,  or  otherwise,  which  shall  not  be 
followed  by  election  to  the  association,  shall  entitle  the  owner  only  to  his  interest 
in  the  association  at  a  price  and  upon  terms  to  be  mutually  agreed  upon,  and  in 
default  of  such  agreement  the  price  and  terms  shall  be  fixed  by  an  appraiser  ap- 
pointed by  the  court  of  common  pleas  of  the  proper  country,  subject  to  the  approval 
or  said  court. 

32.  Sec.  5.  That  there  shall  be  at  least  one  meeting  of  the  members  of  the 
association  in  each  year,  at  one  of  which  shall  be  elected  not  less  than  three  nor 
more  than  five  managers  of  said  association,  one  of  whom  shall  be  the  chairman, 
one  the  treasurer  and  one  the  secretary,  or  one  may  be  both  treasurer  and  secre- 
tary, who  shall  hold  their  respective  offices  for  one  year  and  until  their  successors 
are  duly  instaOed;  and  no  debt  shall  be  contracted  or  Uability  incurred  for  said 
association,  except  by  one  or  more  of  the  said  managers,  and  no  hability  for  an 
amount  exceeding  five  hundred  dollars,  except  against  the  person  incurring  it, 
shall  bind  the  said  association,  unless  reduced  to  writing  and  signed  by  at  least  two 
managers. 

33.  Sec.  6.  That  the  association  may,  from  time  to  time,  divide  the  profits 
of  the  business  in  such  manner  and  in  such  an  amount  as  a  majority  of  its  man- 
agers may  determine,  which  profits  so  divided  shall  not  at  the  time  diminish 
or  impair  the  capital  of  the  said  association,  and  any  one  consenting  to  a  divi- 
dend which  shall  diminish  or  impair  the  capital,  shall  be  hable  to  any  person  or 
persons  interested  or  injured  thereby  to  the  amount  of  such  diminution  or  im- 
pairment. 

34.  Sec.  7.  That  it  shall  not  be  lawful  for  such  association  to  loan  its  credit, 
its  name,  or  its  capital  to  any  member  of  said  association,  and  for  such  loan  to  any 
other  person  or  association,  the  consent  in  writing  of  a  majority  in  number  and 
value  of  interest  shall  be  requisite. 

35.  Sec.  8.  That  such  association  may  be  dissolved:  a)  Wlienever  the  period 
fixed  for  the  duration  of  such  association  expires;  b)  Whenever  by  a  vote  of  a 
majority  in  number  and  value  of  interest  it  shall  be  so  determined;  and  notice 
of  such  winding  up  shall  be  given  by  publication  in  two  newspapers  published  in 
the  proper  city  or  county  at  least  six  consecutive  times,  and  immediately  upon 
the  commencement  of  said  advertising,  said  association  shall  cease  to  carry 
on  its  business,  except  so  far  as  may  be  required  for  the  beneficial  winding  up 
thereof. 

36.  Sec.  9.  That  said  association  shall  sue  and  be  sued  in  their  association 
name;  and  when  suit  is  brought  against  any  such  association,  service  thereof  shall 
be  made  upon  the  chairman,  secretary,  or  treasurer  thereof,  which  service  shall 
be  as  complete  and  effective  as  if  made  upon  each  and  every  member  of  such  asso- 
ciation. 

37.  Sec.  10.  That  whenever  any  association  formed  under  the  act  to  which 
this  is  a  supplement  shall  have  occasion  to  execute  any  deed  of  conveyance,  or  bonds 
with  or  without  coupons,  and  mortgages,  to  secure,  purchase,  or  borrow  moneys, 
such  association  shall  have  a  right  to  adopt  and  use  a  common  seal,  and  to  acknowl- 
edge such  instruments  or  writings  by  their  chairman  and  secretary. 

Supplement. 

38.  Sec.  1.  That  any  partnership  association  formed  or  to  be  formed  under 
the  act  to  which  this  is  a  supplement,  shall  have  power  to  purchase  and  hold  real 
estate  and  dispose  of  the  same  in  fee  simple,  of  for  a  less  estate,  the  title  thereof 
to  be  in  the  name  adopted  by  such  association,  and  shall  be  as  valid  and  effectual 
in  law  or  equity  as  it  same  were  held  in  the  individual  names  of  the  partners  of 
said  association,  and  every  deed  or  conveyance  of  the  same  and  every  mortgage 
for  purchase,  or  borrowed  moneys,  shall  be  made  in  the  name  adopted  by  said 
association  and  executed  in  the  same  manner  as  set  forth  in  section  ten  of  the  act 
to  which  this  is  a  supplement. 

39.  Sec.  2,  That  any  association  heretofore  formed  under  the  act  to  which 
this  is  a  supplement,  now  holding  any  real  estate  in  their  association  name,  either 
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by  purchase  or  subscription,  the  title  thereof  shall  be  as  good  and  effectual  in  law 
or  equity  as  if  the  same  were  acquired  after  the  passage  of  this  act. 

See  also  Michigan  Act  of  1888,  pp.  C079 — 6089  as  amended  by  Act  of  1903  pp.  398,  401, 
403,  and  Act  of  1905  pp.  87,   150  and  278. 


Registered  Partnerships. 

Pennsylvania. 
P.  &  L.  Dig.  Laws,  1911,  Col.  4636—4642.') 


I.  Formation. 

Sec.  39.  Formation  of  partnerships  with  limited  liability — Purposes — Exceptions. 

Where  two  or  more  persons  may  desire  to  associate  themselves  in  partnership  tor  the 
purpose  of  conducting  any  kind  or  kinds  of  business,  trade,  or  occupation,  except  the 
construction  and  operation  of  electric  light  and  power  companies,  banking  or  trust 
companies^),  artificial  or  natural  gas  companies,  water  companies,  railroad,  street 
passenger  railway  or  traction  companies,  within  this  state  or  any  portion  of  the 
United  States  or  elsewhere,  whose  principal  office  or  place  of  business  shall  be 
specified  in  the  way  and  manner  hereinafter  set  forth  as  being  intended  to  be 
established  and  maintained  withm  this  state,  and  may  desire  to  limit  the  liability 
of  one  or  more  or  all  of  the  partners  for  the  debts  of  the  partnership  to  the  amount 
of  capital  subscribed  by  such  partner  or  partners,  respectively,  it  shall  and  may 
be  lawful  to  do  so  in  the  manner  following,  to  wit:  1901,  July  9;  P.  L.  625.  §  1. 

1.    This  act  amends  §  1  of  the  act  of  1899,  May  9;  P.  L.  261. 

Sec.  40.  Articles  of  partnership — Acknowledgment  and  recording — Amend- 
ments— Certified  copy  to  be  filed.  Said  partners,  so  desiring  to  associate  themselves, 
shall  subscribe  to  articles  of  partnership  wherein  shall  be  stated  the  name  and  style 
of  the  partnership,  its  purposes  and  duration,  the  county  wherein  its  principal 
office  or  place  of  business  is  to  be  located,  the  names  of  the  several  partners,  and 
the  amount  of  the  capital  subscribed  by  each  partner  and  when  and  how  the  same 
is  to  be  paid,  and  the  names  of  the  partners,  one  or  more  or  all,  whose  liabiUty  is 
to  be  limited  to  the  amount  subscribed  by  each  to  the  capital.  Such  articles  of 
partnership  shall  be  acknowledged  before  some  officer  competent  to  take  the  ac- 
knowledgment of  deeds,  and  shall  be  recorded  in  the  office  of  the  recorder  of  deeds 
of  the  county  in  which  is  located  the  place  designated  as  the  principal  office  or  place 
of  business.  Amendments  of  said  articles  of  partnership  shall  be  made  in  hke  manner, 
and  shall  be  effective  only  when  recorded  in  the  office  of  the  said  recorder  of  deeds. 
A  copy  of  said  articles  of  partnership,  and  of  all  amendments  thereto,  duly  certi- 
fied by  the  recorder  of  deeds,  shall  also  be  filed,  within  thirty  days  after  the  record- 
ing of  said  articles  or  amendments  in  said  recorder's  office,  m  the  office  of  the  secre- 
tary of  the  commonwealth.    1901,  July  9;  P.  L.  625,  §  1. 

41.  When  business  may  be  begun.  The  business  of  the  partnership  may  be 
commenced  after  the  articles  of  partnership  have  been  left  for  record  in  the  office 
of  the  recorder  of   deeds.    1901,  July  9;  P.  L.  625,  §  1. 

This  amends  §  1  of  the  act  of  1899,  May  9,  P.  L.  261. 

Sec.  42.  Notice  of  formation  of  partnership.  Notice  of  the  formation  of  the 
partnership  shall  be  published  in  a  newspaper  of  general  circulation  in  the  county 
wherein  is  located  the  place  designated  as  the  principal  office  or  place  of  business. 
This  notice  shall  be  published  once  a  week  for  three  weeks.  The  first  publication 
shall  appear  not  later  than  the  day  following  the  filing  of  the  articles  of  partnership 
ia  the  office  of  the  recorder  of  deeds.  This  notice  shall  state  the  name,  style,  and 
general  purpose  of  the  partnership,  the  names  of  the  partners,  the  amount  of  cap- 
ital subscribed  for  by  each  partner,  and  when  and  how  the  amount  of  each  sub- 
scription is  to  be  paid.  It  shall  also  state  the  fact  that  the  liability  of  one  or  more 
or  all  of  the  partners  is  Umited  in  accordance  with  this  statute,  and  that  the  ar- 
ticles of  partnership  hav«  been  left  for  record  in  the  office  of  the  recorder  of  deeds. 

1)  By  permission  of  T.  &  J.  W.  Johnson,  Pub.  Co. 
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If  a  time  be  fixed  in  the  articles  of  partnership  for  its  duration,  such  time  shall 
also  be  stated  in  the  said  notice.    1899,  May  9;  P.  L.  261,  §  2. 

See.  43.  Name  of  partnership.  No  name  or  style  of  partnership  shall  be  adopted 
which  will  include  the  name  of  any  partner  whose  liability  is  intended  to  be  limited, 
unless  there  shaU  be  added  the  word  "Registered."    1899,  May  9;  P.  L.  261,  §2. 

2.  Management. 

Sec.  44.  By-laws — Officers.  It  shall  be  lawful  for  said  partnership  to  adopt 
such  by-laws,  rules,  and  regulations  as  a  majority  of  the  number  in  interest  of  the 
partners  from  time  to  time  may  prescribe  for  the  regulation  of  the  affairs  of  the 
partnership.  Official  positions  for  the  transaction  of  the  business  of  the  partnership 
may  be  constituted  by  such  by-laws,  rules,  and  regulations,  and  the  powers  and  du- 
ties of  the  respective  officers  prescribed  therein.    1899,  May  9;  P.  L.  261,  §4. 

Sec.  45.  Management  of  business — Statement.  The  partners  may  provide  that 
certain  only  of  the  members  sliall  have  active  charge  of  the  business  and  be  au- 
thorized to  enter  into  contracts,  undertakings,  or  engagements  whereby  the  part- 
nership shall  be  held  liable,  and  may  change  the  same  as  they  see  fit.  It  shall  be 
optional  with  the  partnership,  whether  such  provision  shall  or  shall  not  be  made 
it  shall  also  be  optional  with  the  partnership  if  such  provision  be  made  to  state 
the  same  in  the  original  articles  of  partnership,  or  in  amendments  thereto,  or  in 
any  statement  subscribed  by  the  partners.  If  the  partners  shall  desire,  any  such 
statement  may  be  acknowledged,  find  may  be  recorded  in  the  office  of  the  said 
recorder  of  deeds.    1899,  May  9;  P.  L.  261,  §4. 

Sec.  46.  Common  seal.  The  partnership  may  at  its  option  adopt  and  use  a  com- 
mon seal.    1899,  May  9;  P.  L.  261.  §4. 

Sec.  47.  List  of  partners,  etc.,  to  be  posted  in  principal  office.  It  shall  be  the  duty 
of  said  partnership  to  keep  posted  in  the  place  designated  as  its  principal  office, 
or  place  of  business,  in  some  place  therein  accessible  to  the  public  during  business 
hours,  a  plainly  wTitten  or  printed  hst  of  the  partners  with  the  amount  of  capital 
subscribed  by  each,  the  amount  paid  in  by  each  partner,  and  in  the  case  of  any 
partner  whose  liability  is  limited  tl>.e  words  "Limited  Liability"  shall  be  added  to 
his  name  where  it  appears  in  such  list.  This  notice  shall  also  state  the  volume  and 
page  of  the  record  of  the  articles  of  partnership  in  the  office  of  the  recorder  of  deeds. 
1899,  May  9;  P.  L.  261,   §5. 

Sec.  48.  Addition  to  names  of  limited  partners  on  notes,  bill-heads,  etc.  If  on 
the  signs  used  by  the  partnership,  or  if  on  any  bill-heads,  letter-heads,  or  other 
publications  of  the  partnership,  the  names  of  the  several  partners  should  be  stated, 
the  words  "Limited  Liability"  shall  be  added  to  the  name  of  the  partner  whose 
liability  is  limited  in  the  way  herein  provided.    1899,  Mpy  9;  P.  L.  261,  §5. 

Sec.  49.  Violation  of  section  a  misdemeanor— Liability  of  partners — Penalty. 
A  violation  of  any  of  the  provisions  of  this  section^)  shall  be  a  misdemeanor.  Eacli 
member  of  the  partnership  who  shall  participate  in  such  violation  shall  be  liable 
to  prosecution  for  such  misdemeanor,  and  upon  conviction  shall  be  sentenced  to 
pay  a  fine  of  not  less  than  one  hundred  dollars,  and  not  more  than  five  hundred 
dollars,  for  each  violation  of  the  provisions  of  said  section.  1899,  May  9 ;  P.  L.  261,  §  5. 

1.   Supra,   47,   48. 

Sec.  .50.  False  statement  as  to  general  partnership  a  misdemeanor — Penalty.  If 
any  partner  whose  liability  is  limited  in  the  manner  herein  provided  shall  obtain 
credit,  money,  goods,  or  other  valuable  thing  by  a  false  statement  to  the  effect 
that  he  is  a  general  partner,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  sentenced  to  pay  a  fine  of  not  less  than  one  hundred 
dollars,  and  not  more  than  five  hundred  dollars.    1899,  May  9;  P.  L.  261,  §6. 

Sec.  .51.  Liability  of  members  of  partnership — Power  of  partners  to  deal  with 
or  for  partnership.  No  member  of  any  sucli  partnership  thus  formed,  recorded,  and 
published,  whose  liability  is  stated  as  intended  to  be  limited  in  the  manner  herein- 
before set  forth,  shall  be  liable  for  its  debts  under  any  circumstances  saving  to  the 
extent  of  the  amount  of  his  or  her  subscription,  with  interest  on  upaid  subscriptions 
from  the  date  or  dates  at  which  the  same  became  actually  due  and  payable.  Pay- 
ment of  the  amount  of  the  subscription  of  such  member  of  the  partnership,  witli 
interest  as  aforesaid,  shall  exonerate  such  partner  from  all  further  liability.  A 
partner  or  partners  whose  liability  is  thus  limited  shall  not  be  precluded  from  trans- 
acting business  with  or  for  the  partnership.    1899,  May  9:  P.  L.  261,  §3. 
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Sec.  52.  Powers  as  to  real  estate.  The  partnership  may  take,  hold,  mortgage, 
encumber,  lease,  or  convey,  in  fee  simple,  or  for  any  less  estate,  real  estate,  or  in- 
terests therein,  in  the  firm  name.  The  place  of  record  of  the  articles  of  partnership 
shall  be  stated  in  all  instruments  of  writing  relating  to  real  estate,  but  failure  so 
to  state  shall  not  invalidate  the  instrument.  Any  instrument  relating  to  real  estate 
may  be  signed  or  sealed  by  one  or  more  of  the  partners,  for  the  partnership  and  in 
the  partnership  name,  if  the  by-laws,  rules,  or  regulations  shall  so  provide,  but  in 
case  less  than  all  the  partners  are  vested  with  this  power  the  fact  shall  be  stated 
in  the  original  articles  of  partnership,  or  in  amendments  thereto,  or  in  a  statement 
duly  signed  and  acknowledged  by  the  partners  and  recorded  in  the  office  of  the 
said  recorder  of  deeds.    1899,  May  9;  P.  L.  261,  §9. 

Sec.  53.  Actions  by  and  against  partnership — Service  of  writs.  The  partnership 
shall  sue  and  be  sued  in  the  partnership  name,  and  not  by  or  in  the  individual  names 
of  the  partners.  Service  in  case  of  suit  may  be  had  upon  any  partner  in  the  county 
designated  as  that  in  which  the  principal  office,  or  place  of  business,  of  the  partner- 
ship may  be  located.  If  no  partner  can  be  served  in  such  county,  service  may  be 
made  upon  any  one  or  more  of  the  partners  in  any  county  of  the  commonwealth  in 
which  service  can  be  hadi).    1899,  May  9;  P.  L.  261,  §  11.  :.  .;c,  ?>.s'l 

1.    See  the  act  of  1901,  July  9;  P.  L.  614;  infra,  Practice  "  ->  ■■4 

Sec.  54.  Interest  in  partnership  to  be  personal  estate — Transfer.  Interest"  in 
said  partnership  shall  be  personal  estate,  and  may  be  transferred,  given,  bequeath- 
ed, distributed,  sold,  or  assigned,  under  such  rules  and  regulations  as  may,  from 
time  to  time,  be  prescribed  by  a  vote  of  the  majority  in  number  and  interest  of 
the  partners;  but,  in  the  absence  of  such  rules  and  regulations,  the  transferee 
of  any  such  interest  shall  not  be  entitled  to  participation  in  the  subsequent  bus- 
iness of  the  partnership  unless  elected  as  a  partner  therein  by  a  vote  of  the 
majority  in  number  and  interest  of  the  remaining  partners.  1899,  May  9;  P.  L. 
261,  §1 

Sec.  55.  Effect  of  change  of  ownership.  And  any  change  of  ownership,  whether 
by  sale,  death,  bankruptcy,  or  otherwise,  which  shall  occur  in  the  absence  of  such 
rules  and  regulations,  and  which  shall  not  be  followed  by  election  to  membership, 
shall  entitle  the  owner  or  transferee  to  the  book  value  of  the  interest  so  acquired, 
as  ascertained  and  fixed,  as  hereinafter  provided,  at  the  last  period  preceding  the 
date  at  which  the  member  parted  with  or  lost  his  interest,  with  interest  from  sucli 
date.    1899,  May  9;  P.  L.  261,  §7. 

Sec.  56.  Settlement  of  book  value  of  interest.  It  shall  be  the  duty  of  the  part- 
nership at  the  close  of  each  calendar  year  to  ascertain  and  fix  the  book  value  of  the 
several  interests,  a  copy  of  which  statement  shall  be  delivered  to  each  partner, 
and  this  settlement  shall  be  conclusive  and  final  upon  all  members  of  the  said  part- 
nership, and  upon  all  subsequent  owners  or  transferees  of  any  interest.  1899,  May  9; 
P.  L.  261,   §7. 

3.  Dissolution.     Renewal. 

Sec.  57.  Transfer  not  to  dissolve  partnership— Change  in  membership  need  not 
be  published.  Tlie  transfer  of  any  interest,  however  occuring,  shall  not  dissolve  the 
partnership,  nor  shall  said  partnership  be  dissolved  by  reason  of  the  death  of  one 
or  more  of  the  partners,  unless  the  articles  of  association  shall  prescribe  to  the 
contrary.  Incase  of  a  change  in  the  members  of  the  partnership  by  reason  of  death, 
transfer,  or  otherwise,  it  shall  not  be  necessary  to  make  any  publication  of  the  fact 
thereof.    1899,  May  9;  P.  L.  261,  §7. 

Sec.  58.  Dissolution — Notice— Liquidating  partners.  Partnerships  may  be  dis- 
solved at  any  time  by  a  vote  of  the  majority  in  number  and  interest  of  those  who  at  such 
time  shall  constitute  the  partnership,  unless  the  articles  of  association  shall  provide  to 
the  contrary.  In  case  of  dissolution  for  any  cause,  whether  by  expiration  of  the 
period  fixed  for  the  partnership  or  otherwise,  notice  thereof  shall  be  published  in 
one  newspaper  pubUshed  in  the  county  designated  as  the  place  wherein  the  prin- 
cipal office  or  place  of  business  is  located,  for  six  consecutive  issues,  and  imme- 
diately upon  the  commencement  of  said  advertising  said  partnership  shall  cease  to 
carry  on  its  business,  except  so  far  as  may  be  required  for  the  beneficial  winding 
up  thereof.  In  case  of  dissolution,  one  or  more  liquidating  partners  shall  be  elected 
by  a  vote  of  the  majority  in  interest  of  the  partners,  who  shall  have  full  power, 
rnd  be  charged  with  the  duty  of  settling  the  affairs  of  the  partnership  and  distri- 
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bution  of  the  assets  thereof  after  payment  of  its  debts  among  the  partners  in  pro- 
portion to  their  interest.    1899,  May  9;  P.  L.  261,  §  10. 

Sec.  59.  Expiration  of  partnership — Renewal.  If  at  the  expiration  of  the  time 
fixed  for  the  duration  of  the  partnership,  if  any  time  be  so  fixed,  the  persons  then 
constituting  the  partnership  shall  desire  to  renew  the  same,  they  may  do  so  by 
articles  specifying  the  fact  of  such  renewal  and  the  length  of  time  fixed  for  the 
duration  of  the  new  partnership.  Such  agreement  of  renewal  shall  be  recorded 
and  published  in  the  way  and  manner  hereinbefore  provided  in  the  case  of  an  orig- 
inal partnership.    1899,  May  9;  P.  L.  261,  §8. 

Sec.  60.  Repealing  clause — Limitation.  All  laws  or  parts  of  laws  inconsistent 
herewith  are  hereby  repealed.  Nothing  herein  contained,  however,  shaU  prevent 
the  formation  of  limited  partnerships  under  the  act  approved  the  twenty-first  day 
of  March,  one  thousand  eight  hundred  and  thirty-six,  and  the  supplements  thereto, 
or  the  formation  of  joint  stock  companies  under  the  provisions  of  the  act  approved 
the  second  day  of  June,  one  thousand  eight  hundred  and  seventy-four,  and  the 
supplements  thereto.    1899.  May  9;  P.  L.  261,  §12. 
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ABANDONMENT: 

marine  insurance,  580. 
ACCEPTANCE: 

for  honor,   190—192,  218.  219. 

of  bill  of  exchange,   188—190,   215,   216. 

of  goods  by  buyer.  377,  378. 

effect  on  right  to  sue  for  damages,  378 — 380 
for  purposes  of  the  Statute  of  Frauds,  353,  354. 
of  offer,  76—79. 
Uniform   Sales  Act,  407. 
ACCOMMODATION  P.\RTY,   198,  205. 
ACCORD  AND  SATISFACTION,  96. 
ACT  OF  BANKRUPTCY,  252—255,  300. 
ACT  OF  GOD,  488,  489. 
ACTIONS: 

by  and  against  partnerships.   610,   611. 
on   bills  of  exchange,   199,   200. 
ADMIRALTY: 

jurisdiction  in  Federal  Courts,   8. 
procedure  in,   58,   59. 
AFFREIGHTMENT:  see  BILL  OF  LADING;  CARRIER: 
bill  of  lading  as  a  contract  of,   486,  487. 
charter  party  as  a  contract  of,    118. 
lien  for  freight,   118,   501. 

relation  of  bill  of  lading  to  charter  party,    118,    119. 
AGENT:  see  AUCTIONEER;  BROKER;  FACTOR: 
appointment  of,   455. 
by  estoppel,   458. 
capacity  to  act  as,  455. 
contracts  of,    115,    116. 

liability  and  right  of  principal  to  sue  on,   466. 
definitions,   454,  455. 
del  credere,  463. 

Factors  Acts,  469  et  seq:  see  FACTOR, 
of  seller,  payment  to,   382. 
revocation  of  authority,  467. 
right  of,  to  sue  third  persons,   465. 

right  of  principal  to  follow  goods  into  hands  of  third  persons,  466.   467. 
signature  by,  of  negotiable  instrument,    181,   204,   209. 

to  satisfy  the  Statute  of  Frauds,  355,  356. 
termination  of  authority,  467. 
warranty  of  authority,  465. 
ALABAMA: 

conditional  sales,  433,  434. 
ALIENS: 

bankruptcy  of,   250,   251. 
property  rights  of,  imder  Treaties,  56. 
right  of,  to  sue,  55. 
APPEALS: 

action  for  injunction,   60. 
Admiralty  cases,  59. 
bankruptcy,   248,  306,  324. 
from  Commerce  Court,   64. 
jurisdiction  of  Federal  Courts,  62. 
ASSIGNMENT: 

bank  deposit,    129. 
choses  in  action,    113,   114. 
marine  insurance  policy,  569. 
AUCTION,  SALE  BY: 
California,   416,  417. 
Louioiana,  431,  432. 
Uniform  Sales  Act,  402. 
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AUCTIONEER: 

authority,  468. 
definition,  455. 

rights  and  duties  gen"raUy,  468. 
AWARD: 

of  foreign  consul  or  commercial  agent,  enforcement  of,  67. 

B 

BANKER:  BANKING: 

authority  to  commence  business,   148. 

additional  circulition  on  bonds  other  than  U.  S.  bonds,  154.   155 

assignment  of  deposit,   129. 

bankruptcy,  252. 

bank  of  deposit,  obligations  of,   133 — 135. 

bank  notes,    135,    136. 

bibliography,   36. 

branches  of   State  banks,   144. 

bonds  forfeited  if  circulation  dishonored,   167. 

certificate  of  deposit,   180. 

checks,   180. 

calls,   162. 

classes  of  banks,   124. 

collateral  security,  deposits  of,    128. 

collections,   132—135. 

correspondent,  collections  through,   134,    135. 

certificate  of  organization  of  national   banking  association,    136. 

corporate  powers  of  national  banking  association,    137. 

change  of  name  or  location,   137,   138. 

capital  of  national  bank,  amount  of,    140. 

conversion  of  State  bank  into  national  bank,   144. 

circulating  notes,   144 — 157. 

definitions,   123,   124. 

deposits,   126—130. 

discounting,   131. 

deposit  for  collection,   132,   133. 

directors  of  national  banks,    142. 

deposits  of  bonds  before  issuing  notes,    144,   145. 

delivery  of  circulating  notes,   148   149. 

destruction  of  worn  out  and  mutilated  notes,   151. 

dividends,   161. 

dissolution  and  receivership,    140,   167 — 173. 

distribution  of  assets  of  insolvent  bank,    169. 

examiners,  appointment  of,   172. 

equities  against  depositor,  when  available  against  bank,  129,   130. 

extension  of  corporate  existence  of  national  bank,   138 — 140. 

formation  of  national  banking  associations,    136. 

form  of  circulating  notes,    149,    150. 

gold  certificates,  issue  of,    162. 

Government  regulation  and  control,   125,   126. 

general  and  special  deposits  distinguished,   126,   127. 

general  deposits,    128 — 130. 

gold  notes,   issue  of,    151. 

increase  of  capital  by  national  bank,   141. 

imitation  &c  of  notes,    152. 

insolvent  bank,  notice  to  creditors  to  present  claims,   169. 

illegal  preferences  of  creditors,   172. 

lien  of  banker,   129. 

loans  and  overdrafts,    130,   131. 

liability  of  shareholders  of  national  bank,   142,   143. 

loan  on  or  purchase  of  own  stock,   161. 

list  of  shareholders,    163. 

national  currency  associations,   152 — 154. 

national  banks,  domicile  of,   138. 

notes,  redemption  of,   158 — 160. 

national  banking  laws  apply  to  Porto  Rico  and  Hawaii,   173. 

offences,    163. 

purchases,   131,   132. 

power  of  national  bank  to  hold  real  property,   140. 

public  deposits,    143. 

place  of  business,   157. 
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penalty  for  taking  unlawful  interest,    160. 
for  falsely  certifying  checks,   163. 
political  contributions,    163. 
protest  of  bank  circulation,  167. 
receivers,  appointment  and  duties,   168 — 172. 
reserve,   157 — 160. 

redemption  of  circulation,    l.')8,    159. 
rate  of  interest,  limitation  on,   160. 
restriction  on  indebtedness,   161. 
reports  of  currency  &c,   164,   165. 
reduction  of  capital  by  national  bank,    141. 
redemption  of  circulating  notes,   156. 
regulation  of  banking  business,   157 — 166. 
special  deposits,   127,   128. 

shares  in  capital  stock  of  national  bank,   140,   141. 
State  taxation,   166. 

suspension  of  business  after  default,  167. 
sale  of  bonds  on  default,    168. 
taxes  payable  to  the  United   States,    164,    165. 
transfers  of  bonds,    145,   146. 
tender  of  national  bank  notes,   150. 
uncurrent  notes,   162. 
usury,    131,   132. 

use  of  the  title   "national'",    173. 
voting  of  shareholders  of  national   bank,    141,    142. 
who  may  be  bankers,    124. 
withdrawal  of  circulating  notes,   147. 
BANKRUPTCY: 
analysis,   240. 

appellate  jurisdiction,  248,  306. 
aliens,   250,   251. 

acts  of  bankruptcy,   252—255,   300. 
admission  of  inability  to  pay  debts,   255. 
adjudication  on  petition,   256. 
amendment  of  schedules,   261,   320. 

attendance  of  bankrupt  at  meetings  &c,   262,   301.   302. 
appearance  of  creditors  at  meetings,   264. 
adjournments  of  first  meeting  of  creditors,   264. 
appointment  of  trustees,   266,   309. 
administration  of  estate,   269 — 271. 
appraisement  of  property  of  bankrupt,   270. 
arbitration  of  controversies,   270,   306,   323. 
allowances  to  attorneys,   271. 
agent,  proof  of  debts  by,   272,  273, 
assigned  claims,  proof  of  27.5,   321. 
amendment  of  proof  of  claim,   275. 
allowance  of  claims,   275,   313. 
alimony,  claim  for,   277. 
acceptance  of  composition,   283,   303. 

appeal  from  order  refusing  confirmation  of  composition,   285. 
appeals  generally,  306,   324. 
attorney-general,  duties  of,  312. 
bankrupts,  who  may  be,   250—252,   301. 
banks  and  bankers,   252. 
bond  of  trustee,   266,   267,   311. 
of  petitioning  creditor,  300. 
Congress  and   State  legislatures,  power  of,   7,   244. 
construction  of   Bankruptcy   Acts,   244. 
consolidation  of  proceedings  in  different  Courts.   247. 
corporations,   250,   251,   255. 

conveyance  or  assignment  for  benefit  of  creditors,  when  an  act  of  bankruptcy,  253 — 265. 
compromise  of  controversies,   271,   306. 
compounding  claims,  271,  306,  322. 
contingent  claims,   276,   322. 
counterclaims,  278,  317. 
compositions,  283—286,  303. 
confirmation  of  composition,  284,  285,  303. 
closing  and  reopening  estate,   286. 
co-debtors  not  affected  by  discharge,  291,  304. 


INDEX.  715 


BANKRVPTCY— continued. 

computation  of  time,  296,  307. 
certified  copies  as  evidence,  297,  305. 
contempts  before  referees,  308,   309. 
clerks,  duties  of,   311. 

compensation  of  clerks  and  marshals,   311,   323. 
conduct  of  proceedings,  319. 
costs  in  contested  adjudications,   323. 
definitions,   298. 
dismissal  of  petition,   259,  301. 
duties  of  bankrupt,   2G2,   263,   301,   302. 
of  trustee,  267,  309,  310,  320,  321. 
disclaimer  of  onerous  property,   268. 

depositaries  of  money  of  bankrupt  estate,   269,   270,  315,   323. 
debts,  proof  of,  271—275,  212,  313. 
debts  and  claims  provable,   276 — 278,   315. 
debts  having  priority,  278,  279,  315. 

dividends,  declaration  and  payment  of,   279,   280,   315,   316. 
deposit  to  secure  composition,   284. 
detention  of  bankrupt,   287,   302. 
discharge  of  bankrupt,   287—293,   303,   323. 
application  for,   287,   288,   303. 

commission  of  offense  punishable  by  imprisonment,  288. 
co-debtors  not  released  by,   291,   304. 
debts  and  obligations  not  affected  by,   292,  304. 
destruction  or  concealment  of,  or  failure  to  keep,  books,   289. 
effect  of,  85,  97,  291,  292,  295. 
fraudulent  trarsfer  &c  of  property,  290. 
liens  not  affected  by,  292. 

obtaining  property  on  credit  by  false  statement,  289. 
previous  discharge  within  six  years,   290. 
reasons  for  refusal  of,  288—290,  303. 
refusal  to  obey  order  of  Court  &c,  290. 
revocation  of,  292,  303. 
death  of  bankrupt,  effect  of,   295,  302. 
depositions,  296,  305,  322. 
exemptions  of  bankrupt,   201,   262,   301. 
examination  of  bankrupt,   262,   263,   302. 
examination  of  and  report  on  claims  by  bankrupt,  263. 
expenses  of  administration,  271,  315. 
effect  of  composition,  284. 

exemption  of  bankrupt  from  arrest,   286,   302. 
extradition  of  bankrupt,  302. 
evidence,   296,   305,   322. 
form  of  schedules,   260,   261. 
first  meeting  of  creditors,   264,   312. 
final  meeting,   264. 

final  report  and  account  of  trustee,   267. 
filing  claims,   275,   312,   313. 

fraudulent  transfers,  mortgages  and  liens,   281,   282,   316. 
General  Orders,   244,   318—324. 
infants,  250,  251. 
insolvency,  what  is,   252. 
insanity  of  bankrupt,  effect  of,   295,   302. 
imprisoned  debtor,   323. 

jurisdiction  of  Bankruptcy  Courts,  245—248,  299,  300,  305. 
jury  trials,  304. 
legislation  as  to,   244. 
law  of,  generally,   18,    19. 
lunatics,   250,   251. 

letter  of  attorney  to  represent  creditor  at  meeting,  265,  266. 
liens  and  mortgages,   280—282,   316,  317. 
limitation  of  prosecutions  for  offenses,   297. 
married  women,   250,   251. 
meetings  of  creditors,   263—266,   312,   322. 
mutual  dealings,  278,  317. 
notice  of  meetings,   263,   264. 
notices  to  creditors  generally,   295,   296,  313. 
oaths  and  affirmations,   296,   305. 
offenses,  297,  306,  307. 
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partnership,   251,  252,  293—295,  301,  319. 

administration  of  estate,  294,  295,  301. 

apportionment  of  expenses,   295. 

effect  of  discharge,  295. 

individual  and  partnership  debts,  294,  301,  607—609. 

proof  of  claims,  294,  301. 

what  Courts  have  jurisdiction,  293. 
powers  of  Courts  of  Bankruptcy,  245,  246,  299,  300. 
preferential  transfers  &c  as  acts  of  bankruptcy,  253,  254,  314. 
petition,  amendment  of,  258,  320. 

adjudication  on,   256. 

appearances,   258,   300. 

by  preferred  creditors,  257. 

dismissal  of,  259. 

filing,   257,   258,   314. 

form  and  contents,   257. 

pleadings  on,   256. 

service  of,   255,   256. 

subpoena  to  bankrupt,  258. 

time  for,   252,  300. 

who  may  file,   256,  313,  314. 
preferred  creditors,  proof  by,  257. 
property  exemptions  of  bankrupt,   261,   262. 
production  by  bankrupt,  of  books,  papers  &c,  262,  263,  301. 
proxies  at  meetings,  265,  266. 
property  vesting  in  trustee,  268,  317,  318. 
policies  of  insurancr-,   268,   318. 
proof  of  claims,  271—275,  312,  313,  321. 

by  partnership,   273. 

by  corporation,  274. 

founded  on  written  instrument,  274. 

time  for,  274,  313. 
provable  debts,  276—278,  315. 
preferential  debts.  278,  279,  315. 
publication  of  notices,   295,   296,   306. 
procedure,  59,  304—307,  318—324. 
process  and  pleadings,   304. 
petitions  in  different  districts,   319. 
priority  of  petitions,   319. 
Philippines,  324—343:  see  PHILIPPINES. 
referees,  248—250,  307,  320. 

accounts,  322. 

appointment,  248. 

bond,  249,  311. 

compensation,   250,  308,  323. 

duties,   249,   308,   320. 

oath.   249,   307. 

powers,   249,   308. 

qualification,   307. 

removal,  248. 
receivers,  259. 
removal  of  trustees,   266. 

redemption  of  mortgages  &c  by  trustee,  270,  322. 
reconsideration  of  claims,  274,  313,  322. 
rent,  claim  for,  277. 
revocation  of  discharge,  292. 
records  of  referees,  309. 

State  Courts,  jurisdiction  of,  246,  247,  305. 
stay  of  proceedings  in  other  Courts,   247. 
seizure  of  property  while  petition  pending,  258,  317. 
schedules,   259—261,   263,   320. 
statement  of  affairs,   259 — 261. 
sales  of  property  of  bankrupt,  270,  321. 
secured  debts,  proof  of,  272,  273,  313. 
secured  creditors,  277,  313. 
set-off,  278,  317. 

setting  aside  composition,  285,  303. 
statistics,  312. 
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transfer  of  causes,   247,   307. 
time  for  petition,  252,  300. 

for  filing  schedules,   261.  • 

for  offering  composition,   283,   303. 

computation  of,  296,  307. 
trustee,  appointment  and  removal,  266,  309,  320. 

avoidance  of  transfers,  269. 

bond,  266,  267,  311. 

continuance  of  actions  to  which  bankrupt  a  party,   269,  302. 

compensation,  269,  310,  323. 

death  of,  309. 

duties,  267,  309,  310,  320,  321. 

failure  to  file  report  &c,   267,   268. 

limitation  of  actions  by  or  against,   269,   302. 

offenses  by,   297. 

qualification,  309. 

subrogation  of,  to  rights  of  creditor,   269. 

title  of,  to  property  of  bankrupt,  268,  317,   318. 
unincorporated  companies,  251. 
unliquidated  claims,  276. 
unclaimed  dividends,  316. 
undue  preference,   282,   283,   314,   316,  317. 
Uniform   Bankruptcy  Act,   298 — 318. 

bankrupts,   300—304. 

Courts  and  procedure,  304 — 307. 

creation  of  Courts  of  Bankruptcy  and  their  jurisdiction,  299,  300. 

creditors,   312—314. 

definitions,  298. 

estates,  315—318. 

interpretation  of  terms,  298. 

officers,  307—312. 
voting  at  meetings,  264 — 266,  312. 
voidable  preferences,  282,  283,  314,  316,  317. 
wage-earners  and  persons  engaged  in  farming,  251. 
witnesses,  attendance  and  examination,  296,  305. 
writs  of  error,   306. 
BARRATRY,  574. 
BARTER: 

California,   417. 
Louisiana,   433. 
BIBLIOGRAPHY: 
agents,   35. 
banking,   36. 

bankiuptcy  and  insolvency,  39. 
contracts,   32. 
corporations,   33,  34. 

carriers,  railways,  telegraphs,  warehousemen,  37,  38. 
consular  law,   39. 

dictionaries  and  encyclopaedias,  31. 
handbooks  and  treatises  on  commercial  law,   33. 
insurance,   36,   37. 
journals,   30,   31. 
jurisdiction,   31,   32. 
legal  bibliography,  22. 
limitation,   32. 

merchants,  ledgers,  goodwill,  restraint  of  trade,  33. 
maritime  law,  38,  39. 
negotiable  instruments,  35,  36. 
partnership,  33. 
sale  of  goods,  34,  35. 
stock  exchange,  36. 
statutes,  collections  of,  22,  23. 
selected  cases,  29,  30. 
States  reports,  24 — 29. 
suretyship,  32,  33. 

systematic  views  and  introductions,  31. 
treaties,  22. 
United  States  reports,  23,  24. 
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BILL  OF  EXCHANGE:  see  NEGOTIABLE  INSTRUMENT: 

agent,  signature  by,   181,   204,  209. 

acceptance,   188—190,   215,  216. 

acceptance  for  honor,    190,    192,   197. 

acceptor,  liability  of,   196,   197.  209. 

accommodation  parties,   198. 

alteration,  200. 

California,  226—229;  see  CALIFORNIA. 

capacity  of  parties,   199,  200. 

collateral  and  additional  agreements,   182. 

certainty  as  to  amount,   183. 

consideration,    184,    185,   205. 

definitions,   180,   181,  215,  220. 

does  not  operate  as  an  assignment  of  funds,   180,  215. 

date,   184,  203. 

delivery,   185,   203,   204. 

discharge,   187,   188,   198,  214,   215. 
days  of  grace,    188. 

delay  in  presentment  for  payment,   192. 
drawer,  liability  of,   196. 
defenses  to  action  on,   199,  200. 
effect  of  dishonor,   191,   192. 
fictitious  drawee,    180,   215. 
forged  signature,   182,  200.  204,  205,  209. 
Georgia,  231—235:  see  GEORGIA, 
holder  in  duo  course,   198,  207. 
inland  and  foreign,    180. 
illegal  consideration,    184. 
indorsement,   186,   187,  205 — 207. 
incomplete  or  dishonored  bill,  acceptance  of,  189. 
indorsers,  liability  of,    197,   209. 
illegality  of  consideration,  200. 
liability  of  parties,   196—198,  208—210. 
maturity,   188. 
must  be  unconditional,   182. 
negotiation,   186,   187. 
notice  of  dishonor,   192—195,  211—213. 
non-ncceptance,  effect  of,    191. 
negotiation  by  delivery,  209. 
partners,  authority  of,   600. 
payment,   187,   188. 
payer,   182. 
presentment  for  acceptance,   190,   191,   216,   217. 

for  payment,   191,   192,  210,  211. 
protest,   195,   196. 

payment  for  honor  supra  protest,   196,   219. 
qualified  acceptance,   189,   216. 
referee  in  case  of  need,  215. 
rights  of  holder,   198,  207,  208. 
signature,    181. 

two  or  more  drawees,   180,  215. 
time  for  payment,   183. 
transfer  by  delivery,   197. 

table  of  days  of  grace,  interest,  and  limitation,  237,  238. 
Texas,  235—237. 
Uniform  Negotiable  Instruments  Law,  215 — 220. 

acceptance,  215,  216. 

acceptance  for  honor,  218,  219. 

bUls  in  a  set,  219,  220. 

form  and  interpretation,   215. 

incomplete  bUl,  acceptance  of,   216. 

payment  for  honor,  219. 

presentment  for  acceptance,  216,  217. 

protest,  217,  218. 

qualified  acceptance,  216. 
waiver  of  notice  of  dishonor,   195. 
BILL  OF  LADING: 

authority  to  issue,  484. 
as  a  contract,  486,  487. 
as  a  receipt,  484,   485. 


INDEX  719 


BILL  OF  LADING — continued. 

as  a  muniment   of  title,  485,   486. 

alteration  of,   486. 

admissibility  of  parol  evidence  to  vary  or  explain,  486,  487. 

California,   540,   541. 

"clean",   483,   487. 

definition,   483. 

duty  of  carrier  to  issue,  520. 

effect  of  Uniform  Sales  Act,  486. 

fraudulent  issue  of,  485. 

general  effect  of  Uniform  Bills  of  Lading  Act,  486. 

Georgia,   545. 

how  far  consignor  bound  by.   487. 

implied  terms,  487. 

in  sets,  484. 

negotiability  of,  485,  486. 

negotiation  of,   by  buyer,   386 — 388. 

"order"  bill  and   "straight"   biU,   485. 

relation  of,   to  charter  party,    118,   119. 

stipulations  void  under  Harter  Act,   493,   494. 

threefold  character,   484. 

Uniform  Bills  of  Lading  Act,  528 — 539. 

altered  bills.   531. 

bills  governed  by  Act,  528. 

cancellation  of  negotiable  biUs  on  delivery,   531. 

carrier's  lien  in  case  of  negotiable  bills,  533,  534. 

criminal  offenses,   537,   538. 

definitions,  529,  539. 

delivery  of  goods,  530,  531. 

duplicate  bills,  529,  532. 

estoppel  by  acceptance  of  bill,   530. 
of  carrier  by,   532. 

execution  against  goods  for  which  negotiable  bill  issued,  533. 

form  of  bills,  528—530. 

as  indicating  rights  of  buyer  and  seller,  536,  537. 

general  effect  of,  486. 

in  what  States  adopted,  528. 

issue  of  bills,  528 — 530. 

interpleader  between  adverse  claimants,  532. 

interpretation,   538,  539. 

lost  or  destroyed  bills,  531. 

misdelivery,   530. 

negotiation  and  transfer  of  bills,  534 — 537. 

non-receipt  or  misdescription  of  goods,   532,  533. 

obUgations  and  rights  of  carriers  on  bUls,  530 — 534. 

vendor's  Uen  defeated  by  negotiation  of,  537. 

warranties  on  sale  of  bUl,  535. 
BLANK  INDORSEMENT,   186. 
BOTTOMRY,   119,   120. 
BRANCH  RAILROADS,  506. 
BROKER: 

definition,  454. 

distinguished  from  factor,  454,  455,  467,  468. 
lien,   468. 

rights  and  duties  generally,  467,  468. 
signature  by,  to  satisfy  Statute  of  Frauds,  468. 
BUCKET  SHOP,   102. 

c 

CALIFORNIA  (STATUTES): 

bill  of  exchange:  see  BILL  OF  EXCHANGE, 
acceptance,  227. 

acceptance  or  payment  for  honor,  227,  228. 
days  of  grace  not  allowed,   227. 

excuse  for  presentment  and  notice  of  dishonor,  228. 
form  and  interpretation,   226. 
foreign  bills,  228,  229. 
presentment  for  acceptance,  227. 

for  pajTneut,  228. 
protest,  228,  229. 
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CALIFORNIA  (STATUTES)— corainued. 
bills  of  lading,  540,  541. 
carriers,  539 — 543. 
checks,  230. 

common  carrier,  obligations  of,   542,   543. 
factors  and  commission  agents,   469. 
general  average,   541,  542. 
•     lien  of  carrier,  541. 
negotiable  instruments: 

dishonor,  225,  226. 

excuse  of  presentment  and  notice,  226. 

extinction  of,  226. 

general  definitions,   222,   223. 

indorsement,  223,  224. 

interpretation,  223. 

notice  of  dishonor,  225,  226. 

presentment  for  payment,   224,   225. 
partnership,  647 — 652. 

actions  against,   651,   652. 

definition,   047,   648. 

dissolution,   649. 

death  of  partner,  duties  of  surviving  partners,  652. 

fictitious  name,  649,  650. 

foreign,   650. 

formation,  647. 

liability  of  partners,  648. 

liquidation,   649. 

mutual  obligations  of  partners,  647,  648. 

partnersliip  property,  647. 

powers  and  authority  of  partners,  648. 

receiver,  052. 

sale  by  executor  of  share  in  partnership,  652. 
"perils  of  the  sea",  543. 
proceedings  against  joint  debtors,  651,  652. 
promissory  notes,  229. 
sale  of  goods,  414 — 418. 

damages  for  breach,  417,  418. 

delivery,  415. 

exchange,   417. 

form  of  contract,  415. 

rights  and  obligations  of  buyer,  416. 

of  seller,  415,  416. 

sale  by  auction,  416,  417. 

sale  and  agreement  for  sale,  414. 

stoppage  in  transit,  417. 

warranties,  415,  416. 
sales  in  bulk,  445. 
special  (limited)  partnerships,   677 — 679. 

alteration  and  dissolution,   679. 

formation,  677,  678. 

liability  of  partners,   679. 

powers,  rights  and  duties  of  partners,  678. 

preferential  transfers,   678. 

renewal,  678. 
valuables,  carriage  of,  543. 
CARRIER: 

bills  of  lading:  see  BILL  OF  LADING. 

branch  line  connections,  506. 

California  (statutes),   539—543:  see  CALIFORNIA. 

carrier  prohibited  from  disclosing  information  as  to  property  for  interstate  carriage,  516. 

compensation,   501. 

charges  must  be  reasonable,   66,  67,  505. 

change  in  rates  or  charges,  508. 

continuous  carriage,  509. 

definition  of  common  carrier,  481,  504. 

different  kinds  of  carriers,  481. 

duration  of  liability,  487,  488. 

duties  of  common  carrier,  481 — 483. 

depend  on  extent  of  holding  out,  481,  482. 
as  warehouseman,  502. 
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to  publish  names  of  station  agents,  509. 
to  report  to  Interstate  Commerce  Commission,  518.  510. 
to  keep  accounts,  records  &c,  519. 
to  issue  bill  of  lading  or  receipt,  520. 
dangerous  goods,  482,  499,  524,  525,  527. 
deviation,  489. 
delivery  of  the  goods,  500. 
damages  for  breach  of  contract,  509,  510. 
excursion  and  commutation  tickets,   520,   521. 
explosives  <S:c,  interstate  transportation  of,   524 — 526. 
estoppel  of  carrier  by  bill  of  lading,  532. 
freight  bill,  483. 

free  passes  and  free  transportation.   505.   506.   520. 
freight,  501. 
Georgia,  544 — 546. 
injury  to  vessel  on  voyage,  501. 

interstate  commerce  commission  (q.  v.),   66,   67,   511 — 523. 
intrastate  carriage  governed  by   State  laws,  503. 
joint  tariffs,  508. 
liability  of  common  carrier: 

at  Common  Law,   487,   488. 

"Act  of  God",  488,  489. 

acts  of  public  enemy  and  public  authority,  489. 

exceptions  to  Common  Law  liability,  488. 

Barter  Act,  493 — 497,  527,   528. 

carriers  of  passengers  not  within  exemptions,  498. 
clauses  in  bills  of  lading  void  under,  493 — 495. 
"due  diligence"   to  render  ship  seaworthy  &c,  496,   497. 
errors  and  faults  in  navigation,  497. 
exemptions  from  liability.   494 — 496. 
foreign  ships,  493,   495,  496. 
generally,  493,  494. 

liability  for  collision  not  affected  by,  496. 
purposes  and  interpretation,  494. 
seaworthiness,  equipment  and  manning,  496.   497. 
improper  packing,  489. 
inherent  vice,   490. 

limitation  of  liability  by  contract,  497 — 500. 
conflict  of  laws,  499,   500. 
generally,  497 — 499. 
limitation  of  amount  of  liability,  499. 
negligence  of  carrier  or  servants,  498. 
loss  caused  by  act  of  owner  of  goods,   489. 
statutory  limitations  on  liability,  490  et  seq. 
fire  (carriers  by  water),  490,  526. 

limitation  of  shipowner's  liability  to  value  of  ship  and  freight,  490 — 493.  526,  527. 
action  for  limitation  of  liability,  492,  493. 
cases  to  which  limitation  applies,  492. 
confUet  of  laws,  492. 
foreign  ships  smd  owners,  491,   492. 
"freight  pending",  493. 
general  average  of  losses,   526. 
remedies  for  limitation  of  liability,   492,   493. 
value  of  ship,  how  ascertained,  493. 
who  entitled  to   benefit  of  limitation,   491.   527. 
valuables  (carriers  by  water),  490,  526. 
termination  of  liability,   500,   501. 

where  consignee  cannot  be  foimd  or  refuses  delivery,  488. 
hability  for  freight,  501. 
lien  of  carrier,   118,   501. 

in  case  of  negotiable  bills  of  lading,  533,  534. 
long  and  short  haul  provision,   507. 
marking  of  packages  of  explosives,   525,  526. 
mandamus  commanding  facilities  for  interstate  traffic,  521. 
obligations  and  rights  of  carriers  on  their  bills  of  lading,  530 — 534. 
obligation  to  accept  goods  for  transport,  482. 
penalties  for  statutory  offenses,   510,   511,  522,  523. 
pooling  of  freights,  67,  507. 

publication  of  rates,  fares  and  charges,  507 — 509. 
B  46 
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prohibition  of  railroad  companies  from  transporting  goods  in  which  they  are  interested,  506. 

proceedings  to  enjoin  or  restrain  departures  from  published  rates  or  undue  preferences, 
523,  524. 

reasonable  facilities,  duty  to  provide,  483,  505,  506,  521. 

reduced  rates  and  fares,  520,  521. 

transportation  of  troops  &c  in  time  of  war,  509. 

through  rates,  508,  514,  515. 

undue  preference,  483,  506,  507,  523,  524. 

warehouse  receipts:  see  WAREHOUSE  RECEIPTS. 

Washington  (statutes),  546—551:  aee  WASHINGTON. 
CAVEAT  EMPTOR,  354,  375. 
CERTIFIED  CHECK,   180,  220. 
CHARTER  PARTY,   118,   119,  482. 
CHECK,   180,  220:  aee  BILL  OF  EXCHANGE;  NEGOTIABLE  INSTRUMENT: 

California,  230. 
CHOSES  IN  ACTION: 

assignnnent  of,    113,    114. 
CIRCUIT  COURTS,  44^6. 

CIRCULATING  NOTES,   144—157:  aee  BANKER. 
CIVIL  LAW: 

Louisiana,   10,  11. 

Philippines,  Porto  Rico,  Canal  Zone,   11. 
CLAIMS,  COURT  OF,  64,  65. 
CLEAN  BILL  OF  LADING,  483,  487. 
CODIFICATION,   19,  20. 
COLLISIONS  AT  SEA: 

conflict  of  laws  as  to  limitation  of  liability,  492. 

limitation  of  liability,  490 — 493. 

marine  insura'ace,  573,  574. 
COLUMBIA: 

conditional  sales,  435. 
COMMERCE  COURT,  63,  64. 

COMMERCIAL  AGENT,  454  et  seq.—see  AUCTIONEER;   BROKER;  FACTOR. 
COMMERCIAL   PAPERS:    aee    BILL   OF   EXCHANGE;    NEGOTIABLE    INSTRUMENT. 

acceptance,   188 — 190. 

actions  and  defenses,   199,  200. 

California,  222—230;  aee  CALIFORNIA. 

consideration,   184,   185. 

construction  of  instrument,   185. 

definitions,   179—181. 

delivery,   185. 

essentials  of  a  negotiable  instrument,   181 — 184. 

Georgia,  230—235:  aee  GEORGIA. 

history  and  sources  of  law,    179. 

indorsement  and  transfer,   186,    187. 

liability  of  parties,   196—198. 

negotiable  and  non-negotiable  instruments  distinguished,   181. 

negotiation,   186,   187. 

notice  of  dishonor,   192 — 195. 

payment  and  discharge,    187,    188. 

presentment  for  acceptance,   190,    191. 
for  payment,    191,    192. 

protest,   195,   196. 

riglits  of  holder,   198. 

Statutes,  201  et  aeq. 

Texas,  235—237. 

table  of  days  of  grace,  interest,  and  limitations,  237,   238. 
COMMISSION  AGENT:  aee  FACTOR. 
COMMON  CARRIER:  aee  CARRIER. 
COMPETITION: 

contracts  in  restraint  of,   102,   103. 
COMPOSITIONS,  283—286,  303. 
CONDITIONAL  INDORSEMENT,   187. 
CONDITIONAL  SALES:  aee  SALE  OF  GOODS. 
CONFLICT  OF  LAWS: 

capacity  to  contract,    109,    1 10. 

contractual  duties,   85,  86. 

discharge  of  contract,  95. 
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CONFLICT  OF  LAWS— continued. 

limitation  of  caxrier's  liability  by  contract,  499,  500. 
of  shipowner's  liability,  492. 

remedies  for  enforcement  of  contract,  97. 

Statute  of  Frauds,  365. 

suretyship,   116. 

validity  of  contracts,  75,   100. 
CONNECTICUT  (STATUTES): 

conditional  sales,   434,  435. 

sales  in  bulk,   446. 
CONSIDERATION: 

contract,   81 — 85. 

negotiable  instrument,    184,    185,   205. 
CONSIGNEE:  see  FACTOR. 

CONSTITUTION,  THE,   12.  "■  . 

CONSTRUCTION: 

contract,  86,   87. 

joint  and  several  obligations,    110,    111. 
CONSTRUCTIVE  TOTAL  LOSS,  579,  580. 
CONSUL,  enforcement  of  award  of,  67. 
CONTRACT: 

analysis,  70 — 74. 

acceptance,  when  complete,  78,  79. 

accord  and  satisfaction,  96. 

anticipatory  breach,  98. 

assignment,  113 — 115. 

by  correspondence,  78. 

breach  of,  by  one  party,  as  an  excuse  for  non-performance,  91.  92. 

bankruptcy,  discharge  by,  97. 

capacity,   108—110. 

common  law  of,  74,   75. 

certainty  and  completeness,   77. 

consideration,  81 — 85. 

completion  of  contract  with  third  person  as  consideration,  83. 

contractual  duties,  by  what  law  governed,  85,  86. 

construction,  rules  of,   86,   87. 

contribution  between  joint  obligors,    111. 

definition,   75,   76. 

destruction  of  subject  matter,  89. 

dependency  of  duties  on  reciprocal  performance.  91 — 94. 

divisible  and  entire  contracts,  92. 

discharge  of,  by  what  law  governed,  95. 

duress  and  undue  influence,  107,   108. 

drunken  persons,    109. 

English  law  the  basis  of  the  law  of,   75. 

enforcement,  groimds  of,   80 — 85. 

express,  tacit  and  quasi  contracts,  76. 

excuses  for  non-performance,  88 — 90. 

earnest,    100. 

error,   104—106. 

factor,  of,  rights  and  liabilities  of  principal  and  factor  on,  465,  466. 

formation  of,  75 — 80. 

forbearance  and  compromise  as  consideration,  82. 

failure  of  means  of  performance,  90. 

failure  of  consideration,   93,   94. 

gaming  and  wagering,    101,   102. 

infants,    108. 

insanity,    108,    109. 

impossibility  of  performance,   87 — 91,    104. 

independent  duties,  94. 

illegality,   101—104. 

invalid  contracts,   100 — 110. 

joint  and  several  contracts,   110 — 112. 

law  of,  principally  unwritten,  74. 

lapse  of  offer,  77,  78. 

mutual  promises  as  consideration,  82. 

mutuality  of  obligation,   83,   84. 

moral  obligation  as  the  basis  of,  84,  85. 

measure  of  damages,  97,  98. 

merger,  97. 

40* 
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CONTRACT— conrmMcd. 

mistake,    104—106. 

misrepresentation  and  fraud,   106.   107. 

married  women,   109,   110. 

novation,  96,   114,   115. 

offer  and  acceptance,  76 — 78. 

preliminary  negotiations,  76. 

parol  evidence  in  case  of  written  contract,   80,   87. 

personal  service,   for,  physical  incapacity,   90. 

prospective   inability  to  perform,  93. 

prevention  of  performance,   94. 

performance,  95,  96. 

public  policy,  contravention  of,    101. 

principal  and  agent,   115,   116. 

quasi,   76. 

revocation  of  offer,  77.  78. 

repudiation,  92,  93. 

refusal  to  accept  performance.   94. 

rescission,   97,   99,    100. 

remedies  for  enforcement,   97 — 100. 

release,  96. 

restraint  of  trade  or  competition,   102.   103. 

scope  of  the  law  of,  74. 

specialties  and  covenants,  80,  84. 

subscriptions  to  charitable  objects,  81. 

sufficiency  of  consideration,   82,  83. 

supervening  illegality,   89,   90. 

Statutes  of  Limitation,  discharge  by.   97. 

specific  performance,   98,   99. 

Sunday,   103. 

Statute  of  Frauds,   110. 

suretyship,    116—118;  see  StJRETYSHIP. 

third  persons,  contracts  for  benefit  of,   112,    113. 

time  of  performance,  96. 

unfairness,    104. 

usury,   103. 

validity,   by  what  law  governed.   75,    100. 

writing,  when  necessary,   77,   79. 

written  contracts,   79,   80. 
CONTRIBUTION: 

between  joint  contractors.    111,    112. 
CORPORATIONS: 

bankruptcy  of,  250,  251,  255:  see  BANKRUPTCY. 

law  of,  generally,   15 — 17. 
CORRESPONDENCE : 

contract  by,   78. 
COURT  OF  CLAIMS,  64,  65. 
COURT  OF  CUSTOMS  APPEALS.  65. 
COURTS: 

Federal,  42,   43:   see  FEDERAL  COtmTS. 

State,  43,  44. 

D 

DAMAGES: 

breach  of  contract  generally,   97,   98. 

of  sale   (California  Civil  Code).   417,   4 IS. 

breach  of  warranty  on  sale,   392. 

non-acceptance  of  goods  by  buyer,  389. 

non-delivery  of  goods  by  seller,  390. 
DANGEROUS  GOODS: 

carriage  of,   482,   499,   524,   525,   527. 
DAYS  OF  GRACE,  237,  238. 
DEL  CREDERE  AGENT,  454,  463. 
DEPOSIT,  BANKING,   126—130. 
DEVIATION: 

by  carrier,   489. 

marine  insurance,   577. 
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DISCHARGE: 

of  bankrupt,  287—293,  303,  323:  see  BANKRUPTCY. 

of  contract:  see  CONTRACT. 

of  negotiable  instrument,   187,   188,  214,  215. 
DISCLAIMER: 

in  bankruptcy,  268. 
DISSOLUTION: 

banks,   140,   167—173. 

limited  partnership,  639. 

partnership,   616—629:   see  PARTNERSHIP. 
DISTRICT  COURTS,  46—49. 
DIVISIBLE  CONTRACTS,  92. 
DOCUMENTS  OF  TITLE:  see  BILL  OF  LADING;  WAREHOUSE  RECEIPT: 

negotiation  of,  by  buyer,  386 — 388. 

transfer  to  buyer  on  sale,  383. 

Uniform   Sales  Act,  403—405. 
DURESS,  107,   108. 

£ 

EARNEST,   100. 

sale  of  goods,  354. 
ENGLISH  LAW,  9,   10. 
EQUITY: 

distinction  between  procedure  at  Common  Law  and  in,  56. 

procedure  in,   57,   58. 
ERROR: 

contracts,   104—106. 

writs  of,  to  State  Courts,  62,  63. 
ESTOPPEL: 

by  acceptance  of  bill  of  lading,  530. 

of  carrier  by  bill  of  lading,  532. 

partnership  by,  590,  591,  603—606. 

pledge  by  factor,  458,  459. 

warehouse  receipt,  555. 
EVICTION: 

warranty  against  (Louisiana),  425 — 427. 
EVIDENCE: 

admiralty  actions,   59. 

common  law  actions,  57. 

equity  suits,  58. 
EXCHANGE: 

California  Civil  Code,  417. 

Louisiana,  433. 
EXECUTION: 

against  goods  represented  by  warehouse  receipt,  656. 
limited  partnership,  637. 
share  of  partner,  615,  616. 
EXPLOSIVES: 

carriage  of,  generally,  482,  499,  524,  525,  527. 

interstate  transportation  of,  524 — 526. 

marking  of  packages,  525,  526. 

F 

FACTOR:  see  AGENT: 
appointment,  455. 
authority  to  pledge,  456 — 458. 
authority  coupled  with  interest,  462. 
capacity  to  act  as,  455. 

contracts  of,  rights  and  liabilities  of  principal  on,  466. 
definition,   454. 
del  credere,  454,  463. 

distinguished  from  broker,  454,  455,  467,  468. 
duty  to  act  in  good  faith,  459,  460. 

to  keep  principal  informed,   460. 

to  exercise  diligence  and  prudence,  460. 

to  render  accounts,  460. 

to  obey  instructions,  461 — 463. 

to  insure,  461. 

to  keep  principal's  funds  separate  from  own,  461. 
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FACTOR — continued. 

disobedience  to  instructions,  when  justifieil,  462. 

extent  of  authority,  455 — 459. 

estoppel  from  denying  title  of  principal,  460. 

endorsement  of  negotiable  instruments  by,  461. 

Factors  Acts,  pledges  under,  458,  459. 

goods  entrusted  to,  right  of  principal  to  follow,  466,  467. 

indemnity,  right  to,  464. 

mtermixing  goods  of  various  principals,  461. 

implied  authority,  455 — 459. 

liability  to  third  persons,  465. 

lien  of,  464,  465. 

married  woman  as,  455. 

may  not  buy  goods  on  own  account,  459,  460. 

remittances  by,  to  principal,  461. 

remuneration  of,  463. 

reimbursement  of,  463. 

rights  against  principal,  463,  464. 

against  third  persons,  465,  466. 
revocation  of  authority,  467. 
secret  profits,  459,  460. 
sale  by,  to  satisfy  lien,  464,  465. 
set-off  against  in  action  by  principal,  466. 
Statutes: 

California,  469. 

Georgia,  468,  470. 

Maine,  470. 

Maryland,  470—473. 

Massachusetts,  473. 

New  York,  474. 

Ohio,  474,  475. 

Pennsylvania,  475,  476. 

Rhode  Island,  476,  477. 

Wisconsin,  477. 
termination  of  authority,  467. 

unauthorised  pledge  by,  remedies  of  principal,  457,  458. 
usage,  authority  to  act  according  to,  456. 
waiver  of  lien  by,   465. 
warranty  of  authority,  465. 
FAILURE  OF  CONSIDERATION,  93,  94. 
FEDERAL  COURTS: 

appellate  jurisdiction,  62. 
establishment  of,  43. 
jurisdiction  of,  44 — 55. 

amount  in  controversy,  54. 

basis  of  federal  jurisdiction,  49,  50. 

Circuit  Courts,  44 — 46. 

concurrent  jurisdiction  with  State  Courts,  51. 

District  Courts,  46 — 49. 

exclusive  jurisdiction,  51. 

Judiciary  Act  of  1911,  54,  55. 

local  jurisdiction,   50,  51. 

removal  of  causes  to,  51 — 54. 

Supreme  Court,  44. 
procedure  in,  56 — 62. 

at  Common  Law,  56,  57. 

bankruptcy  proceedings,  59. 

contempts,  61. 

distinction  between  procedure  at  Common  Law  and  in  Equity,  56. 

in  Admiralty,  58,  59. 

in  Equity,   57,   58. 

qualification  of  jurors,  61,  62. 

trial  by  jury,  57. 

writ  of  habeas  corpus,  60.  61. 
injunction,   59,  60. 
writs  of  error  to  State  Courts,  62,  63. 
FEDERAL  GOVERNEMENT: 

admiralty  and  maritime  jurisdiction,  8. 
bankruptcy,  7. 
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FEDERAL  GOVERNEMENT— continued. 

foreign,  interstate  and  Indian  commerce,  6,  7. 

patents  and  trade  marks,  8. 

powers  of,   6 — 9. 
FICTITIOUS  DRAWEE,   180. 

FIRM:  FIRM  NAME;  see  LIMITED  PARTNERSHIP;  PARTNERSHIP. 
F.  O.  B.,  362. 
FOREIGN  COMMERCE: 

powers  of  Federal  Government,  6,  7. 
FOREIGNERS: 

property  rights  under  Treaties,  56. 

right  to  sue,  55. 
FORGED  SIGNATURE,  182. 
FRAUD:  ' 

contracts,   106,   107. 

partnerships,  589,  590,  624. 

sale  of  goods,  393—395. 
FREIGHT,  501:  see  CARRIER. 

liabihty  for,  501. 

lien  for,    118,   501. 
FREIGHT  BILL:  see  BILL  OF  LADING. 

G 

GAMING  CONTRACTS,  101,   102. 
GENERAL  AVERAGE: 
California,   541,   542. 
marine  insurancT,  578. 
GEORGIA  (ST.\TUTES): 

actions  on  commercial  paper,  234,  235. 

biU  of  exchange,   231. 

bill  of  lading,  545. 

blank  indorsements  of  commercial  paper,   235. 

bond  fide  holder  of  bill  or  note,  232,  233. 

carriers,   544 — 546. 

conditional  sales,  435. 

commercial  paper,  230 — ^235. 

damages  on  foreign  bills,  232. 

execution  on  commercial  paper,  234,  235. 

factors,  469,  470. 

gaming  contracts,  231. 

holidays,  232. 

joint  contractors,  actions  against,  674. 

lien  of  carrier,   544. 

limited  partnerships,  692 — 694. 

alteration,  693. 

certificate  and  affidavit,  692. 

dissolution,  694. 

fraud,  694. 

insolvency,  694. 

namo,  693. 

purposes  cuid  formation,  692. 

publication  of  terms  of  partnership,  693. 

renewal,  693. 

special  partners,  693,  694. 

suits,  693. 

undue  preference,  694. 
lost  paper,  234. 

negotiable  instruments,  231 — 236. 
partnership: 

actions  by  and  against,  672,  674. 

dissolution,  671. 

firm  name,  671. 

formation,  671. 

rights  and  liabilities  of  partners  inter  st,  672. 
to  third  persons,  673,  674. 

what  constitutes,  671. 
promissory  notes,  231. 
protest  and  notice,  232. 
sale  of  goods,  418 — 420. 
sales  in  bulk,  446,  447. 
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GEORGIA  (STATUTES)— con/tnued. 

stoppage  in  transit,   544. 

unjust  discrimination  by  carrier,   345. 
GUARANTY:  «ee  SURETYSHIP. 

H 

HABEAS  CORPUS,  60,  61. 

BARTER  ACT,  493—497,  527,  528:  see  CARRIER. 

HAWAII: 

national  banking  laws  applicable  to,   173. 
HOLDER  IN  DUE  COURSE,   198,  207. 
HOLDING  OUT,  603—606. 

I 

ILLEGALITY: 

contracts,   101 — 104. 

negotiable  instrument,    184. 

sale  of  goods.   395,   396. 

supervening,  as  an  excuse  for  non-performance  of  contract,  89,  90. 
ILLINOIS: 

conditional  sales,  436. 
IMPOSSIBILITY,  87—91,   104. 
INDIANA: 

conditional  sales,  436. 
INDORSEMENT,   186,   187,  205—207. 
INFANT: 

bankruptcy,  250,  251. 

capacity  to  contract,   108. 

sale  of  goods,  349, 
INHERENT  VICE,  490. 
INJUNCTION: 

procedure  in  action  for,  59,  60. 
INSOLVENCY:  see  BANKRUPTCY. 

limited  partnership,  636 — 638. 

of  buyer  at  time  of  contract,  393,  394. 
before  delivery,  383,  384. 

Philippines,  324—343:  see  PHILIPPINES. 
INSURANCE: 

by  factor,  461. 

marine:  see  MARINE  INSURANCE. 
INTEREST: 

commercial  papers,  237,  238. 
INTERPLEADER: 

goods  represented  by  bill  of  lading,  532. 

by  warehouse  receipt,  555. 
INTERPRETATION : 

of  contract,  86,  87. 

of  joint  and  several  obligations,   110,   111. 
INTERSTATE  COMMERCE  COMMISSION.  66,  67,  511—525. 

attendance  of  witnesses  and  production  of  documents,  512. 

award  of  damages  by,  516. 

annual  reports  to  Congress,  520. 

complaints  to,  512,  513. 

depositions  of  witnesses,  512. 

enforcing  orders  of,   516,   517,  520. 

employment  of  attorneys  by,  517. 

form  of  procedure,  517. 

how  appointed,  511. 

number  and  qualifications  of  commissioners,  521. 

parties  to  proceedings,  523. 

power  to  fix  maximum  rates  &c,  613,  514,  516. 
as  to  new  rates  &c,  514. 
to  establish  through  rates,  514,  515. 

to  prescribe  form  of  accounts,  records  &c  of  carriers,  519. 
to  employ  special  agents  and  examiners,  520. 

preservation  of  documents  filed  with,  517. 

principal  office,  518. 

rehearings,  517. 

reports  of  investigations,  513. 

regulations  by,  for  carriage  of  explosives,  525. 
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INTERSTATE  COMMERCE  COMMISSION— con<in«e<i. 
salaries  and  expenses,  518,  521. 
special  sessions,  518. 

J 

JOINT  CONTRACTORS,  110—112. 
JUDICIARY: 

Act  of  1911  .  .  54,  55. 

organization  of,  42 — 44. 
JURISDICTION:  see  COURTS;  FEDERAL  COURTS. 

Commerce  Court,  63 — 65. 

Court  of  Customs  Appeals,  65. 

Interstate  Commerce  Commission,  66,  67. 
JURY: 

qualification  of  jurors,  61,  62. 

trial  by,  57. 
JUS  DISPONENDI,  362—364,  401. 

L 

LEGAL  TENDER: 

bank  notes,   136. 
LIEN: 

banker,   129. 

bankruptcy,  280—282,  316,  317. 

broker,  468. 

carrier,   118,  501. 
California,  541. 
Georgia,  544. 
in  case  of  negotiable  bill  of  lading,  533,  634. 

factor,  464,  465. 

maritime,   119,   120. 

on  negotiable  instrument,   199. 

partners,  608,  609,  023. 

unpaid  seller,  382—384. 

Uniform   Sales  Act,   408. 
waiver,  384. 

warehouseman,  503,  556 — 558. 
LIMITATION: 

acknowledgment,  85. 

action  by  partner  for  account,  628,  629. 

by  or  against  trustee  in  bankruptcy,  269,  302. 

commercial  papers,  237,  238. 

discharge  of  contract  by,  97. 

promise  to  pay  debt  barred  by,  85. 
LIMITATION  OF  LIABILITY: 

by  contract  (carriers),  497 — 500. 

carriers  of  passengers,  496. 

conflict  of  laws,  492,  499,  500. 

foreign  shipowners,   491,  492. 

Barter  Act,  493—497,  527,  528. 
foreign  ships,  493,  495,  496. 

shipowners,  490—493,  526,  527. 
LIMITED  PARTNERSHIP: 

alteration  in  business  or  membership,  634. 

application  of  assets,  637,   638. 

actions  by  and  against,  638. 

assignment  of  share  of  partner,  638. 

authority  of  partners  after  dissolution,  639. 

activities  of  special  partners  in  the  business,  635,  636. 

construction  of  statutes,  629. 

certificate,  630. 

continuance  or  renewal,  632. 

California,  677—679;  see  CALIFORNIA. 

duration,  632. 

dissolution,  639. 

death  of  partner,  638,  639. 

effect  of  non-observance  of  formalities,  631 — 633. 

estoppel  of  partners  and  third  persons,  634. 

execution  against  property  of,  637. 

formation,  630—632. 
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LIMITED  PARTNERSHIP— eofUtnued. 
formalities,  631. 
firm  name  and  sign,  631. 
generally,  62). 

Gteorpia,  692—694:  see  GEORGIA. 
insolvency,  636—638. 
liability  of  partners,  630. 
Louisiana,  680,  681. 
Massachusetts,  683,  684. 
Montana,  679,  680. 

New  York,  675—677:  see  NEW  YORK. 
North  Dakota,  679,  680. 
Ohio,   681—683. 
Oklahoma,  679,  680. 

Pennsylvania,  684—691:  see  PENNSYLVANIA. 
purposBS,  630. 

rights  and  duties  of  partners  tn«er  »e,  633. 

rights  and  liabilities  of  partners  as  to  third  persons,  633 — 638. 
South  Dakota,  679,  680. 
Statutes,  679  et  seq. 
undue  preference,   636,   637. 

withdrawal  of  contribution  by  special  partner,  634. 
LOUISIANA: 

Civil  Law  in,   10,   11. 
partnership,  654 — 659. 

classification,   655. 

commercial,  656. 

dissolution,  658,  659. 

general  provisions,  654,  655. 

in  commendam,  680,  681. 

obligations  of  partners  inter  se,  656 — 658. 
towards  third  persons,  658. 

particular  partnerships,  656. 

universal,   655,   656. 
sale  of  goods:  see  SALE  OF  GOODS. 
sales  in  bulk,  447. 


MAINE: 

factors,  470. 
MANDAMUS: 

facilities  for  interstate  traffic,  621. 
MARINE  INSURANCE: 
analysis,  666. 
assignment  of  policy,  569. 
apportionment  of  loss,  573. 
arrests,  restraints  and  captures,  674. 
abandonment,  580. 
beginning  and  end  of  risk,  571,  572. 
barratry,   574. 

construction  of  contract,  669. 
collision,  573,  574. 
concealments,  575. 
constructive  total  loss,  679,  680. 
definitions,  568. 
deviation,  577. 
excepted  risks,  576. 
express  warranties,  675. 
foreign  corporations,  568. 
form  of  contract,  568,  669. 
"freight",  571. 

"goods  and  merchandise",  570. 
goods  stowed  on  deck,  571. 
general  average  losses,  678. 
illegality,  577,  578. 
implied  warranties,  576 — 578. 

deviation,  577. 

generally,  576. 

legality,  577,  578. 

seaworthiness,  576,  577. 
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MAKINE  INSURANCE— eonftnued. 

insurable  interest,   569,   570. 

incidental  expenses,   573. 

"lost  or  not  lost"  policies,   570. 

loss  after  expiration  of  policy  from  previous  injury,   572. 

measure  of  insurer's  liability,  578 — 581. 

necessity  of  good  faith,   569. 

non-disclosure  of  material  facts,   575. 

open  policy,  578. 

one-third  off  new  for  old,  578. 

partial  losses,  578,  579. 

particular  average  losses,  578. 

"perils  of  the  sea",   573. 

property  interests  covered,   570,   571. 

profits,   571. 

proximate  cause  of  loss,   572,  573. 

risks  assumed,  572 — 575. 

representations,   575. 

scope  of  Article,  567. 

som-ces  of  American  law  of,   567. 

statutory  regulations,   567,   568. 

smuggling,   577,   578. 

sue  and  labor  clause,  580,  581. 

subrogation,  580. 

time  policies,   571. 

theft,  574. 

total  loss,   579,  580. 

unreasonable  delay  in  voyage,   577. 

valued  policies,  579. 

voyage  policies,  571,  572. 

wager  policies,   569. 

"warranted  free  of  particular  average",  578. 

warranties,   575 — 578. 
MARITIME  JURISDICTION,  8. 
MARITIME  LIEN,    119,   120. 
MARRIED  WOMAN: 

as  commercial  agent,  455. 

bankruptcy,  250.  251. 

capacity  to  contract,    109,    1 10. 

sale  of  goods,   350. 
MARYLAND  (STATUTES): 

consignments  of  agricultural  products,  472. 

contracts  with  and  payments  to  factors,  471. 

dispositions  by  person  in  possession  of  documents  of  title,  471. 

insolvency  of  factor,  rights  of  principal  on,  471,  472. 

lien  of  consignee,  470 — 472. 

pledges  by  factors  &o,  471,  472. 

set-off  of  debt  due  by  agent  in  action  by  principal,  471,  472. 
MASS.A.CHUSETTS  (STATUTES): 

conditional  sales,  436,  437. 

consignees  and   factors,  473. 

equitable  attachment  of  partner's  share,  665. 

insolvency  of  partners,  666. 

limited   partnership,   683,   684. 

names  of  corporations,   665. 

partnership,   665,   666. 

sales  in  bulk,  447. 

set-off  in  case  of  dormant  partners,  665. 
MATURITY: 

bill  of  exchange,    188. 
MEASURE  OF  DAMAGES:  see  DAMAGES. 
MEMORANDUM  to  satisfy  Statute  of  Frauds,  355,  356. 
MEMORANDUM  CHECK,   180. 
MICHIGAN: 

sales  in   bulk,  448. 
MINNESOTA: 

conditional  sales,  438. 
MISREPRESENTATION: 

contracts  generally,    106,   107. 

sale  of  goods,  393,  394. 
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MISTAKE,   104—106. 
MONTANA  (STATUTES): 

limited  partnerships,  679,  680. 

partnership  generally,   652,   653. 
MORAL  OBLIGATION: 

as  a  basis  of  contract,  84,  85. 
MORTGAGE  ASSOCIATIONS  (NEW  YORK).  641—643. 
MUTUALITY  OF  OBLIGATION,  83,  84. 

N 
NATIONAL  BANKS:  see  BANKER. 
NECESSARIES: 
infants,    108. 
NEGOTIABILITY: 

bills  of  lading,   485,  486:   see  BILL  OF  LADING. 
warehouse  receipts:  see  WAREHOUSE  RECEIPT. 
NEGOTIABLE  INSTRUMENT:  see  BILL  OF  EXCHANGE;  CHECK;  PROMISSORY  NOTE, 
acceptance,   188 — 190. 

accommodation  parties,  liability  of,   198,  205. 
actions,   199. 

alteration,   200,   214,   215. 
blanks,  filHng,  203. 

collateral  and  additional  agreements,   182. 
consideration,   184,   185,  205. 
construction,   185,  204. 
capacity,    199,   200. 

California,  222—230:  see  CALIFORNIA, 
definitions,   179—181. 

distinguished  from  non-negotiable  instrument,   181. 
date,  place  of  payment,  seal,   184,  203. 
delivery,    185,   203,   204. 
defenses,   199,  200. 
essentials  of,   181 — 184. 

certainty  as  to  amount,   183,  201. 

how  payable,    182. 

must  be  unconditional,    182,   201. 

promise  or  order,    182,   201. 

time  for  payment,    182,   201. 

writing  and  signature,    181. 
forgery,   200,   204,   205. 

for  patent  rights  and  speculative  consideration,  221,  222. 
Georgia,  230—235:  see  GEORGIA, 
holder  in  due  course,   198,  207. 
illegality,  200. 
incomplete  instrument,  203. 
indorsement,   186,   187,  205—207. 

by  factor,  461. 
lien  on,   199. 

liability  of  parties,   196—198. 
law  relating  to,  generally,   17,   18. 
New  York,  221,  222. 
negotiation,   186,   187,  205—207. 
notice  of  dishonor,   192 — 195. 
payment  and  discharge,   187,   188. 
presentment  for  acceptance,   190,   191. 

for  payment,   191,   192. 
protest,   195,   196. 
rights  of  holder,   198. 

table  of  days  of  grace,  interest  and  limitations,  237,  238. 
Texas,  235—237. 

transfer  without  indorsement,   187. 
Uniform  Negotiable  Instruments  Law,  201 — 221. 

alteration,  214,  215. 

bills  of  exchange,  215—220:  see  BILL  OF  EXCHAN'JE. 

computation  of  time,  221. 

consideration,   205. 

definitions,  220,  221. 

discharge,  214,  215. 

form  and  interpretation,  201 — 205. 

liability  of  parties,  208—210. 
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NEGOTIABLE  INSTRUMENT— conimued. 

negotiation,   205—207. 

notice  of  dishonor,  211 — 213. 

presentment  for  payment,   210,   211. 

promissory  notes  and  checks,   220. 

rights  of  holder,   207,   208. 

States  in  force,    179. 
usury,  200. 

waiver  of  notice  of  dishonor,   195. 
NEW  HAMPSHIRE: 

conditional  sales,  438,  439. 
NEW  JERSEY: 

conditional  sales,   439. 
partnership  associations,   706 — 708. 
sales  in  bulk,  448,  449. 
NEW  YORK  (STATUTES): 
conditional  sales,  439 — 442. 
factors,  474. 
limited  partnerships,  675 — 677. 

actions  by  and  against,   676. 

dissolution,   677. 

formation,   675. 

fraudulent  preference,  676. 

liability  of  partners,   676. 

powers  of  partners,   676. 

renewal  or  continuance,   675. 
negotiable  instruments  for  patent  rights  or  speculative  consideration,   221,   222. 
partnership,  640 — 647. 

authority  and  liability  of  general  partner,   640. 

assignments  for  benefit  of  creditors,  643,   644. 

banking  companies,  notes  of,   641. 

compositions,  644. 

continuance  of  partnership  or  business  name,   640,   641. 

of  business  pending  action  for  account  or  dissolution,  640. 

definition,   640. 

engaged  in  transport,  action  against,   645. 

execution  against,  646. 

fictitious  firm  names  prohibited,  641. 

firm  name,   640,  641. 

judgment  against  joint  debtors,   644,  645. 

mortgage  &c,  associations,  641 — 643. 

newspaper  associations,   643, 

receiver,  payment  of  wages  by,   644. 

revocation  of  licence  of  mortgage  &c  association,   643. 

service  of  process,   644. 

when  partner  not  sued  remains  liable,  646. 
sales  in   bulk,  449. 
NORTH  DAKOTA  (STATUTES): 
limited  partnership,   679,   680. 
partnership,   653. 
NOTICE  OF  DISHONOR,   192—195,  211—213. 
NOVATION,  96,   114,   115. 
on  change  in  firm,   621. 

0 

OBLIGATION:  see  CONTRACT. 
OFFER  AND  ACCEPTANCE,  76—78. 
OHIO  (STATUTES): 

conditional  sales,   442. 

consignees  and  factors,  474,   475. 

discharge  of  joint  debts,  659,   660. 

judgment  on  joint  contract  or  instrument,   662,   663. 

limited  partnerships,  681 — 683. 

partnership: 

actions  by  and  against,  662,   664. 

compositions  by  partners,  659,   660. 

death  of  partner,  duties  and  rights  of  surviving  partners,   660,   661. 

execution  on  judgment  against  the  firm,  662. 

fictitious  names,  661,   662. 

fraud  by  partner,   664. 
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OHIO  {STATUTES)— oontinued. 

geimishee  proceedings,  663. 

judgment,  revivor  and  new  parties  to,  662,  663. 

receiver,   664. 

service  of  process,  663,  664. 
partnership  associations,  703 — 705. 

contributions,  705. 

dissolution  and  winding-up,  705. 

formation,  703,  704. 

liability  of  members,   704. 

management,  704,  705. 

transfer  of  interest  in,  704. 
sales  in  bulk,  449,  450. 
OKLAHOMA  (STATUTES): 
conditional  sales,  443. 
limited  partnerships,  679,  680. 
partnership,  653. 
OPTIONS: 

validity  of,   102. 

P 

PAROL  EVIDENCE: 

to  vary  or  explain  bill  of  lading,  486,  487. 
written  contract,  80,  87. 
PARTICULAR  AVERAGE,  578. 
PARTNERSHIP: 
analysis,   584. 
authority  of  partners  to  act  for  firm,  597 — 602. 

acts  outside  scope  of  business,  598. 

admissions,   601. 

after  dissolution,  622. 

assignment  for  benefit  of  creditors,  600. 

authority  to  do  particular  acts,  599 — 601. 

bills  and  notes,  600. 

confession  of  judgment,  600. 

deeds,  599,  600. 

generally,  597. 

restrictions  on,  599. 

scope  of,  597,  598. 

surviving  partners  on  death  of  partner,  622. 
advances  by  partners,  612,  626. 
acts  on  the  part  of  the  firm,   601,  602. 
agents  and  servants,  602. 

assets,  application  of,  to  liabilities,   607 — 610. 
actions  by  and  against  firms,   610,   611. 
assignment  of  share  of  partner,   615,   616. 
admission  of  new  member,  616,  617. 
account,  action  for,  628,  629. 
bankruptcy  of,  251,  252,  293—295,  301,  319. 

administration  of  estate,   294,   295,   301. 

apportionment  of  expenses,  295. 

effect  of  discharge,   295. 

individual  and  partnership  debts,   294.   301,   607 —   1)9. 

proof  of  claims,  294,  301. 

what  Courts  have  jurisdiction,   293. 
breach  of  trust  by  partner,  liability  of  firm  for,  601. 
California  (statutes),  647—652:   see  CALIFORNIA. 
continuance  beyond  term  fixed,  617. 
creditors  of  individual  partners,  rights  of.   609. 
continuation  in  old  firm  name  on  death  of  partner,  605,  606. 
criminal  liability,  602. 
construction  of  articles,   611. 

conversion  and  conveyance  of  real  property  of,  596. 
capacity  to  become  a  partner,  588. 
contract  of,  587—590. 
classes  of,   587. 
definitions,  587,  590,  591. 
dormant  partners,   591. 
dissolution,  616 — 629. 

authority  of  partners  after,  622. 
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PARTNERSHIP — continued, 
dissolution — continued. 
assets,  625. 

action  for  account,  628,  629. 
arbitration,  settlement  by,  628. 
by  act  of  the  partners,   617.   618. 
by  operation  of  law,   618. 
by  judicial  decree,   618. 
by  bankruptcy  of  partner,   620. 
contributions  for  payment  of  liabilities,  625,  626. 
definition,   616. 

discharge  of  partner  from  liability  on,  621. 
final  settlement  by  agreement,  627. 
for  fraud  or  misrepresentation.   624. 
grounds  for  dissolution  by  Court,   618. 
goodwill,   625. 

liquidation  and  settlement  between  the  partners,  624 — 629. 
notice  of,  when  necessary,   619,   620. 
order  of  payment  of  liabilities,  626. 
persons  entitled  to  notice  of,  620. 
power  of  partners  to  dissolve,  617. 
profits  accruing  after,  624. 
premium,   625. 
right  of  partners  to  notify,  620. 

to  take  part  in  liquidation,   622. 
as  to  application  of  partnership  property,  623. 
settlement  without  satisfaction  of  liabihties,  627. 
when  effective,  619,  620. 
winding-up  by  Court,   625,   627. 
execution  against  share  of  partner,   615,   616. 
exoneration  of  partner  from  future  liability,   606,   607. 
estoppel,  partner  by,  590,  591,  603—606. 

rights  of  partners  by,  inter  se,  605,   606. 
firm,  the,  591—593. 
firm  name,  593 — 595. 
form  of  contract,  587,  588. 
Georgia  (statutes)   671—674:  see   GEORGIA, 
holding  out,  603—606. 

in  commendam,  680,   681:   see  LOUISIANA. 

insolvency,  transfer  of  partnership  property  pending,   609,  610. 
incoming  partner,  liability  of,  606. 
induced  by  fraud,  589,  590,  624. 
law  of,  generally,    15. 

loan  in  consideration  of  share  of  profits,  589. 
legal  entity,  whether  a,   591 — 593. 
liability  on  contracts,  602,   603. 
lien  on  partnership  property,   608,   609,   623. 
limitation  and  laches  in  action  for  account,  628,  629. 
limited,   629—639:   see  LIMITED  PARTNERSHIP. 

statutes:  California,  677—679:  see  CALIFORNIA. 
Georgia,   692—694:   see  GEORGIA. 
Louisiana,   680,   681. 
Massachusetts,  683,  684. 
Montana,   679,   680. 

New  York,  675—677:  see  NEW  YORK. 
North  Dakota,   679,   680. 
Oklahoma,  679,  680. 
Ohio,   681—683. 

Pennsylvania,  684—691:  see  PENNSYLVANIA. 
South  Dakota,  679,  680. 
other  States,  694,  695. 
Louisiana  (statutes),   694—699:   see  LOUISIANA, 
marshalling  firm  and  individual  assets,  607,  608. 
Massachusetts  (statutes),  665,  666. 
Montana  (statutes),  652,  653. 
nature  of,  587. 

New  York  (statutes),  640—647:  see  NEW  YORK. 
North  Dakota  (statutes),  653. 
novation  on  change  in  firm,  621. 
notice  to  partner,  when  notice  to  firm,  601. 
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PARTNERSHIP— conMnued. 

newspaper  proprietors,  594. 

ostensible  partner,  591,  603 — 606. 

Ohio  (statutes),  659—664:  see  OHIO. 

Oklahoma  (statutes),   653. 

partner  in  commendam,  591. 

partnership  property,  595 — 597. 

partnership  acts,  601,  602. 

Pennsylvania  (statutes),  666—671:  see  PENNSYLVANIA. 

registered  partnerships  (Pennsylvania),  708 — 711. 

relations  of  partners  inter  se,  611 — 616. 

duty  to  account,  613,  614. 

generally,  611. 

indemnity,  612. 

interest,  612,   613. 

majority,  rights  of,   613. 

nature  of  interest  in  partnership  property,  614,  615. 
partner's  share,  615,  616. 

partnfirship  books,  613. 

profits  and  losses,  611,  612. 

profits  from  rival  business,  614. 

rules  determining  rights  and  duties,  611 — 613. 
registration  in  case  of  fictitious  name,  594,  595. 
relations  of  partners  with  third  persons,  597 — 611. 
secret  partners,  591. 
service  of  process,  611. 

sharing  profits  primd  facie  evidence  of  partnership,  588,  589. 
subject  matter  of  contract  of,  588. 
specific  performance  of  contract  of,   590. 
sub-partnerships,  590. 
South  Dakota  (statutes),  653. 
torts  of  partner,  liability  of  firm  for,   601,   602. 
transactions  of  partners  affecting  creditors,  609. 
PARTNERSHIP  ASSOCIATIONS: 
New  Jersey,  706—708. 
Ohio,  703—705:  see  OHIO. 

Pennsylvania,  695—703:  see  PENNSYLVANIA. 
PATENT  RIGHTS: 

negotiable  instruments  given  for,  221,  222. 
PATENTS: 

powers  of  Federal  Government,  8. 
PENNSYLVANIA  (STATUTES): 

compromises  by  joint  debtors,  668,  669. 

consignees  and  factors,  475,  476. 

food,  implied  warranty  on  sale  of,  451. 

foreign  limited  partnerships  and  companies,  service  on,  691. 

limited  partnerships,  684 — 691. 

alteration,  687,  691. 

assignment  of  interest  of  partner,  690. 

certificate,  685—687. 

contributions  of  special  partners,  685. 

dissolution,   690,   691. 

formation,  684 — 688. 

increase  of  capital,  688. 

insolvency,  690,  691. 

management,  688 — 690. 

name  and  sign,  688. 

original  capital  not  to  be  impaired,  689. 

publication  of  terms  of  partnership,  687. 

powers  of  special  partners,  689. 

renewal,  687. 

service  of  process,  691. 

undue  preference,  689,  690. 
partnership  (general),  667 — 671. 

action  for  account,  670,  671. 

compromises  by  partners,  668,  669. 

confession  of  judgment  by  partner,  667. 

death  of  partner,  liability  of  estate  for  debts,  667. 

execution  against  partners,  668. 

formation,  666,  667. 
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PENNSYLVANIA  (STATUTES)— con^inuerf. 

judgment  against  a  partner  no  bar  to  proceedings  against  others,  667. 

loan  &c  in  consideration  of  share  in  profits,  669. 

partnership  accounts,  668,  670,  671. 

suits  between  firms  with  partners  in  common,  667. 
partnership  associations,  695 — 703. 

articles  of  association,  695,  696. 

by-laws,  703. 

capital  stock,  695. 

common  seal,  701. 

contributions  to  capital  in  real  or  personal  estate,  701,  702. 

dividends,  700. 

dissolution  and  winding-up,  700,  701. 

formation,  695,  696. 

interests  in  are  personal  property,  698. 

liability  of  members,  696,  697. 

managers  —  salaries  —  debts  —  liabilities,  699,  703. 

may  hold  realty  and  sue  and  be  sued  in  association  name,  702. 

renewal,  702,  703. 

service  of  process,  702. 

telegraph  and  telephone  companies,  695. 

transfer  of  stock,  698. 

use  of  word  "limited",  697,  698. 
registered  partnerships,  708 — 711. 

dissolution,  710,  711. 

formation,   708,   709. 

liability  of  members,   709. 

management,  709,  710. 

name,  709. 

powers  as  to  real  estate,  710. 

renewal,  711. 

service  of  process,  710. 

transfer  of  interest  of  partner,  710. 
sale  by  sample,  impUed  warranty  on,  450. 
sales  in  bulk,  450. 
PERILS  OF  THE  SEA,  488,  573. 
PHILIPPINES: 

civil  law  in,   11. 

Insolvency  Law,  1909  .  .  324—343. 

acts  of  insolvency,  328,  329. 

amendment  of  petition,  328. 

adjudication  of  insolvency,  329,  330. 

assignees,  331 — 335. 

accounts  of  assignees,  334 — 335. 

appeals,  343. 

bond  of  petitioning  creditor,  329. 
of  assignee,  332. 

composition,  339. 

creditor's  petition,  328,  329. 

classification  of  creditors,  335,  336. 

costs,  343. 

duties  of  assignee,  333 — 335. 

discharge,  339—341. 

examination  of  debtor  and  witnesses,  339. 

expenses  and  remuneration  of  assignees,  334. 

election  of  assignee,  331,  332. 

fraudulent  preferences  and  transfers,  341. 

involuntary  insolvency,  328 — 331. 

miscellaneous  provisions,  342,  343. 

penal  provisions,  341,  342. 

powers  of  assignee,  332,  333. 

preferential  creditors,  336. 

partnerships  and  corporations,  336,  337. 

proof  of  debts,  337,  338. 

receiver,  342. 

resignation  of  assignee,  330,  331. 

seizure  of  property  by  sheriff,  330,  331. 

sale  of  property,  334. 

set-off,  338. 

secured  creditors,  338. 
B  47 
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suspension  of  payments,  324 — 327. 
voluntary  insolvency,  327,  328. 
PLEDGE:  '  •• 

by  factor  or  other  commercial  agent:  tee  FACTOR. 

of  biU  of  lading,  485,  486. 
PORTO  RICO: 

civil  law  in,   11. 

national  banking  laws  applicable  to,   173. 
PREFERENTIAL  DEBTS: 

in  bankruptcy,  278,  279,  315. 
PRINCIPAL:  see  AGENT;  FACTOR. 

PRIVATE  INTERNATIONAL  LAW:  see  CONFLICT  OF  LAWS. 
PROCEDURE: 

at  common  law,  56,  57. 

bankruptcy,  59,  304—307,  318—324. 

contempts,  61. 

distinction  between  common  law  and  equity.  66. 

in  Admiralty,   58,  59. 

in  equity,  57,  58. 

interstate  commerce  commission  (q.  v.),  517. 

qualification  of  jurors,  61,  62. 

trial  by  jury,  57. 

writ  of  habeas  corpus,  60,  61. 
injimction,   59,  60. 
error,  62,  63. 
PROMISSORY  NOTE:  see  BILL  OF  EXCHANGE;  NEGOTIABLE  INSTRUMENT. 

jiccommodation  party.   198. 

California,  229. 

capacity,   199,  200. 

construction,   185. 

definition,   180,  220. 

delivery,   185. 

for  patent  rights  or  speculative  consideration,  221,  222. 

Georgia,   231—235. 

liability  of  parties,   196 — 198. 

must  be  unconditional,   182. 

notice  of  dishonor,   192 — 195. 

Texas    235—237. 
PROOF  OF  DEBTS  in  bankruptcy,  271—275,  312,  313,  321. 
PROTEST: 

bill  of  exchange,   195,   196,  217,  218. 

California,  228,  229. 

Georgia,   232. 
PUBLIC  POLICY: 

contracts  in  contravention  of,   101. 

Q 

QUALIFIED  ACCEPTANCE,  189. 
QUALIFIED  INDORSEMENT,   186. 
QUASI  CONTRACT,  76. 

B 

RAILROAD:  see  CARRIER. 
REASONABLE  F.4CILITIES: 

duty  of  common  carrier  to  provide,  483,  505,  506. 
REDHIBITORY  ACTION,  427,  428. 
REFEREES:  see  BANKRUPTCY. 
HEGISTERED  PARTNERSHIPS: 

Pennsylvania,  708 — 711. 
RELEASE: 

of  conditionEil  obligation,  96. 
RESCISSION: 

of  contract,  97,  99,   100. 

of  sale  by  buyer,  391,  392. 
by  seller,  388,  389. 
Louisiana,  429 — 431. 
under  Uniform  Sales  Act,  410,  412. 
RESERVE: 

banks,   157—160. 
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RESPONDENTIA,   119. 
RESTRAINT  OF  TRADE: 

contracts  in,   102,   103. 
RESTRICTIVE  INDORSEMENT,   186 
RHODE  ISLAND: 

consignees  and  factors,  476,  477. 

s 

SALE  OF  GOODS: 
analysis.   346. 

acceptance  for  purposes  of  Statute  of  Frauds,  353,  354. 
approval,  sale  on,  360,  361. 
appropriation  of  goods  to  contract,  361,  362. 
anticipatory  breach  of  contract,  390. 
acceptance,  duty  of  buyer  as  to,  377,  378. 

effect  of,  on  right  to  sue  for  damages,  378 — 380. 
basis  of  the  law  as  to,  347. 

breach  of  warranty,  remedy  of  buyer  for,  391,  392. 
California  Civil  Code,  414 — 418. 

damages  for  breach,  417,  418. 

delivery,  415. 

exchange,  417. 

form  of  contract,  415. 

rights  and  obligations  of  seller,  415,  416. 
of  buyer,  416. 

sale  by  auction,  416,  417. 

sale  and  agreement  for  sale,  414. 

States  which  have  adopted,  396. 

stoppage  in  transit,  4)7. 

warranty,   415,   416. 
capacity  of  parties,  349 — 351. 
corporations,   351. 

contract  of  manufacture  distinguished  from  sale,  352. 
conflict  of  laws  (Statute  of  Frauds),  356. 
caveat  emplor,  374,  375. 
cash  sales,  372. 

conditions  and  warranties,  371 — 377. 
conditional  sales,  365 — 367,  371. 

Alabama,  433,  434. 

Connecticut,  434,  435. 

Columbia,  435. 

Georgia,  435. 

Illinois,  436. 

Indiana,  436. 

Massachusetts,  436,  437. 

Minnesota,  438. 

New  Hampshire,  438,  439. 

New  Jersey,  439. 

New  York,  439 — 442. 

Ohio,  442. 

Oklahoma,  443. 

Texas,  443. 

Washington,  443,  444. 

Wisconsin,   445. 

circumstances  affecting  validity  of  gales,  392 396. 

creditors,  fraud  on,  394,  395. 
damages  for  non-acceptance,  389. 
for  non-delivery,  390. 
for  breach  of  warranty,  392. 
definitions,  348. 

distinction  between  sale  and  contract  to  sell,  348. 
destruction  of  subject-matter,  358. 
delivery  to  carrier,  362,  370. 
deliverj'  generally,  369 — 371. 
duties  of  seller,  368—377. 

distinction  between  condition  and  warranty,  371. 
description,  sale  by,  376. 
duties  of  buyer,  377 — 382. 
delay  in  acceptance,  378. 
earnest,  354. 


47' 


740  INDEX. 

SALE  OF  GOOVS— continued. 
express  warranties,  372 — 374. 
fixtures,  353. 
future  goods,  356,  357. 
F.  O.  B..  362. 

food,  warranty  on  sale  of,  376,  451. 
fraud,  393—395. 
Georgia  Code,  418—420. 
growing  crops,  352,  353. 

goods  improperly  delivered,  duties  of  buyer  as  to,  380. 
introduction,  347. 
infants,  349. 
insanity,  350. 

implied  warranties,  374—376,  450,  451. 
instalments,  contract  for  delivery  in,  370. 
inspection,  right  of,  by  buyer,  377,  378. 
insolvency  of  buyer  before  delivery,  383,  384. 
at  time  of  sale,  393,  394. 
illegality,  395,  396. 
jus  disponendi,  362—364,  536,  537. 
legal  tender,  381. 
lien  of  unpaid  seller,  382^384. 
Louisiana  Civil  Code,  421 — 438. 

auction  sales,  431,  432. 

capacity  to  buy  and  sell,  421,  422. 

concealed  vices  in  thing  sold,  428. 

delivery,  424,  425. 

exchange,  433. 

how  contract  perfected,  422,  423. 

judicial  sales,  432,  433. 

lesion,  rescission  for,  431. 

nature  and  form  of  contract,  421. 

obligations  of  seller,  424 — 428. 
I  of  buyer,   428,  429. 

risk  of  loss,  423,  424. 

redhibitory  action,  427,  428. 

resolution  and  rescission  of  sale,  429—431. 

right  of  redemption,  429 — 431. 

sales  on  seizure  or  execution,  432,  433. 

sale  per  aversionem,  425. 

subject  matter  of  contract,  422. 

warranty  against  eviction,  425 — 427. 
against  vices,  427,  428. 
mutual  assent,  349. 
married  women,  350. 
"more  or  less",  370. 

manufacturer,  implied  warranty  by,  375. 
misrepresentation,  393,  394. 
nature  and  formation  of  contract,  348  et  aeq. 
"note  or  memorandum"  to  satisfy  Statute  of  Frauds,  355,  356. 
notice  of  rejection  by  buyer,  380. 
payment  of  the  price,  381,  382. 
to  agent  of  seller,  382. 
place  of  payment,  381. 
of  delivery,  369. 
price,  the,  358. 

provisions,  warranty  on  sale  of,  376. 
risk  of  loss,  364. 
rejection,  right  of,  378—381. 
remedies  for  non-performance,  382 — 392. 
resale,  seller's  right  of,  388. 
rescission  of  sale  by  seller,  388,  389. 
by  buyer,  391,  392. 
remedies  of  seller  against  buyer  personally,  389,  390. 

of  buyer,  390—392. 
sales  in  bulk,  395. 

California,  445. 

Connecticut,  446. 
Georgia,  446,  447. 
Louisiana,  447. 
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SALE  OF  GOODS — continued. 
Massachusetts,  447. 
Michigan,  448. 
New  Jersey,  448 — 449. 
New  York,"  449. 
Ohio,  449,  450. 
Pennsylvania,  450. 
sale  distinguished  from  similar  tremsactions,   348,   349. 
States  in  which  writing  is  not  necessary.  351. 
Statute  of  Frauds,  351—356,  397. 

acceptance  and  receipt  for  purposes  of,  353,  354. 
conflict  of  laws,  356. 

contract  of  manufacture  distinguished  from  sale,  352. 
earnest  and  part  payment,  354. 
fixtures,   353. 
"goods",  352,  353. 
growing  crops,  352,  353. 
"note  or  memorandum",  355,  356. 
signature  by  agent,  355,  356. 
subject-matter  of  sale,  356 — 358. 
"sale  or  return",  360,  361. 

seller  allowed  to  remain  in  possession,  second  purchaser  from,  307. 
sale  "to  arrive",  371. 
sample,  sale  by,  376,  377,  400. 
specific  performance,  390,  391. 
stoppage  in  transitu,  384- — 388. 

beginning  and  end  of  transit,  384.  385. 
definition,  384. 
effect  of,  386. 

execution  against  the  goods,  386. 
exercise  of  right  against  third  persons,  387,  388. 
how  right  exercised,  387. 

negotiation  of  bill  of  lading  by  buyer,  386 — 388. 
partial  deliver}'  to  buyer,  386. 
waiver  of  right  of,  386. 
time  for  delivery,  370. 

for  payment  of  price.  372,  381. 
title,  imphed  warranty  of,  374. 
transfer  of  document  of  title  to  buyer,  383. 
transfer  of  property  in  goods,  358 — 368. 
appropriation,   361,   362. 

bond  fide  purchasers  from  buyer  under  voidable  title,  367,  368. 
conditional  purchasers,  365 — 367. 
generally.  358,  359. 

goods  to  be  weighed,  measured  (Sjc,  360. 
goods  to  be  delivered  at  particular  place,  362. 
reservation  of  jus  disponendi,  362 — 364. 
risk  of  loss,   364. 

rules  for  ascertaining  intention,  359 — 362. 
sale  or  return,  360,  361. 
sale  on  approval,  360,  361. 
sale  by  person  not  owner,  364 — 368. 

second  purchasers  and  creditors  of  seller  in   possession.   307. 
unspecified  goods,  361,  362. 
undivided  interest  in  chattels,   357. 
unspecified  goods,  359,  361,  362. 
uncertainty,  358. 
"vmpaid  seller",  382,  383. 
Uniform  Sales  Act,  396  et  seq. 
auction  sales,  402. 
acceptance,  407. 

actions  for  breach  of  contract,  410 — 412. 
breach  of  warranty,  remedies  for,  412. 
capacity  of  parties,  397. 
conditions  and  warranties,  399,  400. 
definitions,   413,   414. 
deUvery  of  goods,  405 — 407. 
documents  of  title,  403 — 405. 
formation  of  contract,  396,  397. 
in  what  States  in  force,  396. 
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SALE  OF  GOODS — continued. 

instalment  deliveries,  406. 

interpretation  of  terras,  412 — 414. 

jus  disponendi,  401. 

lien  of  unpaid  seller,  408. 

negotiable  documents  of  title,  403—405. 

performance  of  contract,  405 — 407. 

price,  the,  398. 

risk  of  loss,  402. 

right  to  examine  goods,  407. 

refusal  by  buyer  to  take  delivery,  407. 

rights  of  unpaid  soUe'-  against  goods,  407 — 410. 

resale  by  seller,  409,  410. 

rescission,  by  seller,  410. 

by  buyer,  412. 
remedies  of  buyer,  411,  412. 
of  seller,  410,  411. 
sale  by  sample,  400. 
subject-matter  of  contract,  397,  398. 
stoppage  in  transit,  408,  409. 
transfer  of  property  in  goods,  400 — 405. 
of  documents  of  title,  403 — 405. 
"unpaid  seller",  definition  cf,  407,  408. 
valuation,  sale  at,  358. 

voidable  title,  purchase  from  person  with,  367,  368. 
waiver  of  lien  by  seller,  384. 
warranties  on  sales  by  sample,  376,  377. 

generally,  371—377. 
writing,  when  necessary,  351 — 356. 
SAMPLE,  SALE  BY,  376.  377,  400. 
SAVINGS  BANK,   123,   124. 
SECRET  PROFITS: 
factors,  459,  460. 
SECURED  CREDITORS,  277,  313. 
SERVICE  OF  PROCESS: 

partnerships,  611. 
SET-OFF: 

in  bankruptcy,  278,  317. 

of  debt  due  bv  agent  in  action  by  principal,  466. 
SHIPMASTER: 

authority  to  give  bottomry  bonds,   119. 
to  issue  bills  of  lading,  484. 
SHIPOWNERS: 

limitation  of  liabUity  of,  490 — 493,  526,  527. 
SHIP'S  HUSBAND,  455. 
SOURCES  OF  LAW,   12—15. 
SOUTH  DAKOTA  (STATUTES): 
limited  partnerships,  679,  680. 
partnership  (general),  653. 
SPECIAL  INDORSEMENT,   186. 

SPECIAL  PARTNERSHIP:  see  LIMITED  PARTNERSHIP 
SPECIALTY,  80,  84. 
SPECIFIC  PERFORMANCE: 
contracts  generally,  98,  99. 
contract  of  partnership,  590. 
sale  of  goods,  390,  391. 
STATE  COURTS,  43,  44. 

concurrent  jurisdiction  with  Federal'Courts,  51. 
jurisdiction  in  bankruptcy,  246,  247,  305. 
removal  of  causes  to  Federal  Courts,  51 — 54. 
writs  of  error  to,  62,  63. 
STATE  GOVERNMENTS: 
powers  of  generally,  9. 

as  to  bankruptcy,  7,  244. 
STATUTE  OF  FRAUDS: 
del  credere  agent,  463. 

sale  of  goods,  351—356,  397:  see  SALE  OF  GOODS, 
signature  by  broker,  468. 
STATUTES  OF  LIMITATION: 

action  by  partner  for  account,  628,  629. 
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STATUTES  OF  LIMITATION— continued. 

acknowiedgment,  85. 

commercial  papers,  237,  238. 

discharge  of  contract  by,  97. 

promise  to  pay  debt  barred  by,  85. 
STOCK  EXCHANGE  SPECULATION,  101,  102. 
STOPPAGE  IN  TRANSIT: 

beginning  and  end  of  transit,  384,  386. 

California  Civil  Code,  417. 

definition,  384. 

effect  of,  386. 

execution  against  the  goods,  386. 

exercise  of  right  against  third  persons,  387,  388. 

Georgia,  544. 

negotiation  of  bill  of  lading  by  buyer,  386 — 388. 

partial  delivery  to  buyer,  386. 

Uniform  Sales  Act,  408,  409. 

waiver  of  right  of,  386. 
STRAIGHT  BILL  OF  LADING,  485. 
SUBROGATION: 

marine  insurance,  580. 

surety,   118. 
SUE  AND  LABOR  CLAUSE,  580,  581. 
SUNDAY  CONTRACTS,  103. 
SUPERCARGO,  455. 
SUPREME  COURT,  44. 
SURETYSHIP: 

conflict  of  laws,   116. 

construction,   117. 

creation  of  guaranty,   116,   117. 

definition,    116. 

special  defenses  of  surety,   117. 

steps  necessary  on  default  to  fix  liability  of  surety,   118. 

subrogation,   118. 

T 

TAXATION  OF  BANKS,  164—166. 
TELEGRAPH  COMPANIES: 

Pennsylvania,  695. 
TENDER: 

bank  notes,   136. 
TEXAS  (STATUTES): 

bills  and  notes,  235—237. 

conditional  sales,  443. 
THROUGH  TRAFFIC  AND  RATES,  508,  614,  515. 
TIME: 

computation,  in  bankruptcy,  296,  307. 

for  performance  of  contract,  96. 
TRADE  MARKS: 

powers  of  Federal  Government,  8. 
TREATIES: 

proprietary  rights  of  aliens  under,  66. 

U 
UNDUE  INFLUENCE,  107,  108. 
UNDUE  PREFERENCE: 

by  carriers,  483,  506,  507,  523.  624:  see  CARRIER. 

in  bankruptcy,  282,  283,  314,  316,  317. 

limited  partnerships,  636,  637. 

partnerships  generally,  609,  610. 
UNIFICATION,   19,  20. 

UNIFORM  BANKRUPTCY  ACT,  298—318:  see  BANKRUPTCY. 
UNIFORM  BILLS  OF  LADING  ACT:  see  BILL  OF  LADING. 
UNIFORM  NEGOTIABLE  INSTRUMENTS  LAW,  201—221:  see  BILL  OF  EXCHANGB; 

NEGOTIABLE  INSTRUMENT. 
UNIFORM  SALES  ACT,  396  et  seq.:  see  SALE  OF  GOODS. 

UNIFORM  WAREHOUSE  RECEIPTS  ACT,  552  tt  seq.:  see  WAREHOUSE  RECEIPT. 
USURY,  103. 
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V 

VALUATION,  SALE  AT,  358. 

w 

WAGERING  CONTRACTS,   101,   102. 
WAIVER: 

of  lien  by  factor,  465. 

by  unpaid  seller,  384. 
of  notice  of  dishonor,   195. 
of  right  of  stoppage  in  transit,  386. 
WAREHOUSE  RECEIPT: 
generally,  502,  603. 
Uniform   Warehouse  Receipts  Act: 

altered  receipts,  554. 

cancellation  of,  on  delivery,  554. 

definitions,  561. 

duplicates  to  be  so  marked,  563. 

delivery  of  goods,  553,  554. 

duplicate  receipts,  554. 

duty  to  keep  goods  separate,  655,  556. 

estoppel,  by  555. 

execution  against  the  goods,  666. 

form  of,  552,  553. 

in  what  States  adopted,  503,  652. 

interpleader  by  adverse  claimants,  555. 

indorser  not  a  guarantor,  559. 

interpretation,  561. 

lost  or  destroyed  receipts,  554. 

liability  for  non-existence  or  misdescription  of  goods,  555. 

lien  of  warehouseman,  556 — 558. 

misdelivery,  554. 

negotiation  and  transfer,  558 — 560. 

negotiable  receipt,  definition,  553. 

non-negotiable  receipt,  definition,  552. 

obligation  and  rights  of  warehouseman  on,  553 — 558. 

offenses,  560,  561. 

vendor's  lien  defeated  by  negotiation  of,  560. 

warranties  on  sale  of,  559. 
.    who  may  issue,  552. 

Washington,  561 — 563. 
WAREHOUSEMAN:  see  WAREHOUSE  RECEIPT, 
duties,  502. 
in  general,  502. 

liability  for  loss  or  damage,  502,  555. 
lien,  503,  556—558. 
nature  of  warehouse  receipt,  502,  503. 
satisfaction  of  lien  by  sale,  557,  668. 
WARRANTY: 

by  factor,  456. 

California  Civil  Code  (sale  of  goods),  415,  416. 

express,  on  sale  of  goods,  372 — 374. 

implied,  of  title  and  quality,  on  sale,  374 — 376. 

Louisiana  Civil  Code,  against  eviction,  425 — 427. 

against  vices,  427,  428. 
marine  insurance:  see  MARINE  INSURANCE, 
of  authority  by  agent,  465. 
remedy  of  buyer  for  breach  of,  391,  392. 
sale  of  goods,  371—377. 
by  sample,  376,  377. 
of  bill  of  lading,  536. 
of  warehouse  receipt,  559. 
Uniform  Sales  Act,  399,  400. 
WASHINGTON  (STATUTES): 
bills  of  lading,  546,  547. 
carriers,  546 — 551. 
conditional  sales,  443,  444. 
cruelty  to  animals  in  transit,  551. 
delivery  of  freight,  548. 
demurrage,  548 — 551. 
discrimination  by  railroad  companies,  560. 
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WASHINGTON  (STATUTES)— continued. 

duties  and  liabilities  of  transportation  companies,  547,  548. 

duplicate  bills  of  lading  &c,  563. 

notice  of  arrival  of  shipment  to  consignee,  648. 

railroad  commission,  561. 

refusal  of  consignee  to  accept  freight,  550. 

storage  charges,  549. 

warehouse  receipts,  561 — 563. 
WAY  BILL:  see  BILL  OF  LADING. 
WISCONSIN  (STATUTES): 

conditional  sales,  445. 

consignees,  factors  &c,  477. 
WINDING-UP: 

partnerships,  624—629:  see  PARTNERSHIP. 
WRIT  OF  ERROR.  62,  63. 
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THE 

COMMERCIAL  LAWS 

OF  THE  WORLD 

In  their  original  languages,  accompanied  by  an  English  translation. 

In  35  large  volumes,  handsomely  bound  in  leather. 
Pricefortheset£1.15s,  neta  volume.  Separate  volumes  £2.2s,  net  rach. 


jHE  ceaseless  expansion  of  the  world's  trade  has  made  it  a  necessity 
for  merchants  and  lawyers  to  study  the  commercial,  exchange,  bank- 
ruptcy and  maritime  laws  of  the  countries  with  which  they,  or  their 
clients  have  dealings.  The  man  of  business  who  has  to  deal  with  foreign 
countries  soon  finds  himself  in  difficulties  unless  he  is  "au  courant"  with  the 
laws  of  such  countries.  The  lawyer  who  advises,  the  judge  who  gives  decisions, 
are  often  at  a  loss  when  they  come  into  contact  with  the  laws  of  other  countries. 
Consequently  the  time  has  come  when  it  is  necessary  to  collect  the  Commercial 
Laws  of  the  World  in  an  accessible  form,  to  interpret  them,  and  to  place  them 
in  a  reliable  and  exhaustive  work  ready  to  hand.  Lawyers,  commercial  men,  export 
merchants  and  trading  corporations  will  find  in  this  work  convenient  and  trust- 
worthy information  as  to  the  legal  obligations  arising  from  operations  abroad. 
In  commercial  life  it  will  remove  that  feeling  of  uncertainty  in  regard  to  points 
of  law  which  has  often  checked  the  prosperous  development  of  important  inter- 
national trade  relations.  From  its  pages  lawyers  will  be  in  a  position  to  obtain 
exhaustive  information  on  points  of  law  on  behalf  of  their  clients  engaged  in 
commerce  with  foreign  countries.  Governments,  Consulates  and  Judges  may 
feel  confident  of  being  in  a  position  to  refer  in  this  work  to  a  concensus  of 
authoritative  opinion  on  commercial  law.  In  recognition  of  its  significance  for 
the  trade  and  commerce  of  the  world,  governments  of  all  nations  have  placed 

official  material  at  its  disposal. 


THE  WORK  DOES  NOT  PRESENT  A  MERE  REPRINT  OF 
THE  CODES  OR  STATUTES,  BUT  IN  ITS  NOTES  AND 
COMMENTARIES  SUMMARISES  EVERYTHING  NECES- 
SARY TO  A  THOROUGH  GRASP  OF  THE  PRINCIPLES 
OF  COMMERCIAL  LAW. 


THE  COMMERCIAL  LAWS  OF  THE  WORLD 


The  following  list  of  volumes  will  show  how  the  laws  of  the  different  nations 
are  distributed  throughout  the  work: 


SOUTH  AMERICA. 

Volume 

1.  Argentine  Republic  and  Uruguay 

2.  Colombia 

3.  Venezuela,  Ecuador 

4.  Brazil 

5.  Peru,  Bolivia 

6.  Chile,  Paraguay 


NORTH  AND  CENTRAL  AMERICA. 

Volume 

7  and  8.  United  States  of  America 
9.  Mexico,   Guatemala,   Cuba 

10.  San  Salvador,  Dominica,  Nicaragua 

11.  Costa  Rica,  Honduras,  HaiU, 
Panama. 


AFRICA  AND  ASIA. 

Volume 
12.  Egypt,  Morocco,  Liberia,  Persia,  China,  Japan,  Siam. 

NORTH  AND  NORTH-WEST  EUROPE. 

Volume 

13  and  14.  Great  Britain  and  Ireland 

15.  British  Dominions  and  Protectorates  in  Europe  and  Africa 

16.  „  „  „  „  in  Asia 

17.  „  „  „  „  in  America 

18.  „  „  „  „  in  Australasia 

19.  Sweden,  Norway 

20.  Denmark,  Scandinavia. 


(See  below  for 
.  details  of  that 
volumes. 


CENTRAL  EUROPE. 

Volume 

21.  France,  Monaco 

22.  Belgium,  Luxemburg. 

23.  Netherlands  and  Dutch  East 
Indies 

24, 25  and  26.  German  Empire 

27  and  28.  Austria,  Hungary,  Bosnia,  Her- 
zegovina, Croatia  and  Slavonia 
29.  Switzerland. 


EAST  EUROPE. 

Volume 

30.  Russia,  Poland 

31.  Finland,  Servia,  Montenegro. 

SOUTH  EUROPE. 

Volume 

32.  Spain 

33.  Portugal,  Greece 

34.  Bulgaria,  Turkey 

35.  Rumania,  Italy,  San  Marino. 


WHAT  THE  WORK  CONTAINS. 


The  volumes  cover  the  whole  ground  of  Commercial  Law,  including,  inter  alia, 

Demurrage 
Average 
Lien 
Salvage 
Towage 
Collision 
Marine  Insurance 
Carriage  by  Land 
Bankruptcy  and  Insolvency. 


Contracts 

Trade  Usages  and  Customs 

Agency 

Companies 

Partnerships 

Bills  of  Exchange 

Promissory  Notes 

Cheques 

Negotiable  Instruments. 


Sale  of  Goods 

Banking 

Stock  Exchanges 

Guarantees 

Maritime  Law,  including 
Affreightment 
Bills  of  Lading 
Charter-Parties 
Bottomry 


CLASSIFICATION  OF  THE  MATERIALS. 

a)    THE  HISTORICAL  DEVELOPMENT  OF  THE  COMMERCIAL  LAWS  OF 
ALL  COUNTRIES. 

A  treatise  on  the  historic  development  and  »cope  of  commercial  legislation,  together  witb,  where 
requisite,  an  account  of  the  economic  progress  of  the  country  in  question. 

h)    THE    EXISTING    LITERATURE    OF   THE    COMMERCIAL,    EXCHANGE. 

BANKRUPTCY  AND  MARITIME  LAWS  OF  ALL  COUNTRIES. 


e)    CONSTITUTION  OF  THE  COURTS  AND  LEGAL  PRACTICE, 
d)    LEGISLATION,    CASE    LAW    AND   TRADE    USAGES   AND    CUSTOMS, 
including  the  Legal  Provisions  concerning  the  following: 

Commercial  Dealings  in  General:   Trading  Associations  (Jo'D'  Stock  Companies  and  Partnershipi)— 
Brokers— Commission  Agencies. 
Sale  of  Goods— Exchanges. 

Bills  of  Exchange:  (Forms  of  Bills  of  Exchange,  Duties  of  Drawers,  Indorsement,  Presentation,  Accep- 
tance, Maturity,  Payment,  Surety,  Protest,  <Sc.).  Cheques:  Promissory  Notes. 

Bankruptcy  Proceedings:  (Liquidation  and  Compulsory  Bankruptcy),  Liens,  Rights  of  Married  Persons. 
Maritime   Law:   (Ocean   Trade,    Maritime    Enactments,   Marine   Insurance;   Navigation    and   Friendly 
Treaties  concluded  between  different  States). 
Carriage  by  Land. 

DISTRIBUTION  OF  THE  COUNTRIES  IN  THE  BRITISH  EMPIRE. 

Volume  15.  Part   I,   EUROPE: 

Isle  of  Man,  Channel  Islands,  Gibraltar,  Malta,  Cyprus. 
PartIL  AFRICA: 

South  Africa,  Rhodesia,  Sierra  Leone,  Gold  Coast,  Somaliland,  Anglo-Egyptian  Sudan, 
British  Central  Africa,  British  East  Africa,  Northern  Nigeria,  Southern  Nigeria,  Zanzibar, 
Uganda,  Mauritius  (incl.  Rodriguez),  Seychelles  (incl.  Amirantes),  St  Helena,  Ascension. 

Volume  16.  ASIA: 

Empire  of  India,  Ceylon,  Hongkong,  Weihaiwel,  Johore,  North  Borneo,  Sarawak, 
Brunei,  Straits  Settlements  including  Penang  (Prince  of  Wales  Island),  Wellesley, 
Malacca,  Singapore,  Cocos  Islands,  Christmas  Island,  Labuan,  Laccadives,  Andaman 
Islands,  Nicobar  Islands,  Federated  Malay  States,  including  Perak,  Selangor,  Negri 
Sembilan  (including  Sungei  Ujong),  Pahang,  Kedah,  Kelantan,  Trengganu. 

Volume  17.  AMERICA: 

Canada,  Newfoundland,  West  Indies,  British  Honduras,  British  Guiana,  Falkland  Islands. 
Volume  18.  AUSTRALIA  AND  PACIFIC  ISLANDS: 

Australia,  New  Zealand,  Fiji,  Western  Pacific  (including  Tonga,  Ellice,  Gilbert,  Ocean, 
Southern  Solomon,  Santa  Cruz,  New  Hebrides,  Union  Islands,  Pitcairn  Island;  Miscel- 
laneous Islands:  Humphrey,  Bahrein,  Rierson,  Christmas  (No.  2),  Penrhyn,  Suw.'^rri)... 
Phenix,  Jarvis,  Fanning,  cic). 

NAMES  OF  CONTRIBUTORS  TO  VOLUMES  13  AND  U 
GREAT  BRITAIN  AND  IRELAND. 

sir  Frederick  Pollock,  Bart,  D.C.L.,  LL.  D.,  of  Lincoln's  Inn,  late  Corpus  Professor  of  Jurisprudtnce  lathe 

University  of  Oxford.    (Introdnctlon.) 
Tkomas  Baty,  D.C.  L,  LL.D.,  of  the  Inner  Temple.    (Conititation  of  the  Courts  and  Procedure.) 
Evans  Austin,  LL.D.,  M.  A.,  of  the  Middle  Temple;  also  of  the  Irish  Bar.    (Commercial  Laws  of  Ireland.) 
J.  W.  Brodle-Innes,  B.  A.,  LL. M.,  of  Lincoln's  Inn;  also  of  the  Scots  Bar.  (Commercial  Lavs  of  ScotlaniL) 
Aubrey  J.  Spencer,  M.A.,  of  Lincoln's  Inn.    (Partnership.) 

Wyndham  A.  Bewes,  LL.B.,  of  Lincoln's  Inn.    (Banking,  Stock  Ezdiange  and  Onaraotlea.) 
H.  W.  Disney,  B.A.,  of  Lincoln's  inn.    (Carriage  by  Land.) 
J,  Gerald  Pease,  B.A.,  of  the  Inner  Temple.    (Contracts.) 
F.  O.  Underhay,  of  the  Inner  Temple.    (Trade  Harks  and  Trade  Names.) 
Arthur  B.  Langridge,  B.A.,  of  the  Middle  Temple.    (Maritime  Law.) 
N.  W.  Sibley,  B.  A.,  LL.M.,  of  Lincoln's  Inn.   (Baakmptcy  and  Insolvency.) 
The  General  Editor.   (Agency.) 

Walter  J.  B.  Byles,  of  the  Inner  Temple.    (Bills,  Notes,  Cheques,  and  otker  NegotlabI*  InatraBaata.) 
F.  D.  Hackiunon,  M.A.,  of  the  Inner  Temple.    (Marine  Insurance.) 
J.  Bromley  Eanies,  B.CL.,  of  the  Middle  Temple.    (Sale  of  Goods.) 
A.  F.  Topham,  LL.M.,  of  Lincoln's  Inn.    (Companies.) 

Barristers-at-Law. 
C.  E.  A.  Bedwell,  Librarian  to  the  Honourable  Society  ot  the  Middle  Temple.   (Blbllogiaph;.) 

TRADE  MARKS. 

A  Companion  volume,  dealing  with  the  Laws  of  all  civilised  countries  relating  to 
Trade  Marks,  is  in  preparation,  and  will  appear  immediately  after  the  final  volume 
ofthe  Commercial  Laws  of  the  World.  The  price  will  probably  be  less  than  £2  2s. 


THE  AUTHORS  AND  EDITORS. 


At  will  be  seen  from  the  following  list,  the  work  has  been  compiled  by  some  of  the  mosteminent  jurists  of  the  coun- 
tries concerned,  and  its  accuracy  may  be  relied  upon.  The  work  has  oeen  greatly  promoted  by  the  active  assistance 
given  by  many  foreign  governments  which  have  thus  recognized  the  important  service  it  renders  to  the  world's  trad*. 


CONSULTING   EDITOR:   The  Hon.  Sir  THOMAS 
EDWARD  SCROTTON,  Judge  ot  the  King's  bench 
Division  of  the  High  Court  of  Justice. 


GENERAL  EDITOR:  V/ILLIAM  BOWSTEAD 

Of  the  Middle  Temple,  Barrister-at-Law. 


AMERICA,  UNITED  STATES  OF.    Charles  Henry 

Huberich,  J.  U.  D.  (Heidelberg),  D.  C.  L.  (Yale), 
LL.  D.  (Mefl'iiurne),  Counsellor  at  Law,  Berlin 
and  Paris,  Professor  of  Law  in  the  Law  School 
of  the  Leland  Stanford  Junior  University,  Frank 
E.  Chipman,  Attorney  at  Law,  Boston;  Joseph 
Richardson  Baker,  A.  B.,  of  the  Solicitor's 
Ofiice  of  the  Department  of  State,  Washington. 
H.  W.  Ballantine,  of  the  San  Francisco  Bar, 
Professor  of  Law  in  the  University  of  Montana; 
Robert  Thomas  Devlin,  United  States  Attorney, 
Northern  Di>trict  of  CaMornid:  Charles  Andrews 
Huston,  Professor  of  Law,  Stanford  University, 
Calilornia;  Donald  J.  Kiser,  Counsellor  at  Law, 
Chicago;  James  B. Lichtenberger,  Fellow-in-Law, 
University  of  Pennsylvania;  Philadelphia;  J.  W. 
Hacrath.  Counsellor  at  Law,  New  York;  William 
Underbill  Moore,  A.  M.,  LL.  B.,  Professor  of  Law 
in  the  University  of  Wisconsin  (Madison);  Orrin 
Kip  McMurray,  Professor  of  Law,  University  of 
California,  Berkeley;  W.  R.  Vance,  Professor  of 
Law.  Yale  University.  New  Haven. 

ARGENTINE  REPUBLIC.  Professor  Dr.  Ernesto 
Quesada.    Buenos-Aires. 

AUSTRIA.  Dr.  Gertscher,  President  of  the  High 
Court,  Trieste. 

BELGIUM.  L6on  Hennebicq,  Avocat  k  la  Cour 
d'Appel,  Brussels. 

BOLIV  lA.  Artur  Fernandez  Pradel, Advocate  La  Paz. 

BOSNIA-HERZEGOVINA.  Dr.  Gertscher,  President 
of  the  High  Court,  Trieste. 

BRAZIL.  Dr.  Rodrigo  Octavlo  Langgaard  de 
Menezc'C,  Advocate,  Rio  de  Janeiro. 

BULGARIA.  Dr.  M.  St.  Schlsdiinanow,  first  Secre- 
tary of  Legation  to  the  Agence  Diplomatique  de 
Bulgarie :  Dr.  Subow,  State  Counsellor,  High  Court 
of  Appeal,  Sofia. 

CHILE.  Fernandez  Pradel,  Dr.  Julio  Phillppi, 
Advocates,  Santiago. 

CHINA.  Dr.  Chung- Hul-Wang,  Shanghai;  Prof. 
Dr.  Forke,  Berlin. 

COLOMBIA.  Antonio  Jos6  Uribe.  Advocat,  Bogota. 

COSTA  RICA.  Dr.  Ramon  Zelaya,  Advocate,  San 
]ost  de  Costa  Rica. 

CROATIA  AND  SLAVONIA.  Prof.  Dr.  Cnpovic, 
Prof.  Vrbanic,  Agram. 

CUBA.  Professor  Dr.  del  Caeto,  Dean  of  the  Legal 
Facultv,  Havana. 

DENMARK.  Dr.  Tybjerg,  Counsellor  and  Assessor 
of  the  Criminal  Court,  Copenhagen. 

DOMINICA.  Dr.  R.  Kuck,  Advocate,  Secretary  of 
Legation,  Hamburg. 

DUTCH  INDIES.  Dr.  F.  C.  Hekmeyer,  Judge-Pre- 
sident, s'Oravenhage. 

ECUADOR.  Francisco  Jos6  Urrntia,  Advocate,  Quito. 

EGYPT.  Dr.  Friedrick  v.  Dumreicher,  Advocate  of 
the  Mixed  Court  oi  Appeal  and  Legal  Adviser  to 
the  Austro-Hungarian  Consulate,  Cairo. 

FINLAND.    Hermann  Klibanski,  Advocate,  Berlin. 

FRANCE.    Dr.  G.  Horn,  Avocat  i  la  Cour,  Paris. 

GEK.^LAN  EMPIRE,  THE.  Karl  Lehmann,  Professor 
of  jurisprudence,  Goettineen. 

GREAT  BRITAIN  AND  IRELA.VD.   See  List  above. 

BRITISH  DOMINIONS  AND  PROTECTORATES. 
Joseph  Baptista,  Barrister-at-I-aw,  Professor  of 
jurisprudence  in  the  Local  Government  Law  School, 
Bombay;  Charles  Henry  Huberich, J.  U.  D.  (Heidel- 
berg), D.  C.  L.  (Yale),  LL  D.  (Melbourne),  Coun- 
sellor at  Law,  Berlin  and  Paris,  Professor  of  Law 
in  the  Law  School  of  the  Leland  Stanford  Junior 
University  (California);  R.  W.  Lee,  Professor  of 
Roman-Dutch  Law,  London;  M.  A.  Refalo,  LL.  D., 
Assistant  Crown  Advocate,  Professor  of  Commer- 


cial Law,  University  of  Malta,  Valletta;  W.  P.  B. 

Shepheard, Barrister-at-Law, London  ;W.H.Staart, 

B.irnster-at-Law,  Cape  Colony. 
GREECE.    Dr.  von  Strelt,  Advocate,  Athens;  Dr.  O. 

Diobouniotis,  Advocate,  Athens. 
GUATEMALA.  Jos6  Aspuru,  Advocate  and  Notary, 

Guatemala. 
HAITI.    Alexandre  Poujol,   Judge  of  the  Civil  Tri- 
bunal, Haiti. 
HONDURAS.  Pedro F.Bustillo,  Advoc.,Tegucigalpa. 
HUNGARY.  Prof.  Dr.  B4!a-Levy,  Advoc,  Budapest. 
ITALY.  Dr.  Alavo  Angelo  Sraffa,  Professor  Parma 

University;  Count  Sommati  deMombello,  Dr.  jur., 

Berlin. 
JAPAN.  Dr.  LOnholm, Prof,  at  the  University  of  Tokio. 
LIBERIA.  Prof.  F.  Mc.  Cants  Stewart,  Monrovia. 
LUXEMBURG.  Eiiiile Renter,  Advocate,  Luxemburg. 
MEXICO.  Sandiez  P.  Suarez,  Advocate,  Mexico. 
MONACO.    Baron  de  RoUand,     President    of   the 

Supreme  Court. 
MONTENEGRO.  MitarDJurowitsdi,  Advoc. ,Cettinje. 
MOROCCO.    Dr.  StcinfOhrer,   Dragoman,  Tangiers. 
NETHERLANDS,  THE.    M.  van  Regteren  Altena, 

Advocate,  Member  of  the  Association  for  Trade 

and  Commerce,  Amsterdam. 
NICARAGUA.    Dr.  Jur.  Ram6n  Zelaya,    Advocate 

and  Consul-Gc-neral  of  Costa  Rica,  Genoa. 
NORWAY.    E.  Kambro,  K.C.,  Christiania. 
PANAMA.    Heinrich  Huss,  Bogota. 
PARAGUAY.    A.  Schnler,  Advocate,  Ascuncion. 
PERSIA.  James  Greenfield,  Dr.  rcr.  pol.,  Tabriz. 
PERU.   Miguel  de  la  Lama,   Judge  of  the  Supreme 

Military  Court,  Li.11.1  (Peru). 
POLAND.   Heinrlrh  Klibanski,  Advocate,  Berlin. 
PORTUGAL.    Ed.  Alves  deSi,   Advocate,  Lisbon. 
RUMANLA.    Dr.  Flaislen,    Judge  of   the   Court   of 

Appeal,  Bucharest, 
RUSSIA.  Dr.  ZavadskiJ,  Lecturer  at  Kasan ;  Dr.  Per- 

gament.  Advocate,  President  of  the  Chamber  of  Ad- 
vocates, Odessa;  Mr.  Klibanski,  Advocate,  Berlin. 
SAN  MARINO.    Professor  Oiannini,  Rome. 
SAN  SALVADOR.   Professor  Dr.  Reyes  Arrieta 

Rossi,  Advocate,  San  Salvador. 
SCANDINAVIA.  Dr.  Tybjerg,  of  the  Criminal  Court, 

Copenhai;en;  E.  Ueunbro,  K.C.,  Christiania;  Dr. 

A.  Astrom,  Lund. 
SERVIA.    Andreas  Georgewitsdi ,  K.  C,  formerly 

Professor  of  Jurisprudence,  Belgrade;  Dr.  Stanoje 

Midiajlowitscfa,  Attachi  to  the  Servian  Embassy, 

Berlin. 
SLAM.    L'Evesque,    Secretary    of    the    Codification 

Committee  of  the  Ministry  of  Justice,  Bangkok. 
SPAIN.    Dr.  Lorenzo  Benito,  Barcelona. 
SV/EDEN.    Adolph  Astrom,  Dr.  jur.,  Lund. 
SWITZERLAND.    Dr.  Ludwig  Rudolf  von  Sails, 

Hon.  Prol.  at  Zurich  University;    Dr.  Mamelock, 

Advocate,  Zurich. 
TURKEY.   M.  Padel,  Consul  of  the  German  Empire 

in  heirut. 
URUGUAY.  Dr.  Dzinlel  Garcia  Acevedo,Montevideo 
VENEZUELA.   Dr.  Angel  Cesar  Rivas,   Advocate 

Caracas.  

TRANSLATORS: 
W.  R.  Blssdiop,  LL.D.,  Barrister-at-Law. 
Dr.  Erno  Picker,  Advocate  of  Budapest. 
Philip  A.  Ashworth,  LL.  D.,  Barrister-at-Law. 
F.  J.  Colllnson,  Barrister-at-Law. 
Wyndliara  A.  Eewes,  LL.B.,  Barrister-at-Law. 
Edw.  S.  Cox-Sinclair,  Barrister-at-Law. 
N.  W.  Sibley,  B.A.,  LL.M.,  Barrister-at-Law. 
Thomas  Hynes,  LL.B.,  Barrister-at-Law. 
Montague  R.  Emanuel,  M.A.,  B.C.L.,  Barrister-at- 
Law. 
G.Stuart  Robertson,  M. A.,  Barrister-at-Law. 
J.  W.  Scobcll  Armstrong,  Barrister-at-Law. 
W.  Butier  Lloyd  M.  A.,  Barrister-at-Law. 
Horace  B.  Samuel,  M.A,,  Barrister-at-Law. 
John  Norris  Marsden,  English  Solicitor,  Lisbon. 
Sidney  Leader,  English  Solicitor,  London  and  Berlin. 
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